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May 4, 2018

BY FAX

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20505

{703) 613-3007

Re:  Reguest Under Freedom of Information Act (Expedited Processing
& Fee Waiver/Limitation Requcsted) ) ' :

To Whom It May Concem:

The American Civil Libertics Union Foundation (“ACLU™)," submits
this Freedom of Inforination Act (“F O1A”) request (the “Request’™) for records
pertaining to C1A efforts to influence the legislative branch’s consideration of
the nomination of Gina Haspel to lead the agency, including CIA efforts (o
influence the American public’s support of Ms. Haspel’s candidacy.

L Background

On March 13, 2017, President Tramp announced that he would nominate
Gina Haspel to be the next CIA Dircctor. In support of Ms. Hagpel’s

- nomination, the CIA began a campaign to influence the legislative branch’s

consideration of Ms. Haspel, including etforts to shape the American public’s
vicw of Ms. Haspcl. As CIA spokesman Ryan Trapani confirmed, “[i}f it
appears C.L.A, is being more robust than normal in su pporting this nomination,
that’s because we are.”?

! The American Civil Libertics Union Foundation ix 26 U.5.C. § 50He)(3) organizalion
that provides legal representation frev of charge (o individuals wnd orpanizations in civil ights
and civil liberlics cascy, educates the public about civil rights and civil libetties issues across the
country, directly lobbies legislators, and mobilizes the American Civil Liberties Union's
mezmbers 1o Lobby their legislators. The Ametican Civil Liberties Union is a separate non-profit,
26 U.8.C. § 301{c)(4) membership arganization that educates the public about the civil liberties
implications of pending and proposed: state and federal legislation, provides amalysis of pending
and proposed fegizlation, directly lobbics legivlutors, and wobilizes its members 1o fobby their
legislators.

? Adam Geldman & Marthew Rosenberg, How the C1.4. It Waging an Influence Campoign
{0 Gef fix Next Diveedor Confirmed, N.Y. Times, Apr. 20, 2018,
hups:/www.nytimes,com/2018/04/20/usipolitics/gina-haspel-cia-dirctor-influence-
campaign homl
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The CTA’s influence campaign has included ISsuing Its own news
Teleases claiming promoting M. Haspel,” as well as selectively declassi fying
information that is perceived as favorable to Ms. Haspel.* ‘While the CIA has
released no information relating to Ms. Haspel”s role in the CIA’s “Rendition,
Detention, and Interrogation Program,” the Agency has provided reporters with
carefully selected facts, including Ms. Haspel’s enthusiasm for college sports
and Johnny Cash.® The CIA promotes press coverage of the information it
selectively releases through the Agency’s own press office and Twitter feed.®
Between March 23 and April 20, the CIA’s official Twitter account issued more
than twenty tweets supportive of Ms. Haspel.”

At the same time as the CIA selectively relcased information in support
of Ms. Haspel’s nomination, the Ageney for morc than a year ignored requests
from several 1.8, Senators to provide the public with meaningful information
about Ms. Haspel's actions at the CJA_Y On April 13, Senators Martin Heinrich
R CEVIL (D-N.M.), Ron Wyden (D-Ore.), and Dianne Feinstein (D-Calit) wrote to then-
vovnnATION CIA Director Pompeo, to repeal their earlier requests that the CIA declassify
information about Haspel's background so that the American poople could
assess her fitness to lead.®

? Progy Release, Biparsisan Support for Gina Huspel’s Nomination 1 he Cig Director From
Distinguished National Security Leaders (Mar. 19, 2018), hitps:/farwrw.ciz.govinews-
ini‘ormaﬁon/prcss-rclca\-cs*statcmenL@/Eﬂ1 8~press‘re}eases—slarements/biparlisan-support-fnr—
g’ina-hm;pcls-nominatinn-to-he-cia—di|:e_ctor>htmi

* Adam Goldman & Matchew Rosenberg, How the (.44 /s Waging un Influcnce Campaien
20 Get Jis Next Director Confirmed, N.Y. Times, Apr. 20, 201 8,
https:/ferww.nytimes.com/201 8/04/20/us/poli ticé/gina-haspel-cia-director-influences-
campaign hinil

5 Teremy Herb, CI4 painis ¢ fidler picture of director nom inee Gina Haspel's biography,
CNN, Mar. 22, 2013, butps://www,enn.com/201 S/03/22/poh’tics/gina—haspel—cia-biogmphy—
congress/index.html

* Press Release, JCYML: CLA Introdhees Gina Haspel to the American Penple (Mar. 23,
2018), https://www.cia_guv/ncws-infnrmationfpressa-releases-statements/ZG] 8-press-releases-
statements/icymi-c ia—introduccs-giua-haspcl-tonthe-nmm‘icmkpeoplc.hrml

7 See, eg, hnps:f'/nvi(rer.com/CIA/sra.ms/97725658 1430148032 (“She leads w compussion,
integrity, discipfine, & huaror.").

¥ See, e g, February 23, 2017 Leuer from Senators einrich and Wyden to CIA Direstor
Pompeo; March 15, 2018 Letter from Senator Feinsiein to C1A Dircetor Ponipco and Deputy
Dircctar Haspel (in light of “troubling press reports o [Ms. Haspel's] involvement with torture
programs,” the Senate and “the American people deserve to know the actual role the person
noministed to be the director of the CLA played in what 1 consider to be one of the darkest
chapters in American histary™).

® April 13, 2018 Letter from Senalors Heinrich, Wyden, and Feinstein w ClA Director
Panspeo (“We arc writing for a (ith time Lo request that you declussily information related (o the
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The Senators noted that “the more we review the classified facts, the
more disturbed we are, both by the actions she has taken durinig her career and
by the CIA’s failure to allow the public the opportunity to consider them.”
Without “meaningfil declassification™ of Ms. Hagpel’s actions, the Senators
wrote, the Senate could not “properly fulfill its constitutional obligation to
*advise and consent.”” Moreover, the “superficial nacrative” the CIA had
promoted through its publicity cfforty ““does a great disservice to the American
‘people, who expect and deserve to understand the backgrounds of their
government’s leadcrs.”'°

On April 24, 2018, the CTA’s Director of Congressional Affairs wrote in
response that the Agency “recognizes that the confirmation process for a
monzinee 10 be the new Ditector of CJA requires increased transparency with the

American public.” Conscquently, the response claimed, the CIA was “actively
el working towards sharing additional information with the public to the greatest
FOUNDATION extent possible,” "'

The following week, the CIA, now led by Ms. Haspel as Acting Director,
declassificd information about 4 late-1980s encounter between Ms. Haspel and
Mother Teresa, during which Mother Teresa “invite[d] Ms. Haspel to the local
or,phanagc.”’2 {The CIA did not disclose whether Ms. Haspel in fact visited the
orphanage.) White House Director of Legislative Affairs Marc Short announced
that the administration was “trying to be as cooperative as possible with all
Inquiries into her background,” pointing to the now-declassified encounter
between Haspel and Mother Teresa ag “an examnple of declassifying additional
documents.”"?

With respect to Ms. Haspel’s involvement with the Rendition, Detention,
and Interrogation Program, the CIA has declassified only a 2011 memorandum

background of C1A Deputy Director Gina Haspel . . . . Declaysifying information sbout Ms,
Haspel s backyround iy even morc prossing in light of the public relations campaign currently
being conducted on her behalf ™).

1 April 13, 2018 Letter from Senators Heiarich, Wyden, and Feinstein to CIA Diseetor
Pompco.

' April 24, 2018 Letter from Jaime Chesire to Senstor Heinrich.

"* The Wall Streer Journal: “From Mother Teresa to Counterterrorism: CId Unveils More
on Gina Hasped,” While House News Clip, May 2, 2018,
httpe/Farww whitehouse. gov/briefings-statements/wall-street-journal-mother-feresa-
counterterrorism-cia~unveils-gina-haspol/

2 Olivia Geareds, CI4 direcior nominee Ging Haspel gers sudden full-cowrt media press from
W, CBS News, May 3, 2018, httpy://www.chsnews.conynews/gina-haspel-cia-director-
nominee-sudden-full-court-medja-press-white-house/
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containing a single paragraph discussing Ms. Haspel’s rolc in the destruction of
videotapes documenting the torture aof CTA prisoners. The memorandum
records Ms. Haspel’s agsertion that her actions were based on a
misunderstanding and makes ng attenapt to corroborate her claim.'* ©

The CIA’s failure to respond to repeated requests from U.S. Senators for
meaningful information aboat Ms. Haspel’s actions in the Rendition, Detention,
and Interrogation program iy partiow] arly troubling in light of the Agency’s
history of misleading the public and the legislature about its use of torture. The
Senate Select Committee on Tntelligence Study of the Central Intelligence
‘Ageney’s Detention and Interrogation Program concluded that *Im]uch of the
information the CTA provided to the media on the operation of the CIA’s
Detention and Interrogation Program and the effectiveness of its enhanced
interrogation technigues was inaceurate and was gimjl ar to the inaccurate
information provided by the CIA to the Congress.”"

Ta date, the CIA has not declassified any additional facts about Ms.
Haspel’s role in torture, abuse, detention, or rendition, even as it continues to
prowiote articles supporting her nomination through the Agency's official
Twitter account,'® The ACLU seeks the following records to infonm the public
about the CTA’s efforts to influence support for Ms. Haspel’s nomination.

H. Requested Records

All records concerning CIA efforts to support Ms. Haspel’s nomination for
Drrector, including but not limited to:

1. All records regarding the selective declassification of information
concerming Ms. Haspel; including the decision o declassily Ms.
Haspel’s encounter with Mother Teresa white keeping classificd Ms.
Haspel’s actions in the Rendition, Detention, and Interrogation
Program;

2. Any records regurding whether Ms, Haspel scrves as the original
classification authority aver information conceming her own
patticipation in abuse, torture, rendition, and detention, and any
consideration of possible conflicts of inferest in this position;

* Memorandum from Michael 3, Morell to CIA Director on “Disciplinary Review Related
to Destruction of Inteogation Tapes,” Dec. 20, 2011, bttps:/Awwrv thecipherbriel com/ wp-
content/uploads/20 | 8/04/Morcll-Memo.pdf

" Scmate Sclect Commiuee on Invelligence, Swdy af the Centval Intelligence Agency's
Detention and Intervogarion Program, April 3, 2014, Pindings and Conclusions at 9.

1% See, e.g., https:/ftwitter.com/CLA/status/98 742825041 3686789
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3. Communications between CIA persormel and journalists regarding
Ms. Haspel’s nomination, including Agency efforts to promote
public perception of Ms. Haspel as “fair,” “objective,” and
“committed to the rule of law,™7 and to discredit accounts of Ms.
Haspel’s involvement in torture, destraction of cvidence of torture,
and other actions in the Rendition, Detention, and Interrogation
program;

4. Communications between current C1A personsel and former ClA
employces seeking statements of suppert or other legislative and/or
media outreach for Ms, Haspel’s nomination, including efforts to
promote perception of Ms. Haspel as “fair,” “objective,™ and
“committed to the rule of law™;

AMERIGAN CAVEL 5. Records conceming CIA decisions to promote coverage deemed
LIRERTING DNYON favorable of Ms, Haspel, including through the Agency’s official
FOVNDATION

Twitter accounl;

6. Records documenting the use of CTA resources, including
expenditures of personnel time and money, to support Ms. Haspel’s
nomination;

7. Records showing actions undertaken by career, nonpolitical CIA
cmployees in support of Ms, Haspel’s nomination:

8. Records concerning coordination with nongovernmental actors to
promote Ms. Haspel’s nomination, including any records concernin %
CIA contacts with public relations firms and nongovernmental
organizations;

9. All CIA guidance on the permissibility of using Agency resourccs,
including expenditures of nonpolitical personnel time, to promote a
nominee facing Senate confirmation;

10. Communications from CIA staff to the White House conceming
efforts to promote Ms. Haspel’s nomination;

With respect to the form of production, see S U.S.C. § 552(a)(3)(B), the
ACLU requests that responsive electronic records be provided clectronically in

7 See, e.q., Pross Release, Bipartisan Support for Gina fHaspel's Nomination to be CIA
Director From Distingwished National Security Leaders (Mar. 19, 201 8),
https:/fvrww.cia povinewssinformation/press-releases-statements/201 8-press-releases-
staternents/bipartisan-support-for-gina-haspels-nomination-to-be-cia-director.html
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their native file format, if possible. Alternatively, the ACLU requests that the
records be provided clectronieally in a fexi-searchable, static-image format
(PDF), in the best image quality in the ageney's possession, and that the records
be provided in separate, Bates-stamped files.

III. Application for Expedited Procegsing

The ACLU requests expedited processing pursuant to 5 U.S.C.
§ 552(a)(6)(E) and 32 C.FR. § 1900.34(c); 28 C.F.R. § 16.5(d); 32 C.F.R. §
286.4(d)(3); 22 C.F.R. § 171.12{b). Therc iz a “compelling need” for these
records, as defined in the statute and regulations, because the information
requested is urgently needed by an organization primarily cngaged in
disseminating information in order to inform the public about actual or allcged
govemment activity, 5 U.S.C. § S52(a)(6)(E)(v); see also 32 C.F.R. §
1900.34(c)(2); 28 C.E.R. § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)3)(i1); 22 C.FR.
P vt § 171.12(b)(2). In addition, the records sought relate to a “breaking news story
FauNDaTION of general public intcrest.” 32 C.F.R. § 1900.34(c)}2) (providing for expedited
processing when “the information is relevant to a subject of public urgency
concemning an actual er alleged Federal government activity™); see also 32
CFR. § 286.4(d)(3)ii)(A), 22 CF.R. § 171.12(b)(2)(i).

A The ACLU ix an orgunizaiion primarily engaged in disseminating
information in ovder 1o inform the public about actual or alleged
government aciivily.

The ACIU is “primarily engaged in di sseminating information” within
the meaning of the statute. 5 U.S.C. § 5520} (6)E) (v Obtaining
information about government activity, analyzing that information, and widely
Bublishing and disseminating that information to the press and public are critical
and substantial components of the ACLU’s work and are among its primary
activities. See ACLU v. DOJ, 321 F, Supp. 2d 24, 29 1.5 (D,D.C. 2004} (finding
non-profit public interest group. that “gathers information of potential interest to
a segment of the public, uses its editorial skills to tun the raw material into a
distinet work, and distributes that work to an audience” to be “primarily cngaged
in disseminating information™). "

The ACLU regularly publishes STAND, a print magazinc that reports on
and analyzes civil liberties-related current events. The magazinc is disseminated
Lo over 980,000 people. The ACLU also publishes regular updates and alerts via

¥ See also 6 CER. § 5.5(d(1)(i); 28 CER. § 165(a)(1 )iy 22 CFR. § 171.1 1H(2).

'? Counts have found that the ACLU a3 well as other organizations with similar missions
that enigage in information-dixsemination activities similar to the ACLU are “primarily engaged
in disseminating information.” See, 2.8., Leadership Conference un Civil Rights v. Gonzales,
404 F. Supp. 2d 246, 260 (D.D.C. 2005); ACLU, 321 F. Supp. 2d a129 u.5; Elec. Privacy Info.

Crr: v. DOD, 241 ¥, Supp, 2d 5, 11 (D.D,C. 2003).
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email to over 3.1 million subscribers (both ACLU members and norn-members).
These updates are addirionally broadcast to over 3.8 million social media
followers. The magazine as well as the émail and social-media alerts often
include descriptions and analysis of information obtained through FOLA
Tequests.

The ACLU also regularly issues press releases to call attention to
documents obtained through FOTA requests, as well as other breaking news,>”
and ACLU attormeys are interviewed frequently for news staries about
documents released through ACLU FOIA requests.”

Similarly, the ACLU publishes reports about government conduct and
civil liberties issues based on its analysis of information derived from various
sources, tncluding information obtained from the govemment through FOIA

tequests. This material is broadly circulated to the public and widely available to
psnmalibiel everyone for no cost or, soruetimes, for a small fee. ACLU national projects
TOUNDATION regularly publish and disseminate reports that include a descrlptlon and analysis
of government documents obtained through FOIA requests.” The ACLU also

* See, e g, Press Release, American Civil Liberiies Union, U.8. Releases Drone Suike -
"Playbook’ in Response 10 ACLU Lawsuit (Aug. 6, 2016), hnps://www.actu.arg/news/us-
releases-drone-strike-playbook-responss-aclu<lawsuit; Press Release, Amcrican Civil Libertics
Union, Secrer Documents Describe Graphic Abusce and Adniit Mistakes (June 14, 2016),
bitps:/fwww aclu. org/newx/nla-rclt,dxgvdozc:m«wrlure-douumems—reaponse—a»lmklwsmr, Press
Releass, American Civil Liberties Union, U.S. Refesses Targeted Killing Memo in Response fo
Long-Running ACLU Lawsuit (June 23, 2014), hups://www.aclu.org/national-security/us«
releascw-turgered-killing-memo-response-long -runaing-aclu-lawsuit; Press Release, Amcrican
Civil Libertics Undon, Justice Deparument Wlhite Paper Details Rationale for Targeted Killing of
Americans (Peb. 4, 2013), hops:/www.aclu.org/national-security/justice-tlepariment-while-
paper~details-ralionale-targeted-killing-armericans, Prass Relcase, Ameriean Civil Liberties
Uhnion, Documents Show FBI Monitored Bay Arca Occupy Movernent {Sept, 14, 2012),
hitps:/Awww.achuorg/mews/dovuments-show-foi-monitored-bay-area-occupy~-movement-
insidebayarcacom.

2 Sze, e.g., Cora Currier, 154 s Own Files Show Doubtfid Science Beahind Ity Behavioral
Screen Program, hatereepl, Feb. 8, 2017, hups://theintercept.com/2017/02/08/tsas-own-files-
show-doubtful-cicace-bohind-its-behavior-screening-program/ (quoting ACLU attorney Hugh
Handeyside); Karen DeYoung, Ne wiy Declassified Documoent Sheds Light an Fow President
Approves Drone Strikes, Wash. Post, Aug. 6, 2016, hitp:// wapo.st/2jy62cW (quoting former
ACLU deputy legal director Jamee! Jaffer); Caihcrinc Thorbecke, What Newly Releared CIA
LDocumens Reveal Abowt "Torture” in Fts Fovmer Detention Program, ABC, Junc 15, 2016,
hirp:/fabon ws/2jy40d3 (quoting ACLU staffatterney Dror Ladin); Nicky Woolf, US Marshaly
Spent § 10M one Equipment for Warrantiess Stingray Device, Guardian, Mar. 17, 2016,
hups://wrww iheguardian.com/world/2016/mar/17/us-marshals-stingray-surveillance-airtborne
(quoting ACLU attorney Nute Wessler); David Welna, Governmenf Suspected of Wanting CIA
Tortire Report to Remain Secrer, NFR, Dec. 9, 2015, huipz//n.pr/23y2p71 (quoting ACLU projcct
director Hina Shamyi),

£ See, e.g., Hugh Handeyside, New Doctments Show This 154 Pragram Blamed for
Profiling Is Unscientific and Unreliable - Byt Still It Continnes (Feb. &, 2017, 11:45 AM),
bttps:/fwwer.achsorg/blog/speak-freely/new-dotuments-show-tsa-program-blamed-profiling -
vnscientific-and~unreliable~sdll; Car) Takei, 4 CLU-Obiuined Emails Prove that the Federal

7

bT-8°d LBEEEToEB. 0L HOYd 3287 8182-t0-AbW




RNMERICANM GIVII-A
LEIBERTIES UNION
FOUMDATION

Fl.6°d

Case 1:18-cv-02784-CKK Document 14-1 Filed 03/04/19 Page 9 of 14

regularly publishes books, “know your rights” materials, fact sheets, and
educational brochures and pamphlets designqd to educats the public about civil
Iiberties issues and government policics that implicate civil ri ghts and liberties,

The ACLU publishes a widely read blo g whers original editorial content .
Teporting on and analyzing civil rights and civil liberlies news isposted daily.
See https:/fwww.aclworg/blog. The ACLU croates and disserninates original
editorial and educational content on eivil rights and civil liberties news through
multi-media projcets, including videos, podcasts, and interactive features. See
https:/fwww.aclu.org/multimedia. The ACLU also publishes, analyzes, and
disseminates information through its heavily visited wcbhsite, www.aclu.org. The
website addresses civil rights and civil libertics issucs in depth, provides features
on civil rights and civil liberties issues in the news, and contains many
thounsands of documents relating to the issues on which the ACLU ig focused.
The ACLU’s website also serves as a clearinghousc for news about ACLU
cases, as well as analysis abont case developments, and an archive of casc-
related documents, Through these pages, and with respeet to cach specific civil
liberties issue, the ACLU provides the public with educational material, recent
news, analyses of relevant Congressional or executive hranch action,
government documents obtained through FOIA requests, and further in-depth
analylic and educational multi-media features.

The ACLU websitc includes many features on information obtained
through the FOIA.* For example, the ACLU’s “Predator Drones FOIA”

Bureas of Privony Covered Up Iis Visit to the CIA 's Tornwre Site {Nowv. 22,2016, 3:15 PM),
Iittps ://ww“r_aclu,org/bln‘g/spcnk—[rcely/aclu«obta-ined-emaﬂs-pmvc-fcdcral—bureau~prisons—
covered-its-visit-cias-torure; Brett Max Kaufinan, Details Abatwted in Drone Playbook’
Except for the Ones That Really Matter Most (Aug. 8, 201 6, 5:30 PM), hups:/fwww.ac lu.org/
Eb]ogg;/'sp¢=_-ak—;ﬁ'eely/de:mils-a‘nm,xmi-dmm:qz1zq/lmol‘:—cxcc:pl-onc:s—mally—n'mm:r—m051; Nathan
Freed Wessler, ACLU- Obiained Documents Reveat Breadrh of Secretive Stingray Use in
Fiorida (Feb, 22,2015, 5:30 PAD), hvpsi/iwww aclu.org/bln p/froc-fulure/aclu-ablained-
documcnm~r¢\zeal-breadrh»secrezive»stingray-_tmc-‘ﬁorida; Ashley Gorsld, New NS4 Documents
Shine More Light into Black Box af Executive Order 12333 (Oc1. 30, 2014, 3:29 PM),
hups://W\vw.aclu.org/blog/newmsaducumcnts—shine—mom—lighz-black~box—execuc(ve-nrdcr-
12333; ACLU, ACLU Eye on the FBI- Documents Reveal Lack: of Privacy Safeguards and
Guidunce in Government's “"Suspicious Acthvity Report” Spstems (QOct. 29, 2013),
hnps://wmv.aclu.org‘/sites/dcfaul(/ﬁles/assets/e:ye_on_fb i_-_sars.pdf.

 See, g, Nathan Freed Wesster & Dyan Cortez, FBI Releases Details of 'Zero-Day"
Laploit Deeisionmuking Process {(June 26, 2015, 11:00 AM), hrips://www.acla. org/blog/free-
fulure/ibi—re]enses—detmls-zerc-day»exploit—dec {slonmaking-process; Nathan Ereed Wessler, FRY
Dacumenis Reveal New Faformation on Baitimore Surveillance Flighus (Oa1. 30, 2015, 8:00
AMD), bttpszllwww.aclu,Org/blug/ﬁ'ee-ﬁnur_e/tbi~douumcnts—rc‘:vcai»newmformim' on=bakimore.
surveillanco-flights; ACLY v. DOJ ~ FOIA Caxe for Records Relating ro the Kilting of Three
U.8. Citizens, ACLU Case Page, https://wwwﬂr:lu.org/nndonaX~security/anwar—al~awlaiu'{aisv
vequest; ACLU v. Depariment of Defense. ACLY Case Pags, hitps//www. scluerg/cases/acky-v-
depamﬁent-dcfcnsc; Mapping the FRI! Uncovering Abusive Surveillance and Kacinl Profiling,
ACLU Casc Puge, hups://wmw.adu.org/mappingthetbi; Bagram FOI1, ACLU Case Pa ge
https://wiww.aclu.org/cases/bagramefuia; CSRTFOI4, ACLU Casc Page, htips:/ivww.aclu.orgy
nationdl-security/osri-foia; 4 CLU v. DOJ— Lawsuit to Enforce NSA Warraniless Surveillance
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webpage, https://www.aclu.org/national-sccurity/predator-drones-foia, contains
commentary about the ACLU"s POIA request, press releases, analysis of the
FOIA. documents, sumerous blog posts on the issue, documents related to
litigation over the FOIA request, frequently asked questions about targeted
killing, and links to the doenments themselves. Similarly, the ACLU maintains
air online “Torture Database,” a compilation of over 100,000 pages of FOIA and
other docurnents that allows researchers and the public to conduct sophisticated
searches of FOLA documents relating to government policies on rendition,
detention, and interrogation.”* ‘

The ACLU has also published a number of charts and explanatory
materials that collect, summarize, and analyze information it has obtained
through the FOIA. For example, through compilation and analysts of
information gathered from various sources—including nformation obtained

from the government through FOTA requests—the ACLU created an original
piciaiehb R ¢hurt that provides the public snd news media with a comprehensive summary
FOUNDATION index of Bush-era Office of Legal Counsel memos relating to interrogation,
detention, rendition, and surveillance.”* Similarly, the ACLU produced an
analysis of documents released in response to a FOILA request about the TSA's
behavior detection program®; a summary of documents released in response to a
FOIA request related to the FISA Amendments Act™’; a chart of original
statistics about the Defense Department’s usc of National Security Lotters based
on its own analysis of records obtained through FOIA requests™; and an analysis
of documents obtained through FOTA requests about FBI surveillance flights
over Baltimore.™

FOIA Reguest, ACLU Cusé Page, itpsy/www, aclu,orgfaclu-v-duj-lawsait-enforee-nsa-
warrantiess-surveillance-foia-request; Pawrior FOIA, ACLU Case Paye, hitps:Awww.achorg/
patriot-foia; NSL Doctunents Released by RPOD, ACLU Case Page, hitpai/fwww aclu.org/nsi-
documents-released-dodiredirecte=cpredirect/32088.

M The Tormre Database, ACLU, hitps:/iwwow thetorluredatabase.org; see also Countering
Figlent Extremism FOIA Darabase, ACLU, htips://www acli.org/foia-collection/cve-foia-
documents; 754 Behavier Detection FOIA Databaye, ACLY, hups:/www.acho.org/foia-
collection/tsa-beliavior-detection-foia~dutabuse; Tergeted Killing FOI4 Database, ACLU,
‘hupsy/fwww.aclu.org/fvia-collection/targeled-killing - foia-database.

3 fndex of Bush-Era OLC Memoranda Reluting o Interrbga:fon. Detention, Rendition
andior Surveillance, ACTU {Mar. 5, 2009), hups://www.aclu.org/sites/default/files/pdis/
safefiee/ olomermox_2009 0305 pdf.

* Bad Trip: Debunking the 154"y ‘Behavior Detection ' Program, ACLU (2017),
hups/iewww.aclu.org/sitesidefiult/files/field_dosumenvdemt7-tsa_doteclion report-vi2.pdf.

¥ Swmnary of FISA Amendments Act FOLA Doewments Released on November 29, 2040,
ACLU, htsps://www acly.org/files/pdfsiatsec/faafoia20101129/20101 1 29Summary . pdf.

B gratistics on NSL's Produced by Depurtment of Defense, ACTU, hitps://www.acin. org/
other/statistics-nsls-produced-dod.

* Nathan Froed Wessler, FBI Documents Reveal New Information on Baltimore
Suneillance Flights (Qct, 30, 2015, 8:00 AM), hitps://www.aclu.org/blog/ free-futurc/fhi-
documents-revenl-new-information-haltimore-surveillance-flights.
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The ACLU plans to analyze, publish, and disseminate to the public the
information gathered through this Request, The records requested arc not sought
for commercial use and the requestersplan to disseminate the information
disclosed as a result of this Request to the public at no cost,

B, The records sought are urgently needed to biform the public about
actual or alleged government activily,

These records are urgently nceded to inform the public about actual or
alleged government activity, See 5 U,8.C. § 552(a)(6)(EY(v)(ID). Specifically,
the requested records relate to the CIA’s actions to support Ms, Haspel’s
nomination for CIA Director. As Ms. Haspel’s confirmation liearing is set for
May 9, 2018, the records are urgently needed.

e Given the foregoing, the ACLU has satisfied the requirements for
FOUNDATION expedited processing of this Request,

IV: Application for Waiver or Limitation of Fees

The ACLU requests a waiver of docrment search, review, and
duplication fees on the grounds that disclosure of the requested records 1s in the
public interest and becanse disclogure is “likely to contribute significantly to
public understanding of the operations or activities of the government and 18 not
primarily in the commercial interest of the requester.” See S U,S8.C.

§ 352(a)((A)(ii1).*® The ACLU also requests a waiver of search fees on the
grounds that the ACLU qualifics as a “representative of the news media” and the
records are not sought for commercial use. See S5USC.§ 552(a)4) A (HL).

A. The Reguest is fikely to contyribute significantly to public understanding
of the operations or activitiey of the government and is not primarily in
the commercial interest of the ACLIT

As discussed above, this Tequest concerns actions undertaken by the CIA.
‘to influence the legislature and the American public. The ACLU is not filing
this Request to further its commercial interest. As described above, any
information disclosed by the ACLU as a result of this FOIA Request will be
available to the public at no cost. Thus, a fee waiver would fulfill Congress’s
legislative inrent in amending FOTA. See Judicial Waich, Inc. v. Rossotti, 326
F.3d 1309, 1312 (D.C. Cir, 2003) (“Congress amended FOIA to ensure that it be
liberally constraed in favor of waivers for noncormmercial requesters.”
(quotation marks omitted)).

" Sec also 6 C.F.R. § 5.11(k); 28 C.FR. § 16.4 [(k); 22 C.F.R. § 171.17.
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B. The ACLU is a representative of the news media and the records are not
sought for commercial use,

The ACLU also requests a waiver of search fees on the grounds that the
ACLU gualifies as a “representative of the news media™ and the records arc not
sought for commercial use. See 5 U.S.C. § 552(a) 4} A)i)(N).* The ACLU
meets the statutory and regulatory definitions of a “representative of the news
media” because it is un “entity that gathers information of potential interest to a
segment of the public, uses its editorial skills to turmn the raw matedals into a
distinct work, and distributcs that work to an audience.” Sez 5 U.5.C.
§ 552(a)(4XAYGNILL); see also Nat 'l Sec, Archive v. DOD, 880 F.2d 1381, 1387
(D.C. Cir. 1989) (finding that an organization that gathers information, exerciscs
editorial discrction in selecting and organizing documents, “devises indices and
finding aids,” and “distributcs the resulting work to the public” is a

“representative of the news media” for purposcs of the FOIAY; Serv. Women's

AT Yy Action Network v. DOD, 888 F. Supp. 2d 282 (D. Conn. 2012) (requesters,
FOUNDATION including ACLU, were represcatatives of the news media and thus qualified for
fec waivers for FOLA requests to the Department of Defense and Department of
Vcterans Affairs); ACLU of Waxh, v. DOJ, No. C09-0642RSL, 2011 WL
887731, at *10 (W.D. Wash. Mar. 10, 201 1) (finding that the ACLU of
‘Washington is an entity that “gathers information of potential interest to a
segment of the public, uses ity editorial skills to turn the raw materials into a
distinet work, and distributes that work to an audi ence™); ACLU, 321 E. Supp.
2d 2t 30 n.5 (finding non-profit public interest group to be “primarily engaged in
disseminating information™), The ACLU is therefore a “representative of the
news.media” for the same reasons it is “primarily engaged in the dissemination
of information.”

Furthermore, courts have found other organizations whose mission,
function, publishing, and public education activities are similar in kind to the
ACTU’s to be “representatives of the news media”™ as well. See, e.g., Canse of
Action v. IRS, 125 F. Supp. 3d 145 (D.C. Cir, 2015); Elec. Privacy Info. Ctr.,
241 F. Supp. 2d at 10-135 (finding non-protit public intercst group that
disseminated an electronic newsletter and published books was a “representative
of the news media™ for purposes of the FOIA); Nat ! Sec. Archive, 880 F.2d at
1387, Judicial Watch, Inc. v. DOJ, 133 F. Supp. 2d 52, 53-54 (D.D.C, 2000)
(finding Judicial Watch seff-described as a “public interest law firm,” a news
media requester).®?

n .S‘eealsoGC‘FR,§5 (% 28 CFR.§ 16.11¢d): 22 CFR. § {71.14(0).

3 Courts have found these arganizationy to be “representatives of the news mediz™ cven
though they engage in litigation and lobbying activities beyond their digsscmination of
information / public cducation activities. See, e.g., Flec. Privacy fnfo. Ctr., 241 F, Supp. 2d av 5
Nar’l Sec. Areirive, BRO F2d at 1387, see also Leadership Conference on Civil Rights, 404 F.
Supp. 2d ot 260; Jwdicial Warch, Inc., 133 . Supp. 2d at 53—54.
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On account of these factors, fees assaciated with responding to FOTA
requests are regularly waived for the ACLU as a “representative of the news
media™ As was truc in those instances, the ACLU mcots the requirements for
a fee walver here.

Pursuant to applicable statutes and regulations, the ACLU expects a
determination regarding expedited processing within 10 days. See 5 U.S.C.
§5 52('21)_(6)(}5)61‘).

It the Request is denied in whole or in part, the ACLU asks that you
Justify all deletions by reference to specific exemptions to FOIA. The ACLU
expects the release of all segregable portions of otherwise exempt material. The

ACLU reserves the right to appeal a decision to withhold any information or
MERICAM .CIVIL
‘:IBERTIE‘; VN‘I’ON dcny a \Vﬂive‘r Of fees'

POUNDATIOR

Thank you for your prompt attention to this matter, Please furnish the
applicable records to: '

Dror Ladin

National Security Project
Amenican Civil Liberties Union
125 Broad Street—18th Floor
New York, New York 10004
dladin@aclu,org

a August 2017, CBP granted a fecvwaiver request regarding # FOLA request for records
Telating to a muster sent by CBP in April 2017, in May 2017, CBP gramed a fee-waiver request
regarding a FOLA request for documents related to electronle device searches at the border, In
April 217, the ClA and the Department of State pranted fee-waiver requests in relation to a
FOIA request for records related 1o the legal authotity for the use of military force in Syria. In
March 2017, the Departnent of Defense Oftice of Inspector General, the CIA, and the
Depariment of State granted fee-waiver requests regarding & FOILA request for documents related
10 the Tanuary 29, 2017 raid in al Ghayil, Yemen, In May 2016, the FBI granted a fee-waiver
request regarding a FOIA request issued to the DOJ for dacnments reluted to Countering Violent
Exrremism Programs, In April 2013, the National Sccurity Division of (he DO) granted a fee-
wajver request with respect 1o a request tor documents relating to the FISA Amendments Act.
Also in April 2013, the DOJ granted a fee-waiver request regarding a FOTA request for
documents related o “national seeurity letters™ issued under the Blectronic Conmmunications
Privacy Act. In August 2013, the FRY granted the fee-waiver requost refated o the same FOLA
request issued to the DOJ. In June 2011, the DOT National Security Division granted a fee
waiver to the ACLU with respect to o request for dacumcenis relating (o the interpretation and
implementation 6€a section of the PATRIOT Act. In March 2009, the State Department granted
# foe waiver 1o the ACLU with regard to a FOLA request for documents relating vo the detention,
inlerrogation, reatment, or prosecution of suspected terrorists.
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i

I affirm that the information provided supporting the request for

A0E8eT95Rs 0L

cxpedited processing is true and correct to the best of my knowledge and belief,
See 5US.C. § 552(a)(6EXvi).

Respectfully,

=

; Ve

DrorTadin

National Security Project

American Civil Liberties Union

Foundation
125 Broad Street—18th Floor
New York, Mew York 10004

T: 212.549.2500
F:212.549.2654
dladin@aclu.org
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