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UNITED STATES 

Flied 
United Slalas Foreign 

Intelligence Survelllance Court 

SEP 1 7 2015 
FOREIGN INTELLIGENCE SURVEILLANCE cq~hn Flynn Hall, Clerk of Court 

WASHINGTON, D.C. 

IN RE APPLICATION OF THE FEDERAL 
BUREAU OF INVESTIGATION FOR AN 
ORDER REQUIRING THE PRODUCTION 
OF TANGIBLE THINGS 

Docket Nmnbe"IIM$•W 

ORDER APPOINTING AN AMICUS CURIAE 

For the reasons set out below, the Court appoints Preston Burton to serve as anrlcus 

curiae in the above-captioned matter for the purpose of assisting the Court· in considering the 

issues specified herein.· This appointment is made pursuant to section I 03(i)(2)(B) of the Foreign 

Intelligence Surveillance Act of 1978 (FISA), codified at 50 U.S.C. § 1803(iX2)(B), as most 

recently amended by the USA FREEDOM Act, Pub. L. No. 114-23, 129 Stat. 268,272 (2015). 

This Order also addresses certain administrative matters relating to the participation of the 

amicus. 

Background 

On August 27, 2015, this Court approved in part the government's application in the 

above-captioned docket. The Court granted the government's request for the issuance of orders 

pursuant to the FISA "business records" provision, 50 U.S.C. §1861, b1, b3 [50 USC 3024(11] 

b1 b3 [50 USC 3024(1)] to acquire, in bulk, and on an ongoing daily basis, certainli1lilil 

Such acquisition is authorized through 5:00 p.m., Eastern Time on 

November 28, 2015. Pursuant to section 103 of the USA FREEDOM Ac~ the Court is 
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prohibited from authorizing any further bulk collection of tangible things under SO U.S.C. §1861 

after November 28, 2015. See also Pub. L. No. 114-23, § 109, 129 Stat. at 276. 

The application also requested authority for the government, after November 28, 201 S, to 

continue to retain. search and analyze, for foreign intelligence purposes, laltlt1·■•e 

will produce pursuant to the Court's 

order, and have produced under prior production orders issued by the Foreign Intelligence 

Surveillance Court ("FISC''). In particular, the government seeks authority to retain and use, in 

accordance with the minimization procedures approved by the FISC, b1 b3 [50 USC 3024(1)] 

The Court has taken these requests under advisement. 

See Dockem■Mff'■ . Primary Order at 13-14 (Aug. 27, 2015). 

Appointment of Amicus Curiae 

By the terms of SO U.S.C. § I 803(i)(2)(A), the court "shall appoint'' to serve as arnicus 

curiae an individual who has been designated as eligible for such service under section 1803(i)(l) 

"to assist ... in the consideration of any application for an order or review that, in the opinion of 

the court, presents a novel or significant interpretation of the law, unless the court issues a 

finding that such appoinhnent is not appropriate." Under section 1803(i)(( ), the presiding judges 

of the Foreign Intelligence Surveillance Court and the Foreign Intelligence Surveillance Court of 

Review have until November 29, 2015, to jointly designate individuals as eligible to serve as 

arnici under section I 803(i)(l ). 1 To date, no such designations have been made. Under present 

1 SO U .S.C. § 1803(i)(() requires such designations to be made "not later than I 80 days 
after" the date ofenacbnent of the USA FREEDOM Act, which was June 2, 2015. 
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circumstances, therefore, the appointment of such an individual "is not appropriate" under 

section I 803(i)(2)(A), because, as of yet, there are no designated individuals who can serve. 

Section 1803(i)(2)(B) provides that the Court "may appoint an individual or organization 

to serve as amicus cwiae . .. in any instance as such court deems appropriate." Persons 

appointed wider this provision need not have been designated under section 1803(i)(l ). They 

shall, however, "be persons who are determined to' be eligible for access to classified 

information, if such access is necessary to participate in the matters in which they may be 

appointed." 50 U.S.C. § 1803(i)(3)(B). 

Here, the Court finds it appropriate to appoint Preston Burton as amicus curiae under 

section 1803(i)(2)(B). Mr. Burton is well qualified to assist the Court in considering the issues 

specified herein. The Security and Emergency Planning Staff ("SEPS'') of the Department of 

Justice has advised that he is eligible for access to classified information. 

Accordingly, it is HEREBY ORDERED as follows: 

(I) Preston Burton is appointed as amicus curiae (hereinafter "amicus'') in this matter 

pursuant to 50 U.S.C. § 1803(i)(2)(B). 

(2) The amicus is directed to address whether the government's above-described requests 

to retain, search and analyze, for foreign intelligence purposes, b1 b3 [50 USC 3024(,)] 

li1liliJI after November 28, 2015, are precluded by section I 03 of the USA FREEDOM Act or 

any other provision of that Act. The Court anticipates setting a briefing schedule at a later date. 

(3) Pursuant to section 1803(i)(6)(A)(i) ofFISA, the Court has determined that the 

government's application, including the attachments, as well as the Court's Primmy Order, all of 

which were filed in Docket Numberllltlt1•P are relevant to the duties of the amicus. By 

September 22, 2015, or after receiving confirmation from SEPS that the amicus has received the 
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appropriate clearances and access approvals for such materials, whichever is later, the Clerk of 

the Court shall make these materials available to the amicus. 

( 4) With the guidance and assistance of SEPS, the amicus shall handle classified 

information in accordance with the Security Procedures Established Pursuant to Public Law No. 

95-511, 92 Stat. 1783, as Amended, By the Chief Justice of the United States for the Foreign 

Intelligence Surveillance Court And the Foreign Intelligence Surveillance Court of Review (Feb. 

21, 2013) ("Security Procedures") (copy attached at Exhibit A). For purposes of the Security 

Procedures, the amicus shall be regarded as court personnel. 

(5) Section I 803(i)(6)(C) provides: "An amicus curiae designated or appointed by the 

court may have access to classified documents, information, and other materials or proceedings 

only if that individual is eligible for access to classified information and to the extent consistent 

with the national security of the United States." The Court believes that, in this matter, the 

arnicus's access to classified information pursuant to paragraphs (3) and (4) above is consistent 

with the national security of the United States. If, however, the government believes otherwise, 

it shall provide written notice and explanation to the Court by September 21, 2015. 

(6) The attorney for the government shall ensure that the Attorney General receives a 

copy of this Order pursuant to the notification requirement at section 1803(i)(7). 

/
-1~ 

ENTERED this _f_ day of September 2015, in Docket No. BR 15-100. 

~~t.31~·-
MICHAEL ~ MOSMAN 
Judge, United States Foreign 
Intelligence Surveillance Court 
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Exhibit A 

Security Proceclu,a Ellablilhd Pumaat to Public Llw No, 95-511, '2 Slat l'IIJ, u 
Amen,..i, By lhe Chier Julliee or die Ullited Slalel for lhe Fonlp Ialellipacc 
Surveilltace Court loltd lhe Foreip Ialelllpllce Surnllloce Coart orllcYlew 

I. P,npos,. The purpose orth ... proc:edmcs, as mised. is to mod Ibo court security 
requimnems of the Foreign lnteilipace Sur..iiwK:e Act of 1978,Pub. L. No. 95-511, 92 Slat 
I 783, u amended ("the Act'1-1 These security procedma apply to bolb the Fon:ip, [atdiigence 
S~ Court esllblis.bcd uader § 103(1) of Ibo Act ml the Foreig,, liddligence 
s~ Court of Review-blisbod ........ § I0J(b), and ID all~ pc:rlODDCI of aid 
courts. Except for the judge, of the two COIW, Ibo_,. ficilitie,, persoand, and ICClll'ity 
pmcedmos lhail be used by both COIW, 111bject ID IIUCb excq>tiona as may be mboriud by Ibo 
Chief Jllllice. These proccduru have been adopted ln CODlllitation ,.;ll, the Allomey Clmaa1 
and the Director of National Intelligence as '"'IWf"d by tbe Act and IRlp<l1cde the security 
proccdurcsiaucd on May 18,. 1979. The term "court" u used bemnrefaslD both Courts. 

2. Quarters il1lli Fac/111/u. Thequuten md facilities oftbecourt, lncJuding a bearing 
room, worl: dwnben, and storage facilities fhr court nc:ords, shall be C0lll1NCled 111d 
maintained ln accotdance with applicable construction IWldalds pallinins ID IClllitive 
compartmented Information w:ilides adopted by the Director ofNatiODII lntciligea,e. The 
location of court w:ilities may be changed by Ibo court fiom time ID time in comuitllion with lhe 
Chief Juatice, lhc Attorney Geneni, and the Diloctor of Nllional lntolligeDc:e. 

3. Memblr, of IM Colil't, Judges to be drsignatcd u membcn of the court punuant to 
§ 103 of the Act shall be subject, befun, clwsnllion. ID an updated badrQound investiption ID 
be condllel<d by the Feder&! Bureau oflnveadption undo, applicable Execulive Brandt 
l1IDdards fur investiptioas performed in 1UJ1POr1 ofdclenninatioas of eJia,'bllity for access ID 
sensitive comperlmented inlbrmation or Oilier clusified nalional security infonnatiou, inaolir u 
Ibey m&y be deemed applicable ID the COW1. If a question of suitability to oave on the eomt is 
nised at any time after initial appointmea~ the matter i• ID be refarod to lbc Chief Justice, who 
may eicel to conllllt with the Attorney Cleaeral md the Director ofNltioual latdiigence 
rega,ding the security significance of the......,. before taking such lelion u the Chief JUl!ice 
deems appmprlate. 

4. AppolnJmentof Personn,,l. The court may,...., a Clerk ofOiurtand sud!otber 
lepl, administrative or support penonnd u it may requiJe. The court may also amnge fur tho 
savices ofa courtreporter,u itdoemuppropriate. Such personnel 111&yhav.,,cc:eu1Dcourt 

1 Section I 03(c) of the Act reads ln pertineal part: "The recoid of ("l'IC'ffllinp ,...r... 
this Act, including applications made and oiden gnntcd, shall be mainl•incd •noder xcurity 
IIICUUles -blisheil by the Chief Justice in COIIIU!llliou with the Attomey CJeneral and the 
Director ofNational lntdligence," Seeolso § 302(o)(physical RCclip,o hgs); § 501(1)(4) 
(procecdinp repniing the production of reconls orodier tangible lhillp); § 702(1<)(1) 
(p,oceediop ,ogarding CC1111i• acquisitiODJ of foreign lntdligence infonnatio•). 
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recon!s and proceedings, including sensilive compamnentod infom,ation or other dassitjed 
national security information contained therein, only as authoriz,d by tho court and only IO the 
extent necessmy to the perfonnance of an official filnction. Persomid ,ppointed by or 
designated for sc:rvice to tho court shall undergo appropriate background investigation by tho 
Federal Bwau of Investigation under applicable Execuliye Branch llllldards for investigations 
pcrfonned in support of determinations of eligi'bilityfor access IO sensilive compartmented 
information or other classified nations! security information, All court pc:nonnel having aa:ess 
to sensitive compartmented infonnation or other classified national security infonnation shall 
sign appropriate security agn,emmts. If a question c:onccming tho security clearance of court 
pmoMCI is raised subsequent to appointment, the matter shall be refencd to tho court, which 
may consult with the Attorney Genml and the Dil<CIOr of Nations! lntelligenc:e regarding its 
security significance befo,e taking such action as it deems appropriate. 

S. &CU1"/ty Ofllcer. The court shall designate as security officer the Diloctor, Socurity 
and Emergency Planning Staff, Department of Justice, or another individual who has 
demonslntod competence in providing security for classified national security information and 
sensitive compartmented information 1iom mnong candidates submitted by the Attorney Genc:ral 
and tho Director of National lntelligmce. One or more altauate security officen may be 
designated by the court as ~uiz<d. The security officer shall serve at tho pleasure of the court 
and will not be subject IO removal by the Executive Branch without thoconcumnce of the court. 
The security officer (and alternates) may be Executive Branch employees and may perfom other 
duties in tho Executive Branch, so long as such duties do not conflict with their responsibilities IO 
the court. Additional pmoancl may be provided by the Department ofJustice to perform 
incidental security and administmti ve lilnclions for the court provided appropriate security 
clearances haw been obtained. 

The security officer shall be respon11blc IO the court for document, physical, pmonncl, 
and communications security. Under tho supervision of tho court, tho security officer shall take 
measures ~nably ncccssa,y to fulfill these responsibilities. The security officer shall ammge, 
at a minimwn, for an annual security review of court quarters arid licililies and shall submit a 
report IO the court. 

6. Security Functions of the Cluk of Court. The Clerk of Court, with the advice and 
concumnce of the security officer, shall estsblish and maintain a control and acoollllllbility 
system for all records of proceedings bef'me the court that involve classified national security 
information, and any other recon!s or documents the court may designate. The Clerk, in 
consullBlion with the security officer, shall further ensure that all court 1<COn!s ft marlced with 
appropriate security classifications in accordance with Executive Otdcr 13526 and its successors, 
and procedures to be established by the court. 

7. CoMrt Proceeding,. The court shall ensure that all court rcconls (including ootes, 
draft opinions, and n:laled materials) that contain dassified ..iional security iofOIDlation are 
maintained according IO applicable Executive Brux:h security standards for storing and handling 
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clusified national security information. Reconls of the court shall not be nomoved from ils 
pmniJes except in accordance with the Act, applicable court rule, and these proced°"". lmofilr 
u the court may direct, the Clerk of the Court may, in coordination with the security officer, 
arrange for off-site storage of court records, provided Iha! classified nllional security information 
contained therein is maintained acconling to the abo.e-~ferenced security standards. Reports 
and exlu'bils submitted in support of applications to the court may be mumed-by the court to the 
applicant on a trust ...,.ipt basis. 

Wha,e.er a party other than the government makes a submission to the court that 
potentially contains classified national security information, the court sball prompdy coordinale 
with the security officer to determine whether the submission contains classified national security 
information. The security officer sball, u dilOCled by the court, consult with appropriate 
executive bnmch officials with reganf to such a detenninalion. The court may consider the 
submissioo while such a deraminatioo is pending, provided that the court salegua,ds the 
information in question as classified national security infollllllion in a<cordance with these 
procedwos. Tbe security officer shall, after consulting with the court, advise the parties of the 
n,suJ1s of the determination. rm is determined that the submission does contain clulified 
national security infomation, the security officer sball cnsun, that it is mul<ed with appropriate 
classification markings and the Cleric of Court sball ~ that it is handled in accordance with 
those marldnp under these procedures. 

8. Security Procedure, for Section /02(a) and Section 302(a). Certifications 
transmitted by the Attomey General to the court under seal punuant to Section 102(1) or 
Section 302(1) of the Act shall be numbered in sequence by the Clerk of Court, who shall 
maintain a '""°rd of all certifications IOCClved by the designated nwnbes and date of N!Ctlpt. 

Certifications n:ceived by the court for retention only shall be filed under seal in scpuatc 
~ compal1ments. They shall only be aocessed joindy by a represe,,talive designated by t1te· 
court and a representative of the Executive Branch designated by the Altomey Cleneral. They 
may be unscaled only in accordance with the provisions of the Act. 

9. Training. Members of the court and court persoDDCI shall be briefed on ilceurity 
measures appropriate to the liznctions of the court by designecs of the Allomey General and the 
Director of National Intelligence. 

10. Term. These proccd°"" shall ranain in eftect 1D1til modified in writing by the 
Chief Justice after consultation with the Attomey General and the Diioctor of National 
lntelligeocc. 
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!mled this 1.1.l.day of R'l~AILT 20i3, alkrcoosultation with the Attorney Genenl 
of the Unifed Slates and the Dim:tor of National Intelligence as requiml by the Foreign 
Intelligence Surveillanc:e Act. 

Jo~ 
Ouef Justice of the United States 

The At!Dmey General concura in the procedu!a for llllegumding certifications filed 
under Section 102(a) or Section 302(•) of the Act, as sci forth in paragraph 8.' 

e-,· ~UL 
ErioH.Hol:.Jr. 7~ 
Attorney General of the Unifed States 

' Section I 03(0) pR>vides that the Ouef JUSlice shall catablish security pR>cedW<S for 
the court in consultation with the Attorney General and the Director ofNllional lntcUigcnce, 
Sections I 02(a)(3) and 302(1)(3) provide that certifications of the Attomey Geocral issued in 
"""°rdance with Section 102(a)(I) or Section 302(a)(IXA) of the Act shall be maintained under 
aeourity measures established by the Chief Justice with the concurrence of the Attorney General, 
in consultation with the Director of National Intclligcnce. 
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UNJTED STATES 

FOREIGN INTELLIGENCE SURVEILLANCE COUR"Wi·S SEP ? I Pi'l IJ.: 58 

WASHINGTON, D.C. 

iS}--IN RE APPLICATION OF THE FEDERAL 
BUREAU OF INVESTIGATION FORAN ORDER 
REQUIRING TIIE PRODUCTION OF TANGIBLE 
THINGS. 

Docket NumbrlliJ'fM'W 

-(&t- NOTICE CONCERNING THE COURT'S ORDER OF SEPTEMBER 17, 2015, 
APPOINTING AN AMICUS CURIAE 

~ By Order dated September 17, 2015, this Court appointed Preston Burton as 

amicus curiae (hereinafter "amicus") in the above-captioned matter. The Court also 

determined that certain classified materials identified in paragraph (3) of the Order are 

relevant to the duties of the amicus, and that the provision of those materials to him 

was consistent with the national security of the United States. Accordingly, the Order 

directed that by September 22, 2015, or after receiving confirmation that the amicus has 

received the appropriate clearances and access approvals for such materials, whichever 

is later, the Clerk of the Court was to make those materials available to the anlicus. The 

Order further directed the government to provide written notice and explanation to the 

Court by September 21, 2015, if the government did not believe that the amicus' s access. 
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to the classified information in the materials identified in paragraph (3) of the Order 

was consistent with the national security of the United States. 

~ The government l~ereby notifies the Court that the government believes the 

amicus' s access to the classified information in the materials identified in paragraph (3) 

of the Order would be consistent with the national security of the United States, 

provided that he has received the appropriate clearances and access approvals for such 

information. 

By: 

Respectfully submitted, 

JohnP. Carlin 
Assistant Attorney General 

StuartJ, Evans 
Deputy Assistant Attorney General 

Office of Intelligence 
National Security Division 
U.S. Deparlment of Justice 
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