Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 1 of 43

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE GEORGIA SENATE BILL 202 Master Case No.:
1:21-MI-55555-JPB

STATE DEFENDANTS’ RESPONSE IN OPPOSITION
TO AME PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNCTION [DOC. 546]



Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 2 of 43

TABLE OF CONTENTS

TABLE OF AUTHORITIES ..., 1
INTRODUCTION ..., 1
BACKGROUND .....ee e e e e e e e e e e e e e e e e e e e e e aeaaeeas 4
A. Factual background ............cooeeiiiiiiiiiiiiiiiieeeeeiee e 4
B. Procedural background............cccoeeeiiiiiiiiiiiiiiiieee e 7
LEGAL STANDARDS ..., 8
ARGUDMENT ..ottt teeeeaaaaeaeaaaeaaeaaeaaaaaetaeaeeaaasaaaesssssssssnsssssnssnnnns 8

I. Plaintiffs Fail to Show That They Are Likely to Succeed on
the METItS. coviiiiiiiieee e 9

A.  The Ballot-Harvesting Penalty does not violate the
ADA or the Rehabilitation Act. ........cccceeeeeiiiiiiiiiiiiiiiee e, 11

B. The Drop Box Provisions do not violate the ADA or the
Rehabilitation Act. ..o 19

II.  Plaintiffs Have Not Shown They Will Suffer Irreparable
I JUTY . oot aaas 23

A.  Plaintiffs’ delay demonstrates there is no irreparable
RATIM. . 24

B. The Ballot-Harvesting Penalty does not harm
Plaintiffs. ... 25
C.  The Drop Box Provisions do not harm Plaintiffs. ................... 27

III. The Balance of Equities and the Public Interest Weigh
Heavily Against an Injunction. .........cccccciiiiieeeiiiirieiiiiciee e, 29

CONCLUSION ....coioiitiiiiiteeiit ettt e e 35



Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 3 of 43

TABLE OF AUTHORITIES

Cases
Alexander v. Choate, 469 U.S. 287 (1985) ....uuuvviiiiiiieiiiiiiiee e, 10

American Council of Blind of Indiana v. Indiana Election Commission,
No. 1:20-¢v-03118-JMS-MdJD, 2022 WL 702257

(S.D. Ind. Mar. 9, 2022) .....ccouuueiiiiiiiieeeieeiee e 18
Arizonans for Fair Elections v. Hobbs, 335 F.R.D. 261 (D. Ariz. 2020).......... 30
Bircoll v. Miami—Dade Cnty., 480 F.3d 1072 (11th Cir. 2007)........cccccevunn..... 10
Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321 (2021)....cccccccc.. 30, 32
Burson v. Freeman, 504 U.S. 191 (1992) ....oiiiiiiiieiiiiiieeee e 32
Carey v. Wisconsin Elections Commission,

624 F. Supp. 3d 1020 (W.D. Wis. 2022) .....ciiiiiiiiiiiiiiieeeeeeeeeeeeee e 14
Civic Association of the Deaf of N.Y.C., Inc. v. Guiliani,

915 F. Supp. 622 (S.D.N.Y. 1996) ....uuuuuuiiiiceiicieciececeeeeeeeeeeeeeeeeeeeeeeenns 23
Coalition for Good Governance v. Kemp,

No. 1:21-cv-2070-JPB, 2021 WL 2826094 (N.D. Ga. July 7, 2021).............. 25
Common Cause/Georgia v. Billups, 554 F.3d 1340 (11th Cir. 2009) ............. 31
D.R. ex rel Courtney R. v. Antelope Valley Union High School District,

746 F. Supp. 2d 1132 (C.D. Cal. 2010) ...couueeiiiiiiieeiiieeeeeeee e, 22
Democracy N.C. v. N.C. State Bd. of Elections,

476 F. Supp. 3d 158 (M.D.N.C. 2020)......cuuuvrrrrrrrrrrrrrnrrrnnennnnnnnnnns 12, 20, 21, 29
Disability Rts. N.C. v. N.C. State Bd. of Elections,

No. 5:21-CV-361-B0O, 2022 WL 2678884 (E.D.N.C. July 11, 2022) ............. 12
Fed. Deposit Ins. Corp. v. Loudermilk, 826 S.E.2d 116 (Ga. 2019)................. 13
Hand v. Scott, 888 F.3d 1206 (11th Cir. 2018)....cccevvviiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeee, 30

11



Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 4 of 43

Holton v. Hollingsworth, 270 Ga. 591, 514 S.E.2d 6 (1999) ........ceeeeeeeeeennnnnn, 15
Jacobson v. Fla. Sec’y of State, 974 F.3d 1236 (11th Cir. 2020)..........cceeeeeeee. 33
L.E. ex rel. Cavorley v. Superintendent of Cobb Cnty. Sch. Dist.,

55 F.4th 1296 (11th Cir. 2022)..ccccciuuiiiiiiiiiiiieeeiiieee et e e 9
Lewis v. Zilog, Inc., 908 F. Supp. 931 (N.D. Ga. 1995) .......coovvvriieieeeeeeeenennnn, 10
Medina v. City of Cape Coral,

72 F. Supp. 3d 1274 (M.D. Fla. 2014)...ccccvviieiiiiiiieeiiieeeeeee 10, 11, 17, 20
Merrill v. Milligan, 142 S. Ct. 879 (2022).....cccovvviiieeeeeeeeeeecceee e 25
One Georgia, Inc. v. Carr, 599 F. Supp. 3d 1320 (N.D. Ga. 2022)................... 30
People First of Ala. v. Merrill, 491 F. Supp. 3d 1076 (N.D. Ala. 2020)........... 34
Purcell v. Gonzalez, 549 U.S. 1 (2000) ......cuueviiiieiieeieiiiieeeeeeieeeeeeeee e 31, 35
Reynolds v. Sims, 377 U.S. 533 (1964) ...ccceevveiiiiiiieeeeeeeeeeeecieee e 31
Rosario v. Rockefeller, 410 U.S. 752 (1973) ..ccovvuriieeeeeeeeeeeeeiiiiieeeee e 31
Shotz v. Cates, 256 F.3d 1077 (11th Cir. 2001) c...cceevrrrrriiiiieeeeeeeeeeeeeien. 17, 22
Siegel v. LePore, 234 F.3d 1163 (11th Cir. 2000) ......cooiiviiieeeiiiiiiieeeeeeiiieeeeeeenne, 8
Stewart v. Happy Herman’s Cheshire Bridge, Inc.,

117 F.3d 1278 (11th Cir. 1997) ceeeiieiiiiiiee e 10
Stubbs v. Hall, 840 S.E.2d 407 (Ga. 2020) .....cuoeviiiiiieeiiiiiieeeeeeeeeeeeee e 13
Thompson v. Dewine, 959 F.3d 804 (6th Cir. 2020) ....ccceeeeeeviiiiiiiiieeeeeeeeeeeennnns 29
Todd v. Carstarphen, 236 F. Supp. 3d 1311 (N.D. Ga. 2017)....ccccc.cc........ 10, 20
Williams v. Pryor, 240 F.3d 944 (11th Cir. 2001) ..ccooeiiiiiiieeiiiiiieeeeeeeieeeeeeeae, 33
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7 (2008)........ccoeeeevvrvuneeennn 8, 25
Wreal, LLC v. Amazon.com, Inc., 840 F.3d 1244 (11th Cir. 2016).................. 24
Wright v. N.Y. State Dep’t of Corrections, 831 F.3d 64 (2d Cir. 2016) ............ 10

111



Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 5 of 43

Statutes

29 ULS.CL§ T .ttt ettt 9
42 U.S.C. § L2182 ittt ettt e et e e s et e e e e sibaeeeeeeaa 9
B2 U.S.C. § TOB08......eeieiiieeeiiee ettt eeee e tee ettt e et e st e e et e e s eeenbaeeennneeas 14
O.C.GLA. § 17-10-3 ettt ettt et e e e e 26
O.C.G.A. § 21-2-382(C) veevvreeeiireeeiiiee ettt ettt e e st e e 2,6, 7
O.C.G.A. §21-2-385 ..eeeeeiieeeeieee ettt ettt e e 13, 14, 20, 21
O.C.G.A. § 21-2-385 (2019) ceneeieeeiiieeeiieee ettt ettt et ibee e e e e eeaeees 4
(O O € W 2 2 1 151 (¢ | USRS 7
O.C.G.A. § 21-2-B68(8) «euvveeeenirieeeiiiee ettt ettt ettt e e 1,4
O.C.G.A. §21-2-B98 ...ttt 4,11, 26

Rules and Regulations

28 C.F.R. § 35,180 uuiiiiiiiiiiiiiee ettt ettt e e ettt e s et e e e e ee s 9
28 C.F.R. § 35,150 ..ciiiiiiiiiiieeeeee ettt e 10
Ga. State Election Bd., Rule 183-1-14-0.8-.14,

Absentee Voting, Secure Absentee Ballot Drop Boxes.........cccccceeeeeeeeeiininnnin, 5
Other Authorities
1984 Ga. Op. Att’y Gen. 34 (1984) ...coeviiiiiiiee e 15
2016 Ga. Op. Att’y Gen. 02 (2016) ....oovueeeeiiiiieeeeeeeiieeeeeeeiee e 15

Tr. of All Things Considered, Election Workers Are Already
Being Threatened. They’re Worried About 2024, NPR

(June 20, 2023, 4:39 PM)....coovoeeiiiiiee e 3
Gabriella Borter, North Carolina Republican Operative Charged in

Election Fraud Scheme, Reuters (Feb. 27, 2019, 11:28 AM)....cccccovvvveeeennnnn. 1
State of Ga., Vote by Absentee BallOt ............cccoeeeeeeeeeeeeiiiiiiiieeeeeeeeeeeiiiiiieeeeeenn, 21

1v



Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 6 of 43

INTRODUCTION

More than two years after filing their Complaint, AME Plaintiffs seek to
enjoin two critical provisions of Georgia’s election-integrity law known as
SB 202, claiming that they violate Title II of the Americans with Disabilities
Act (“ADA”) and Section 504 of the Rehabilitation Act. The first challenged
provision penalizes the prohibited practice called ballot harvesting, which is
when another person, including campaign and political operatives, gather
absentee ballots from voters and (supposedly) return them to election officials.!
Georgia law allows certain authorized people (including family, people who
reside together, and caregivers of voters with disabilities) to return ballots, but
makes ballot harvesting by unauthorized individuals a felony (instead of a
misdemeanor) for a person who knowingly “[a]ccepts an absentee ballot from
an elector for delivery or return to the board of registrars except as authorized
by subsection (a) of Code Section 21-2-385.” 0O.C.G.A. § 21-2-568(a)(5) (the
Ballot-Harvesting Penalty). The second permits voters—for the first time by

statute—to use absentee ballot drop boxes to return completed absentee

1 Political operatives in North Carolina recently plead guilty to violations of
North Carolina’s ballot harvesting law in a crime that led to an overturned
Congressional election in 2018. See Ex. 5 to Dep. of Dr. Lorraine Minnite,
Gabriella Borter, North Carolina Republican Operative Charged in Election
Fraud Scheme, Reuters (Feb. 27, 2019, 11:28 AM) (Exhibit G).
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ballots, subject to reasonable limitations as determined by the General
Assembly. O.C.G.A. § 21-2-382(c) (the Drop Box Provisions). [Doc. 546-1 at 1,
10].

The motion should be denied. Not only do the challenged provisions
further the State’s compelling interests in ballot security and the integrity of
the voting process by protecting against ballot harvesting, but they do so
without harming voters with disabilities. They serve these interests by broadly
defining who may handle a voter’s completed absentee ballot and how those
ballots may be returned to be counted. And they work in tandem with other
(unchallenged) provisions of Georgia law that predate SB 202. For example,
0.C.G.A. § 21-2-568(a)(5) raises the penalty of O.C.G.A. § 21-2-385(a) for ballot
harvesting from a misdemeanor to a felony. This, in turn, protects voters with
disabilities and voters without disabilities from efforts at ballot harvesting
prohibited by Georgia law. Plaintiffs ignore these interests.

They also ignore the fact that SB 202 is the only Georgia law that allows
drop boxes at all. The Drop Box Provisions require, in part, authorized
absentee ballot drop boxes be placed inside voting locations and accessible
during early voting hours. The Provisions were, in part, a response to
allegations of improper ballot harvesting that led to multiple investigations

and burdensome open records requests to counties, reports of vigilantes
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stationed at drop boxes and following election workers who were transporting
ballots when drop boxes were temporarily authorized, by emergency authority,
for the 2020 election cycle elections. Decl. of C. Ryan Germany 9 10-18 (June
29, 2023) (“Germany Decl.”) (Exhibit A); Dep. Tr. of T. Matthew Mashburn
73:18-78, 81:16-83 (Mar. 7, 2023) (“Mashburn 3/7/23 Dep.”) (Exhibit B); Dep.
Tr. of T. Matthew Mashburn 72:10-83:15, 173:3-178:1 (Mar. 14, 2023)
(“Mashburn 3/14/23 Dep.”) (Exhibit C).2 The location and hours requirements,
along with monitoring provisions, further the State’s interest in the security
and integrity of the vote-by-mail ballot. Neither provision unduly burdens the
ability of voters with disabilities to participate in the absentee vote-by-mail
program and voters with disabilities remain free to vote in other ways.
Plaintiffs thus fail to establish that these two challenged provisions
violate Title II of the ADA or Section 504 of the Rehabilitation Act. Likewise,
they fail to establish irreparable harm from either provision, provisions from
which they have not sought extraordinary relief for over two years despite the
fact that Georgia has conducted multiple elections in that time. Accordingly,

Plaintiffs’ motion for preliminary injunction should be denied.

2 Such threats to election workers are only increasing around the country. See
Tr. of All Things Considered, Election Workers Are Already Being Threatened.
Theyre Worried About 2024, NPR (June 20, 2023, 4:39 PM),
https://tinyurl.com/yns77es6 (Exhibit H).
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BACKGROUND
A. Factual background

Absentee-ballot harvesting has been prohibited in Georgia since at least
2019. Before SB 202, Georgia law allowed only certain authorized
individuals—family members or members of the voter’s household—to return
completed absentee ballots for voters. See O.C.G.A. § 21-2-385(a) (2019). If
the voter had a disability and needed assistance returning a completed
absentee ballot, the voter was also permitted to have a caregiver return the
voter’s ballot. Id. The statute identifies who is permitted to return another
voter’s ballot to minimize the risk of voter intimidation and fraud. Germany
Decl. § 2. Violations of this provision were a misdemeanor. O.C.G.A. § 21-2-
598.

To bolster the anti-ballot harvesting provisions of O.C.G.A. § 21-2-385(a),
the Georgia legislature passed SB 202, which raised the crime to a felony for
knowingly violating those provisions. O.C.G.A. § 21-2-568(a). Plaintiffs only
seek injunctive relief regarding the new criminal penalties under O.C.G.A.
§ 21-2-568(a)(5) and not the underlying (and longstanding) prohibitions
contained in O.C.G.A. § 21-2-385(a) that were misdemeanors before SB 202.

Before 2020, moreover, Georgia law did not provide for absentee ballot

drop boxes for the return of completed absentee ballots. Mashburn 3/7/23 Dep.
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73:18-75:5; Mashburn 3/14/23 Dep. 173:6-174:20. In 2020, in response to the
COVID-19 pandemic, the Georgia State Election Board (SEB), pursuant to
authority granted under emergency authorization, issued an emergency rule
authorizing the use of absentee ballot drop boxes to allow voters an additional
option to deliver their completed absentee ballots to election officials without
having to directly interact with election officials. See Ex. 201 to Mashburn
3/14/23 Dep., Ga. State Election Bd., Rule 183-1-14-0.8-.14, Absentee Voting,
Secure Absentee Ballot Drop Boxes (Exhibit D). Local counties were
permitted, but not required, to use drop boxes. Those that used drop boxes had
to place them on county or municipal government property subject to specific
security measures. Still, several counties failed to comply with the security
requirements. Id.; Mashburn 3/7/23 Dep. 81:16-83.

Following the November 2020 general election and January 2021 runoff,
the SEB and Georgia Secretary of State (SOS) received numerous complaints
of ballot harvesting associated with the emergency drop boxes. Mashburn
3/7/23 Dep. 73:18-77, 81:16-83:9; Dep. Tr. of C. Ryan Germany 209:15-211:3
Mar. 7, 2023) (“Germany 3/7/23 Dep.”) (Exhibit E); Germany Decl. 9 7, 13.
Counties also received these complaints—and some received public records
requests for the surveillance video related to the drop boxes. Germany 3/7/23

Dep. 209:10-211:3; Germany Decl. § 16. In many cases, the video’s quality was



Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 11 of 43

so poor that it was effectively useless in evaluating the complaints. Germany
3/7/23 Dep. 210; Mashburn 3/7/23 Dep. 77. As a result, public confidence in
the safety and security of absentee ballot drop boxes was shaken—even though
the SEB and SOS were unable to verify any actual tampering or fraud in their
investigations. Mashburn 3/7/23 Dep. 167:2-170:7; Mashburn 3/14/23 Dep. 81-
83:15. Following the dJanuary 2021 runoff election, the emergency
authorization that allowed for drop boxes expired, and drop boxes were no
longer authorized by law. Mashburn 3/14/23 Dep. 72:14-73:24.

Shortly after the expiration of that emergency authority, the General
Assembly decided that certain aspects of the drop boxes authorized were worth
retaining. Accordingly, SB 202 provided that drop boxes would be required
going forward, with each county required to have at least one drop box and
larger counties having additional drop boxes in proportion to the county’s
population. But the legislature also took steps to protect Georgia voters and
the integrity of its elections by responding to the issues it encountered in the
2020 election cycle. Accordingly, SB 202 ensured that drop boxes were only
authorized inside the county election office or early voting locations, placed
under constant human surveillance, and accessible only during hours of early
in-person voting. Mashburn 3/7/23 Dep. 73:18-77; O.C.G.A. § 21-2-382(c). As

a result, in the 2022 elections, the SEB and SOS did not receive the complaints



Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 12 of 43

about drop boxes they had received following the 2020 election cycle. Germany
Decl. 9 21.

Voters with disabilities have access to drop boxes on the same basis as
other voters. Both groups make arrangements to access the drop boxes at the
early-voting locations or election offices during early voting hours, Monday to
Saturday with the possible additional Sundays during the early voting period.
0.C.G.A. §21-2-382(c)(1); id. §21-2-385(d)(1). Voters returning absentee
ballots to drop boxes do not have to wait in line with those seeking to vote in
person. See Dep. Tr. of Georgia ADAPT 108:25-109:2 (Feb. 20, 2023) (“ADAPT
2/20/23 Dep.”) (Exhibit F) (acknowledging that drop box voters “didn’t have to
wait in line”); id. at 31:8-17 (recognizing that drop box voters could “go inside
and drop [their ballot] off”). And all voters remain able to return their
completed absentee ballots in the mail.

B. Procedural background

Not content to let the legislature resolve these matters, Plaintiffs filed
their lawsuit on March 29, 2021. [Case No. 21-cv-01284-JPB, Doc. 1]. But they
decided they were not so harmed that the challenged provisions needed to be
enjoined during the 2022 elections, and the challenged provisions have thus
been in effect for over two years after the filing of these complaints, and

through multiple elections. More than two years after they started this case,
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on the eve of the close of discovery and as the parties were beginning to draft
summary-judgment motions, Plaintiffs finally sought preliminary injunctive
relief. [Doc. 546].

LEGAL STANDARDS

Plaintiffs seeking a preliminary injunction must establish that: “(1) it
has a substantial likelihood of success on the merits; (2) irreparable injury will
be suffered unless the injunction issues; (3) the threatened injury to the
movant outweighs whatever damage the proposed injunction may cause the
opposing party; and (4) if issued, the injunction would not be adverse to the
public interest.” Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en
banc). Injunctive relief is extraordinary relief never granted as of right and
should not be granted lightly. Winter v. Nat. Res. Def. Council, Inc., 555 U.S.
7, 24 (2008).

ARGUMENT

Plaintiffs fail to carry their burden of showing that the “extraordinary
remedy” of a preliminary injunction is appropriate. They cannot show that
either the Ballot-Harvesting Penalty or the Drop Box Provisions deny voters
with disabilities meaningful access to absentee vote-by-mail under Title II of
the Americans with Disabilities Act or Section 504 of the Rehabilitation Act.

And they do not satisfy any of the other preliminary injunction factors.
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Accordingly, Plaintiffs’ motion should be denied.

I. Plaintiffs Fail to Show That They Are Likely to Succeed on the
Merits.

Plaintiffs’ motion is brought exclusively under Title II of the ADA? and
Section 504 of the Rehabilitation Act,4 claims which are evaluated under the
same standard. L.E. ex rel. Cavorley v. Superintendent of Cobb Cnty. Sch. Dist.,
55 F.4th 1296, 1301 n.2 (11th Cir. 2022); [Doc. 546-1 at 10]. To state a Title II
claim, “a plaintiff generally must prove (1) that he is a qualified individual with
a disability; (2) that he was either excluded from participation in or denied the
benefits of a public entity’s services, programs, or activities, or was otherwise
discriminated against by the public entity; and (3) that the exclusion, denial of

benefit, or discrimination was by reason of the plaintiff’s disability.” Bircoll v.

3 Title II of the ADA provides:

Subject to the provisions of this subchapter, no qualified individual with a
disability shall, by reason of such disability, be excluded from participation
in or be denied the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by any such entity.

42 U.S.C. § 12132; see also 28 C.F.R. § 35.130(a).
4 Section 504 of the Rehabilitation Act (29 U.S.C. § 794(a)) provides:

No otherwise qualified individual with a disability in the United States, as
defined in section 705(20) of this title, shall, solely by reason of her or his
disability, be excluded from the participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving
Federal financial assistance.
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Miami—-Dade Cnty., 480 F.3d 1072, 1083 (11th Cir. 2007). To determine if a
person was excluded from a public service or activity, the ADA focuses on the
program as a whole to determine if voters with disabilities have meaningful
access to the program. 28 C.F.R. § 35.150(a). The Supreme Court has
explained that, to “assure meaningful access, reasonable accommodations in
the grantee’s program or benefit may have to be made.” Alexander v. Choate,
469 U.S. 287, 301 (1985) (footnote omitted, emphasis added).

Courts in this circuit recognize that mere “[d]ifficulty in accessing a
benefit,” as Plaintiffs’ allege, “does not by itself establish a lack of meaningful
access.” Todd v. Carstarphen, 236 F. Supp. 3d 1311, 1329 (N.D. Ga. 2017). Nor
are qualified individuals “entitled to the accommodation of her choice, but only
to a reasonable accommodation.” Stewart v. Happy Herman’s Cheshire Bridge,
Inc., 117 F.3d 1278, 1286 (11th Cir. 1997) (quoting Lewis v. Zilog, Inc., 908 F.
Supp. 931, 948 (N.D. Ga. 1995)). Thus, meaningful access does not “require
the governmental entity to provide every requested accommodation.” Medina
v. City of Cape Coral, 72 F. Supp. 3d 1274, 1278 (M.D. Fla. 2014) (emphasis in
original; citations omitted); accord Todd, 236 F. Supp. 3d at 1334 (“a
reasonable accommodation need not be ‘perfect’ or the one ‘most strongly
preferred’ by the plaintiff, but it still must be ‘effective” (quoting Wright v. N.Y.

State Dep’t of Corrections, 831 F.3d 64, 72 (2d Cir. 2016)). “Instead, when an

10
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individual already has ‘meaningful access’ to a benefit to which he or she is
entitled, no additional accommodation, ‘reasonable’ or not, need be provided by
the governmental entity.” Medina, 72 F. Supp. 3d at 1278 (cleaned up).
Plaintiffs have not established any likelihood of prevailing under these settled
standards.

A. The Ballot-Harvesting Penalty does not violate the ADA or
the Rehabilitation Act.

Plaintiffs first claim that, by raising violations of O.C.G.A. § 21-2-385(a)
from a misdemeanor to a felony under rules governing illegal intimidation and
meddling with the ballots or vote of a voter under O.C.G.A. § 20-2-568(a), the
legislature has denied voters with disabilities meaningful access to absentee
vote-by-mail. [Doc. 546-1 at 13-14].5> Under the standards discussed above,
Plaintiffs are incorrect.

The felony penalties for violating the ballot return rules do not deny
voters with disabilities meaningful access to the absentee vote-by-mail
program. What Plaintiffs ignore is that there are multiple ways for voters with
disabilities to participate in the absentee vote-by-mail program and to do so on

equal footing with other voters. Title II requires nothing more. Democracy

5 Prior to SB 202, violations of O.C.G.A. § 21-2-385(a) were a misdemeanor.
0.C.G.A. §21-2-598. If the Ballot-Harvesting Penalty is enjoined, such
violations will still be crimes, but will be misdemeanors again.

11
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N.C. v. N.C. State Bd. of Elections, 476 F. Supp. 3d 158, 233 (M.D.N.C. 2020)
(finding that even though North Carolina law specifically prohibited nursing
home staff from assisting a resident with a disability by returning an absentee
ballot, because the residents with disabilities could still return the ballot by
U.S. mail, there was no violation of Title II of the ADA). Accordingly, Plaintiffs’
Motion for Preliminary Injunction should be denied as to the challenge to the
Ballot-Harvesting Penalty.

But Plaintiffs’ claims also fail when addressed more granularly.
Plaintiffs suggest that “neighbors, friends, or nursing facility staff” may not
qualify as caregivers because the term “caregiver” is not defined in the statute.
[Doc. 546-1 at 13, 15].6 They also claim that other residential staff at locations

such as psychiatric hospitals, group homes, or other congregate settings may

6 The circumstances here are fundamentally different than those in Democracy
N.C. There, North Carolina law specifically prohibited nursing home staff
from returning a resident’s absentee ballot. Even so, that court found that the
limitation, contrary to Plaintiffs’ representation, while in violation of Section
208 of the Voting Rights Act, did not violate Title II of the ADA. 476 F. Supp.
3d at 232-33; see also id. at 238-39 (enjoining only the assistance and marking
provisions, not the ballot return provisions at issue here). Even the more
recent case in North Carolina cited by Plaintiffs (at 19) on this same
prohibition only addressed the issue under Section 208 and not under Title II
of the ADA as is relevant here. Disability Rts. N.C. v. N.C. State Bd. of
Elections, No. 5:21-CV-361-BO, 2022 WL 2678884, at *1 (E.D.N.C. July 11,
2022).

12
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fall outside of O.C.G.A. § 21-2-385(a). [Doc. 546-7 4 16]. Yet Plaintiffs have
not identified a single incident where a friend, neighbor, nursing home staff,
or other residential facility provider was prosecuted, questioned, or prevented
from returning an absentee ballot on behalf of a voter with a disability.

Their vagueness concerns are also illusory. When construing Georgia
law, an undefined term should be given its common meaning. Stubbs v. Hall,
840 S.E.2d 407, 415 (Ga. 2020) (“. . . we must read the statutory text in its most
natural and reasonable way, as an ordinary speaker of the English language
would”). If further clarification is needed, Georgia courts “may look to other
provisions of the same statute, the structure and history of the whole statute,
and the other law—constitutional, statutory, and common law alike—that
forms the legal background of the statutory provision in question.” Fed.
Deposit Ins. Corp. v. Loudermilk, 826 S.E.2d 116, 120 (Ga. 2019). Under any
common understanding of the term “caregiver,” none of the groups referenced
by Plaintiffs are categorically excluded and most individuals within those
classifications fall squarely within a common definition of caregiver. Indeed,
0.C.G.A. § 21-2-385(a) specifically states that the caregiver of the disabled
elector may mail or deliver the absentee ballot, “regardless of whether such
caregiver resides in such disabled elector's household.” Moreover, the record

lacks any instances where any friend, neighbor, or nursing facility staff asked
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by a voter with a disability to return his or her ballot was questioned, let alone
charged with violating O.C.G.A. § 21-2-385(a) before or after SB 202.

Nor can Plaintiffs establish that the Ballot-Harvesting Penalty is facially
unlawful. Only voters with disabilities who—because of their disability—
require assistance returning their absentee ballot, are entitled to assistance
under Section 208 of the VRA. 52 U.S.C. § 10508 (“Any voter who requires
assistance to vote by reason of blindness, disability, or inability to read or write
may be given assistance ...” (emphasis added)).” Similarly, under Georgia law,
any voter with disabilities may utilize the assistance of a family member,
household member, or caregiver to help return a completed absentee ballot,
with the addition of a caregiver providing greater assistance to voters with
disabilities than permitted to other voters. O.C.G.A. § 21-2-385(a).

Further, the circumstances here are fundamentally different from those
found in Carey v. Wisconsin Elections Commission, 624 F. Supp. 3d 1020 (W.D.
Wis. 2022), where the court faced a ruling by the Wisconsin Supreme Court
categorically “prohibiting voters from giving their ballot to a third party, and

the court identified no exceptions for disabled voters.” Id. at 1028 (emphasis

7This, however, 1s all academic since Plaintiffs do not raise a claim under
Section 208 in their motion.
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added). By contrast, the Georgia Attorney General (twice) and Georgia
Supreme Court have both held that, in federal elections, voters with
disabilities are entitled to assistance consistent with Section 208 of the Voting
Rights Act, even if Georgia statutory law is more restrictive, something
Plaintiffs acknowledge. Holton v. Hollingsworth, 270 Ga. 591, 593, 514 S.E.2d
6, 9 (1999); [Doc. 546-1 at 15 n.6 (citing 2016 Ga. Op. Att'y Gen. 02 (2016); 1984
Ga. Op. Att’'y Gen. 34 (1984))]. The burden Plaintiffs claim voters with
disabilities face under the Ballot-Harvesting Penalty is simply a fiction.

This i1s also borne out in the declarations submitted with the motion.
Matt Hargroves’ declaration, for example, suggests that homeless-shelter staff
regularly returned ballots for homeless voters with disabilities under O.C.G.A.
§ 21-2-385(a) before SB 202 without any issue. Only now, Hargroves claims he
1s confused by the provision and will not return ballots for homeless voters with
disabilities even though part of his job appears to be assisting with the care of
the voter. [Doc. 546-12 9 8-11, 13]. But he provides no answer as to why SB
202’s making violations of this law a felony—while maintaining the same

statutory term “caregiver” that has been the law for years—has contributed to
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his confusion.®

The same is true of the other declarations. Empish Thomas, a blind
voter, puts her own personal limitation on the term caregiver by excluding
someone who is clearly a caregiver—her assistant whom she pays to assist her
with daily tasks she cannot complete because of her disability—from the scope
of the statute. [Doc. 546-4 49 14-15]. She also notes that she prefers to vote
Iin-person, then complains about transportation to an absentee ballot drop box
that is available at the same place she would vote in person and during the
same voting hours. [Doc. 546-4 49 3, 5, 17]. And though she reports difficulty
voting in 2022, the hardship she claims she experienced was caused by poll
workers, not the provisions of SB 202—and not the State Defendants. [Doc.
546-4 99 24-36].

Even with this testimony, the motion fails to explain how a voter with a
disability is denied meaningful access to absentee vote-by-mail. Nothing in
0.C.G.A. § 21-2-385(a) prevents ADAPT or Hargrove from taking a voter with

a disability to a drop box or a U.S. mail receptacle to return an absentee ballot.

8 Zan Thornton likewise claims that ADAPT will not “touch[]” a ballot for a
voter with a disability and will only take a voter to a drop box, but not put the
ballot in the box for the voter. [Doc. 546-13 § 23]. Thornton too fails to explain
how SB 202’s making ballot harvesting a felony without substantively
changing what the law criminalizes has changed ADAPT’s behavior.
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Nothing in the ADA requires that every voter be able to use every means of
returning a ballot in precisely the manner they choose, or that every “obstacle”
be removed. It only requires voters with a disability to have “meaningful
access” to the program. Medina, 72 F. Supp. 3d at 1279. Indeed, when it comes
to facilities, not every facility must be accessible so long as some facility is
accessible to a citizen with disabilities. Shotz v. Cates, 256 F.3d 1077, 1080
(11th Cir. 2001).

None of this, however, is the subject of the requested injunctive relief.
Rather, Plaintiffs only seek an injunction against the Ballot-Harvesting
Penalty that applies to the entirety of O.C.G.A. § 21-2-385(a), and which serves
the State’s compelling interest in preventing ballot harvesting. Following the
numerous complaints of ballot harvesting following the 2020 election, and to
better ensure that voters were not subject to intimidation, or the type of
meddling seen in recent elections in North Carolina, the Georgia Assembly
chose to increase the penalties for violation of this provision to make it on par
with other prohibited conduct that affects the security and integrity of
Georgia’s elections, thus serving that compelling State interest. Germany
Decl. 99 8, 26. Plaintiffs offer no persuasive basis for concluding that the
Ballot-Harvesting Penalty denies meaningful access to absentee voting by

mail, especially since the same provision did not apparently do so when the
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penalty for violating the ballot return provision was a misdemeanor before SB
202.

In a last effort to manufacture a violation of the ADA as to the Ballot-
Harvesting Penalty, Plaintiffs cite American Council of Blind of Indiana v.
Indiana Election Commission, No. 1:20-cv-03118-JMS-MJD, 2022 WL 702257
(S.D. Ind. Mar. 9, 2022). Doc. 546-1 at 14. The issue there, however, involved
the requirement for certain voters with disabilities to use what was called the
“Traveling Board” when voting by mail, a method that denied them the ability
to cast a secret ballot.?® Am. Council of Blind, 2022 WL 702257, at *8. Here,
voters with disabilities have the same rights and ability to use absentee vote-
by-mail as other voters, either with or without assistance; they are not required
to use a system that provides them less access to absentee vote-by-mail. The
circumstances in that case are not remotely comparable, and Plaintiffs have
failed to demonstrate that the Ballot-Harvesting Penalty violates the ADA or

the Rehabilitation Act.

9 Georgia’s Dominion voting machines include significant disability-access
components, allowing blind voters (and other voters with disabilities) to cast a
secret ballot without assistance on the same equipment as all other voters and
resulting in a ballot that looks the same as all other voters, which is not the
case in most states. Germany Decl. § 9.
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B. The Drop Box Provisions do not violate the ADA or the
Rehabilitation Act.

Plaintiffs next claim that having absentee ballot drop boxes inside and
accessible only during early voting hours makes it “difficult or impossible” for
voters with disabilities to access the drop boxes. [Doc. 546-1 at 16]. This claim
1s belied by Plaintiffs’ own witnesses.

One such witness is Mr. Wendell Halsell, a 65-year-old male who lost the
use of his leg and cannot drive. He voted on Election Day in May 2022 and
found the walk to the polling location inside the church (his home precinct)
difficult for him. [Doc. 546-14 99 2-4]. Mr. Halsell then elected to vote
absentee vote-by-mail for the November 2022 general election and to return
his ballot through a drop box rather than the U.S. mail. Even though his
nephew drove him to the absentee drop box location, Mr. Halsell chose to walk
inside by himself without any assistance from his nephew, even though Mr.
Halsell experienced a longer walk than he could do alone in May 2022.
According to Mr. Halsell, the drop box he accessed was located a distance from
the entrance of the building and he needed assistance walking up the exterior
ramp and then time to rest while walking to the drop box. He did the same
thing in December 2022. [Doc. 546-14 99 6-10].

But, to the extent that Mr. Halsell needed an accommodation, Georgia
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law provides him the very accommodation that he failed to avail himself of—
the ability of his nephew to accompany him and deposit the ballot in the drop
box. O.C.G.A. §21-2-385(a) (“[M]ailing or delivery may be made by the
elector’s ...nephew”). And, if Mr. Halsell found that accommodation
unsatisfactory, Georgia law also allows him to return his ballot by U.S. mail—
a process that would have alleviated the need for him to travel to a drop box,
whether inside or outside. The multiple reasonable accommodations for voters
with disabilities like Mr. Halsell satisfy Title II. Democracy N.C., 476 F. Supp.
3d at 233. Mr. Halsell’s choice to ignore the various alternatives and means of
assistance available to him under Georgia law doesn’t make SB 202 invalid.
Todd, 236 F. Supp. 3d at 1334; Medina, 72 F. Supp. 3d at 1279.

These same reasonable accommodations were available to Patricia
Chicoine, who chose to deliver her ballot to a drop box because she does not
“trust the mail.” [Doc. 546-5 q 12]. Her distrust of the mail, however, and any
anxiety that stems from it, does not create a violation of the ADA. Todd, 236
F. Supp. 3d at 1333. Nor can her negative experience using a drop box in
October 2021—after a local election official moved the absentee ballot drop box
from the library’s lobby to the end of a long hallway—be attributed to SB 202.
[Doc. 546-5 99 7-9]. And, in any event, her distress could have been alleviated

had she brought the cane she typically uses for walking. Id. Y 7.
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Plaintiffs’ other arguments are equally unpersuasive. For example, they
point (Doc. 546-1 at 8) to transportation barriers as a burden for accessing drop
boxes available only during early voting hours. But transportation issues are
not created “because of disability,” and it would be wrong to find a violation of
Title II related to the drop boxes on that basis. See Democracy N.C., 476 F.
Supp. 3d at 232—-33 (finding that plaintiff’s potential inability to find a witness
for his absentee ballot was due to the lock-down status of his nursing home and
not his disability, thus a rule that prohibited nursing home staff to witness a
ballot did not violate Title II of the ADA). Moreover, early voting is available
for several weeks, including on certain Saturdays and an optional one or two
Sundays. O.C.G.A. § 21-2-385(d)(1). And, for voters who struggle to obtain
transportation, the U.S. mail is also available.l® Voters with and without
disabilities thus have the same options for participating in absentee vote-by-
malil, and the location and hours of drop box availability does not deny voters

with disabilities meaningful access to the program.1!

10 See State of Ga., Vote by Absentee Ballot, https://georgia.gov/vote-absentee-
ballot (last visited June 25, 2023) (voters can “[m]ail [a] completed ballot,”
“hand-deliver [an] absentee ballot to [their] county registrar,” or “[b]ring [their]
ballot to [their] county’s drop box”).

11 While Plaintiffs want absentee drop boxes placed outdoors and available 24
hours a day, they do not provide any evidence on how many voters with
disabilities either used the absentee ballot drop boxes in 2020/2021 “after
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Nor can Plaintiffs find support in the cases they cite. For example, in
Shotz v. Cates, 256 F.3d 1077 (11th Cir. 2001), on which Plaintiffs rely, the
structural barriers to the courthouse, the only place to attend court
proceedings, deprived persons with disabilities of meaningful access. Id. at
1080—81. But here, because Georgia provides voters with disabilities multiple
ways to return a ballot, Shotz is inapposite.

D.R. ex rel Courtney R. v. Antelope Valley Union High School District,
746 F. Supp. 2d 1132 (C.D. Cal. 2010) is also readily distinguished. There, the
plaintiff student simply asked for an elevator key to access the second floor of
the school without having to wait for an escort. Id. at 1137-38. Here, however,
voters with disabilities are not required to use any particular means of
returning a ballot and are not required to utilize any form of assistance, thus,

they are not being denied the ability to vote and return their ballot

hours” or any that were unable to participate in the absentee vote-by-mail
program due to the location and hours of the drop boxes in 2022. An injunction
removing the limitation of drop boxes indoors during certain hours does not
mean drop boxes are placed at the street for drive-by drop off as Plaintiffs seem
to intimate. Rather, they do not even say how many drop boxes were placed in
a location where a voter could drive up and put a ballot in the drop box or if
these were located at places required by O.C.G.A. § 21-2-382(c), which
Plaintiffs do not challenge. Even for the unnamed individual who is apparently
only able to walk 10 yards before having to stop, the injunction sought does not
guarantee him a more convenient drop box or alter the various
accommodations already provided under Georgia law that provide him access
to absentee vote-by-mail, including using the U.S. mail. [Doc. 546-7 § 17].

22



Case 1:21-mi-55555-JPB Document 592 Filed 06/29/23 Page 28 of 43

independently. Instead, they have the freedom to meaningfully participate
with or without a variety of accommodations made available in the statute.

Plaintiffs’ reliance on Civic Association of the Deaf of N.Y.C., Inc. v.
Guiliani, 915 F. Supp. 622 (S.D.N.Y. 1996) is also misplaced. [Doc. 546-1 at
17-18]. There, the city planned to remove all emergency alarm boxes from the
street, which left deaf and hearing-impaired citizens with no means of
reporting emergencies. In the era before cell phones, only public pay phones—
which, for obvious reasons, were not accessible to deaf individuals—were
available. The removal of emergency alarm boxes thus would have denied
those individuals any access or means of reporting an emergency. Civic Assn
of the Deaf, 915 F. Supp. at 635. The stark differences between the
circumstances in Civic Association and here are self-evident: Georgia provides
voters with disabilities meaningful access to absentee vote-by-mail by
providing them several means of returning an absentee ballot in addition to in-
person voting options. For these reasons, the Drop Box Provisions are also
lawful under the ADA and the Rehabilitation Act.

II. Plaintiffs Have Not Shown That They Will Suffer Irreparable
Injury.

Plaintiffs also fail to show that they will suffer irreparable harm because

they delayed seeking injunctive relief through multiple elections and because
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neither of the Challenged Provisions violates the ADA or the Rehabilitation

Act.

A. Plaintiffs’ delay demonstrates there is no irreparable harm.

Plaintiffs’ delay confirms that they will not suffer irreparable injury
absent an injunction. As the Eleventh Circuit holds, “[a] delay in seeking a
preliminary injunction of even only a few months—though not necessarily
fatal—militates against a finding of irreparable harm.” Wreal, LLC v.
Amazon.com, Inc., 840 F.3d 1244, 1248 (11th Cir. 2016). Indeed, “the very idea
of a preliminary injunction is premised on the need for speedy and urgent
action to protect a plaintiff’s rights before a case can be resolved on its merits.”
Id. (emphasis in original). Plaintiffs’ delay of more than two years in filing
their motions “necessarily undermines a finding of irreparable harm.” Id. And,
considering that Plaintiffs have the burden of demonstrating irreparable
injury, id. at 1247, this is fatal to their motion.

Plaintiffs filed their complaints within days of SB 202’s March 25, 2021
enactment. Now, more than two years later, they seek supposedly urgent
relief. But Plaintiffs immediately face a problem: they decided such relief was
not necessary in the 2022 elections. The Court should not countenance this
attempt to short-circuit the ordinary litigation process—especially as

Plaintiffs’ own conduct plainly shows that these provisions can appropriately
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govern during an election. Their unnecessary and significant delay is
sufficient to deny Plaintiffs’ request for preliminary injunctive relief. Merrill
v. Milligan, 142 S. Ct. 879, 880-81 (2022) (Kavanaugh, J., concurring);
Coalition for Good Governance v. Kemp, No. 1:21-cv-2070-JPB, 2021 WL
2826094, at *3 (N.D. Ga. July 7, 2021).

B. The Ballot-Harvesting Penalty does not harm Plaintiffs.

Nor can Plaintiffs show irreparable harm flowing from the Ballot-
Harvesting Penalty. They seek to enjoin the Ballot-Harvesting Penalty even
though its sole purpose is to increase the penalty for violating rules that have
been in place since well before SB 202, while simultaneously not seeking any
injunctive relief against the rules themselves. [Doc. 546-1 at 10]. In doing so,
they cite no prosecution or penalty for a caregiver or other person allegedly
violating O.C.G.A. § 21-2-385(a) involving the return of the ballot of a voter
with a disability. Thus, any harm absent an injunction is entirely speculative
and contingent on the possibility of some future action of which there is no
precedent. Asthe Supreme Court has repeatedly held, “[i]ssuing a preliminary
injunction based only on a possibility of irreparable harm is inconsistent” with
“Injunctive relief as an extraordinary remedy.” Winter, 555 U.S. at 22
(emphasis added). Plaintiffs thus cannot satisfy this indispensable

requirement for a preliminary injunction.
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Further, even if Plaintiffs succeeded in showing that they are harmed by
0.C.G.A. §21-2-568(a)(5)’s making violations of O.C.G.A. § 21-2-385(a)
felonies, they cannot show that an injunction of that section would prevent the
harms they allege because—if that section were enjoined—Georgia law would
still treat violations of O.C.G.A. § 21-2-385(a) as misdemeanors as was the case
prior to the passage of SB 202. O.C.G.A. § 21-2-598 (“Except as otherwise
provided by law, any person who violates any provision of this chapter shall be
guilty of a misdemeanor.”). Nowhere in Plaintiffs’ motion do they attempt to
show that they would only be willing to violate the anti-ballot harvesting
provision if that violation subjected them only to misdemeanor penalties such
as imprisonment up to a year. See O.C.G.A. § 17-10-3.

Additionally, Plaintiffs do not provide any basis for their contention that
they cannot find an authorized person to assist with the return of their ballot,
whether by using the U.S. mail, delivering the ballot to an election official, or
depositing the ballot in an authorized absentee ballot drop box. They claim
that, because there is no definition of the term “caregiver,” people suddenly no
longer want to help, or Plaintiffs just do not want to ask. [Doc. 546-1 at 14-15].
Yet, while they offer the example of Mr. Halsell and Ms. Thomas choosing to
not use available assistance to access a drop box, they cite no example of

anyone having been denied needed assistance in returning an absentee ballot
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by someone listed in O.C.G.A. § 21-2-385(a).

In any event, as explained above, the Ballot-Harvesting Penalty does not
violate the ADA or the Rehabilitation Act, so Plaintiffs are not harmed by it.
Plaintiffs have not offered any evidence that, before SB 202, any voter with a
disability was disenfranchised or faced any burden in finding qualified
assistance in returning a completed absentee ballot under O.C.G.A. § 21-2-
385(a) despite the then-present misdemeanor penalties. Indeed, witness
Hargroves never had any issue, before SB 202, returning absentee ballots for
voters with disabilities staying at the homeless shelter where he works. [Doc.
546-12 99 8, 11]. The Ballot-Harvesting Penalty does not change what is
permitted. There is simply no evidence of irreparable harm.

C. The Drop Box Provisions do not harm Plaintiffs.

Nor do the provisions requiring drop boxes be indoors and accessible only
during early voting hours cause irreparable harm. As explained above, those
provisions do not violate either the ADA or the Rehabilitation Act, and
therefore Plaintiffs’ reliance on cases finding violations of those laws to be
irreparable harms are inapposite. But even looking beyond the legality of the
Drop Box Provisions, Plaintiffs have still failed to establish any harm. Each
witness offering testimony was able to vote and, if they chose, to use a drop

box. As Plaintiffs’ own expert, Dr. Lisa Schur notes, every form of voting
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inherently creates burdens on voters with disabilities [Doc. 546-3 9 72, 75,
83], but—as addressed in detail above—there is no evidence that the location
and hours of accessibility of absentee ballot drop boxes denies voters with
disabilities meaningful access to absentee vote-by-mail or even limits that
access. Indeed, those who experienced trouble personally accessing a drop box
declined alternative means of returning their ballot or assistance clearly
available under the statute.

For example, Mr. Halsell discussed how it took so long for him to walk to
the drop box for both the November and December 2022 elections. See [Doc.
546-14 99 7-10]. However, he failed to explain why he did not have his nephew,
who drove him to the drop box, return the ballot for him, which is expressly
permitted under Georgia law. Id. Similar deficiencies plague allegations of
harm from Ms. Wiley, who claims the front room at her polling location where
the drop box was located was too narrow for her son to use due to his powered
wheelchair (an issue not fairly attributable to State Defendants). [Doc. 546-25
9 7]. Of course, Georgia’s absentee vote-by-mail allows voters with disabilities
to use drop boxes, but also allows them to use authorized individuals to return
their ballot (as Ms. Wiley did for her son) or to send the ballot through the
USPS—an option similarly available to every voter. Plaintiffs simply fail to

show that the provisions challenged, either individually or in combination,
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make access to absentee vote-by-mail so burdensome that it would reasonably
be viewed to “dissuade[] [voters with disabilities] from attempting to vote at
all.” [Doc. 546-1 at 22].

Because Plaintiffs failed to show that either of the challenged provisions
subjects them to irreparable harm, they cannot obtain an injunction.

III. The Balance of Equities and the Public Interest Weigh Heavily
Against an Injunction Especially at this Late Date.

Plaintiffs also fail to carry their burden on the other equitable factors.

First, Plaintiffs’ requested relief would require the Court to act as the
Georgia legislature. While Plaintiffs claim that implementing their requested
modifications would not create a burden on the State, they are not only
incorrect but fail to consider the State’s interests. Initially, as the court in
Democracy N.C. noted:

While the court does not comment upon the efficacy or wisdom of

each request, it is not the court’s role to rewrite North Carolina’s
election law.

476 F. Supp. 3d at 218. “[T]he federal Constitution provides States—not federal
judges—the ability to choose among many permissible options when designing
elections” so “federal courts don’t lightly tamper with election regulations.” Id.
(quoting Thompson v. Dewine, 959 F.3d 804, 812 (6th Cir. 2020)). Yet that is

precisely what Plaintiffs want the Court to do: rewrite or blue-pencil Georgia’s
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election law, allowing unfettered violations of the ballot return provisions and
eliminating the very protections the legislature deemed necessary to justify the
new absentee ballot drop box provisions. For a federal court, such statutory
rewriting would be wildly inappropriate. See One Georgia, Inc. v. Carr, 599 F.
Supp. 3d 1320, 1337 (N.D. Ga. 2022).

Second, Georgia would be irreparably harmed if it were unable to enforce
its statutes. As the Eleventh Circuit has held, “[a]ny time a State is enjoined
by a court from effectuating statutes enacted by representatives of its people,
it suffers a form of irreparable injury.” Hand v. Scott, 888 F.3d 1206, 1214
(11th Cir. 2018) (cleaned up). By enjoining the challenged provisions, the
Court would impair the State’s ability to safeguard the integrity of the election
and address confusion, suspicion, and loss of confidence in Georgia’s election
processes. See Arizonans for Fair Elections v. Hobbs, 335 F.R.D. 261, 266 (D.
Ariz. 2020) (granting state’s motion to intervene because the statute at issue
was “meant to safeguard the integrity of the election process,” an interest that
“cuts to the core of the State’s role in effectuating the democratic process”);
Mashburn 3/7/23 Dep. 167:2-170:7; Germany Decl. 49 27-33.

States, moreover, have a valid interest in protecting the integrity and
security of the voting process. Brnovich v. Democratic Nat’l Comm., 141 S. Ct.

2321, 2340 (2021) (discussing laws enacted to combat voter fraud); id. at 2347
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(“preserving the integrity of [a State’s] election process” is a “compelling”
Iinterest (citation omitted)); Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (per
curiam) (same); Rosario v. Rockefeller, 410 U.S. 752, 761 (1973) (“It i1s clear
that preservation of the integrity of the electoral process is a legitimate and
valid state goal.”); Reynolds v. Sims, 377 U.S. 533, 555 (1964) (stating that the
“right to vote freely for the candidate of one’s choice is of the essence of a
democratic society”); accord Common Cause/Georgia v. Billups, 554 F.3d 1340,
1353 (11th Cir. 2009). And here, protecting voters with disabilities and voters
in general from ballot-harvesting efforts is both a compelling State interest and
served by the ballot return provision and associated criminal penalties at issue
here. Germany Decl. 9 8, 18, 21, 26. Under Plaintiffs’ requested relief, voters
with disabilities could become a target for the fraudulent and intimidating
behaviors that Georgia law is designed to prevent—for the benefit of both the
voter with a disability herself and the integrity of Georgia’s election system.
The Drop Box Provisions also restore public confidence in elections.
Even without the ability to verify that fraud occurred with drop boxes under
emergency authorization in 2020, the SEB and SOS received numerous
complaints of ballot harvesting associated with outside drop boxes. Mashburn
3/7/23 Dep. 82:4-83:14. The video surveillance was often inadequate to

properly determine what occurred, creating more suspicion among the public.
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Germany Decl. 9 11, 14, 17; Mashburn 3/7/23 Dep. 73:18-78, 81-83:17. But
SB 202’s drop box provisions alleviated these concerns in the 2022 elections.
Germany Decl. § 21; Mashburn 3/7/23 Dep. 83:18-21.

As the Supreme Court has explained, moreover, states do not have to
wait until they “sustain some level of damage before the legislature” may “take
corrective action.” Burson v. Freeman, 504 U.S. 191, 209 (1992) (citation
omitted). Instead, the State may “respond to potential deficiencies in the
electoral process with foresight rather than reactively.” Id. (citation omitted,
emphasis added); see also Brnovich, 141 S. Ct. at 2348 (a State need not wait
to “sustain some level of damage before the legislature [can] take corrective
action” (citation omitted)).

Here, leaving absentee ballot drop boxes outside with only questionable
video surveillance subjects counties and the State to allegations of ballot
harvesting and tampering that must be investigated. Germany Decl. § 15. The
reasonable security measures regarding drop boxes in SB 202 do not deny
voters with disabilities meaningful access to absentee vote-by-mail or to drop
boxes specifically. Yet, to have the Court rewrite Georgia law on where
absentee drop boxes can be located, the hours they are to be accessible, with

the corresponding security monitoring protocols does not weigh in favor of the
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relief Plaintiffs seek. 2 Not only does this Court lack the authority to take a
pen to Georgia’s laws, Jacobson v. Fla. Sec’y of State, 974 F.3d 1236, 1255 (11th
Cir. 2020) (rejecting the writ-of-erasure fallacy), but it would be wrong to do so
here. “Only in an exceptional circumstance will a statute not be rationally
related to a legitimate government interest and be found unconstitutional
under rational basis scrutiny.” Williams v. Pryor, 240 F.3d 944, 948 (11th Cir.
2001) (footnote omitted). This is not such an “exceptional” case.

Third, beyond such state interests, the injunction would also harm the
public. To the extent Plaintiffs would be willing to violate the prohibition on
ballot-harvesting if it subjected them only to a misdemeanor, then enjoining
the felony penalties for improper ballot return would potentially subject
Georgia voters, those with and without disabilities, to the interference or
intimidation the provision combats. It is precisely such conduct found recently
in a neighboring state along with allegations of ballot harvesting in the 2020
election cycle that led the Georgia Assembly to increase the penalty for

violations of the ballot-harvesting provision to put it on par with other conduct

12 Plaintiffs do not challenge the provision requiring constant human
surveillance of absentee ballot drop boxes. This provision would then require
any county offering outside drop boxes to provide the additional expense and
logistics of 24-hour personal security for the drop boxes at potentially
significant expense. Germany Decl. q 30.
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affecting the security and integrity of Georgia’s elections. Germany Decl. § 8.

Regarding the Drop Box Provisions, the public confidence would again
be tested with the inevitable claims of ballot tampering or ballot harvesting
seen in the 2020 elections. The SEB and SOS would again have to investigate
such claims, claims that did not arise under Georgia’s current statutory
scheme of allowing absentee drop boxes only indoors during early voting hours.

Fourth, to enjoin the location and hours provisions of O.C.G.A. § 21-2-
382(c) would either eliminate all drop boxes (because drop boxes continue to be
available after the 2020 emergency authorization only because SB 202
specifically provided for them with the additional safeguards) or create
hardship for Georgia counties—given that human security personnel would be
required to monitor the boxes 24 hours a day in an outdoor location. Further,
just permitting drop boxes to be outside does not mean that all counties would
do so or place them for drive-up or areas that satisfy every voter with a
disability. See, e.g., People First of Ala. v. Merrill, 491 F. Supp. 3d 1076, 1138
(N.D. Ala. 2020) (noting that enjoining a ban on curbside voting would not
mean that all counties would necessarily provide curbside voting).

Fifth, with the 2024 elections less than a year away, the relief Plaintiffs
seek would cause confusion and unduly burden the State. As noted above, an

injunction against the Ballot-Harvesting Penalty would suggest that the State
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cannot vigorously prosecute unlawful behavior that impacts the integrity and
security of the election, including protecting the very voters Plaintiffs
represent from intimidation. Additionally, the confusion that would result and
steps the State would have to go through to put drop boxes outdoors is more
than a mere physical relocation; it involves significant coordination and
resources to provide the security required to protect against tampering and
ballot-harvesting. Accordingly, the Court should avoid the requested last-
minute and confusing changes to Georgia’s elections processes. Purcell, 549
U.S. at 5. Rather, the Court should address these claims through the upcoming
dispositive motions and, if necessary, a trial on the merits.

In sum, any supposed harm suffered by Plaintiffs is substantially less
than the harm to the public and the State. When balanced against the
1dentified harms to the State and the public, Plaintiffs’ purported harms pale
in comparison. For this reason, too, an injunction is inappropriate.

CONCLUSION

Plaintiffs have fallen far short of their burden to clearly demonstrate
each of the required elements for a preliminary injunction. Plaintiffs’
questionable case on the merits, their inexplicable delay, lack of irreparable
harm, and the balance of interests militate strongly against an injunction. The

Court should thus deny Plaintiffs’ belated motion for preliminary injunction.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE GEORGIA SENATE BILL 202 Master Case No.:
1:21-MI-55555-JPB

DECLARATION OF C. RYAN GERMANY

I, C. Ryan Germany, declare under penalty of perjury that the following
statements are true and accurate to the best of my knowledge.
Background

1. When SB 202 was enacted, I was the General Counsel for the
Office of the Georgia Secretary of State. I held that position from January 2014
until January 2023. My job responsibilities included providing legal advice
and guidance to all divisions of the Secretary of State’s Office, including the
Elections Division. I also worked closely with the State Election Board. I
routinely interacted with county election officials.
Absentee Ballot Return under O.C.G.A. § 21-2-385(a)

2. Georgia has long regulated who may return a completed absentee
ballot on behalf of another voter. Prior to the issuance of an attorney general

opinion in June 2016, the State Election Board regularly deemed cases where
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voters returned ballots of other voters as violations of Georgia code and
referred them to the Attorney General’s office. Prior to the 2016 Attorney
General Opinion, Georgia law was interpreted so that voters without
disabilities had to return or mail their own ballot and voters with physical
disabilities could have their ballots returned by authorized family members or
people residing in their household. Subsequent to the 2016 Attorney General
Opinion, the Georgia General Assembly amended applicable law in 2019 with
HB 316 to clarify that (as had been the previous interpretation) only certain
individuals could return ballots on behalf of other voters. Compared to the pre-
2016 Attorney General Opinion interpretation of Georgia law, HB 316
expanded the authorized individuals who could return ballots for all electors
(authorized family members plus people who reside in the same house) and for
voters with disabilities specifically (the aforementioned people plus caregivers,
specifically stating that caregivers did not have to reside with the voter with
disabilities).

3. As perhaps best shown by recent convictions in North Carolina,
ballot harvesting creates opportunities for election fraud and the
disenfranchising of voters. To address that risk, Georgia law, prior to SB 202,
provided that only certain individuals could return an absentee ballot for

another voter. Those provisions are contained in O.C.G.A. § 21-2-385(a).
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4. For instance, Georgia law permits non-disabled voters to ask a
family member or member of his/her household to return the ballot by mail or
to an election official. Id. The list of qualifying family/household members who
may return an elector’s ballot is extensive: A ballot can be returned by the
“elector’s mother, father, grandparent, aunt, uncle, brother, sister, spouse, son,
daughter, niece, nephew, grandchild, son-in-law, daughter-in-law, mother-in-
law, father-in-law, brother-in-law, sister-in-law, or an individual residing in
the household of such elector.” Id. With the authorization of the use of drop
boxes in Georgia (by State Election Board emergency regulation in 2020 which
expired following the 2020 election cycle and by SB 202 following that
expiration), such authorized individuals may also return the ballot to an
authorized ballot drop box.

5. Additionally, Georgia law ensures that voters with disabilities
have access to even more options for returning their ballot. For instance,
voters with disabilities may have a family or household member return their
ballot, just like a non-disabled voter. In addition, however, a caregiver can
return a ballot for a voter with disabilities, with the law specifically stating
that the caregiver does not need to reside with the voter. The caregiver can
return the voter’s ballot by mail, delivery to an election official, or, because of

SB 202, to an authorized drop box. With the exception of drop boxes, this
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provision predates SB 202 and organizations like Plaintiffs have not previously
suggested that it caused confusion or somehow impeded voters with disabilities
ability to vote by absentee ballot in Georgia.

6. While Georgia law does not specifically define the term “caregiver”
as used in O.C.G.A. § 21-2-385(a), I am not aware of that term generating
questions or confusion from election officials. I believe that most voters and
election official have consistently given the term its common, broad meaning.
I am unaware of any instance where a complaint has been made regarding
someone who asserted that they were a caregiver for a disabled person not
actually being a caregiver. I am also not aware of anyone ever being charged
with a violation of not being a caregiver to a voter with disabilities when they
have asserted that they are.

7. Georgia’s experience in recent elections led to SB 202’s inclusion of
additional guardrails to ensure that all voters’ ballots are protected when they
are in the process of being returned, while still allowing multiple options for
absentee ballot return for all voters, including voters with disabilities. Claims
of ballot harvesting associated with the use of the drop boxes during the 2020
election were one of the most common complaints that the Secretary of State’s
office dealt with following that election. Those complaints also led to

burdensome and time-consuming open records requests to county election
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officials for surveillance video of those drop boxes. County election officials not
responding to those requests in a timely manner or not having the requested
records led to still more complaints to the Secretary of State’s office. Dealing
with complaints and open records requests (some of which are abusive and
harassing to county election officials) takes time and bandwidth from both
state and county election officials that would be better spent preparing for or
actually administering elections.

8. Prior to SB 202, giving unlawful assistance to a voter was already
a felony pursuant to O.C.G.A. §21-2-568. Following the numerous complaints
of ballot harvesting following the 2020 election, and to better ensure that
voters were not subject to intimidation or the type of meddling seen in recent
elections in North Carolina, the General Assembly chose to increase the
penalties for violation of this provision to make it on par with other prohibited
conduct that affects the security and integrity of Georgia’s elections.

9. For voters with disabilities who choose to vote in person, Georgia’s
Dominion voting machines include significant disability-access components,
allowing blind voters (and other voters with disabilities) to cast a secret ballot

without assistance on the same equipment as other voters.
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Absentee Ballot Drop Boxes

10. The first time that absentee ballot drop boxes were utilized in
Georgia was in the 2020 election cycle, and that authorization was due to an
emergency rule promulgated by the State Election Board. Emergency rules
were allowed in 2020 because of the statewide state of emergency due to the
COVID-19 pandemic. Emergency rules expire by operation of law 120 days
after they are adopted.

11.  After the authorization of absentee ballot drop boxes through State
Election Board emergency rule, the Secretary of State’s office received reports
that some counties were not fully following the security provisions that the
emergency rule required. For instance, some drop boxes in Fulton County did
not have proper video surveillance at the outset. In other instances, the video
surveillance did not produce a clear and useable record for monitoring the drop
box. Secretary of State investigators also found that Dekalb County was not
properly following the required chain of custody procedures.

12. Elsewhere, there were instances of an election worker who was
charged with picking up the absentee ballots from the drop box not properly
securing the drop box upon leaving. With drop boxes outside, this would allow
nefarious actors to remove or destroy ballots placed in the drop box. With inside

drop boxes only open when other election officials are present, as SB 202
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requires, that mistake would be quickly caught and the likelihood of
unauthorized access is greatly reduced.

13. Additionally, following the November 2020 general election and
January 2021 runoff election, the State Election Board and Secretary of State
received numerous complaints regarding claims of ballot harvesting where the
ballots were returned via a drop box. One was based on a video from a
surveillance camera posted to YouTube. See Exhibit 1.

14. In many cases, the video surveillance did not allow further
Iinvestigation because it was either too dark, the picture was not clear, the
location of the camera did not fully capture the event, or the voter could not be
identified.

15. Each complaint had to be investigated by the local county and/or
the State Election Board with possible referral to the Secretary of State or law
enforcement for further action.

16. Similarly, I am aware that many counties received numerous
public records requests for copies of the surveillance video from the various
drop boxes, creating a significant burden on local officials to comply with such
requests.

17. For the cases where further investigation was possible (i.e. where

it was possible to identify a voter), Secretary of State investigators determined
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that the people on video dropping off multiple ballots were authorized to do so.
One, for example, was simply dropping off ballots for his immediate family.
But other cases were unable to be further investigated, leading to persistent
belief from some corners of the population that extensive ballot harvesting
occurred in the 2020 election. Regulating the number of drop boxes, moving
them inside, and only making them available to the public when multiple
election officials are present should reduce both the number of complaints
about drop boxes and the amount of burdensome open records requests sent to
counties. In fact, both of those things proved to be true in the 2022 election
cycle.

18. Balancing a need to combat these issues while also choosing to
ensure that voters have the benefits of drop box availability, the General
Assembly chose to provide, for the first time, a statutory requirement that
every county in Georgia provide a drop box, subject to prudent security controls
of requiring the drop boxes to be located indoors, available only during early
voting hours, and under constant human surveillance when in use. These
additional security measures were designed to address the numerous
complaints received associated with drop box usage, reduce the burdens on
county election officials in responding to burdensome open records requests,

increase safety for county election officials who were charged with picking up
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ballots from drop boxes in response to instances of those workers being followed
and of outdoor drop boxes being stalked by vigilantes, allow for faster reporting
of results, and reduce the potential for fraud.

19. I am also aware of instances in jurisdictions outside of Georgia
where absentee ballot drop boxes placed outside were destroyed or otherwise
tampered with.

20. Specifically, under SB 202, Georgia counties must now have at
least one drop box available. But that drop box must be sufficiently secured to
protect the integrity of the ballot and public confidence in absentee-by-mail
voting. O.C.G.A. § 21-2-382(c).

21.  With the provisions of SB 202 in place for the 2022 elections,
neither the State Election Board nor the Secretary State received anywhere
near the volume of complaints regarding drop boxes or ballot harvesting that
they received following the 2020 election.

22.  Further, county election officials were not faced with burdensome
public records requests regarding the video footage surrounding a drop box as
they were following the 2020 election.

23. In setting these criteria, the General Assembly also deferred to the
expertise of county election officials. Under SB 202, local county officials have

discretion, subject to the parameters in the law, on where inside a building the
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absentee drop box is located, the height of the drop box for accessibility
especially by those who use a wheelchair, and signage to assist voters in easily
and quickly locating the drop box to avoid any confusion of whether the voter
has to stand in line to return a completed absentee ballot to the absentee ballot
drop box.

24. Under O.C.G.A. § 21-2-382(a), local officials may establish other
buildings to collect completed absentee ballots in person subject to the
provisions of Georgia law.

25. Historically, the United States Postal Service also delivers any
absentee ballots that are deposited in the U.S. Mail to election officials, even
without regard to proper postage. I am not aware of any change in that policy
by USPS.

26. For all these reasons, SB 202’s drop box provision strikes an
important balance between providing multiple ballot return options for
Georgia voters who choose to vote by mail and ensuring that the State’s
election system operates efficiently and safely for voters and election officials,
minimizes opportunities for and allegations of fraud, and allows as many

voters as possible to have confidence in the result.

10
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Impact of an injunction

27. Considering these important interests, an injunction would impose
various harms on the State.

28.  With respect to drop boxes, moving them back outside, getting rid
of the human surveillance requirement and the population-based ceiling on
amount, and leaving them open until 7 p.m. on election night would lead to the
same issues that arose during and following the 2020 elections—slower
reporting of results, more potentially dangerous situations for county election
workers, numerous complaints, and burdensome open records requests.

29. Should the entire drop box provision of SB 202 be enjoined, it
would eliminate all drop boxes, thereby depriving Georgia voters of the specific
voting methods that Plaintiffs purport to promote.

30. If the Court were to make Plaintiff’s requested modifications to
Georgia law, it is not clear that those modifications would even be feasible. By
only striking the requirements for absentee ballot drop boxes to be located
indoors and available during early voting hours, local counties would be
required to provide, at great expense, 24-hour personal security for each drop
box during the entire early voting period. Plaintiffs do not even attempt to
address how this would be done. That is likely because it would be infeasible

and prohibitively expensive for counties.

11
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31. Even the Plaintiffs’ suggestion that reimposing the emergency rule
(and eliminating the human surveillance requirement) would still create
hardship for the State and the counties. The counties would have to ensure
they had proper equipment that could monitor the drop boxes, something that,
as noted above, was a significant issue in the 2020 election cycle and for which
there 1s no provision in SB 202. Some counties would need to purchase such
equipment all together, as not all counties offered absentee ballot drop boxes
during the 2020 election cycle. Further, it would subject the counties to more
public records requests for surveillance videos of the drop boxes and impose on
the State the obligation of investigating the various claims of irregularities
associated with absentee drop boxes located outside and available at all hours
as was the case in the 2020 election cycle.

32. Finally, there is no requirement to satisfy the Plaintiffs’ apparent
demand for drive up drop boxes. To do so, the Court would have to create a
system where such locations complied with necessary security requirements
while still being located on county owned property.

33. Such decisions are the prerogative of the Georgia Assembly, or if

authority were to be granted, the State Election Board.

12
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the
foregoing statements are true and accurate to the best of my knowledge,

information, and belief.

6/29/23 K 72('_\4

Date C. Rya@ermany

13



Case 1:21-mi-55555-JPB Document 592-2 Filed 06/29/23 Page 15 of 16

EXHIBIT 1
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From: Manifold, Zachary <IMCEAEX-_O=EXCHANGELABS_OU=EXCHANGE+
20ADMINISTRATIVE+20GROUP+20+28FYDIBOHF23SPDLT+29_CN=RECIPIENTS_CN=
3A8043293138474EA8196F907752EE9B-MANIFOLD +2C+
20Z@namprd17.prod.outlook.com>

Sent: Tuesday, February 1, 2022 12:39 PM
To: Williams, Brittaney
Subject: Drop Box Video

Here is the video so you have it.

Suwanee video

https://m.youtube.com/watch?v=VjeiZrXYHXQ&feature=youtu.be

Zach Manifold | Elections Supervisor / Supervisor de Elecciones

Gwi nnett Gwinnett County Board of Voter Registrations and Elections / Junta de
Inscripcion de Electores y Elecciones del Condado de Gwinnett | Phone /
vibrontly connecled. Teléfone: 678.226.7234

Address / Direccion: 455 Grayson Highway, Suite 200, Lawrenceville, GA
30046 Zachary.Manifold@GwinnettCounty.com | GwinnettCounty.com
Find us on @GwinnettGov and Sign up for email newsletters!
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don't recall any others.
Q kay.
A Not to say that there isn't, but | don't recal

Q Okay. Didthe State Election Board correspond
wth the Secretary of State's Ofice on conpliance with
S.B. 202's requirenent that the Secretary of State
devel op a nethod for -- nethod of secure electronic
transm ssion of absentee ballot applications?

A No, the -- we -- again, we had no budget and no
staff, but the Secretary of State's Ofice was way ahead
of us on that. They were already very proactive.

Q To your know edge, did the SEB recei ve any
conpl ai nts about conpliance wth this requirenent about
secure electronic transm ssion of absentee ball ot
applications?

A None that | recall.

Q Al right. So now noving on to drop boxes.

A Ckay.

Q S.B. 202 reduces the availability of drop boxes
to the | esser of one per every 100,000 active registered
voters in the county or one per early voting site in the
county, correct?

A | don't agree that it reduces it. And let ne

explain that further. Drop boxes were created by the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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THOMAS MATTHEW MASHBURN 30(b)(6) March 07, 2023
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State Election Board in response to the pandem c and the
governor's energency declaration. And so what happened
was, the counties cane to us and they said, we are
closing the building. And right when -- right when COVID
hit, the courthouses were the super spreaders, and we had
probate judges that were dying in -- and just it seened
like it happened just regularly. And so they were
shutting down the courthouse, and they cane to us and
said, create a way where we can have touchl ess people
dropping off ballots where they used to drop them off.

So at the end of the governor's energency
decl aration, there were no drop boxes anynore authori zed
under state law. So S.B. 202 creates drop boxes where
there woul d have been none otherwise. So | don't -- |
don't agree that it reduces. It -- it creates drop
boxes. And then the -- it does have a provision that you
don't have just one per county, but you have it on --
based on popul ation, so the bigger counties get nore drop
boxes.

Q Well, just to clarify, there could have, in
theory, been drop boxes, right, with S.B. 202, you know,
regardl ess of S.B. 202?

A There -- there has been an -- there has been
arguments that the provision about creating additional

registrations mght have allowed it, but the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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THOMAS MATTHEW MASHBURN 30(b)(6) March 07, 2023
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count erargunent was always, well, no, there is no

provision for unattended registration sites.

So in the Board's view, there were no drop
boxes that existed upon the expiration of the governor's
energency order. There were no drop boxes in Georgia.

Q Gkay. S.B. 202 requires drop boxes to only be
I nside elections offices and early voting sites instead
of outside unless the governor declares an energency,
correct?

A Correct. Yeah. | was hearing a lot of
conplaints in the run up to the election that people were
goi ng, you've got these drop boxes out in the mddle of
nowhere and nobody is watching them And I'mlike, well,
first of all, we've got video surveillance on every one
of themthat's required. But the problemwth that is,
the counties were erecting drop boxes that -- that they
knew weren't in conpliance with the law and -- and beyond
their ability to service.

For exanple, we had the case where Fulton
County erected at |east four drop boxes that -- that they
knew erecting themdidn't have video surveillance.

MS. MLORD: | would object to that.

THE REPORTER: Who was that?

M5S. MLORD: That's Sandy MIlord on behal f of
Ful ton County.
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THE WTNESS: kay. But --

MR. SCHAERR  Excuse ne. Counsel, are you
obj ecting to the question?

M5. MLORD: |'mobjecting to testinony of
saying Fulton County did sonething knowingly in violation
of the law. You can't testify to what was done know ngly
W th soneone's state of mnd.

MR. SCHAERR So just to be -- just to be
clear, you are not objecting to the question?

M5. MLORD:. That's correct.

MR. SCHAERR  Ckay.

THE WTNESS: | -- | think the Board nade a
ruling on it and sent it off to the Attorney General's
Ofice for -- for processing. So | think -- | think that
the record stands for itself, but that was -- the
deci sion of the Board was that this was a violation
W t hout questi on.

So we had the problemwhere that this was
com ng out before the election even happened, that people
were saying this, and so you want both the perception and
the reality. You want the reality that it's secure, but
you want the perception that it's secure, and people were
just nore confortable if it was inside the county and
observed. And so you just heard that, that people |ike

that better and so that's where that came from
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Q BY M5. KHAN. Ckay. S.B. 202 limts the hours
in which a drop box is available to the hours of
operation of that office or early voting site, correct?

A Right.

Q And S.B. 202 nandates an election official, |aw
enforcenent officer, or a licensed security guard survei
drop boxes at all times, correct?

A Yeah. The -- the drop boxes have to be
observed, correct.

Q Al right. And before S.B. 202, video
surveillance wi thout a hunman being present was
sufficient, correct?

A  Rght. Some counties erected drop boxes
with -- they used trail caneras that people used to
detect the presence of deer, but we were finding that the
probl emwas the drop boxes' surveillance wasn't always
erected in mnd that you could see the person and what
they were doing. So there were sone that were too dark,
you couldn't really see it, and you couldn't see the
person's face. You couldn't identify them

And so this was to have a situation where you
got sonebody observing it, because we were finding there
were just -- there were just too many holes with -- with
the video surveillance wasn't doing what we wanted it to
do.
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Q If I collectively refer to all of these changes
W th respect to drop boxes and S.B. 202 as the "drop box

limtations," you will know what | mean?

A Ask ne that again.

Q If I refer to all of the changes due to S.B.
202 to drop boxes as "drop box limtations," you wll
know what | mean?

A | don't -- | don't agree with the
characterization, but I will know what you mean.

Q Ckay. Can you describe the process the SEB
took to inplenent the drop box Iimtations?

A | don't -- | don't think we passed any
regul ations on drop boxes on 202 that | recall. You
m ght come up with one and say, and this mght refresh ny
recollection, but |I don't recall any.

Q Did you provide any guidance to county election
officials on the drop box limtations?

A No.

Q Dd you provide -- did you devel op any voter
education materials intended for the public on drop box
limtations?

A  Regretfully, | had no budget on that.

Q Ckay.
A The Board has no budget on that.
M5. KHAN: Ckay. | think that this is a good
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got to admt that there was -- one of the parties was out

there telling people specifically not to vote absentee,

so | don't know how that -- by mail, and so | don't know
how that inpacted it. But the Board's inpression is that
nore people definitely, dramatically nore people used it.

Q@ And your reference to one of the parties,
what's that based on?

A Yeah, | would go to political breakfasts and
the Republican Party office hol der was telling people not
to vote by nail

Q And -- excuse ne, just one second. In --

A It wasn't -- the people doing it were saying
show up on election day. They weren't telling people not
to vote at all, but they were definitely people --
telling people not to vote by mail.

Q Gkay. And in 2020 we were discussing the use
of drop boxes. Wuld you agree that in 2020 the
availability of drop boxes where people could submt
their absentee ballots at any tinme, 24/7, that was a
greater availability of drop boxes than post S.B. 202?

A Yeah, the -- the hours of availability were
definitely longer if they're 24 hours a day versus when
they have closed periods, correct. But it's a-- it's a
trade-off. You're -- you're not just making one decision

in a vacuum There is all kinds of different influences
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that you are trying to consider. But yeah, yeah, limted
hours -- fewer hours is definitely smaller than 24 hours,
| agree.

Q And you had nmentioned pre S.B. 202 the video
surveillance of drop boxes, and the Secretary of State's
Ofice investigated conplaints related to video
surveillance of drop boxes?

A Correct. Definitely.

Q@ GCkay. And did any of these result in -- you
know, were there any issues actually adjudicated, and
were there actually -- were there any problems with drop
boxes actual ly found?

A  Yeah. The -- the Fulton County one cones
i medi ately to mnd. There were a couple of counties;
one, | think it was Telfair County. They didn't have a
secure drop box; they just had a cardboard box, and --
and so it didn't conply with -- | think that was Telfair
County.

Then you had several investigations by
conpl ai nants that said there was somebody doing, for
exanpl e, ballot harvesting, and so the idea behind the
vi deo surveillance was, okay, go ahead and -- and pull it
up. And then when we -- then when the investigators
tried to pull up the video you couldn't see because they

didn't have any lights, for exanple, or it wasn't
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posi tioned where you could see the person.

So we found out about problens that -- that
weren't even conplaints, but they were other people's
conplaints that we came up with the problens.

There were other issues that came up with
regard to their tally sheets weren't -- weren't turned in
at all or ontinme or they couldn't find them so we had
several cases of that. W had |ots of cases involving
paperwork issues.

Q But would you agree that these investigations
into the use of drop boxes did not result in -- in
w despread voter fraud?

A W didn't -- we didn't -- we didn't discover
any, that | amaware of.

Q Ckay.

A The Board did not discover any that we're aware
of .

Q@ Gkay. And have you engaged in any
I nvestigations about drop boxes after the passage of S.B
2020 -- or S.B. 202, excuse ne?

A No, the Board has not.

Q Ckay. Al right. Have -- has the Board
consi dered passing any regul ations regardi ng drop boxes?

A Not that | recall

Q Okay. Has -- to your know edge, has the Board
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A | would think so.

Q Ckay. You also said that something the State
El ection Board nust do is address the reality and the
perception of an election.

A | agree.

Q Is that correct?

A | agree, uh-huh.

Q Is it correct when you say "reality," that's
what actually occurred?

A Yeah. | agree, yeah.

Q Gkay. What do you nean when you say
"perception of an election"?

A Yeah. 1'll give you a good example with regard
to drop boxes. The perception was, you have these things
in the mddl e of nowhere that are unattended. The
reality of it is they are on government property,
surveyed by video recorder. So that's the difference
bet ween the perception and the -- and the reality.

And then you -- and then you have to address
both, and you say, well, what would nake you feel better;
I f they were attended? Yes. Well, what would nake you
feel better; if they are on -- if they're at the county
office? Yes. Ckay. Al right. So that would -- that
woul d al lay your fears? Yes. kay. Let's see what we

can do about that.
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Q OCOkay. So let's stay wth that exanple, and |
do appreciate the concreteness of the exanple. So you
sai d perception of drop boxes, that they're unattended in
the m ddl e of nowhere. Wose perception is that?

A | was at -- for exanple, | was at the Pauling
County -- it was arally for one of the candi dates, and
it was in Paul ding County, and a person canme up to nme and
used those exact words. You' ve got these -- we don't
have anybody that's nonitoring these drop boxes, and they
are out in the mddle of nowhere, and they are unattended
and nobody is watching them And I'm well, that's not
exactly true. They are on -- they're on -- we
specifically made them be on public property, county
property, and they're nonitored by video. Oh, okay. And
so -- you know, and so that was both.

It was -- | can't -- I'mnot sure | can
remenber the candidate, but | was out there touring
Paul ding County's election office, and while | was there,
there was a candi date that was doing -- that was having a
rally or sonmething, and so | just went to watch, and
somebody stopped me at the rally and said that.

Q@ And so you don't recall the name of the person
who said this to you?

A No, | haven't seen her before or since, no.

Q Ddyou wite this down anywhere?
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A No.

Q Dd you provide this as a conplaint to the
State El ection Board?

A No, just because it was -- it was a fairly
common event at that tine.

Q So you just said it was a fairly comon event.
Can you tell me the other people who nade the sane claim
to you?

A You would just be at the political breakfast at
Bart ow County, for exanple, and you'd hear this -- you'd
hear sonething simlar. Friends fromchurch, you'd just
hear it.

Q So how nany tines do you think you heard this

conplaint? Five?

A No.

Q Ten?

A No. Way nore than that.

Q Can you give ne an estimate?

A 20, 30.

Q 20, 30. Okay. D dthe --

A At a-- at a fairly confident m ninum

Q That's totally fair.

A Yeah.

Q And with the caveat that it's a mninum these

20 to 30 fol ks, did anyone have | onger conversations wth
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t hem about why they had this perception?

A No, it just depended on the context, so a |ot
of times you're just |ike, okay. And then sonetines
they -- they just wouldn't give up onit, and no matter
what you told them they -- they wouldn't be noved. And
so then you are |ike, okay, well, thank you for your
comment; | appreciate it, and enjoy the rest of your day.

Q@ You' d agree that Georgia has mllions of
regi stered voters, correct?

A (Oh, yes.

Q Ddthe SEB do any sort of survey of those
voters regarding drop boxes?

A No. No. W had no noney to pay for one.

Q@ And you talked with Ms. Khan a little bit about
several different provisions of S.B. 202, and we'll talk
alittle bit further about them

A ay.

Q But do you know if the SEB conducted any
studies on the effects of S.B. 202 on voters of color?

A No. W had no noney for a study.

Q Do you knowif the Secretary of State's Ofice
conducted any studies on whether S.B. 202 had -- what the
I npact of S.B. 202 was on voters of color?

A | don't have any know edge, so that doesn't say

they did or didn't. | just have no know edge of it.
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of people being -- in making this too difficult for 11:49: 51
people to vote by absentee ballot? 11:49:55
A. Yeah, | don't recall any specific 11:49: 58
conversations. | don't recall any specific 11:50: 00
conversations. | renenber | talked to | ots of people | 11:50:05
about when the stanps becane a big issue of whether 11:50: 09
or not the state should provide free stanps. | 11:50: 13
talked to a | ot of people about that when that cane 11:50: 17
up, but | don't have specific conversations in mnd. 11:50: 20
Q Have you -- well, let nme -- I"'mgoing to 11:50: 27

nove on to another provision, the provisions related 11:50: 28
to drop boxes. 11:50: 31
A Yes. 11:50: 32

Q What's your -- just, again, just can you 11:50: 33
expl ai n your understandi ng of what changes SB 202 11:50: 34
made to Georgia law relating to the use of drop 11:50: 37
boxes? 11:50: 41
A Yes. |'Ill actually back up. The board 11:50: 41
created drop boxes to respond to the pandemc. And 11:50: 46
so we were under a governor -- the governor's 11:50: 49
energency order, and so when the governor's energency | 11:50:52
order expired, drop boxes expired. 11:50: 55
So SB 202 creates, for the first tine, a 11:50: 58

statutory basis for drop boxes, and they have to be 11:51: 02
in the county, and they have to be under observation 11:51: 06
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by the county enpl oyees. And then bigger counties
get nore drop boxes than smaller counties.

Q Prior to SB 202, the governor could have
potentially created other paraneters around the use
of drop boxes as happened during the pandem c,
correct?

A | don't think the governor created any.
He certainly could put in his energency order what
limtations he wanted to, but I don't think there

were any limtations put on it by the governor. He

could --

Q Prior to -- I"'msorry. Go ahead.

A. If he -- if he was creating an energency
order and he wanted to, |'msure he could, but that

was all us at the board.
Q Thank you. | guess prior to SB 202 there
were no restrictions, no statutory restrictions, on

the use of drop boxes. Correct?

A Yeah, drop boxes were not in the statute,
correct.
Q And so there were no restrictions on the

use of drop boxes in any statute, correct?

A Nei t her restrictions nor perm ssions,
correct.
Q And now SB 202 has created -- defined
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limted circunstances in which drop boxes can be used
and the paraneters or rules around how t hey nust be
used, correct?

A Ri ght, yeah. SB 202 says -- SB 202 says
we're going to have drop boxes, and here is howit's
going to work.

Q And | know you covered this a little bit
| ast tinme, but just to clarify, you' re not aware of
any problens relating to election integrity or voter
fraud arising fromthe use of drop boxes in the 2020
el ection; is that right?

A Yeah, | renenber we tal ked about -- |ast
week we tal ked about that | heard of conplaints that
the drop boxes were out in the m ddle of nowhere and
nobody was watching them And you're like, well, no;
they've got to be on county property, and there's
vi deo surveillance.

But then the groups that wanted to watch
t he video surveillance were conplaining that they
couldn't see because they weren't lit well or, you
know, didn't work fromthe right angle or whatever.
We heard that.

Q So ny questionis alittle bit different.
Again, I'mtrying to separate, you know, things that

peopl e rai se as possible issues and actual --
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A Ah. 11:53: 33

Q -- issues where in the real world sonebody | 11:53:34
commtted effectively election fraud, voter fraud, or | 11:53:37
sonething that would interfere with the act ual 11:53: 41
integrity of the election. So, with that 11:53: 43
explanation, let nme ask it again. 11:53: 45
A Yeah. 11:53:45

Q Are you aware of any instances of any real | 11:53:46
world election integrity issues or voter fraud 11:53: 50
related to the use of drop boxes in the 2020 11:53: 53
el ection? 11:53: 56
A Yeah, the -- there were nore conplaints 11:53: 57

t hat have been found that have nerit against the 11:54: 04
counties than | anticipated or would have |iked. 11:54: 08
But, at the sanme tine, we |ooked at the allegations 11:54: 11
of ballot nules, ballot harvesting, and we di sm ssed 11:54: 14
the cases where, for exanple, a voter was accused of 11:54: 21
bal | ot harvesting, and we | ooked at it, and the 11:54: 25
I nvestigators fromthe Secretary of State's office 11:54: 28
| ooked at it and said no, this is all his famly 11:54: 29
menbers, and that's perfectly |egal. 11:54: 34
And so we dism ssed cases |ike that, but 11:54: 35

there were a fair nunber -- | think | renmenber it was | 11:54:39
Telfair County, for exanple, had just a cardboard box | 11:54:41
serving as their drop box, and -- | think it was 11:54: 46
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Telfair County -- and -- but there were a | ot of
technical issues that came up with the county
conpliance, but | didn't find and the board hasn't
found any w despread voter fraud that actually took
pl ace.

Q Are you aware of any instances where a
voter was found to have m sused a drop box by
subm tting ballots they should not have been
subm tting?

A | don't recall -- 1 don't recall any case
where we found that.

Q Are you aware of any cases where sonebody
violated the integrity of a drop box or broke into a
drop box when they shoul dn't have?

A. There was one where a county left the key
In the drop box, and so that was a big issue 'cause
anybody that wanted -- that happened by coul d have
access to it. So that was a problem | remenber
t hat one.

| can't renenber whether there were
all egations -- | can't renenber whether there were
al l egations that only one person was goi ng instead of
two. | can't renenber whether that -- whether that
happened or not. | renenber -- | renmenber the issue

comng up, but I don't renenber any specific case
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about that, and | don't know if anybody found that to
be true.

The one that imedi ately pops to m nd was
t he one where the key was left in.

Q Di d anybody access the drop box who wasn't
supposed to, in the case where the key was |left in?

A | don't -- | don't renenber that. | don't
renmenber that being part of the record.

Q So, as you sit here, you can't recall a
singl e instance where a person was found to have
m sused the drop box by placing ballots they
shoul dn't have or accessing a drop box when they
weren't supposed to. |Is that accurate?

A | think that's right. | can't renenber of
any specific case of sonebody that we've sent on that
was actually harvesting, that was caught harvesting.
| can't renmenber a case like that in 2020. But there
wer e i nstances where people would put stuff in the
drop boxes that wasn't supposed to be there.

| don't renenber any instances where
sonebody, |i ke, damaged, damaged them or danaged
bal l ots, but | do renenber there were |ike, yeah,
we're getting all kinds of people playing pranks,
putting stuff in, but | don't recall any ballots

being -- | don't recall that. Not to say that didn't
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happen, but | don't recall it. 11:57: 52
Q And you nentioned that there were a nunber | 11:57:56

of conpl ai nts about these drop boxes, specifically 11:57:58
related to ball ot harvesting and other things. And | | 11:58:01
believe you testified about that to sone |ength at 11:58: 05
your |ast deposition. Just to clarify though, 11:58: 08
especially as an attorney, you understand that 11:58: 11
all egations are neither true nor false until proven 11:58: 13
one way or the other; is that fair? 11:58: 17
A Vell, all right, let's break it down. 11:58: 19

Agai nst the accused, allegations are neither true nor | 11:58:26
false until they are proven in a court of law, I'm 11:58: 31
famliar with that. The problemis, you' ve got a 11:58:35
different world out there when the allegations are 11:58: 37
out there. 11:58: 39
And so you've got to say: "All right, 11:58: 41

what do we need to do to -- is there sonething we can | 11:58:43
do to shore up the perception that this allegation 11:58: 49
caused? And, by doing that, do we create other 11:58: 52
problens that we'd rather not create?" 11:58: 55
And so you got to -- you kind of got to -- | 11:58:57

you've got to deal with both the fact that the 11:59: 00
all egation's out there, and in sone cases it's -- you | 11:59:05
know, people believe -- you know, sonetines people, a | 11:59:09
signi ficant nunber of people, believe it. And you're | 11:59:11
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| i ke, okay, can we do sonething to deal with this and

reassure the people that doesn't create other

probl ens that outweigh the good you're going to get.
Q So if there were a perception that voting

after 4:00 o' clock caused fraud and this was repeated

on the echo chanber of nedia, would the -- by that

| ogic, would you take steps to maybe start cl osing

polling stations at 4:00 o' clock to address that

perception?

MR. PRINCE: Objection. Calls for
specul ation. You can answer.

THE W TNESS: (kay.

Yeah, the -- you'd look at -- you'd | ook
at the allegation, and you'd say, all right, you
know, | don't see that, but let's tal k about
this one for drop boxes; particularly, the one
about, well, these boxes are out in the mddle
of nowhere.

It's like, well, if you're creating the
system for drop boxes from scratch as a new
system can you address the concept or the worry
that these things are out in the mddle of
nowher e unsupervi sed? Wl I, okay, yeah, you can
do that. And does that, you know, does that

hel p the county have a nunber of drop boxes that
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they have the infrastructure to service? Yeah,

t hat hel ps that.

Soit's kind of a -- it's kind of a

bal anci ng act of trying to get to reasonable

apprehension, even if it's unfounded, is it a

reasonabl e thing that people could be concerned

about, whether it's true or not, and is there
sonmet hing you can do to build faith in the
system so that people want to participate and
think their vote counts. So you want to try and
achi eve that as well.

Q (By M. Jedreski) D d you think it was a
reasonabl e concern that was raised that people would
be ball ot harvesting at drop boxes?

A | personally -- and that's why we have a
personal deposition, but | personally thought that
the drop boxes had advantages that are not avail able
inthe US Mil. But, you know, in a -- you know,

I n a denocracy, people get to disagree with ne, and
not everybody has the sane opinion.

But in ny personal opinion, | thought we
had protections in the drop boxes that were not
available in the mail. For exanple, the video
recording. You don't have video recording that we

have access to with -- at the post office.
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Q (By M. Jedreski) So did you -- ny
guestion was: Did you find it reasonable that there
was a concern about ballot harvesting at drop boxes?

A | thought -- | didn't think the people --
| didn't think the people who were saying "these drop

boxes are in the mddl e of nowhere and nobody is

wat chi ng them were being crazy. | thought, okay,
that's a fair criticismif that's your worry. | can
see that that's a fair worry. | thought that was a

reasonabl e concern.

| didn't think it was based -- | didn't
think it was factually based, but | thought it was
sonet hing to have a reasonabl e apprehensi on about.

Q Why do you think that was a reasonabl e
appr ehensi on?

A. Just because it -- if you don't know why
we put video caneras and if you didn't know at all
that we had daily count sheets set up, you would say,
okay, nobody is watching these things, so, you know,
there's a problem But people are watching it, but
they didn't -- but nobody knew that, apparently.

So ...
But, you know, there's stuff that --
there's stuff we hear that's just, you know, the

machi nes were built in Venezuela to keep dictators in
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power; just stuff that's crazy. But then there's
stuff that just m ght not be a hundred percent right,
but it's a legitimte concern.

Q But is that concern based on any rea
wor |l d problens that have actually occurred? And
specifically here tal king about the drop box
security.

A Vell --

Q | think what we said is, and correct ne if
"' mwong, but that concern isn't actually based on
confirmed instances of any security breaches, right?

A Yeah, | agree with you there, but we don't
have to wait until sonething bad actually happens.

We can take proactive steps as a state to deal with
I ssues that people foresee.

And t hen peopl e di sagree. You know,
peopl e have di sagreenent on that as to what the best
course of action is.

Q So do you think that it was necessary to
add these restrictions to drop boxes to protect
agai nst ball ot harvesting or for ballot security?

A Yeah, | thought it was a reasonable -- |
t hought it was a reasonabl e bal ancing of the various
concerns. | thought it was an acceptabl e bal anci ng.

Q Did anyone -- did you ever have any
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conversations with anyone where they expressed
concerns that limting the ability to use drop boxes
woul d make it so it was harder for people to vote?

A Yeah, | think we heard that in public
comment fairly regularly.

Q What do you think -- do you think those
concerns are reasonabl e?

A Again, |1'd say, well, we're making it nore
convenient. W're instituting this thing so things
are better, but there's not as many as you' d |ike.
Wll, it's still better. You still have this avenue
that you didn't have or you woul dn't have had.

So it's still better, but | understand
your position that you'd |ike to have nore. So |
don't say it's an unreasonabl e position.

Q | want to nove to another provision of SB
202 relating to the timng of runoff elections. Do
you generally recall the changes that SB 202 made
with regard to runoffs?

A Yes. We tal ked about it |ast week where

we synced the federal and the state, and we

shortened -- we shortened the runoff because just
everybody was just exhausted. Everybody -- there
was -- you know, we're in divided tines, but it

seened |i ke that was universally not Iiked.
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ultimately ended up, but | thought it was pretty
cool .

Q And then | want to nove on to talking
about drop boxes.

A Ckay.

Q So prior to SB 202, in the sumer of 2020,
| ate spring and sumrer of 2020, the State Election
Board passed a regulation allowi ng drop boxes for the
2020 el ection cycle, correct?

A Correct.

Q And the State El ection Board cannot pass a
regulation that's contrary to state law, correct?

A | nmean, you're kind of in |aw school
guestion area, and |'msure that's not what you want
out of ne, but the board could pass sonething that
contravenes state law, but it would be stricken down
by a review ng court. But the board passed the drop
boxes pursuant to the governor's energency order, so

we were acting within our authority.

Q Vell --

A |"mnot sure -- I"mnot sure | got your
guestion. |'msorry.

Q No problem The State Elections Board is

aut hori zed to pass regul ati ons under statutory

aut hority, correct?
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A Correct. 15:19: 18

Q And it can only pass regulations within 15:19:19

its purview of that statutory authority, correct? 15:19: 24
A Except for the governor's energency order 15:19: 27
giving us the power to act, | agree with that. 15:19: 30
Q And can you tell ne what additional powers | 15:19:33

did the governor's energency order give you? 15:19: 37
A |'d have to go back and | ook at it, but 15:19: 42

| -- and | don't renenber the specific rule, but I 15:19: 45
just renmenber handling a | ot of people that said the 15:19: 48
board's creation of drop boxes was unconstitutional 15:19: 52
and violated the | aw and we had no, you know, we had 15:19: 55
no power to do that. 15:20: 00
And we were |ike, no, we were acting 15:20: 01

wi thin the governor's energency declaration. | 15:20: 05
remenber all -- | renmenber that allegation being made | 15:20:09
alot. 15:20: 11
Q So the regulation that the SB passed 15:20: 11
regardi ng drop boxes in 2020 was | awful ? 15:20: 21
A Yeah, in ny opinion. 15: 20: 24

M5. JHAVERI: So I'mactually going to 15:20: 32

show you that regulation. So |I'mgoing to mark 15: 20: 34

this Exhibit 201 | amgoing to drop it up 15:20: 37
here, and I will also share ny screen. Just 15: 20: 42

give ne one nonent to do this. 15:20: 46
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(Plaintiffs' [Exhibit 201 was nmarked for
i dentification.)

M5. JHAVERI: | apol ogize. One nonent.

| think you should see it.

MR. PRINCE: Not yet.

M5. JHAVERI: No? Ckay. You know, | can
do this a little nore sinply. Let's do this.

Q (By Ms. Jhaveri) Are you able to see ny
screen?
A. Yeabh. lt's real small. Let's see if we

can make it bigger.

Q | can try and --

A Ch, you're nmaking it bigger. Ckay, | see
it.

Q Yes. |s that any better?

A Let me see if | can nmake this -- oh, |
can't click on yours. It's still very -- | can't
make it out. If you can nmake it a full screen; can
you nmake it like -- that's better.

Yeah, there you go. That's better.

Q kay. Is this the -- and so this is the
State El ection Board regulation. And, just for the
record, it is Bates stanped USA-04339 to 04340.

A It sure | ooks |ike it, uh-huh.

Q Ckay, great. Now, this -- when you were
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talking to M. Jedreski earlier and you noted that
sone fol ks were concerned about drop boxes but many
of their concerns stemed fromthe fact that they
didn't realize that these drop boxes had to be video
nonitored, or that was one of the concerns. Correct?

A | agree.

Q And we're going to |l ook at nunber 5 here.
Do you see nunber 5 on your screen?

A Yes.

Q And does that say: "Video recordings of
the drop box | ocations nust be retained by the county
registrars for 30 days after the final certification
of the election, or until conclusion of any contest
i nvol ving an el ection on the ballot in the county
jurisdiction, whichever is later, and shall be nade
avai |l able to Secretary of State investigators upon
request or to the public, upon request, as soon as
possi ble or at a charge that is not cost prohibitive
to the public, if there is a charge"?

A | agree.

Q And you nentioned anot her thing that
voters were confused about or those who raised
concerns about drop boxes was the procedure for
collecting the drop boxes, correct?

A Yes.
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Q Let ne clean that up; for collecting the 15:23: 48
ballots fromthe drop boxes. 15:23: 52

A. Yeah, when we were -- when we were just 15: 23: 54
| ooking at this regulation and creating it, we 15:23: 56
created a daily log-in so that if a drop box went ten | 15:23:58
votes, ten votes, ten votes, ten votes, a thousand 15:24: 03
votes, ten votes, we could go pull up the video and 15: 24: 06
see what happened that day. 15:24: 10

Q Right. And you also include in that 15:24:11
regul ati on nunber 10 which describes -- and |I' m not 15:24: 14
going to read the whole thing -- the procedure for 15:24: 18
coll ecting the absentee ballots fromthe drop boxes, 15:24: 21
correct? 15:24: 25

A Yeah, the regulation was originally every 15:24: 25
24 hours, and then Bartow County canme to us and said: | 15:24:29
"Hey, we're going broke paying mleage to our people, | 15:24:33
So can we pick it up once every three days instead of | 15:24:37
every 24 hours,"” and so we nmade that change. 15:24: 41

Q And so individuals who woul d have read the | 15:24:44
ener gency regul ati on woul d have known that the drop 15:24: 49
boxes were subject to video nonitoring, correct? 15: 24: 54

A | woul d hope so, yes. 15:24: 59

Q And t hose who have read this regulation 15: 25: 01
woul d know that there was a procedure for renoving 15: 25: 04
t he absentee ballots fromthe drop boxes, correct? 15: 25: 08
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A. | agree, yes. W would hope so, yes. 15:25:12

Q | think that's all -- I'mgoing to take 15:25:17
this off the screen. | think that's all we need 15: 25: 22
her e. 15:25: 26
Now, | want to talk a little bit about 15:25: 31

out - of - preci nct (inaudi ble) ballots. 15:25: 31
A. Ckay. 15:25: 42

THE REPORTER: |'m sorry, nma'am your 15:25: 42

voi ce dropped again. Tal k about 15: 25: 42

M5. JHAVERI: Qut-of-precinct provisional 15: 25: 44

bal | ot s. 15: 25: 44

THE REPORTER: Thank you. 15: 25: 44

M5. JHAVERI : Apol ogi es. 15: 25: 52

Q (By Ms. Jhaveri) So, M. Mashburn, | know | 15:25:53

we tal ked about this last week too. | just want to 15: 25: 56
get the tineline a little bit clearer. You said 15: 25: 59
there was a period in tinme when CGeorgia was not -- 15: 26: 02
did not allow any out-of-precinct provisional 15: 26: 04
bal |l ots, and then that changed at sone point. 15:26: 09
Do you have a better recollection today of | 15:26:11

when t hat changed? 15: 26: 13
A No, | do not. 15: 26: 14

Q Last week when we di scussed this, you 15:26: 17
noted that you thought it was about 2018. |[|s that 15:26: 21
correct? 15:26: 25
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RULFE 183-1-14-0.8-.14 Sccure Absentee Ballot Drop Boxes

(1) County registrars are authorized to establish one or more drop box locations as a means for
absentee by mail electors to deliver their ballots to the county registrars. Placing a voted absentee
ballot into the drop box shall be deemed delivery pursuant to O.C. (G A, § 21-2-385 and 15 subject
to the limitations on who may deliver a ballot on behalf of an elector.

(2} A drop box shall only be lecated on county or municipal government property generally
accessible to the public.

(3) Drop box locations may open beginning 49 days Election Day prior to any presidential
preference primary, general primary other than a municipal general primary, general election other
than a municipal general election, or special primary or special election in which there is a
candidate for federal office on the ballot and the drop boxes for the aforementioned elections shall
close at 7:00 p.m. For a statewide or federal special election or a statewide or federal runoff
clection, drop box locations may begin opening on the first day of advance voting. On Elcction
Day, cvery drop box shall be closcd and ballots coliccted at 7:00 p.m. Prior to opening a drop box
for a new election, the registrar shall ensure that the drop box is empty. Any person acting on
behalt of the registrar who opens a drop box prior to an election must have sworn an oath in the
same form as the oath for poll officers set forth in O.C.G.A. § 21-2-95 prior to opening the drop
box and shall sign a form indicating that the drop box was empty and secure at the time of opening.
Counties shall provide notice of the location of each drop box by posting such information on the
home page of the county clection website no later than the day the drop boxes are placed in a
location.

(4} Drop box locations must have adequate lighting and use a video recording device to menitor
each drop box location. The video recording device must either continuously record the drop box

location or use motion detection that records one frame, or more, per minute until detection of
motion triggers continuous recording.
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(5} Video recordings of the drop box locations must be retained by the county registrars for 30
days after the final certification of the election, or until conclusion of any contest involving an
election on the ballot in the county jurisdiction, whichever is later, and shall be made available to
Secretary of State investigators upon request or to the public, upon request, as soon as possible or
at a charge that is not cost prohibitive to the public, if there is a charge.

(6} A drop box shall be constructed of durable material able to withstand vandalism and inclement
weather. The opening slot of a drop box shall not allow ballots to be tampered with or removed
and shall be designed to minimize the ability for liquid to be poured into the drop box or rain water
to seep in.

(7} A drop box shall be securely fastened to the ground or an immovable fixture.

(%) If the drop box utilizes a drop-siot into a building, the ballots must drop into a locked container,
and both thc drop-slot and the container must be monitored by video recording devices.

(9} A drop box shall be clearly labeled “OFFICIAL ABSENTEE BALLGOT DRGP BOX”. Each
drop box location shall clearly display signage developed by the Secretary of State regarding
Georpia law related to absentee ballot harvesting and destroying, defacing, or delaying delivery of
ballots.

(10} Prior to the second Monday before Election Day, the county registrars must arrange for
collection of the ballots from cach drop bex at least once every 72 hours. Beginning on the second
Monday before Elcction Day and up untit 7:00 p.m. on Elcetion Day, the county registrars must
arrange for collection of the ballots from each drop box location at least once every 24 hours. On
Election Day, every drop box shall be closed and ballots collected at 7:00 p.m. Collection of ballots
from a drop box must be made by a team of at least two people. Any person collecting ballots from
a drop box must have sworn an oath in the same form as the oath for poll officers set forth in
O0.C.G.A. § 21-2-95. The collection team shall complete and sign a ballot transfer form upon
rernoving the ballots from the drop box, which shall include the date, time, location and number
of ballots. Aftcr cmptying the drop box on 7:00 p.m. on Election Day. the collection tcam shall
closc the drop box and indicate on the ballot transfer form that the drop box was empticd and
closed. The ballots from the drop box shall be immediately transported to the county registrar and
processed and stored in the same manner as absentee ballois returned by mail are processed and
stored. The county registrar or a designee thereof shall sign the ballot transfer form upon receipt
of the ballots from the collection team.

Authority: 0.C.G.A. §§ 21-2-31, 21-2-386
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C. RYAN GERMANY
IN RE: GEORGIA SENATE BILL 202

March 07, 2023

1

IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF GEORG A

I N RE:
GEORA A SENATE BI LL 202
Plaintiff,

Cvil Action No.
1: 21: M - 55555-JPB

VS.

Def endant s.

N N N N N N N N N N N

VI DEOTAPE DEPGSI TI ON OF

C. RYAN GERMANY

Tuesday, March 7, 2023, 9:01 a.m (EST)
HELD AT:

Tayl or English Duma LLP

1600 Parkwood Circle, Suite 200

Atl anta, Georgia 30339
WANDA L. ROBI NSON, CRR, CCR, No. B-1973

Certified Shorthand Reporter/Notary Public

800.211.DEPO (3376)
EsquireSolutions.com
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C. RYAN GERMANY March 07, 2023
IN RE: GEORGIA SENATE BILL 202 209

Q Going to the statenent you proposed, do
you know i f that statenent ever issued?

A | don't know.

Q What did you nean when you said "Because
federal |law drastically and unnecessarily restricts
states from keepi ng voter rolls up to date"?

A " mtal ki ng about the restrictions in the
NVRA about what we have to do froma I|ist
mai nt enance process when soneone has noved.

Q Do you recall any subsequent neetings with

A And, I'msorry. | say "we." | nean the
Secretary of State's Ofice, and | should probably
I ncl ude county election officials as well.

Q Do you recall any subsequent neetings wth
True the Vote after this neeting you had in the
w ndow peri od between the election and runoff?

A | do recall a neeting where they brought
forward all of their allegations about ball ot
har vest i ng.

Q That was after this?

A That was after this, | think.

Q Roughl y when was t hat?

A Vll, wait. That was after that first

neeting | tal ked about. | don't knowif it was

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o ~ W N P

N D N D NDMNDN P PP PP, R
aa A W N P O © 0 N OO0 O A W N +—» O

Case 1:21-mi-55555-JPB Document 592-6 Filed 06/29/23 Page 4 of 5

C. RYAN GERMANY March 07, 2023
IN RE: GEORGIA SENATE BILL 202 210
after -- when these emails occurred.

Q It was after the Novenber 2020 el ection?

A Yes. That woul d have been even after the
January runoff, | believe.

Q What do you --

A So that second neeti ng.

Q What do you renenber themtelling you
about their allegations of ballot harvesting?

A | renmenber that they had been doing a
bunch of open records requests to get video, drop
box surveillance videos from counti es.

| renmenber them al so saying that they had
done what they called -- | think |ike GEO tracking,
basi cally using cell phone data to track different
peopl e who had -- and what they said was this showed
peopl e who had 10 or nore sort of interactions or at
| east were around the sanme drop box 10 or nore
times, and then also went to these kind of |iberal
third-party groups six or nore tines.

They had done sonet hing and t hey thought
that indicated that these were, you know, people
doi ng ball ot harvesting operations.

They al so showed sone video that they had,
and | renenber ny inpression was those videos don't

show anything, really. So --

@ ESQUIRE 800.211.DEPO (3376)
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C. RYAN GERMANY March 07, 2023
IN RE: GEORGIA SENATE BILL 202 211
Q Ckay.
A That was -- that's what | recall fromthat
meet i ng.
Q | want to switch topics.

The DQJ asked you about the absentee
bal | ot application, new ID requirenents, so | don't
want to go over ground they already covered.

| do want to tal k about inplenentation of
t hose, of those new requirenents.

Did the Secretary of State do anything
with respect to inplenentation of the new absentee
bal | ot application and ID requirenent?

A Yes.

Q What was that?

A One of the first things | know we did was
we had to design a new absentee ball ot application.
So we did that, and that was an iterative process
where we had a bunch of different -- we worked with
a conpany called the Center For G vic Design, that
ki nd of hel ps governnents create what are neant to
be |ike usable, clear forns.

So we worked on that. And we did the sane
thing with the absentee ball ot oath envel ope. So we
wanted to -- we had to recreate that, in a couple

different ways. One, just based on the | anguage.
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Suzanne Zan Thornton , 30b6 Georgia ADAPT February 20, 2023

Georgia Senate Bill 202, In Re

Page 1

I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF GEORGI A
ATLANTA DI VI SI ON

| N RE GEORGI A SENATE BI LL Master Case No:
202 1: 21-M - 55555-JPB

RULE 30(b)(6) VIDEO DEPOSI TI ON OF GEORGI A ADAPT
By Wtness Suzanne "Zan" Thornton
Taken by Renmpte Conference and I n-Person
February 20, 2023
10: 43 a. m
Tayl or English Duma LLP
1600 Par kwood Circle
Suite 200
At |l anta, Georgi a
Val erie N. Almand, RPR, CRR, CRC
David Ram rez, Legal Video Speciali st
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Suzanne Zan Thornton , 30b6 Georgia ADAPT February 20, 2023

Georgia Senate Bill 202, In Re

Page 30

hour and a half, and one of our people that rode
with us was diabetic, and once you're in -- ny
understanding, |I'mnot a | awyer, we can't give her
food and water now that she's in line waiting to
get i nside.

Q G ven her disability, was she able to
nmove to the front of the line?

A. No, and we're not allowed to go to the
front of the line. W were in the disability
line. They had -- if you're in a wheelchair
they'Il let you sit in the front, and it took
about an hour and a half to get to vote.

Q Do you remenber which polling |Iocation
this was?

A. Yeah, Menorial Drive.

Q. So it was an hour and a half in the
special disability line?

A. In the disability |ine.

Q The person with the diabetes that you
t ook, were they actually then able to vote that
day?

A. Yes.

Q  Any other changes to ADAPT's activities
post S.B. 202 as it relates to its election

activities?

Veritext Lega Solutions

800.808.4958 770.343.9696
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A. We nmentioned it before about Jessica.

But in -- fromm wi tnessing from being at the
Memorial Drive, the line went out the door, and it
was supposed to be the disability line or special
needs or whatever they call it, over 75, and | saw
peopl e wal k away because they didn't want to wait
that long. | saw at |east four people wal k away.

But also the |ine went out the door, and
so people that wanted to drop off their absentee
bal |l ot waited in Iine and didn't know to go inside
and drop it off, because the line kind of bl ocked
t he door, and the ballot box for absentee ballots
is right here and you have to cut through all the
people who are waiting in line, and then us in a
wheel chair is up front, and there was not much
roomthat you to get to the ballot box in Menori al
Drive.

Q Did you speak with any of the election
officials about this |lack of access to the drop
box?

Yes.
And who was that? Do you recall?

| don't recall their name.

o » O »

Do you know what, if anything, they did

about that concern?

800.808.4958

Veritext Lega Solutions
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Suzanne Zan Thornton , 30b6 Georgia ADAPT February 20, 2023

Georgia Senate Bill 202, In Re

Page 108

Q  Yes. I"mtrying to elimnate the
pandem c year, and we're tal king before S.B. 202.

A. We | earned about the | ocations when we
dropped the people off, or got the call for them
| do not know | ocations right off the top, no.

Q Currently under S.B. 202 there's a drop
box in each early voting |ocation plus the
supervising election office; is that right?

A. | don't know.

Q Are you aware of any drop boxes outside
of early voting |l ocations?

A. No.

Q. Have you had any menbers being unable to
return an absentee ball ot because they didn't have
access to a drop box?

A Yes.

Q. How many fol ks have told you they did not
return their absentee ball ot because they could
not get to a drop box?

A. More than five.

Q. \Vhat reasons did they have for being
unable to return the ballot?

A. The boxes weren't available in the
pri mary because they didn't get there, and we

couldn't reach the boxes. For exanmple, Menori al

Veritext Lega Solutions

800.808.4958 770.343.9696
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Drive, they didn't know that they didn't have to
wait in |ine.

Q. Now, the height of the drop box is such
that a voter is unable to reach it to insert it,
can they hand it to a poll worker?

A. From what | saw, no. The polls were
under -- there was not enough poll workers to do
such.

Q. Did you see a poll worker refuse to
accept an absentee ballot froma voter?

A. No.

Q Did you have any menber tell you that
it's because of a lack of a drop box they were
unable to actually mail their ballot back?

A. Yes.

Q How often -- why were they unable to mail
their ballot?

A. Time constraints.

Q Do you know why they had tine
constraints?

A. Post office couldn't get their ballot in
gui ck enough.

Q. Do you know why there was a delay in the
attenpt to return the ballot?

A. Post office, they couldn't get to the

Veritext Lega Solutions

800.808.4958 770.343.9696
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North Carolina
Republican operative
charged in election
fraud scheme

By Gabriella

3 MIN READ L
Borter f

(Reuters) - The North Carolina
Republican political operative at the
center of an absentee ballot fraud
scheme that led the state to order a
rerun of a congressional election was
arrested and charged with
obstruction of justice on Wednesday,

officials said.

FILE PHOTO: Mark Harris waits to be introduced during a volunteer
meeting and rally at the Ardmore Auditorium in Winston-Salem, North
Carolina, April 8, 2014. REUTERS/Chris Keane/File Photo




Case 1:21-mi-55555-JPB Document 592-8 Filed 06/29/23
The operative, Leslie McCrae
Dowless, was charged with three
felony counts of obstruction of
justice, two counts of conspiring to
commit obstruction of justice and
two counts of possession of absentee
ballots, according to court

documents.

Allegations that operatives working
for Dowless illegally collected, and
sometimes filled in, absentee ballots
on behalf of Republican Mark Harris’
campaign emerged shortly after the
Nov. 6 election. They caused the state
to hold off certifying Harris’ apparent
narrow victory over Democrat Dan
McCready.

The state Board of Elections, during
TRENDING STORIES
four days of hearings last week, heard

evidence of what election officials

called a well-funded and well-
organized campaign to tip the
election for the state’s 9th District in
the U.S. House of Representatives,
which stretches southeast from
Charlotte.

The hearings ended with the board
ordering a new election, with an
official calling the first one an

“absolute mess.”

The months-long scandal became an

embarrassment to President Donald

Page 3 of 5
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Trump’s Republican Party, which has
accused Democrats without proof of
encouraging voter fraud in races such

as the 2016 presidential election.

Dowless, 63, has previously denied
wrongdoing. His attorney, Cynthia
Singletary, was not available to

comment on Wednesday.

If convicted, he faces a maximum
sentence of approximately two years,
Wake County District Attorney Lorrin

Freeman said.

Four other people who worked for
Dowless were each charged with one
count of conspiracy to obstruct
justice and one count of possessing

absentee ballots.

“These indictments should serve as a
stern warning to anyone trying to
defraud elections in North Carolina,”
Kim Strach, executive director of the
state election board, said in a
statement on Wednesday. State
officials will meet on Monday to set

the date for a new election, she
added.

Harris, who had appeared to win by
905 votes out of 282,717 ballots cast,
said he would not make a second run
for the seat. McCready does plan to

run again.

Page 4 of 5
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Harris and his campaign officials have
said they did not pay Dowless to do
anything illegal. But Harris’ son, a
U.S. attorney, testified that he had
warned his father of potential illegal
activity by Dowless, causing elections
officials to question whether Harris
turned a blind eye to Dowless’

scheme.

Following his son’s testimony, Harris
himself said a new election was

needed.
Reporting by Gabriella Borter in New York;
editing by Scott Malone, Bill Berkrot and

Jonathan Qatis

Qur Standards: The Thomson Reuters Trust

Apps Newsletters Advertise with Us
Advertising Guidelines Cookies Terms of Use Privacy f 4
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Election workers are already being threatened. They're
worried about 2024

June 20,2023 - 4:39 PMET
Heard on All Things Considered

Q Chris Arnold

11-Minute Listen PLAYLIST DPownload

Transcript

Election workers across 22 different states told NPR they've received threats or felt

unsafe doing their jobs, and many are worried for what the 2024 presidential election

will bring.

JUANA SUMMERS, HOST:

Donald Trump keeps lying, saying he won the 2020 election. And that has local
election officials fearing for their safety. NPR's Chris Arnold has been digging into this
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and finds election workers all over the country are already facing threats as they brace

for 2024.

CHRIS ARNOLD, BYLINE: This past midterm election, things were getting pretty

intense at the local elections office in Coos County, Ore.

DEDE MURPHY: We would have people in this hallway trying to take pictures of

everything we're doing with their phones, you know?

ARNOLD: Dede Murphy, the county clerk at the time, says local people apparently

juiced up on misinformation were camped out inside the building day after day.
MURPHY: And some of them were very mean.

ARNOLD: Even though a couple of years before, Trump won in this county with 59%
of the vote, Murphy and the other election workers say people would still yell in their

faces about voter fraud. Some of it was just kind of weird and ridiculous.

MURPHY: I had one woman - she said, you're a wicked woman. You're doing awful

things in there with the ballots.

ARNOLD: Over about a month, a security guard stopped people from bringing a total
of 20 guns and 60 knives or other weapons inside. And beyond that, some of the

altercations were really frightening.
(SOUNDBITE OF ARCHIVED RECORDING)
UNIDENTIFIED PERSON #1: 911. What's your emergency?

UNIDENTIFIED PERSON #2: Hi. Yes, I work with the county clerk's office. I am
currently trying to pick up ballots. I have had somebody following me since I left...

ARNOLD: During the general election last year, a county worker called 911 four times
in a single day as he was driving around collecting ballots from drop box. He says a
woman in a big Jeep Gladiator truck was following him, videotaping him at each drop
box. He says she was armed with a handgun on her belt. He doesn't want to use his

name but remembers at one drop box...
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UNIDENTIFIED PERSON #2: I see the Jeep Gladiator turn around the corner and
drive very quickly down the road and then slam on the brakes and skid to a stop just
past me. And then she leaned out of the car and looked at me and yelled, you

[expletive] traitor.

ARNOLD: After that, he says, the woman tailgated him right on his bumper, driving

erratically, sometimes swerving around next to him.

UNIDENTIFIED PERSON #2: I was terrified. The swerving around my car - I was
worried that I might not make it off that road.

ARNOLD: More than two years after January 6, Donald Trump's lie that he won the
election is alive and well in a large chunk of the Republican Party. Conspiracy theorists
tour the country, speaking at events claiming that elections are rigged. And the
misinformation about voter fraud is endangering the people whose job it is to conduct
elections. NPR obtained contact information for thousands of local election workers
and attempted to reach them. Workers and officials across 22 different states told NPR

that they've received threats or felt unsafe doing their jobs.
NANCY BOREN: I actually bring a weapon with me every day to work.

ARNOLD: That's Nancy Boren, the director of elections in Columbus, Ga. We spoke to

other election workers in Georgia and Virginia who didn't want to use their names.

UNIDENTIFIED PERSON #3: We have a lot of just general [expletive] views. You're
trying to rig the election. You ought to be ashamed of yourself.

UNIDENTIFIED PERSON #4: They said that they were coming from my family, and

somebody would have to pay for this.

ARNOLD: In this past midterm election, an official in Arizona tells NPR someone
threatened to murder him and his children. The FBI arrested the person. Here's
another official in a Southern state who didn't want to use her name for fear of being

further targeted.
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UNIDENTIFIED PERSON #5: The threat was specifically that the following week that
I would not be alive. My home address was made public online. And then my dog was

poisoned.

ARNOLD: The dog barely survived. Of course, there is absolutely no evidence of
widespread voter fraud. Lawsuits alleging fraud have been thrown out of court by
judges all over the country. These election officials are just trying to do their jobs.
They're Republicans, Democrats, independents. They're all dealing with this. And it's
everyone from top state officials to lower-level county workers who handle ballots or
even senior citizen volunteers. David Becker heads up the nonprofit Center for

Election Innovation and Research.

DAVID BECKER: Election officials have been under siege. They've been threatened,

abused and harassed for nearly three years now, and it's getting worse.

ARNOLD: A recent survey from the nonprofit Brennan Center found that nearly 1in 3
election workers say that they've had to deal with harassment, abuse or threats. And

almost half worry about the safety of their colleagues in future elections.

UNIDENTIFIED PERSON #5: I am very nervous about next year, about the

presidential year.
UNIDENTIFIED PERSON #1: I'm nervous about what that's going to look like, too.

ARNOLD: Back in Coos County, Ore., the worker who says he was chased in his car
and his wife both work in the local elections office. So they've both been dealing with
all this, also while having their first baby. She was 9 months pregnant this past

election.

UNIDENTIFIED PERSON #6: During that time, I was scared. And I didn't get to feel

safe at home, either.

ARNOLD: She also doesn't want to use her name. She says the couple was followed
home from work. They say election denier people knocked on the neighbor's doors,
asking questions about them. Like other election workers that NPR talked to, the

couple's now set up a motion-sensitive floodlight and a security camera.
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UNIDENTIFIED PERSON #1: Our garbage cans were gone through. There was

garbage taken out and mail strewn across our yard.

ARNOLD: Oh, you mean like in a cop show or something where they, like, go through
the garbage?

UNIDENTIFIED PERSON #1: Yeah, yeah, just like that.

ARNOLD: Again, it was this mix of ridiculousness along with things that were more
serious. Violent-sounding social media posts were scary. And the couple doesn't think

the community here realizes what they've been going through at the elections office.

UNIDENTIFIED PERSON #6: It felt like we were under attack - constant phone calls
and people coming in and yelling at us. And we were reaching out to the sheriff's
office. So they were walking us to and from the building. And any time we stepped out
of the door, people were filming us. And at one point, as the sheriff was leading us
outside, people were recording and laughing. Like, that's so funny that we're so scared

that we had to have the sheriff walk us out. That was just really crazy.
JOHN SWEET: Absolutely inexcusable that that would happen.

ARNOLD: John Sweet is a Coos County commissioner. He's 83 years old, and he's a
Republican who does not believe in the voter fraud conspiracy theories. He says it was

hard to watch and hear about local people doing all this to county election workers.

SWEET: You know, it's a form of really a bit of mob activity, in a way. You know, the
mob takes on a personality of its own that's probably different than the prevalent
personality of individual members of the mob. I don't think it was unique to our

county. It was a national thing.

ARNOLD: Everybody remembers the spectacle of the mob at the Capitol on January 6.
But, of course, those people came from somewhere, and they went back home, where
some of them outside of the national spotlight are carrying on the fight. And that's
what's been happening here in Coos County. Rod Taylor runs a local surveying supply

business. He was arrested for a curfew violation after the riot on January 6 in D.C.
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ROD TAYLOR: I heeded an admonition from Gen. Michael Flynn to go home and
make a difference there. And so we started a citizens group here in Coos County called

Citizens Restoring Liberty. And we continue to meet weekly.

ARNOLD: The group is worried about supposed voter fraud and also government
regulation of guns, masks and public schools. Its members have run as candidates for
local government and school boards. Taylor himself ran for county commissioner.
Here he is speaking ahead of last year's election on a local conservative talk radio

show.

(SOUNDBITE OF ARCHIVED RECORDING)

TAYLOR: You know what? I'm proud to have been there on January 6.
UNIDENTIFIED PERSON #7: Right. Right.

TAYLOR: Yeah. It was a peaceable gathering on the 6. And, you know, people were
happy, man.

ARNOLD: January 6 was quite violent. On the talk show, Taylor said he went into the
building very briefly, though he says he did not participate in the violence. County
officials say it was members of that Citizen's Restoring Liberty group who were
camped in the hallways of the elections office. But despite their concerns about voter
fraud, when the votes were counted, Rod Taylor narrowly won - a result he does not

dispute. And he is now a Coos County commissioner.

TAYLOR: There's no window in here. Unfortunately, I wish I had a little bit of outside
light, but...

ARNOLD: Taylor is showing me around his new county office. He's wearing a gun on
his belt. He's got a scripture reading of the day on his desk, an American flag, a Trump
won sign. We wanted to ask Taylor, does he think it's OK that local election workers

here in his own county feel threatened just doing their jobs?

Did you realize that there are election workers here in the county who fear for their

safety because of this?
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TAYLOR: Yeah, of course I'm aware of that.

ARNOLD: But Taylor says he never threatened election workers himself, and he's not

responsible for it.

TAYLOR: The fact of the matter is, when you've got a large group of people, it's
sometimes like herding cats. And you cannot control what individuals do. So
unfortunately, we did have some people who, I think, engaged election staff in

unproductive ways that I would not have advocated for and I still don't condone.

JULIE BRECKE: My biggest worry is that people aren't going to want to do the job

anymore.

ARNOLD: Over at the elections office, Julie Brecke is the new county clerk. She's
trying to figure out how to avoid a repeat of last year in the upcoming presidential

race. Already, one election worker has resigned.

BRECKE: It's an important job, and the people that work in this office take it very
seriously. And they like their job. And if they're harassed constantly and made to look
like villains, then eventually that weighs on people. I don't want to lose good people

over harassment based on misinformation.

ARNOLD: For their part, law enforcement officials say it can be difficult to intervene.
(SOUNDBITE OF ARCHIVED RECORDING)

UNIDENTIFIED PERSON #1: 911. What's your emergency?

UNIDENTIFIED PERSON #8: This is Coos County with a transfer. This is the...

ARNOLD: The election worker who says he was chased while collecting ballots says he
was told by police that since no officers saw this person driving erratically, there was

nothing they could do.
(SOUNDBITE OF ARCHIVED RECORDING)

UNIDENTIFIED PERSON #1: OK.
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UNIDENTIFIED PERSON #2: They have tried to run me off the road.

UNIDENTIFIED PERSON #1: Yeah.
UNIDENTIFIED PERSON #2: I'm a little scared.
UNIDENTIFIED PERSON #1: OK.

ARNOLD: The county sheriff, Gabe Fabrizio, says there were also complaints from
voters who felt harassed or threatened at drop boxes. But he says nothing rose to the

level that law enforcement decided that they could do much about.

GABE FABRIZIO: We want to make sure that everybody's First Amendment rights,
their freedom of speech, is protected. So threats we take definitely seriously, and we'll
go investigate them. And - but at the same time, you got to balance that off of people

can say whatever they want.

ARNOLD: Around the country, people are trying to find solutions. Some states are
passing laws to try to help. Right now Donald Trump, the election denialist in chief, is
the GOP frontrunner in the next presidential election, but that's more than a year
away. So state, federal and local governments do have time to try to come up with ways
to lower the temperature and keep election workers safe if they don't wait till the last
minute. Chris Arnold, NPR News.

(SOUNDBITE OF THIRD COAST PERCUSSION'S "AGUAS DA AMAZONIA: NO. 1,
MADEIRA RIVER")
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