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and in the news generally. So | think a lot of
been on the Zone, but our case has always been a
entire City of Phoenix and we believe that these
still ongoing throughout the City.
As far as the Zone, obviously, we've asked for a
Rule 16 conference; but we're in contact with ou
still go down to the Zone. The Human Service Ca
has changed its name, is still in the Zone. It'
and understanding that the City is still telling
to the Zone or taking people to the Zone.
So | don't think that -- in terms of the Zone, |
don't think that necessarily changes the equatio
Court in terms of this Motion to Dismiss on stan
standing is still appropriate, and even thinking
Zone, well, sure, if the Zone was the only place
Your Honor, where plaintiffs' rights could be vi
think then standing might have to be reevaluated
not true. That's never been true. Plaintiffs h
claimed that anywhere in the City of Phoenix the
their rights violated.
THE COURT: What do | do about policies that hav
been promulgated since you filed this lawsuit th
know are permanent policies by the City of Phoen

MR. RUNDALL: Sure. Ithink we can go back to a

city or any entity that's challenged on an injun
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Honor. The case law is fairly clear that someti
entities want to change the policies and tell th
'We're not doing that anymore. We're not engagi
behavior anymore."

First off, Your Honor, we don't think that's tru
That's why we haven't voluntarily dismissed our
That's why we want to conduct discovery and we w
the opportunity to conduct discovery; but, two,
were true, even if the policies changed, it's st
appropriate for this Court to make determination
behavior that occurred so that it can ensure tha

happen in the future.

plaintiffs' complaint, obviously, we've alleged
against the City that are largely unaddressed by
intervenors and that includes our Fourth Amendme
Lavan claim.
They talked a little bit about it at the hearing
but, again, at this point in terms of the Motion
it feels like they're trying to insert their int
fact or interpretations of fact in their favor i
looking at the complaint and in our complaint |
Honor, | don't think anything has changed.

Sure, the City has cleared out the Zone; but

plaintiffs still contend that the City engages i

Your Honor, | would also note that in terms of

Page 5 of 27

mes those
e Court,

ng in that

complaint.
ant to have
even if that
ill

s about the

t that doesn't

other claims
the

nt claim, the

to Dismiss,
erpretation of
nstead of

-- again, Your

n a process of

UNITED STATES DISTRICT COURT

16




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

taking people's property in violation of the Fou
and that risk still applies to the members of Fu
Empowerment. It still applies to Ronnie.
THE COURT: I mean, | agree with you except for
pne concern is the City did set forth a policy.
policy that was set forth in terms of the cleano
zone, but | had the impression that the policy a
citywide in terms of the seizure of property of
unhoused.
It does seem to me that if the City is promulgat
and trained on the policy, it does weigh in to w
there is a likelihood of violation sufficiently
the complaint as it stands now. Do you want to
MR. RUNDALL: | do, Your Honor. You can tell th
do. I think that's a great point, Your Honor, a
we want discovery to proceed. It's very possibl
City's gonna provide the information demonstrati
they've significantly changed their policies and
that now there's not a substantial likelihood of
plaintiffs alleged, but we're not there and we d
that that's the case.
That's why we filed for the Rule 16 conference,
Honor. We want to engage in discovery so that w

those claims and see what's going on. The City

today or saying to the news media, "Hey, we've ¢

UNITED STATES DISTRICT COURT

Case 2:22-cv-02041-GMS Document 160-1 Filed 07/18/24 Page 6 of 27

17

rth Amendment,

nd for

my
It was a
ut of the
Iso was

those who were

ed
hether or not
established in
address that?

at |
nd that's why
e that the
ng that
practices and
risk that

on't agree

Your
e can explore
coming up here

hanged our




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:22-cv-02041-GMS Document 160-1 Filed 07/18/24 Page 7 of 27

18

policies and now the plaintiffs are no longer at risk of these
lypes of violations," that just doesn't cut it a t this stage.
We should be able to do discovery to see what's going on.
And to be fair, Your Honor, | could pull out
declarations from people we've collected who are currently
unhoused and they will tell you that's not true, that their
property is still being destroyed. It's not bei ng stored, as
this Court ordered pursuant to the injunction, a nd that
they're being cited for sleeping or camping outs ide.

Your Honor, the last issue that | want to addres Sis
| think that we have to look at the intervenors' initial
concerns when they asked to join permissively in this case,
and it was about their State Court case and publ ic nuisance
case; and as they, you know, say in their reply, that case has
been resolved.

So | don't think that there's anything preventin g us
from now moving this case forward. The injuncti on you issued
and modified in October, no party has moved to s tay that
injunction. Even when Grants Pass was taken up on cert by the
Supreme Court, the City did not move to stay you r injunction.

If  Grants Pass is decided by the Supreme Court and
significantly changes the standing requirements for the
plaintiffs, | will admit, Your Honor, we might h ave to come
back and then look at standing at that time.

THE COURT: What if Grants Pass undercuts the

UNITED STATES DISTRICT COURT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 2:22-cv-02041-GMS Document 160-1 Filed 07/18/24 Page 8 of 27

current view in the Ninth Circuit of the meaning of the Eighth
Amendment?

MR. RUNDALL: Say that one more time, Your Honor

THE COURT: What if it undercuts the meaning of the
Eighth Amendment as currently interpreted by the Ninth
Circuit?

MR. RUNDALL: Well, Your Honor, I'm smiling and

you're smiling because | think we both know that if the
Supreme Court makes the determination that funda mentally
changes standing under the Eighth Amendment for these types of
claims, well, plaintiffs’ Eighth Amendment claim may
significantly change, if not be subject to dismi ssal.

THE COURT: Like might evaporate.

MR. RUNDALL: It might evaporate, Your Honor, bu t
does that change the Fourth Amendment claims und er Lavan?
Does that change the create a danger claim?

THE COURT: If you have affidavits from either

members of Fund for Empowerment or from the plai ntiffs
themselves who indicate that their property has recently been
destroyed or taken without notice, why don't you file them.

MR. RUNDALL: Your Honor, thank you for that

question. When we were here last time, you said , "Plaintiffs,
you're allowed to come back to us, but | want yo u to make sure
that you have all of your evidence lined up,” an d we want to
do that; but we think that there's critical info rmation that

UNITED STATES DISTRICT COURT
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REPORTER'S CERTIFICATION

I, TERI VERES, do hereby certify that | am duly
appointed and qualified to act as Official Court Reporter for
the United States District Court for the Distric t of Arizona.

| FURTHER CERTIFY that the foregoing pages

constitute a full, true, and accurate transcript of all of

that portion of the proceedings contained herein , had in the
above-entitled cause on the date specified there in, and that
said transcript was prepared under my direction and control.

DATED at Phoenix, Arizona, this 12th of

April, 2024.

s/ Teri Veres
TERI VERES, RMR, C RR
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Rachel Milne - Cross-Examination by Ms. Cassidy
Q. This plan, it only applies in the Zone; is tha t correct?
A. This plan for abandoned property was specific for our
pilot program for our cleanups in and around the Human
Service's campus, yes.

Q. All right.

THE COURT: You know what, Ms. Milne, we do allo w
witnesses to unmask. So you get the privilege a lone in the
courthouse today.

THE WITNESS: Okay.

THE COURT: Make sure that everybody can underst and
you.

THE WITNESS: Okay.

THE COURT: Now, | took your last answer to be
"yes," basically, that policy only applies in th e Zone?

THE WITNESS: Yes, for a specific -- the enhance d
cleanups around the Human Service campus.
THE COURT: Yeah, thank you.

BY MS. CASSIDY:

Q. You state in your declaration that you -- that the plan
is designed to provide adequate notice; is that correct?
A. Correct.

Q. What does "adequate notice"” mean?

A. So we would want anyone who was in the affecte d areato
know that this cleanup was coming and to be well aware of what
was gonna happen on the day of, the services ava ilable to them

UNITED STATES DISTRICT COURT
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THE COURT: All right.
MR. RUNDALL: Your Honor, first, as | think you
already mentioned at the beginning of the hearin
s two separate issues when we're talking about
raids and property specifically.
So this lawsuit -- we've heard a lot about the Z
but it's not just about the Zone. It's about al
of the City and it's about activities, whether w
them sweeps or raids, that are occurring in othe
City.

Indeed, if you go through the City defendants’
response, they admit that in January of 2022 the
doing these types of sweeps in the Zone because
investigation. We haven't gotten in to that DOJ
investigation. | don't think it's relevant for
hearing, but importantly they didn't stop doing
in other parts of the City.

We provided declarations from five individuals.
Some of those individuals know people who were i
unsheltered community. Some of those individual
non-profits within this space. One of these ind

THE COURT: There is one that talks about viewin
any -- | think it was November of 2022. It was

person and he seemed to withess some property be

doesn't indicate whether it was destroyed. Didn

UNITED STATES DISTRICT COURT
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30
representation, Your Honor.

THE COURT: All right, thank you.

MR. ARNSON: Thank you.

THE COURT: Mr. Rundall, go ahead. Thank you fo r
allowing me to interrupt your argument.

MR. RUNDALL: Yes, of course, Your Honor.

In terms of the representations even made just b y
the City, | think Mr. Massingille's declaration is really
mportant here, Your Honor. He's currently unsh eltered. In
fact, we heard from Mr. Massingille and we heard from some of
the folks that are here today that there are swe eps going on
today, including a sweep in the Zone where there 's caution
tape up.

That was past our deadline to submit new picture s or
evidence, Your Honor, but we just emphatically d isagree that
they have -- well, first off, they don't have a policy --

THE COURT: Well, let me ask, Mr. Rundall. What
kind of injunction do you want?
MR. RUNDALL: Certainly.
THE COURT: First off, it seems to me -- let's b e

specific about our arguments.

Ms. Milne's testimony suggests to me that at lea st
to the extent that this now is the City policy i nside the
Zone, I'm not sure that inside the Zone you've g ota
likelihood of success on a Fourteenth Amendment or even a

UNITED STATES DISTRICT COURT
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Fourth Amendment violation.
I'll hear you to the contrary, but it certainly
seems to me like at least the City does have evi
they've implemented a procedure that I'm not sur
deprive anybody of property that isn't abandoned
don't see how. If you have -- inside the Zone.
Outside the Zone we've got no evidence at all fr
the City as to what their policy is, other than
affidavits, somewhat dated, but nevertheless wit
time period that indicates that folks have lost
outside the Zone.
So my first question to you is: What kind of
injunction do you want for operations outside th
MR. RUNDALL: Certainly, Your Honor. | think th
an injunction prohibiting the City from engaging
that displace people from their property outside
would be appropriate.
THE COURT: Well, I'm not inclined to do that
because | think the injunction I've already said
to enter ought to take care of that to the exten
can't use the citation -- the criminal law citat
basis for removal unless they can establish that
voluntarily homeless, correct?

MR. RUNDALL: Correct.

THE COURT: So on what other basis -- | mean, |

UNITED STATES DISTRICT COURT
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suppose they might have other bases, other crimi
violations that they might be able to use to rem
and I'm disinclined to have an injunction that s
broadly that it would take into account other ba
those statutes. Do you understand -- other than
prdinances that are constitutionally problematic
Do you understand what I'm saying?
MR. RUNDALL: Yes, your Honor.
THE COURT: And do you understand how the
proposal -- or at least my understanding of your
injunction sweeps too broadly?
MR. RUNDALL: | understand --
THE COURT: It does seem to me, though -- | am -
am concerned on the basis of the record as it no
pertains to what happens to the property of some
the Zone when -- when it is taken by the City an
welcome -- | would welcome any suggestions you h
be injunctive relief as it pertains to property
City's possession outside the Zone.
So do you have a suggestion for me?

MR. RUNDALL: | do, Your Honor, and I think perh

that was awarded by the District Court there may

If I might read, Your Honor?

THE COURT: Sure.

UNITED STATES DISTRICT COURT
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Scott Hall - Direct Examination by Mr. Arnson

1 |then go to the next proper resource.

2 Sometimes it goes to the Streets Department if i

3 |pn that kind of property, sometimes Public Works . Sometimes
4 |Jt will go to PD if it's on private property and we have to
5 |work on those type of issues. So it all depends on what type

6 |pf property the issue is on.

7 Q. Okay.
8 THE COURT: So, Mr. Hall, is there any set numbe
9 |pdays that a property has to be tagged before it can be taken

10 ||by the City?

11 THE WITNESS: There is not.
12 THE COURT: Okay. Is there any notice when the
13 ||property is taken about what the person can do t o retrieve the

14 ||property?
15 THE WITNESS: No, Your Honor, there is not.
16 THE COURT: Thank you.

17 ||BY MR. ARNSON:

18 ||Q. Okay. Once the property -- | guess my final q uestions --
19 ||and I'll confer with Ms. Stuhan to see if we hav e anything

20 ||further.

21 THE COURT: Can | have one more question?

22 MR. ARNSON: Yes, yes, yes, please.

23 THE COURT: Is there any differentiation between

24 ||types of property involved? For instance, are t hese legal

25 ||papers?

UNITED STATES DISTRICT COURT
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Scott Hall - Direct Examination by Mr. Arnson

THE WITNESS: Yes.
THE COURT: Is there birth certificates as oppos
to, | don't know, empty food containers or somet

that? Is there any differentiation?

try to identify through different varieties of -
dentify whose property it might be through medi
bottles, paperwork that has any kind of identify
lrying to connect through that way, because we a
sophisticated information system that most homel
providers enter data into, which is called HMIS.
So if we can find a name for an individual, we ¢
look them up in there and see if the individual
shelter or any other place like that to help us
them.
THE COURT: All right. So when the City of Phoe
takes the property, what does it do with it?
THE WITNESS: Out in that community after that t

it would be disposed of if there's no --

the property, you destroy the property?

THE WITNESS: Yes.

THE COURT: Okay, thank you.

may?

UNITED STATES DISTRICT COURT
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determinative on the constitutional standard.

THE COURT: So let me tell you what concerns me --

MS. STUHAN: Sure.

THE COURT: -- and you can address it.

It sounded to me like there is not a consistent
policy concerning how long a property has to be un --
unclaimed before it is seized and destroyed.

Did | miss something?

MS. STUHAN: Your Honor, | think that in terms o f
the notice, as Mr. Hall testified, they do -- be cause there's
not the high concentration, it's individual --

THE COURT: Well, let me step back. Let me step
back --

MS. STUHAN: Yeah.

THE COURT: -- and make sure we're both on the s ame
page. Notice for me is a separate issue right n ow.

MS. STUHAN: Okay.

THE COURT: I'm just talking about the number of
days before the City can take property and | did -- | think |
understood Mr. Hall to say there is no set numbe r of days
before property can be taken.

MS. STUHAN: Your Honor, | agree with that. It hink
that what --

THE COURT: And I think -- okay, I'm sorry. Let me
let you finish.

UNITED STATES DISTRICT COURT
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A.

Ronnie Lee Massingille - Direct Examination by Mr.

Keenan 77

COURTROOM DEPUTY: Thank you. Please raise your

right hand.

(Wtness is sworn.)

THE WITNESS: | do affirm.

THE COURT: Thank you. Please take our witness

DIRECT EXAMINATION

BY MR. KEENAN:

Good afternoon, Mr. Massingille.
Good afternoon.

Are you currently unsheltered?

I am.

And do you currently live unsheltered in the C

Phoenix?

| do.

Are you familiar with the Zone?

I am.

Were you near the Zone yesterday?

| was.

And what did you observe yesterday at the Zone

Well, yesterday at the Zone they had the white

there. They were moving stuff off the corner an
They were not putting anything in yellow tape or
They had the white trucks out there. They had t

dozer and they was dumping the material into the

UNITED STATES DISTRICT COURT
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Ronnie Lee Massingille - Direct Examination by Mr.

truck. That was on 9th Street and Jackson.

Q.  When you say "they," who are you referring to?
A I'm talking about the City workers and police.

Q So you saw Phoenix Police officers in uniform?
A.  Yes, | did.

Q And when you say "dozer,"” what are you describ
A A mini bobcat front end loader which picks up
material off the ground and dumps it into the ba

truck.

Q.
A.

And what type of truck does it dump the materi

It is a dump truck that's painted white, had t

emblems on it.

Q.

Do you recall approximately what time you saw

activity in the Zone yesterday?

A. Can | grab my phone real quick?
Q. Is it -- do you have it on you?

A.  Yes, | do.

Q.  Will that refresh your memory?
A. It will. | took a picture of it.

MR. ARNSON: And, Your Honor, the defendants wil

just request either to see it or a copy or somet

THE COURT: Mr. Massingille --
THE WITNESS: It was approximately around --
THE COURT: -- have you found the picture?

THE WITNESS: Yes, your Honor.

UNITED STATES DISTRICT COURT
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Brian Freuenthal - Direct Examination by Mr. Arnson

(Wtness is sworn.)
COURTROOM DEPUTY: Thank you. Please take our
witness stand.
DIRECT EXAMINATION

BY MR. ARNSON:

Q. Commander Brian Freudenthal? Brian Freudentha | is your
hame?

A. Yes.

Q. Thank you. Commander Freudenthal, you were pr esentin
the courtroom for the testimony that Mr. Massing ille just

gave, were you?
A. Yes, | was.

Q. Okay. And you heard him testify that on -- th at this

13th, 2022. Did you hear that?

correct, consistent with yours?
A. That's correct.

Q. Thank you. Do you have any idea was there som ething

Jackson yesterday?

A. So it's a combination. We were conducting a h omicide

investigation that occurred, and we have evidenc e that it

UNITED STATES DISTRICT COURT

incident happened yesterday, which would have be en November

A. Yes.
Q. Okay. And you heard that it happened -- | bel ieve it was
in the area of 9th Avenue and Jackson. Is my re collection

transpiring with respect to police activity on 9 th Avenue and

83




Case 2:22-cv-02041-GMS Document 160-1 Filed 07/18/24 Page 25 of 27

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Brian Freuenthal - Direct Examination by Mr. Arnson 84

pccurred on the southwest corner of 9th Avenue a nd Jackson
where those police cars were parked.

So we were part of that and then we were also --
because of that homicide, obviously, some of the crew out

there was concerned for their safety.

Q. Okay. And | know you haven't seen the video, but if it's
appropriate | can represent that in that video, in at least
pne of the pictures, there was some yellow cauti on tape around
the area.

Do you recall police putting up yellow caution t ape

around the area?

A. So | was out there prior to the caution tape b eing put up
there; but, yes, there was caution tape put up t here. We've
had a series of fires. As you can see from the video, there

is a building there. We had three fires that ac tually were up
against the building. We also had a fire on -- in that exact

location where a tree went up in flames.

So a lot of that property is burnt property. It had
been burnt in fires. We had done outreach in th ere for a
couple weeks prior to -- I'm sorry, not we, but Scott Hall and
Rachel and Human Services had been doing outreac h for a couple

weeks prior to that.
| believe they contacted at least fifteen

individuals out there, most of which had been ho used, had been

sheltered, and that property was discarded and | eft behind.

UNITED STATES DISTRICT COURT
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Q. Okay. So the City was continuing an ongoing
nvestigation?

A. That and obvious safety concerns because that
pccurred.

Q. Okay. And individuals at some point had to ha
were there unsheltered individuals at some point
corner that had to be closed? [I'll try that que

Were there unsheltered individuals whose propert
who had to remove their property from the area w
doing your investigation?

A. From the southwest corner there was property i
based off of the investigation on the southwest
correct.

Q. Okay.

A. But those dump -- those trucks were not relate
investigation.

Q. Okay. Do you have any idea what those trucks
A. | believe they were City of Phoenix street tru

Q. Okay. And what was their purpose of being pre
scene?

A. So they were cleaning up a lot of the burnt, d
material that was left behind from fires and fro

were left behind.

Q. | understand.

MR. ARNSON: Okay, I don't think | have further

UNITED STATES DISTRICT COURT

86

had just

ve been --
on that
stion again.
y --

here you were

mpounded

corner,

d to that

were?

cks.

sent on the

iscarded

m camps that




Case 2:22-cv-02041-GMS Document 160-1 Filed 07/18/24 Page 27 of 27

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92

REPORTER'S CERTIFICATION

I, TERI VERES, do hereby certify that | am duly
appointed and qualified to act as Official Court Reporter for
the United States District Court for the Distric t of Arizona.

| FURTHER CERTIFY that the foregoing pages

constitute a full, true, and accurate transcript of all of

that portion of the proceedings contained herein , had in the
above-entitled cause on the date specified there in, and that
said transcript was prepared under my direction and control.

DATED at Phoenix, Arizona, this 25th of

January, 2023.

s/ Teri Veres
TERI VERES, RMR, C RR
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