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The Honorable Tae Johnson

Acting Director, U.S. Immigration and Customs Enforcement
Department of Homeland Security

Washington, DC 20528

Via email

Re: Key Steps on Interior Immigration Enforcement & Detention
Dear Acting Director Johnson,

We appreciate your stated commitment to ensuring that Immigration
Customs and Enforcement (ICE) operates “humanely, effectively and with
professionalism.” As you prepare to conclude your long career in public
service and your tenure as Acting Director of Immigration and Customs
Enforcement (ICE), we write to share seven impactful steps that you can take
prior to your departure from ICE.1 These steps would prepare the ground for
further reforms by the next ICE director.

1. Order a Review of ICE Detention Facilities for Closure

We urge you to order ICE’s Office of Immigration Program Evaluation to
conduct a new, comprehensive review of ICE detention facilities and
recommend facilities for closure based on health, safety and due process
issues.

Early in your tenure, we wrote Homeland Security Secretary Alejandro
Mayorkas urging the closure of 39 detention facilities notorious for their
substandard conditions and abuses of civil rights.i We renewed that request
in September 2022, noting that appalling conditions at ICE detention
facilities persist—including conditions that have continued to deteriorate
during your tenure as Acting Director.v While we appreciate that ICE has
closed or discontinued use of a handful of facilities based in part on abusive
treatment and substandard conditions, far more is needed.

A stark example is Baker County Detention Center in Macclenny, Florida.
We have documented abuses such as: a person beaten so badly they suffered
lasting hearing damage and experienced months in solitary confinement
without justification, exacerbating well-documented and serious mental
health conditions; a person pepper sprayed while already being pinned under
a guard’s knee; sexual voyeurism, such as women being watched when they
use the restroom; women being denied sanitary napkins and clean clothes as
punishment, leading to infections and being forced to sleep in blood-soaked
sheets; a person denied medical care leading to seizures and a diabetic coma;
and cutting off of water in retaliation for peaceful hunger strikes.v



We share these graphic, specific details because they are disturbing; yet they are not
aberrational. The ACLU and our affiliates have documented inhumane conditions and
shameful mistreatment at detention facilities across the United States.vi

By ordering a detention facility review and recommendations for closure, you can set the
stage for your successor to act decisively on this matter.

2. Order the Review and Reform of ICE’s 287(g) Program

The prior administration expanded ICE’s 287(g) program dramatically, leaving it five times
bigger and without adequate supervision.' The prior administration also removed
expiration dates and other guardrails from 287(g) agreements, and devised a new form of
287(g) agreement in an attempt to shield local officers from liability when they violate
people’s rights.vit Although as a candidate, President Biden pledged to reverse the
program’s expansion, it remains mostly intact. The ACLU and our partners have repeatedly
called on the Biden administration to abandon this program as a vehicle for racial profiling
that undermines public safety.i* So too have law enforcement leaders, faith leaders and
members of Congress.* Yet the last major reform to the program occurred in 2012.

As a modest step forward, we urge you to order a review of how 287(g) agreements and
processes can be revised to serve public accountability, transparency and the rule of law. As
part of this review, we urge you direct ICE to review and make recommendations in the
following three areas:

A) Steering Committee Meetings: Existing agreements direct local agencies to do
“community outreach” to facilitate transparency and identify concerns, but the
agreements do not specify any timeline or consequences for failing to do so. In the
absence of an explicit requirement, local law enforcement agencies (LEAs) have
historically failed to hold these meetings, and in 2009 DHS made them optional.x A
2010 DHS OIG report noted: “By eliminating the requirement for steering committees
and not fostering participation by community stakeholders, ICE reduces its ability to
gain an independent perspective on 287(g) operations.”i

We have also heard from colleagues at partner organizations that both ICE regional
staff and LEAs have failed to provide timely information and meaningfully publicize
steering committee meetings, effectively precluding participation. In one case, an LEA
announced that members of the public would need to request an invitation ten days in
advance of the meeting.

ICE should revise 287(g) agreements to:

1.  Require steering committee meetings be held at least annually, with 30 days
notice to the public;

1.  Prohibit LEAs from requiring that participants request an invitation or
register in advance, since this prevents participation and may have a chilling
effect.

1i.  Require that steering committee meetings include an opportunity for
members of the public to provide comment and ask questions—through
videoconference and in-person participation.



iv.  Require LEAs to present information at steering committee meetings
regarding local program activities, including: any encounters through the
287(g) program that resulted in the detention or removal of the individual,
compliance with training requirements; and traffic stop data, including the
race and ethnicity of the motorist and passengers, the reason for the stop,
and the result of the stop.

In addition, we urge ICE to post information about steering committee meetings on ICE’s
287(g) website, to ensure that members of the public have notice and information about the
meetings.

B) Expiration Dates: While previous 287(g) agreements expired every three years, the
prior administration changed nearly all 287(g) agreements to have no definite
expiration date.xil Expiration dates serve vital interests for ICE and local communities.
They give ICE the opportunity to assess whether an LEA is meeting performance goals
and complying with the terms of an agreement. Expiration dates serve transparency,
local accountability and good governance; when local sheriffs are required to decide
whether to renew an agreement, local community members have the opportunity to
weigh in and share documentation of problems and needs. We urge ICE to set a one-
year term for all agreements.

C) Delegated Federal Authorities: Jail enforcement agreements currently permit local
officers to perform a wide range of tasks—interrogate inmates, issue warrants, issue
detainers, and make arrests—for which they lack adequate training. While Warrant
Service Officer agreements delegate far fewer responsibilities, they still harmfully
encourage officers to view themselves as immigration enforcement agents more broadly.
To limit this perception and lessen the damage to community relations, the agreements
should remove any arrest and detention-related authorities, and should be limited to
authorizing officers to effectuate notification-only detainers. ICE’s requests for such
notification could be conveyed using an existing form—ICE Form I-247N—which
requests notice of a person’s release date, but does not request or authorize detaining a
“subject beyond the time he or she is currently scheduled for release.”xiv

3. Order a Review of the Need for a Nationwide Policy Regarding Warrantless
Arrests and Vehicle Stops

A settlement agreement in the class action lawsuit, Castafion Nava et al. v. DHS, No. 18-cv-
3757 (N.D. I1l.), currently limits ICE’s ability to conduct warrantless arrests, through raids
as well as vehicle stops. In particular, the settlement agreement required ICE to issue a
nationwide policy and conduct nationwide trainings for all ICE officers regarding the policy.

This nationwide policy is crucial, particularly to constraining future administrations.
Recent history is instructive. The Trump administration wielded the threat of mass ICE
raids and arrests as a political tool against so-called “sanctuary jurisdictions”—and to
foment anti-immigrant hatred and division across our nation. ICE conducted immigration



sweeps that resulted in the collateral arrest of hundreds of individuals, spreading fear and
anxiety among immigrant communities. The ACLU received reports from across the
country of ICE agents barricading cars with their vehicles, approaching people with rifles
pointed, and threatening to shoot.

The Castanion Nava lawsuit arose from one such operation. Within just six days in May
2018, ICE arrested and detained more than 100 people across the Chicago area in
“Operation Keep Safe.” As part of the operation, ICE agents saturated known Latino areas
of the city of Chicago and surrounding communities accosting anybody who “looked”
undocumented, and used unmarked vehicles to feign routine traffic stops. xv

While it creates a significant safeguard, the Castaion Nava settlement agreement is only in
effect for three years. It provides for enforcement actions, but only for people in the
jurisdiction of the ICE Chicago Field Office. Moreover, ICE is not required to provide the
public with information regarding warrantless arrests and vehicle stops, nor compliance
with training requirements.

We urge you to direct the relevant ICE offices to review how ICE can adopt this nationwide
policy outside the settlement agreement. ICE should expand upon it by providing all
members of the public, regardless of their geographic location in the United States, the
opportunity to report violations and seek remedies. ICE should support robust enforcement
and accountability to the policy by reporting data on warrantless arrests and vehicle stops
on the ICE website, as well as information on trainings. These actions would cement
important changes negotiated through the settlement agreement—and limit potential
abuse by a future anti-immigrant administration.

4. Review ICE Street Enforcement Tactics Including Ruses

We urge you to order ICE’s Office of Immigration Program Evaluation to review the public
safety and civil rights impacts of ICE street-level enforcement tactics—particularly ICE’s
impersonations of local police and other ruses, including past abuses and potential abuses
by future administrations.

As the ACLU recently documented, ICE ruses have caused profound harm to immigrant
communities.*! Under prior administrations, ICE agents have misrepresented themselves
as local police or probation officers to trick individuals into granting them entry into their
homes and arrest them without consent or a judicial warrant—in violation of the Fourth
Amendment as well as ICE’s own rules. i ICE agents have claimed to be investigating a
serious crime or threat to family members, wearing uniforms identifying them only as
police (and using Velcro to cover up parts of their attire that identify them as ICE) xvii

Members of Congress as well as state and local officials have long called on ICE to stop
impersonating police.** ICE impersonations of police undermine and exploit the trust
between immigrant communities and local law enforcement. That trust is vital to ensuring
immigrants can access police protection and assist police in investigations of serious crimes.

It is all too easy to imagine a future anti-immigrant administration deploying
impersonations of police and other ICE ruses in its effort to make the United States a



hostile, dangerous place for our immigrant neighbors and loved ones. That makes it
incumbent on the current administration to initiate lasting reforms in this area.

5. Increase Transparency of Detention Facilities Subject to
Intergovernmental Service Agreements

We urge you to order ICE to develop a process for disclosure of detention records—serving
good governance and accountability.

Many ICE detainees are held in local jails that contract with ICE using Intergovernmental
Services Agreements (IGSAs). Under this arrangement, the local jail, not ICE, creates and
keeps most of the person’s records—including their medical records, detention records,
disciplinary records, and more. Yet some local jails have refused to produce any of these
documents, citing an inapposite federal regulation, 8 C.F.R. § 236.6, which provides that
certain detainee records are “under the control of” ICE.xx But because ICE does not have
these records, the IGSA jails’ refusal to produce them threatens to render huge swaths of
detention records entirely secret, even to the individuals those records are about, and even
though the records are plainly subject to disclosure under state and federal freedom of
information laws.

IGSA facilities hold hundreds of thousands of ICE detainees each year. There is no valid
reason for their records to be kept secret. ICE should correct this problem by issuing a
simple policy laying out a process for IGSA facilities to follow when they receive a records
request: The local facility should send the records to ICE to review and flag any sensitive
materials, after which the facility must produce the records. Indeed, in at least one case,
the ICE field office did just that, but only after years of delay and litigation, resulting in the
sheriff’s loss at the state supreme court.xx To prevent such delays, ICE should commit to a
reasonable timeline to review and produce IGSA records. This will prevent enormous
litigation costs for IGSA providers and, most importantly, ensure that ICE detainees and
the public are not deprived of information about ICE detention.

6. Issue a Revised Directive on ICE’s Treatment and Care of Detained Hunger
Strikers

Every year, hundreds of people in immigration detention engage in hunger strikes as a
means of protesting mistreatment, medical neglect and denial of due process—often as a
last resort, after other methods of petition have failed.xi In response, ICE has employed
involuntary medical procedures on detained hunger strikers that violate ethical guidelines
for medical personnel, including force-feeding, forced hydration, forced urinary
catheterization, involuntary blood draws, and use of restraints.

Following a groundbreaking 2021 report, the ACLU and Physicians for Human Rights
urged ICE to issue a directive on the treatment of hunger strikers to ensure appropriate
standards of care. We provided detailed recommendations and medical ethics experts. We
now renew our request, and note that in recent months, the ACLU and partner
organizations have witnessed new incidents of violence and other mistreatment of hunger
strikers—underscoring the urgent need for policy change.xxii



7. Ensure Legal Access and Resources in ICE Detention

As you know, through the Consolidated Appropriations Act of 2023,V Congress allocated
$10 million to DHS “to improve law libraries, update legal materials, provide online legal
access, expand video attorney visitation, and facilitate the secure exchange of legal
documents between noncitizens and their counsel.”v With these funds, Congress also
directed ICE to “brief the [Senate and House Appropriations Subcommittees on Homeland
Security] on an expenditure plan for increased legal access within 60 days of the date of the
enactment of this Act,”vi which is required to be published publicly xxvi

We urge ICE use these funds to require the implementation of its Virtual Attorney
Visitation (VAV) program at every detention facility nationwide, or in the interim, and at
the very minimum, require that each detention facility establish a system for attorneys to
schedule free, confidential, and private video teleconferencing or telephone calls with
clients, and provide either a dedicated email address or fax machine for confidential
communication and exchange of documents.

Thank you for your consideration of these important issues. If you have any questions or
need further detail, please contact National Political Advocacy Department senior
legislative counsel Naureen Shah (nshah@aclu.org).

Sincerely,

(K. cipnt

Christopher Anders
Federal Policy Director

Moo MA_

Naureen Shah
Senior Legislative Counsel
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