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INTRODUCTION

Defendants’ motion for summary judgment rests on a paradox: it relies on
largely the same factual material and legal arguments that were presented in
opposition to the preliminary injunction—and that this Court found inadequate—to
argue that they now warrant a final ruling in Defendants’ favor. That is a logical
impossibility. This Court already found that Plaintiffs had shown a likelihood of
success on the merits, and the Montana Supreme Court unequivocally upheld this
Court’s decision. Armed with nothing new, there is no universe in which
Defendants can make the showing necessary to prevail on their motion. Indeed,
Defendants do not even make a good-faith effort to overcome the Montana
Supreme Court opinion. Instead, they mostly ignore it in favor of criticizing this
Court’s earlier reasoning, argue for the lowest level of review in contravention of
the strict scrutiny required, and wholly fail to satisfy their burden of demonstrating
that SB 99 is narrowly tailored under that demanding standard.

Defendants’ motion for summary judgment is an attempt to distract the
Court from the straightforward grounds for granting Plaintiffs’ motion for
summary judgment. While Defendants falsely present disputed facts as undisputed,
and thus fail to satisfy their burden on summary judgment, Plaintiffs’ motion
shows that there are undisputed facts warranting summary judgment in Plaintiffs’
favor. With respect to every single claim at issue in this litigation, SB 99 fails strict
scrutiny if for no other reason than that it flunks the narrow tailoring requirement.

SB 99 imposes a complete ban on gender-affirming medical care for all
minors under all circumstances, without exception. None of the justifications
proffered in the law’s defense can justify that sweeping scope. Under SB 99, it
does not matter how many years such care has already benefited a particular minor
since the start of their adolescence. It does not matter how much irreparable harm

will be unleashed by the sudden development of sex characteristics in visible



opposition to the minor’s gender—even if those changes previously drove the
minor to the brink of death. It does not matter whether every other purported
alternative to such care has been attempted but failed. It does not matter how
carefully medical providers weighed risks against benefits for a particular minor,
or how painstakingly the minor’s parents deliberated before providing their
informed consent. The State simply does not care about any of these individualized
considerations, flouting the obligations of narrow tailoring many times over. That
constitutional deficiency is further highlighted by the stark contrast between SB
99, which bans all care, and the State’s right-to-try law, which embraces with open
arms experimental treatment that has not been approved for any purpose and where
the sky is the limit for unknown dangers. On the basis of the narrow tailoring
requirement alone, Defendants’ motion must be denied.

Defendants also cannot obtain summary judgment for additional reasons.
With respect to the privacy claim, Defendants cannot “clearly” make the threshold
showing of a medically acknowledged bona fide health risk required to justify SB
99. Pointing to mere disagreement with guidelines governing the treatment of
gender dysphoria that have been endorsed by America’s major medical
organizations does not present that clarity. Plaintiffs’ equal protection claim
reinforces the point, because the State permits medical treatment for minors who
are not transgender even where largely the same purported risks are presented in
other contexts. Any one of Plaintiffs’ claims presents a sufficient basis for this
Court to deny Defendants’ motion and to grant Plaintiffs’ motion.

STANDARD

“Summary judgment is appropriate when the moving party demonstrates both

the absence of any genuine issues of material fact and entitlement to judgment as a
matter of law.” Planned Parenthood of Mont. v. State,2024 MT 178,914,417 Mont.
457,554 P.3d 153, appeal filed, 24-745 (U.S. Jan. 14, 2025). While Montana courts



presume the constitutionality of statutes, “‘legislation infringing [on fundamental
constitutional rights] must be reviewed under a strict-scrutiny analysis,” which
necessarily shifts the burden to the State to demonstrate that the legislation is
‘justified by a compelling state interest and [is] narrowly tailored to effectuate only
that compelling interest.”” Id. 9 16 (quoting Weems v. State ex rel. Knudsen, 2023
MT 82, 9 34, 412 Mont. 132, 529 P.3d 798)).

ARGUMENT

I. SB 99 Is Subject to Strict Scrutiny, Including Where the Government
Burdens the Fundamental Rights of Minors.

As this Court already recognized, SB 99 is subject to strict scrutiny. Order
Granting Pls.” Mot. for Prelim. Inj. (“PI Order”), Dkt. No. 131, at 28. That holds
true across Plaintiffs’ claims. The Montana Supreme Court affirmed that strict
scrutiny is required because of the law’s intrusion on Plaintiffs’ constitutional right
to privacy, which “reflects Montanans’ historical abhorrence and distrust of
excessive governmental interference in their personal lives.” Cross ex rel. Cross v.
State, 2024 MT 303, 9 22, 560 P.3d 637 (quoting Gryczan v. State, 283 Mont. 433,
455,942 P.2d 112, 125 (1997)). In addition, SB 99 is subject to strict scrutiny
review because it infringes on the constitutional guarantee of equal protection. See
infra pp. 25-32. And strict scrutiny is similarly required because of the law’s
infringement upon parental rights, the right to seek health, the right to dignity, and
the right to freedom of expression, as detailed below and in Plaintiffs” motion for
summary judgment, all of which is incorporated by reference. See infra pp. 32-37;
Pls.” Br. in Support of Mot. for Summ. J. (“Pls. Br.””), Dkt. No. 185.

Defendants attempt to sidestep their burden under strict scrutiny by wrongly
claiming that Section 15 of Article II of the Montana Constitution (“Section 15”)
dilutes the strictures of strict scrutiny when a law burdens the fundamental rights of

minors. See, e.g., Defs.” Br. in Support of Mot. for Summ. J (“Defs. Br.”), Dkt. No.



190 at 25 (arguing that strict scrutiny “is not the proper level of review” because
“Section 15 controls this case™). Section 15 states: “The rights of persons under 18
years of age shall include, but not be limited to, all the fundamental rights of this
Article unless specifically precluded by laws which enhance the protection of such
persons.” Mont. Const. art. II, § 15. The Montana Supreme Court has explained
that Section 15 requires the State to show that a law infringing on minors’ rights
will “enhance the[ir] protection” (which, for all the reasons set forth below, the
State cannot satisfy, much less on summary judgment). Planned Parenthood, 9§ 21.

That requirement of minor-protection enhancement, however, is in addition
to the conventional requirements of strict scrutiny that apply where the rights of
adults are at issue, thus raising—rather than lowering—the State’s burden. Those
requirements include that (1) “the legislation must be justified by a compelling
state interest” and (2) it “must be narrowly tailored to effectuate only that
compelling interest.” Id. § 25 (quoting Armstrong v. State, 1999 MT 261, §| 34, 296
Mont. 361, 989 P.2d 364). In other words, the duty to show that the law enhances
the protection of minors is not some free-standing inquiry that displaces or lightens
the State’s ordinary burden under strict scrutiny. At various points, Defendants
admit as much, contradicting their own arguments elsewhere. Defs. Br. 13
(recognizing that under Section 15, “the Legislature must clearly show[,]” among
other things, “a compelling state interest”).

The Montana Supreme Court was undoubtedly aware of Section 15 when it
held that SB 99 needed to satisfy strict scrutiny in affirming this Court’s
preliminary injunction. Cross, 4 37 (requiring the State to show both a compelling
interest and narrow tailoring). Months before its decision, it similarly recognized
that a law conditioning a minor’s right to abortion on parental consent also needed

to satisfy strict scrutiny—while specifically addressing the import of Section 15 on



the right to privacy. Planned Parenthood, 4 21. In sum, nothing about the fact that
SB 99 infringes on minors’ rights changes the rigors of strict scrutiny for the State.

Notably, Defendants misunderstand who has the burden of proof under strict
scrutiny, suggesting that the burden falls on Plaintiffs. See, e.g., Defs. Br. 12, 27,
40. Under strict scrutiny, “the burden shift[s] to the State.” Planned Parenthood, 9
25. As the Montana Supreme Court’s ruling affirming the preliminary injunction
makes clear, strict scrutiny applies here, and thus the burden falls on the State to
justify the law.

II. Defendants Fail to “Clearly” Show a Medically Acknowledged, Bona
Fide Health Risk to Obtain Summary Judgment on the Privacy Claim.

Defendants fall short of “clearly and convincingly” making the threshold
showing of a “medically acknowledged, bona fide health risk” posed by the
proscribed medical care that would be required to grant Defendants summary
judgment on Plaintiffs’ privacy claim. Cross, 99 21, 28. Because the undisputed
facts—and even the disputed facts asserted by Defendants—fail to satisfy this
demanding standard, Defendants’ motion should be denied (and, for the same
reasons, Plaintiffs’ motion should be granted) with respect to the privacy claim.

Medical Community Acknowledgment. Defendants’ argument fails at the
outset: there has not been an acknowledgment by the medical community of a bona
fide health risk that warrants banning gender-affirming medical care. Defendants
agree that “[s]uch a determination must be made by the medical community” itself
rather than the courts. Defs. Br. 35.

In assessing whether a medical community acknowledgment exists, the
Montana Supreme Court has looked to the positions adopted by major medical
organizations in America as the touchstone. For instance, in deciding whether there
was a bona fide health risk that justified conditioning minors’ right to an abortion

on parental consent, the Montana Supreme Court recognized that “[t]he American



Medical Association and the American Academy of Pediatrics, and other medical
organizations, are opposed to parental consent laws.” Planned Parenthood, 9 38.
Similarly, the Montana Supreme Court recognized here that the evidence
demonstrates “that leading United States medical organizations, including the
American Medical Association, the American Psychological Association, and the
American Academy of Pediatrics, endorse and cite the WPATH standard of care as
authoritative for treating gender dysphoria.” Cross, 9 35.

Nothing cited by Defendants can overcome the foregoing and establish a
bona fide health risk acknowledged by the medical community. For instance,
Defendants cite to the testimony of Plaintiffs’ experts—and, indeed, to the clinical
practice guidelines issued by WPATH and the Endocrine Society—to argue that
there are some risks associated with gender-affirming medical care. Defs. Br. 17-
19. But all medical treatment can entail risk, see, e.g., SA.004,! and the very
purpose of informed consent is to provide information about that risk. As this
Court previously recognized, “[r]isk is a factor inherent in the field of medicine.”
PI Order 31. And the Montana Constitution safeguards an individual’s relationship
with their chosen health care provider precisely because the individual “may
consent to the most risky and intimate invasions of body and psyche, largely upon
her or his personal trust in the education, training, experience, advice, and

professional integrity of the health care provider he or she has chosen.”?

! Citations to SA.001-096 refer to the supplemental appendix filed concurrently with Plaintiffs’
opposition to Defendants’ motion for summary judgment. Citations to A.001-504 refer to the
appendix filed with Plaintiffs” motion for summary judgment.

2 In light of this protection, it is perhaps unsurprising that Montana courts have yet to identify a
treatment presenting a bona fide health risk acknowledged by the medical community to warrant
its wholesale prohibition. Defendants fail to show that the treatment banned by SB 99 is
acknowledged by the medical community to be so uniquely dangerous that it should be the first
and only treatment deprived of the constitutional protection afforded to medical decision-making.



Armstrong, §58. Defendants fail to show that there is a medical community
acknowledgment of a bona fide risk that justifies banning the treatment at issue.

None of Defendants’ other arguments are sufficient to establish the requisite
medical community acknowledgment. With the major medical organizations in the
United States supporting gender-affirming medical care, Defendants instead pivot
to reliance on the positions purportedly adopted in select foreign countries. But
none of the foreign countries that Defendants rely upon have banned gender-
affirming medical care as SB 99 does, see infra pp. 23-25, and in any event, none
of the major medical organizations in America have adopted the positions of these
foreign countries. The opinions of the expert witnesses that Defendants selected for
this litigation cannot change that basic reality either, even if they may disagree
with the medical community here. See, e.g., Defs. Br. 7 (asserting that “gender
ideology” drives gender-affirming medical care). A mere showing of disagreement
by some medical providers does “not clearly and convincingly demonstrate that the
proscribed treatments present a bona fide health risk to minors.” Cross, q 21.
Otherwise, any medical treatment could be deemed to present a bona fide health
risk so long as any medical provider expressed the view it should be barred. And
the mere fact that a drug is not approved for a particular indication does not
demonstrate a medical community acknowledgment of such a risk. Defs. Br. 19-
20. Otherwise, most therapies provided to children could be banned, because it is
commonplace for medications to be used for off-label purposes, especially in
pediatrics. A.077.

Similar Risks for Other Treatment. Defendants cannot meet the high bar of
a bona fide health risk warranting interfering with medical decisions for additional
reasons as well. Where the risks associated with the banned treatment also exist for
other treatment that has not been banned, the standard is not satisfied. See, e.g.,

Weems, | 47-48 (noting that complication rates from abortion are similar to other



permitted outpatient procedures in affirming the absence of a bona fide health
risk). Here, many of the purported risks cited by Defendants are also present when
the medications at issue are used for cisgender patients. See infra pp. 16-17; see,
e.g., A.075 (risks from hormones and puberty blockers exist for both cisgender and
transgender people), A.034 (risks from puberty blockers are similar for cisgender
and transgender people), SA.042 (use of estrogen can increase risk of blood clots,
stroke, and heart attack for both cisgender and transgender people).

Likewise, the possibility of regret from medical treatment is not unique to
gender-affirming medical care, and both sides acknowledge evidence that rates of
regret with respect to such care is low. A.244-46, 384, 408-10. The existence of
“detransitioners” does not negate that. In other contexts, some individual patients
may also regret receiving particular medical treatment, whether because it proved
unnecessary, led to complications, or did not yield the expected benefits. But it
does not follow that regret by some individuals means that the treatment poses a
bona fide health risk to warrant its prohibition. See A.118 (“There is no space in
medicine where we would prioritize a false positive by discontinuing care for all of
the true positives.”).

Risk Reducing Measures. The availability of measures to reduce risk, and to
mitigate problems when risks materialize, further negates the existence of a bona
fide health risk. See Planned Parenthood, 9 31 (noting, in holding that a bona fide
health concern did not exist, that when complications of abortion care arise, they
can be treated). Those risk reducing measures similarly exist with respect to risks
identified by Defendants. See, e.g., A.076 (explaining that “the risks [of gender-
affirming medical care] ... are well-managed under appropriate care” but that they
are elevated if patients turn to black markets and resort to self-treatment), SA.043
(explaining that cardiovascular risks from hormone therapy can be managed

through bloodwork monitoring), A.166 (explaining fertility preservation



measures). Similarly, Defendants point to an individual who did not undergo “any
kind of psychological evaluation or other history” before beginning hormone
therapy and subsequently detransitioned—but that risk can be addressed through
requiring such psychological assessment, which is consistent with clinical practice
guidelines. Defs. Br., Ex. D. Likewise, any purported medical malpractice based
on care that is not provided in accordance with clinical guidelines, Defs. Br. 22-23,
does not demonstrate a bona fide health risk for care that is provided in accordance
with such guidelines. All of the foregoing concerns can be managed.

Benefits of Care. The points discussed above provide a sufficient basis for
finding the absence of a bona fide health risk, but Defendants additionally fail to
show that the medical community has determined that the risks of care outweigh its
benefits for all patients. Defendants recognize that the assessment of both risks and
benefits is integral to medicine. For instance, adolescents can be prescribed
antidepressants like Prozac—even though clinicians including Defendants’ own
experts are aware that some percentage of patients will experience suicidality, a
risk that warrants a black box warning—because of the countervailing benefits in
treating depression. SA.026-27; see also SA.028-29, 093-96 (mood stabilizer can
be used in minors, despite possibility of “fatal” reactions that are “not always
possible to predict”). Likewise, in finding no bona fide health risk posed by
advanced practice registered nurses providing abortion care, the Montana Supreme
Court observed that a ban on such care would reduce the pool of providers and
force patients to seek later-term abortion care, thereby risking worse outcomes as a
result of the delay. Weems, 9§ 50.

Here, Defendants do not seriously claim, and certainly fail to show, that no
transgender adolescent derives any benefit from gender-affirming medical care.
This Court’s preliminary injunction ruling alone would preclude such a conclusion.

As this Court observed, “Plaintiffs have demonstrated that Youth Plaintiffs—and



other minors in Montana experiencing gender dysphoria—are at risk of facing
severe psychological distress if they are blocked from receiving such care.” P1
Order 41 (citing declarations of Dr. Hodax, Dr. Mistretta, Mr. Cross, and Ms. van
Garderen). Indeed, the record “clearly” demonstrated irreparable harm from SB 99.
PI Order 42. While Defendants fixate on attacking one particular benefit—
reduction of suicidality (which is addressed below)—they fail to show that such
care does not yield any other benefit, including the reduction of distress associated
with gender dysphoria. The significance of that benefit can be enormous. Mr.
Cross, for example, described such distress as “agony” that drove him to tears an
“uncountable number of times” but that after gender-affirming medical care, he
can look in the mirror and “finally see my real self, someone that I actually
recognize.” A.003, 006.

Defendants assert that “there is no genuine dispute that no medical
consensus exists on the benefits of [gender-affirming medical care].” Defs. Br. 15.
That statement is not only false but it turns the relevant legal inquiry on its head.
As discussed above, to establish a bona fide health risk, Defendants would first
need to show a consensus that the care is harmful. Defendants point to no authority
that any treatment can be banned so long as there is no consensus on efficacy,’
which would be inconsistent with the high bar required for a bona fide health risk.
In any event, it is undisputed that the major medical organizations in the United
States support gender-affirming medical care as an effective and safe treatment for
adolescents with gender dysphoria. See, e.g., A.242 (Plaintiffs’ expert witness
discussing “the strong medical consensus across organizations and the

overwhelming support for gender-affirming medical care”). And Defendants’

3 And such an assertion directly conflicts with the mandates of HB 422, the State’s right-to-try
law, which prohibits the State from interfering with access to medications that have not been found
to be effective at all.

10



reliance on the existence of dissenters on the efficacy of care certainly does not
establish that the existence of a consensus that the care is not effective.

With respect to suicidality in particular, Defendants’ various attacks all miss
the mark in establishing a bona fide health risk. They first focus on the efficacy of
puberty-suppressing medication in mitigating suicidality when used to treat gender
dysphoria in minors. Defs. Br. 3. But reducing suicidality is not the only or even
the primary treatment goal of puberty-suppressing medications; rather, their
purpose is primarily to “stop further development of physical characteristics
inconsistent with the adolescent’s identity, [and] they therefore are meant to
prevent (not improve) the worsening of dysphoria.” A.147; see also SA.030.

With respect to gender-affirming medical care more broadly, Plaintiffs’
expert witnesses have testified to the efficacy of such care in reducing suicidality.
See, e.g., A.138-39, 200-01, 204-05 (Plaintiffs’ experts discussing efficacy as to
suicidality). Even Defendants’ own representatives admitted that banning treatment
would lead to an increase in depression, anxiety, and suicidality.* SA.033.
Defendants’ reliance on a statement made at oral argument in another case in
another state reveals a basic misunderstanding. Defs. Br. 16. That statement
referenced studies of “completed suicide,” which is difficult to study and distinct
from suicidality or suicidal ideation, which are well-studied. Defendants’ assertion
that gender-affirming medical care does not reduce suicidality is, at the very least,
disputed, see, e.g., A.204-05, and thus cannot support Defendant’s motion for

summary judgment.

4 Defendants’ factual assertions about suicide also come overwhelmingly from the opinions of
James Cantor, who submitted a declaration at the preliminary injunction stage but whom
Defendants did not choose to disclose as an expert witness for trial. See Defs. Br. 5 (references to
“Doc. 79”). His opinions are thus outside the summary judgment record because they could not be
considered at trial. Defendants’ motion similarly cites the opinions of Michael Laidlaw and Daniel
Weiss (references to “Doc. 78” and “Doc. 92”) for various other assertions, but Defendants
likewise abandoned them as trial witnesses by not disclosing them.

11



Finally, Defendants’ statement that Plaintiffs “present no valid or reliable
evidence” of the benefits of gender-affirming medical care is nonsense. Defs. Br.
16. That evidence is readily apparent from Plaintiffs’ expert witness reports and
deposition testimony. See, e.g., A.233-35 (discussing at length the evidence of
efficacy). To the extent Defendants mean to criticize the quality of the evidence
offered, they make no specific criticism. And as explained more fully in Plaintiffs’
motion for summary judgment, it is undisputed that the evidence underlying
gender-affirming medical care is of the same kind and quality as the evidence
underlying most other medical interventions (which are not banned by SB 99). See
Pls. Br. 24-25.

III. Defendants Fail to Meet Their Burden of Showing Undisputed Facts
that SB 99 is Narrowly Tailored to Further Any Purported Interest.

Even if Defendants sad met their threshold burden of demonstrating that
gender-affirming medical care constitutes a “bona fide, medically acknowledged
health risk,” they have not met their burden of demonstrating that SB 99’s
categorical ban is narrowly tailored to effectuate any purported governmental
interest. Strict scrutiny—whether it is triggered by Plaintiffs’ privacy claim or by
any of their other claims—*requires that the State demonstrate the challenged law
is narrowly tailored to serve a compelling government interest and only that
interest.” Cross, 4 22. The State must show that it has taken the “least onerous path
that can be taken to achieve the state objective” such that it is “closely tailored to
effectuate only that compelling state interest.” Wadsworth v. State, 275 Mont. 287,
302,911 P.2d 1165, 1174 (1996) (emphasis added). SB 99 cannot withstand strict
scrutiny because it is both extremely over- and under-inclusive with respect to any
asserted government interest.

To be sure, Defendants’ brief puts forward a number of factual assertions

regarding supposed harms associated with gender-affirming medical care (many of
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which are unsupported by reference to any material in the record), but in fact are
disputed, in many cases by Defendants’ own expert witnesses. It is unnecessary,
however, to set forth a painstaking account of each disputed fact upon which
Defendants rely, because even if all of Defendants’ factual assertions of harm were
undisputed, none of them explains why a categorical ban is constitutionally
justified, nor why gender-affirming medical care is prohibited while other forms of
care with comparable risks and evidence bases is expressly permitted. Rather, the
undisputed facts establish that SB 99 is not narrowly tailored to any potential
governmental interest set forth by Defendants.

A. Defendants Fail to Present Undisputed Evidence Substantiating
Any Interest in Addressing “Pressure” to Receive Care, and SB
99 Is Not Narrowly Tailored to Any Such Interest.

First, Defendants point to the sole governmental interest identified by the
Montana Legislature in enacting SB 99—*the protection of minors and their
families . . . from any form of pressure to receive harmful, experimental puberty
blockers and cross-sex hormones and to undergo irreversible, life-altering surgical
procedures prior to attaining the age of majority.” Mont. Code Ann. § 50-4-1002.
But Defendants have not substantiated this interest with reference to any
undisputed facts. This alone precludes summary judgment. Though they point to
the legislative testimony surrounding SB 99 and various witness affidavits, none of
these establishes the existence of any “pressure to receive” gender-affirming
medical care in Montana. Defendants’ vague reference to the testimony of a parent
that they claim is “assuring this is happening in this state” (without clarifying what
“this” means) is no exception. See Defs. Br. 5. That parent’s testimony—about his
18-year-old estranged child using a different name at school—does not indicate
that the child ever even received any gender-affirming medical care, much less that

they received any “pressure” to do so. See Defs. Br. 5 & n.5.
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Neither does Defendants’ reference to the legislative or affidavit testimony
of some individuals who have detransitioned establish the presence of any
“pressure” in Montana to receive gender-affirming care, as none of these
detransitioner affidavits relied on by Defendants testify that they received care in
Montana.’ Indeed, other of Defendants’ witnesses disclaim the possibility of
medical providers exerting such pressure. A.445-46 (Defendants’ Rule 30(b)(6)
designee disclaiming any knowledge of complaints of pressure to receive gender-
affirming medical care). And though Defendants point to a number of allegations
made in complaints filed in other states, “[u]nsupported allegations and speculation
do not demonstrate . . . entitlement to summary judgment.” Rivera-Colon v. Mills,
635 F.3d 9, 12 (1st Cir. 2011); see also Mont. R. Civ. P. 56(e)(1) (“A supporting or
opposing affidavit must be made on personal knowledge, set out facts that would
be admissible in evidence, and show that the affiant is competent to testify on the
matters stated.”).

More importantly, even if it were undisputed that “pressure” to receive
gender-affirming care exists in Montana, Defendants point to no material
undisputed facts explaining why a categorical ban is the least restrictive means to
address it. For example, it is undisputed that existing state mechanisms that
regulate the practice of medicine (like investigation and discipline by licensing
bodies, and medical malpractice and informed consent actions) can be used to
address any “pressure” to receive gender-affirming medical care. A.455-56
(Defendants’ Rule 30(b)(6) designee testifying that a healthcare professional
pressuring a patient could constitute unprofessional conduct that licensing bodies

could investigate).

5 Elle Palmer, identified as a “Montanan” by Defendants, does not indicate whether she received
care in Montana. Defs. Br.,, Ex. D. Moreover, her affidavit evinces no evidence of being
“pressured” to receive gender-affirming care. /d.

14



And no undisputed fact explains why Montana could not address any
purported concerns about pressure by simply directly prohibiting coercion or
interference with a patient’s medical decision-making across all areas of medicine,
or use existing, generally-applicable means to address any such concern (as
discussed more fully above). Rather than attempt to address this, Defendants state
simply that SB 99 “prevents susceptible youth and their families from medical
providers’ pressure to receive experimental treatments and procedures.” Defs. Br.
21. But this is not an accurate characterization of what SB 99 does. The statute
does not institute legal protections for youth and their families against being
pressured to make medical decisions; rather, it outlaws an entire category of
medical treatment for minors—whether or not they are pressured to receive it.°
And rather than attempt to address “pressure” generally in the practice of medicine,
it applies only to medical care that is provided to “address [a] minor’s perception
that [their] gender or sex” is something other than the minor’s sex assigned at birth.
Mont. Code Ann. § 50-4-1004(1)(a). Thus, SB 99 is both over- and underinclusive
with respect to any interest in addressing “pressure.”

B. SB99’s Categorical Ban Is Not Justified By Any Undisputed Facts
Regarding the Risks of Gender-Affirming Medical Care.

Any constitutional justification asserted in defense of SB 99 apart from
addressing “pressure” to receive gender-affirming care is “hypothesized or
invented post hoc in response to litigation” and is therefore an insufficient basis for
Defendants’ motion. United States v. Virginia, 518 U.S. 515, 533 (1996). “Because
post-hoc rationalizations provide an insufficient basis to find a compelling
governmental interest, the court must look to the compelling interest asserted by

[the State] at the time of” SB 99°s enactment. Native Am. Council of Tribes v.

® Defendants’ assertion that the banned care is “experimental” is addressed more fully bellow.
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Weber, 897 F. Supp. 2d 828, 849 (D.S.D. 2012), aff’d, 750 F.3d 742 (8th Cir.
2014). Though Defendants make no explicit reference to additional state interests,
they present a highly disputed narrative of purportedly “undisputed” facts that they
argue justifies SB 99’s categorical ban.

1. Undisputed Facts Show that SB 99 is Noz Narrowly Tailored
to Any Interest Regarding the Medical Risks of Treatment.

Defendants seek to justify SB 99 by pointing to potential medical risks
associated with the various medical interventions that comprise gender-affirming
medical care. As discussed above, it is undisputed that every medical intervention
presents risks of adverse effects. Thus, the mere fact that gender-affirming medical
treatment carries some risks does not differentiate it in character from other forms
of medical intervention and justify singling it out for categorical prohibition. See,
e.g., A.162; see also Pls. Br. 14, 15. And the State has made no showing (let alone
through undisputed facts) that gender-affirming medical care is uniquely risky such
that it should be treated differently from any other form of medical care that carries
risk. Neither has the State offered any authority to support the notion that it
possesses a compelling interest in prohibiting treatments if they are not
categorically free of medical risk.’

To the extent Defendants claim that any of the specific potential adverse
effects associated with gender-affirming care justifies the categorical ban reflected
in SB 99, that argument necessarily fails. With respect to any of the risks identified
by Defendants, it is undisputed that (a) the same medications or interventions used

to treat other conditions also pose the same risk, and/or (b) other medical

7 Defendants make the wildly speculative, incorrect, and unsupported claim that minor patients
receiving gender-affirming medical care are “all but certain to suffer any number of . . . harms.”
Defs. Br. 17. Defendants make no attempt to support or justify this extraordinarily bold claim that
the degree of risk is anywhere near “all but certain,” and this claim is clearly disputed. See, e.g.,
A.076.
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treatments offered for minors (but not banned by SB 99) pose the same medical
risks. See A.075-76, 162-63, 427-31, 352 (undisputed that risks of puberty
blockers, estrogen, and testosterone are not limited to treatment of gender
dysphoria), A.380-82, 383, A.348 (undisputed that the risks posed by the
interventions, including any potential risk to fertility or sexual response, are also
posed by other treatments not banned by SB 99).

SB 99 does not ban the medications at issue outright, nor does it ban all
medications which carry any particular risk when prescribed for minors. Rather,
SB 99 bans medical treatment when, and only when, it is provided to “address the
minor’s perception that her gender or sex” is something other than the minor’s sex
assigned at birth; meanwhile, the State expressly permits the same medications
(carrying essentially the same risks) when used to treat other conditions and allows
other treatments to be provided to minors despite posing the same risks with which
the State purports to be concerned. Mont. Code Ann. § 50-4-1004(1)(a). State law
also permits Montanans, including minors, to access investigational medications
that have not been approved by the FDA for any purpose and that carry all manner
of potential risks. See S.B. 422. Thus, SB 99 is extremely underinclusive with
respect to any of these identified risks, and is accordingly not narrowly tailored to

any interest in preventing harm from adverse effects.®

8 The unremarkable fact that WPATH acknowledges the potential risks does nothing explain why
those risks necessitate a categorical ban. Defendants’ selective quoting from the Standards of Care
in fact demonstrates SB 99’s fatal underinclusiveness. The passage from the Standards of Care
quoted in Defendants’ brief discussing risks and that “[s]ystemic long-term studies” that are
“urgently needed” does not refer to the treatments banned by SB 99, but in fact refers to surgeries
conducted on intersex patients (as the context makes clear), which are explicitly permitted by SB
99. See SA.085-92. Defendants’ emphasis on the risks and research base underlying these
treatments—without explanation as to why a policy permitting them but not permitting
interventions to treat gender dysphoria—only highlights that SB 99 is underinclusive with respect
to these justifications.
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Finally, Defendants assert that the “alternative treatments” of “watchful
waiting” or psychotherapy alone are safer alternatives to gender-affirming medical
care. Defs. Br. 8. First, this claim is not only disputed and incorrect, SA.022, 021,
it is immaterial: Defendants have offered no authority establishing that the
legislature is free to ban medical treatments whenever it can point to an alternative
treatment with a purportedly more favorable side effect profile (even when, as
here, it is undisputed that in at least some cases, that alternative treatment will and
does fail to address the medical condition at issue, and thus leads to greater
consequential harms). SA.021 (Defendants’ designated expert acknowledging that
she has had patients for whom psychotherapy failed to address gender dysphoria
and who proceeded to transition). Under Plaintiffs’ privacy and other claims, the
burden of constitutional justification is on the State to establish why banning this
treatment withstands heightened scrutiny—not why it might prefer another path.

Moreover, Defendants fail to show that it is undisputed that watchful waiting
or psychotherapy is effective in treating gender dysphoria or the attendant harms to
mental health. To the contrary, their own representative testified that banning
medical treatment would likely lead to increases in anxiety, depression, and
suicidality. SA.033. Nor do Defendants present any evidence or undisputed facts
demonstrating that psychotherapy causes adolescents with gender dysphoria to
“desist” or no longer identify as transgender—nor could they, as their own expert
acknowledges that the scientific literature suggests that gender dysphoria present in
adolescence is unlikely to desist, and that gender identity is resistant to voluntary
change. A.362; see also A.482; SA.023. And even if it were undisputed that
psychotherapy alone may cause some young people to no longer identify as
transgender, it certainly is undisputed that this would not be the case for every
young person with gender dysphoria, and thus SB 99 is overinclusive and not

narrowly tailored. SA.021.
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2. SB 99 Is Not Narrowly Tailored to Any Other State
Interest.

Finally, Defendants raise several additional purported justifications for SB
99’s categorical ban separate from medical risks. But Defendants do not
substantiate these justifications with undisputed facts; rather, the undisputed facts
undermine these asserted interests. Nonetheless, even assuming that each interest
offered by Defendants is legitimate, or even compelling, none of them justifies a
categorical ban, and Defendants ignore less restrictive alternatives at every turn.

Off-Label Use. First, Defendants argue that SB 99 is justified because the
banned medications are used “off-label” (meaning they are FDA-approved for
some indications but not the specific indication for which they are being
prescribed) when used to treat gender dysphoria. Defs. Br. 19, 20. Once again,
Defendants fail to support their assertion that off-label use of a medication equates
to unsafe or risky medical treatment with reference to any undisputed facts. See,
e.g2., A.265-66 (Plaintiffs’ expert Dr. Antommaria explaining that off-label use
does not equate to a lack of evidence of safety or efficacy). To the contrary, it is
undisputed that off-label use is common, particularly in pediatrics. A.265-66, 351,
379, 385-86, 401. And Defendants’ own designated experts testify that they
prescribe medications off-label in their own practices, or that they see no issue
with doing so in other medical contexts. A.351, 379, 385, 401, 425.

Moreover, Defendants do not even attempt to demonstrate that SB 99 is
narrowly tailored to any interest in prohibiting off-label use of medications. SB 99
does not ban off-label prescription generally, and Montana’s right-to-try law
expressly permits medical care that is not even approved for any purpose by the
FDA (which both sides agree means that it lacks clinical data to support its general
use) and that is explicitly deemed “investigational.” See A.265, SA.024-25, A.356,

471-72. Defendants make no attempt to justify this extreme underinclusiveness.
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Misdiagnosis/Regret. Next, Defendants rely on the possibility of regret,” by
pointing to individual “detransitioners” who are witnesses for the State or who
have filed lawsuits in other states, to justify SB 99.!° But it is undisputed that regret
accompanies virtually every area of medicine, and Defendants make no attempt to
establish that regret is at all a common or likely outcome compared to other
medical treatments not banned by SB 99. Nor could they, as their own experts
acknowledge that the medical literature establishes that the regret rate for gender-
affirming medical care is generally low. A.384; see also A.205. If Montana were
concerned with eliminating medical regret, it could have enacted a law banning all
forms of medical care giving rise to any medical malpractice actions—but it did
not do so (perhaps because such a law would ban virtually all forms of medical
care). Because SB 99 bans the medical interventions at issue, but does not ban
other medical care that may carry the same or much higher likelihood of medical
regret, it is highly underinclusive and not narrowly tailored to any interest in
preventing medical regret.'!

Additionally, even taking Defendants’ claims about regret and detransition at
face value, the affidavits attached by Defendants fail to justify a categorical ban
because they confirm that less restrictive alternatives are available. For example, it

is undisputed that the clinical practice guidelines provide for a biopsychosocial

% Defendants also claim that the possibility of regret or misdiagnosis means that the benefits of
gender-affirming medical care—specifically, the changes to secondary sex characteristics that
contributes to a reduction in gender dysphoria—are actually risks.

10" As discussed above, none of these witnesses indicate that they received gender-affirming
medical care in Montana.

' Defendants reference a complaint filed against one of Plaintiffs’ experts and a news article about
a study in which the same expert’s research is discussed. The allegations in the referenced
complaint are clearly disputed, and that expert has disputed the claims made in the news article
when asked at her deposition and in other cases. SA.044-061; see also Decl. of Johanna Olson-
Kennedy, M.D., M.S., Misanin v. Wilson, 2:24-CV-04734 (D.S.C. Nov. 18, 2024), Dkt. 51-5
(SA.066-69).
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assessment before initiating care. SA.083-84. But both affiants cited by Defendants
as having regretted treatment state in no uncertain terms that they did not receive a
mental health assessment prior to initiating treatment. Defs. Br., Ex. C 46, Ex. D 8.
Defendants make no effort to show why the State could not impose a less restrictive
alternative to address the circumstances reflected in these anecdotes, such as a law
mandating that care be provided consistent with the clinical practice guidelines, or a
law instituting enhanced assessment requirements. '

Nor does Defendants’ concern with a purported “sudden rise” in gender
dysphoria among young people explain why a categorical ban would be justified.
Defendants do not attempt to reference undisputed facts establishing that any
purported increase in prevalence of gender dysphoria diagnoses is a result of
misdiagnosis, or is accompanied by a higher likelihood of regret. And, as discussed
above, far less restrictive means are available to address any purported concern
with misdiagnosis. At best, Defendants imply that there is a causal connection
between social media use and increases in diagnosis of gender dysphoria, but this
claim is plainly disputed. A.119-23 (explaining flaws in the “social contagion”
hypothesis). There are also other reasons for increases in diagnosis or presentation,
including, for example, decreases in stigmatization or increased insurance coverage
leading to more families being able to afford care and seek evaluations. A.121-22.

Even if it were undisputed that some fraction of transgender adolescents
come to identify as transgender as a result of social influence, Defendants’ own

experts acknowledge that this concern would not apply across the board, and thus

12 Defendants also reference declarations submitted in opposition to the preliminary injunction,
but as with their two affiants, none of these witnesses indicate that they received care as a minor
in Montana. Two of the affidavits concern patients who were adults when they initiated gender-
affirming medical care. See Dkt. 106 §5; Dkt. 105. The other two, as with Defendants’ two new
affiants, do not indicate that the relevant patient received the biopsychosocial assessment. See Dkt.
108 q12; Dkt. 107 97.
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would not justify a categorical ban. A.365-66. For example, one of Defendants’
experts acknowledged that the scientific literature underlying this hypothesis
would not apply to adolescents assigned male at birth, but SB 99 bans medical care
even as to those adolescents. /d. Similarly, another of Defendants’ experts
acknowledged that his concern applied only to a proportion of transgender
adolescents which he was unable to quantify, and that “a certain proportion of
children with gender dysphoria have it permanently.” SA.036-37. Rather than
institute less restrictive means to address this concern, like mandating that care be
provided according to the clinical practice guidelines, or mandating some form of
enhanced assessment, SB 99 bans care across the board. Thus, it is not narrowly
tailored to any interest in reducing misdiagnosis of gender dysphoria.

The confused reference in Defendants’ briefing to the rate of “desistance”
among pre-pubertal transgender children is both misplaced and irrelevant. The
figures and sources cited by Defendants refers to studies of the proportion of pre-
pubertal children who will go on to identify as transgender in adulthood. See
A.244-45. But no medical interventions are offered to pre-pubertal children, and
the scientific literature is clear: when gender dysphoria persist into adolescence, it
is overwhelmingly likely to persist. A.243-44. On this point, both sides agree—
Defendants’ own designated expert acknowledges that “there’s a good bit of
literature that indicates that adolescent gender dysphoria continues into adulthood.”
A.362; see also A.482 (“[ W ]hen gender variance with the desire to be the other sex
is present in adolescent, this desire usually does persist through adulthood.”).!

Informed Consent. Next, Defendants assert that it is “unclear” how

informed consent can be achieved in the context of a minor patient with gender

13 Defendants’ subsidiary argument that “social transitioning encourages full medical transition,”
Defs. Br. 9, is both disputed and immaterial as a purported justification for SB 99, which does not
ban or attempt to regulate social transition.
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dysphoria, because the relevant information cannot be conveyed in an age-
appropriate way. Defs. Br. 9. But parental informed consent is the generally
applicable mechanism through which minors are able to receive medical care (to
which they provide their assent). A.376-77. And both sides agree that this
mechanism is a sufficient ethical basis for minors to receive care in other contexts,
including ones with similar risks and consequences. SA.024-25, A.383, SA.012,
005-008, 003. If Montana were concerned with the ability of minors to provide
assent (and for their parents to provide consent) to treatments that may affect a
minor’s future, that does not explain why it banned only these treatments rather
than declare that minors are simply unable to assent to medical care. Because it did
not, SB 99 is underinclusive with respect to this purported concern. More
specifically, SB 99 is not narrowly tailored with respect to Defendants’ assertion
that a child who “has not gone through puberty” cannot adequately consent to care
that may carry certain risks, given that (1) as discussed above, medical
interventions are not available for pre-pubertal children; and (2) SB 99 bans care
for all minors, whether or not they have entered puberty for some duration of time.
Defs. Br. 9. And, as discussed immediately above, SB 99 permits care in other
areas of medicine that carry the same risks.

Europe. Finally, Defendants point to various purported actions by some
European governmental health agencies that they claim support SB 99. In each
case, Defendants’ portrayal of what these agencies have done is disputed,
sometimes by the statements and admissions of Defendants’ own experts; and
crucially, it 1s undisputed that none of these countries have instituted a ban on care
like SB 99. Defendants claim that “Sweden does not offer gender transitioning
outside of research settings,” Defs. Br. 3, but as Defendants’ own expert witness
and Swedish psychiatrist Sven Roman testified, this is not true: under the Swedish

criteria, gender-affirming medical care is widely available to minors outside
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research contexts in Sweden. A.404; see also SA.012-015 (acknowledging that
care is available in Sweden and that statement in his report that the Swedish policy
was “essentially a ban” was incorrect). In fact, the Swedish guidelines are in some
ways far more permissive than the clinical practice guidelines that apply in the
U.S. SA.016 (Defendants’ expert acknowledging that the Swedish guidelines allow
treatment in certain cases when parents do not provide consent). Similarly, any
suggestion that gender-affirming care has been banned or severely restricted in
Finland, Norway, or Denmark, is incorrect. See A.277 (discussing review of EU
countries, including Finland, Norway, and Denmark, which found that “[a]ll
services routinely offer interventions to suppress puberty and masculinising/
feminising hormone interventions” or referred to a national service); see also
SA.017-18.

As for the United Kingdom,'* Defendants’ own experts acknowledge that
the U.K. policy currently in effect is not a categorical ban—it allows hormones to
be prescribed in adolescence and allows puberty blockers in the context of clinical
trials. A.152, 386-87. Finally, to the extent Defendants rely on the Cass review
(and quoted portions of the TransActual decision from the United Kingdom which
are summarizing the report’s findings), their own experts acknowledge that the
Cass report does not support banning care and in fact acknowledges that care is
appropriate for some minors. Defs. Br. 4; A.386-87, 436.

If anything, “[t]hese countries’ approaches to gender-affirming medical care
highlight that [the State’s] chosen ‘means’—a sweeping ban on such care—fails to
properly account for the ‘close means-end fit’ heightened scrutiny requires.” Poe

ex rel. Poe v. Labrador, 709 F. Supp. 3d 1169, 1194 (D. Idaho 2023) (quoting

!4 Defendants assert that the United Kingdom is “not alone” in part because “Scotland and Wales”
implemented similar restrictions. Defs. Br. 3. Of course, Scotland and Wales are part of the United
Kingdom.
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Sessions v. Morales-Santana, 582 U.S. 47, 68 (2017), appeal filed, No. 24-142
(9th Cir. Jan. 9, 2024).

IV. SB 99 Violates Equal Protection, Which Independently Requires Strict
Scrutiny.

The Montana Constitution’s “guarantee of equal protection is a fundamental
right . . . that extends to minors[.]” Planned Parenthood 4| 26. It provides even
more individual protection than the United States Constitution’s Equal Protection
Clause. Snetsinger v. Mont. Univ. Sys., 2004 MT 390, q 15, 325 Mont. 148, 104
P.3d 445. “When analyzing an equal protection claim, the [c]ourt follows a three-
step process: (1) identify the classes involved and determine if they are similarly
situated; (2) determine the appropriate level of scrutiny to apply to the challenged
legislation; and (3) apply the appropriate level of scrutiny to the challenged
statute.” Planned Parenthood, 9 26 (citing Goble v. Mont. State Fund, 2014 MT
99, 4] 28, 374 Mont. 453, 325 P.3d 1211).

In granting Plaintiffs’ motion for a preliminary injunction, this Court already
determined that SB 99 classifies based on sex and on transgender status and that
such a classification must be subject to strict scrutiny. PI Order 19-27; see also
Cross, 9 64 (McKinnon, J., concurring). Defendants offer no basis to revisit these
sound conclusions or for this Court to reach a different result.

A.  SB 99 Classifies on the Basis of Sex.

On its face, SB 99°s prohibition against the provision of medical care “to a
male minor to address the minor’s perception that his gender or sex is not male[,]”
and “to a female minor to address the minor’s perception that her gender or sex is
not female[,]” classifies based on sex. Mont. Code Ann. § 50-4-1004(1)(a)-(b). As
this Court and others have held, laws like SB99 on their face impose differential
treatment based on the sex an individual is assigned at birth “[b]ecause the minor’s

sex at birth determines whether or not the minor can receive certain types of
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medical care under the law.” Brandt ex rel. Brandt v. Rutledge, 47 F.4th 661, 669
(8th Cir. 2022); Kadel v. Folwell, 100 F.4th 122, 153 (4th Cir. 2024) (“This is
textbook sex discrimination . . . . For one, we can determine whether some patients
will be eliminated from candidacy for these surgeries solely from knowing their
sex assigned at birth.”) (en banc), petition for cert. filed, No. 24-90 (July 29, 2024),
and petition for cert. filed, No. 24-99 (July 30, 2024).

Separate and independently, SB 99 receives strict scrutiny because under its
plain terms, its language imposes differential treatment based on whether the
treatment is inconsistent with each individual’s sex assigned at birth. If the
legislature cannot “writ[e] out instructions” for determining whether treatment is
permitted “without using the words man, woman, or sex (or some synonym),” the
law classifies based on sex. Bostock v. Clayton Cnty., Georgia, 590 U.S. 644, 668-
69 (2020). Thus, the law prohibits testosterone from being prescribed to
masculinize the bodies of birth-assigned females because such masculinization is
deemed inconsistent with a female birth sex. Conversely, the law prohibits
estrogen from being prescribed to feminize the bodies of birth-assigned males
because Montana deems such feminization inconsistent with a male birth sex. The
same is true for puberty-delaying medication. Birth-assigned males can receive
puberty delaying medication to bring their bodies into alignment with a typical
male puberty, but birth-assigned females cannot. Birth-assigned females can
receive puberty-delaying medication to bring their bodies into alignment with a
typical female puberty, but birth-assigned males cannot. By “discriminating against
transgender persons,” the Act “unavoidably discriminates against persons with one
sex identified at birth and another today.” Bostock, 590 U.S. at 669.

As this Court has already found, “[t]ransgender minors . . . [and t]heir
cisgender counterparts seek these treatments for medical reasons . . . and on the

advice of their healthcare providers.” PI Order 22. Thus, “they are similarly
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situated.” PI Order 21. Under SB 99, minors who conform with the State’s
expectations about sex and gender conformity are permitted to access the
medications, while those who fail to conform are denied access.

Relying on nonbinding and unpersuasive decisions from the Sixth and
Eleventh Circuits, Defendants argue only that this Court should ignore the U.S.
Supreme Court’s recognition in Bostock that “it is impossible to discriminate
against a person for being . . . transgender without discriminating against that
individual based on sex.” Bostock, 590 U.S. at 698.

This argument has already been expressly rejected by another Montana
district court that relied on Bostock’s reasoning to hold that “[i]f the challenged
state actions discriminate against transgender individuals on the basis of their
transgender status, they also necessarily discriminate on the basis of sex.” Order
Granting Pls.” Mot. for Prelim. Inj. at 10, Kalarchik v. State, No. ADV-2024-261
(Mont. First Jud. Dist. Ct. Dec. 16, 2024) (attached at SA.070-84).

Defendants also ignore the holdings of the Fourth, Ninth, and Tenth Circuits
recognizing that Bostock’s fundamental interpretive holding applies in the equal
protection context. See Kadel, 100 F.4th at 153-154; Hecox v. Little, 104 F.4th
1061, 1080 (9th Cir. 2024), petition for cert. filed, No. 24-38 (July 15, 2024);
Fowler v. Stitt, 104 F.4th 770, 793-94 (10th Cir. 2024), petition for cert. filed, No.
24-801 (Jan. 28, 2025). Similarly relying on Bostock, the Eighth Circuit has found
that a ban on gender-affirming care necessarily “discriminates on the basis of sex.”
Brandt, 47 F .4th at 669.

Defendants’ assertion that SB 99 does not discriminate on the basis of sex
because it applies equally to males and females similarly must fail. SB 99
constitutes a facial sex classification whether or not it applies “equally” to both
sexes—just as a ban on marriage for interracial couples that applies equally to

people of different races classifies based on race, or a ban on religious conversion
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that applies equally to people of all religions classifies based on religion. “It is
axiomatic” that classifications “do not become legitimate on the assumption that all
persons suffer them in equal degree.” Powers v. Ohio, 499 U.S. 400, 410 (1991). A
statute that classifies based on sex is subject to heightened scrutiny even if applied
even-handedly to both sexes. See J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 141
(1994) (equal protection right to a jury selection process free of sex discrimination
“extends to both men and women™); cf. Powers, 499 U.S. at 410 (“The suggestion
that racial classifications may survive when visited upon all persons . . . has no
place in our modern equal protection jurisprudence.”). To illustrate the point,
imagine a law that prohibits hairdressers from providing clients gender non-
conforming haircuts—men could only receive typically masculine haircuts and
women could be given typically feminine haircuts. Such a law would undoubtedly
impose a classification based on sex, even though it applies to both men and
women.

Defendants’ next argument—that SB 99 discriminates on the basis of the
purpose of the treatment rather than on sex, Defs. Br. 28-29—confirms rather than
disproves that SB 99 classifies based on sex. The only purpose for which any of
the medications or procedures are prohibited is when prescribed “to address the
minor’s perception that [their] gender or sex is not [the sex they were assigned at
birth].” That the statute “allows children to have these treatments—but only so
long as they are used for any reason other than as gender-affirming medical care,”

(113

makes it clear that “‘[t]he State’s goal in passing [the challenged Act] was not to
ban a treatment. It was to ban an outcome that the State deems undesirable.”” Poe,
709 F. Supp. 3d at 1193 (quoting Brandt v. Rutledge, 551 F. Supp. 3d 882, 891
(E.D. Ark. 2021), aff’d, 47 F.4th 661 (8th Cir. 2022)). This purpose of preventing
affirmation of a gender that is different from one’s birth-assigned sex is, as

discussed above, a clear sex classification.
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Defendants’ argument that the regulation of a medical procedure that only
one sex can undergo is not necessarily a sex classification has no application here.
Defs. Br. 31-32 (arguing that a restriction on abortion does not constitute a sex-
based classification absent evidence of pretext). SB 99 is not a restriction on a
medical procedure that is limited to one sex. Rather, it restricts medical treatment,
such as hormone therapy, that all individuals can otherwise receive, regardless of
their sex. But, on its face, SB 99 uses an individual’s sex assigned at birth to
determine when treatment is prohibited and when it is permitted. Defendants also
rely on Geduldig v. Aiello, 417 U.S. 484 (1974). “Geduldig is best understood as
standing for the simple proposition that pregnancy is an insufficiently close proxy
for sex. The same cannot be said for the inextricable categories of gender
dysphoria and transgender status.” Kadel, 100 F.4th at 146. “[GJender dysphoria is
so intimately related to transgender status as to be virtually indistinguishable from
it. The excluded treatments aim at addressing incongruity between sex assigned at
birth and gender identity, the very heart of transgender status.” /d.

Defendants’ claim that SB 99 imposes an age classification rather than a sex
classification, e.g., Defs. Br. 32, assumes that a law cannot do both or that an age
classification can somehow cancel out SB 99°s sex classification. Both
assumptions are wrong. A law that discriminates on the basis of sex on its face, as
SB 99 does, cannot escape heightened scrutiny by also imposing an age
classification. See Craig v. Boren, 429 U.S. 190, 197-99 (1976) (applying
heightened scrutiny to law that classified based on sex and age).

Defendants also assert that the “same treatment” is not used for cisgender
and transgender adolescents, because one treatment is “correcting an abnormality”
whereas another is “creating an abnormality.” Defs. Br. 29. Likewise, Defendants
argue that there 1s a distinction between treating a physical condition and a

psychological condition. /d. All of that is simply another way of arguing that the
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groups are not similarly situated—a point that this Court already correctly rejected.
PI Order 21 (“Both are medical conditions.”). What matters is that both groups can
have a medical need for the treatment at issue. Attempting to affix labels about
“abnormality” does not change that need. And psychological conditions can and
often do require medical intervention including, for instance, medications to treat
depression.

Additionally, any attempt to use differences between men and women as a
justification for a classification goes not to whether the statute receives heightened
scrutiny, but whether it survives it. Courts consider alleged differences between the
two classes “to decide whether the governmental interest for discrimination is
Jjustified.” Kadel, 100 F.4th at 155 (emphasis added); see also Tuan Anh Nguyen v.
INS, 533 U.S. 53, 62-68 (2001) (different citizenship rules that depend on whether
the citizen parent is a mother or father warranted heightened scrutiny, but analysis
of whether rules were justified depended on the question whether biological
mother and father are similarly situated with regard to proof of biological
parenthood). Such differences do not negate the fact that SB 99, on its face, treats
minors differently based on whether or not medical treatment is consistent or
inconsistent with their sex-assigned at birth. Whether that unequal treatment is
justified by biological differences is a question to be addressed when determining
whether SB 99 survives strict scrutiny, and as discussed more fully above,
Defendants fail to meet their burden.

B. SB 99 Classifies on the Basis of Transgender Status.

SB 99 also classifies on the basis of transgender status by classifying based
on an incongruence between a person’s sex designation at birth and their gender
identity. PI Order 21 (“Given the definition of ‘transgender,” a person whose
gender identity is not congruent with their sex assigned at birth, the language of SB

99 classifies based directly on transgender status.”). And while the text of SB 99
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may not contain the word “transgender,” that is immaterial where the law’s terms
accomplish the exact same objective. See, e.g., Hecox, 104 F.4th at 1077

299

(recognizing that statutes need not use “the word ‘transgender’ to discriminate
against transgender people). Indeed, proponents of SB 99 in the Montana
Legislature also made no effort to conceal their intent to target transgender people.
In fact, SB 99’s primary sponsor, Senator Fuller, stated during a Senate floor
session that “transgender ideology” is a “spiritual dogma” and that “medicine
cannot make a man into a woman or a woman into a man.” See 2/7/23 Senate Floor

Session, 13:14:33, available at http://sg001-harmony.slig.net/00309/Harmony/
en/PowerBrowser/PowerBrowserV?2/20230207/-1/46207#agenda.

As this Court has also previously recognized, transgender status itself is a
suspect classification. PI Order 25 n.7 (noting that “the Court believes that
transgender persons comprise a suspect class”). This is consistent with the law of
the Ninth Circuit. Karnoski v. Trump, 926 F.3d 1180, 1199-1201 (9th Cir. 2019);
Norsworthy v. Beard, 87 F. Supp. 3d 1104, 1119 (N.D. Cal. 2015). Other federal
courts across the country have reached the same conclusion. '

C. Classifications Based on Sex or Transgender Status Are Subject
to Strict Scrutiny.

After identifying the classifications imposed by the challenged statute, the
Court must determine which level of scrutiny it must apply. Planned Parenthood, Y

29. Montana courts apply strict scrutiny “where the legislation at issue infringes

15 Courts across the country have held that transgender people constitute at least a quasi-suspect
class. See, e.g., Doe v. Horne, 115 F.4th 1083, 1102 (9th Cir. 2024) (“[H]eightened scrutiny applies
to laws that discriminate based on transgender status.”); Hecox, 104 F.4th at 1079 (same); Kadel,
100 F.4th at 143 (“[T]ransgender people constitute a quasi-suspect class . . . .”); Dekker v. Weida,
679 F. Supp. 3d 1271, 1291-92 (N.D. Fla. 2023), appeal filed, No. 23-12155 (11th Cir. June 27,
2023); Brandt v. Rutledge, 677 F. Supp. 3d 877, 917-18 (E.D. Ark. 2023); Grimm v. Gloucester
Cnty. Sch. Bd., 972 F.3d 586, 607 (4th Cir. 2020), as amended (Aug. 28, 2020); Karnoski, 926
F.3d at 1200-01; Ray v. McCloud, 507 F. Supp. 3d 925, 937-38 (S.D. Ohio 2020) (collecting cases);
Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017).
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upon a fundamental right or discriminates against a suspect class.” Powell v. State
Comp. Ins. Fund, 2000 MT 321, 917, 302 Mont. 518, 15 P.3d 877. In addition to
triggering strict scrutiny because it burdens the fundamental right to privacy, SB 99
must also be subjected to strict scrutiny because it imposes a suspect classification
by discriminating on the basis of sex and transgender status.

As this Court previously recognized, sex is a suspect classification that
warrants strict scrutiny. PI Order 25-27; see also Cross, 9 64 (McKinnon, J.,
concurring) (“[S]trict scrutiny is the appropriate standard of review . . . because
Article 11, Section 4 is unequivocal in its intolerance for discrimination, which
includes discrimination based on sex.”). While Defendants argue that SB 99 does
not classify on the basis of sex, they do not argue that sex itself is not a suspect
classification warranting strict scrutiny. This Court correctly concluded as a matter
of law that sex classifications must be subjected to strict scrutiny. PI Order 25-27
(“To the degree strict scrutiny imposes a higher burden than [the federal courts’]
heightened scrutiny, that higher burden is justified by Montana citizens’
heightened protection under Article II, § 4”°). Defendants offer no basis for the
Court to revisit this well-reasoned conclusion. And as discussed more fully above,
discrimination against transgender people constitutes discrimination against a
suspect class; thus SB 99 independently receives strict scrutiny for that reason.
For both of these reasons, SB 99 must be subjected to strict scrutiny.

V. SB 99 Also Violates Numerous Other Fundamental Rights.

The State wrongly asserts that SB 99 does not violate any other
constitutional rights. Defs. Br. 35. However, for all of the reasons previously
briefed in support of Plaintiffs’ motion for preliminary injunction, SB 99 infringes
upon Montanan’s fundamental rights to parental autonomy, to seek health care, to

dignity, and to freedom of speech and expression. See Pls. Br. 32-41. Infringement
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of fundamental rights is reviewed under strict scrutiny, which SB 99 fails for the
aforementioned reasons. See supra pp. 12-25.

A. Parental Rights

The Montana Constitution protects “the fundamental right of a parent to
make decisions regarding the care of their children, including, among other things,
the upbringing, education, health care, and mental health of their children.” Stand
Up Mont. v. Missoula Cnty. Pub. Sch., 2022 MT 153, 9 28, 409 Mont. 330, 514
P.3d 1062. The Montana Legislature underscored the importance of this
fundamental right by statute, explicitly prohibiting the government from interfering
unless it “furthers a compelling government interest [and] is narrowly tailored and
is the least restrictive means available.” Mont. Code Ann. § 40-6-701(1); Stand Up
Mont., q 27. Defendants’ response that a more specific statute, SB 99, controls over
this more general statute only confirms that SB 99 cannot satisfy the conventional
requirements of strict scrutiny. Defs. Br. 36.

The State attempts to evade the requirements of strict scrutiny by
mischaracterizing gender-affirming medical care as a “bona fide health risk” to
justify, and even necessitate, legislature interference with parental rights. Defs. Br.
36. However, as discussed above, gender-affirming medical care does not create a
bona fide health risk, and the State cannot baldly assert that it does to sidestep a
parent’s fundamental right to make medical decisions for their children,
particularly where the parents, the minor, and the doctor all agree upon the
appropriate course of treatment. See supra pp. 5-12; see Stand Up Mont., | 27
(finding that the legislature’s “intent of [Section 40-6-701] is clear from a plain
reading: it prohibits the government from interfering with the fundamental parental

rights” unless the government can pass strict scrutiny).
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B. Right to Seek Health Care

Montanans also have a fundamental and inalienable right to “seek[] their
safety, health and happiness in all lawful ways,” Mont. Const. art. II, § 3, including
the right to “seek and obtain medical care from a chosen health care provider and
to make personal judgments affecting one’s own health and bodily integrity
without government interference,” Armstrong, q 72.

The State conflates SB 99°s categorical ban on gender-affirming medical
care for minors with a ban on a particular drug or a single medical treatment by
relying upon Montana Cannabis Industry Ass’n v. State (“MCIA”), 2012 MT 201,
9 24, 366 Mont. 224, 286 P.3d 1161 (analyzing legislation limiting access to
medical marijuana); Defs. Br. 37. However, as the Montana Supreme Court
already held when distinguishing that authority, “the law at issue [in MCIA]
restricted a single drug for all uses” whereas “SB 99 prohibits a host of procedures
and medications, but only if used to treat gender dysphoria.” Cross, § 31. SB 99’s
wholesale ban sweeps in “a broad swath of medical treatments” needed by
transgender adolescents. Id. 9 32. Further, the State’s reliance upon MCIA fails to
address another distinction, that “the procedures and medications prescribed by SB
99 are not ‘unequivocally illegal,” as was medical marijuana when [MCIA4 was]
decided.” Id. § 31; see also A.336-37. Yet SB 99 prohibits minors from obtaining
FDA-approved gender-affirming medical care as treatment for their gender
dysphoria, rendering them unable to “seek and obtain medical care” to ensure their
own health as is their fundamental right under the Montana Constitution. See
Mont. Const. art. II, § 3.

C. Right to Dignity

The Montana Constitution provides that “[t]he dignity of the human being is
inviolable.” Mont. Const. art. II, § 4. The Montana Supreme Court has recognized

that the right to dignity is a fundamental right and that “[t]reatment which degrades
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or demeans persons, that is, treatment which deliberately reduces the value of
persons, and which fails to acknowledge their worth as persons, directly violates”
this right. Walker v. State, 2003 MT 134, 4 81, 316 Mont. 103, 68 P.3d 872.

In an effort to minimize the harm caused by SB 99, the State highlights the
dire living conditions at issue in Walker v. State. See Defs. Br. 38. In fact, Walker
actually supports Plaintiffs arguments because there is no genuine dispute that
gender dysphoria can cause serious harms when left untreated. Both sides—
including the State’s expert witnesses—agree that, without treatment, gender
dysphoria can lead to “very adverse long-term mental health consequences,
including suicide.” A.375; see also A.200-01. The life-altering and potentially life-
threatening impact of depriving transgender adolescents of the care they need
cannot be set aside so easily. This Court already recognized the severity of the
harms at stake when detailing SB 99°s irreparable harms, PI Order 40-43, a holding
that the Montana Supreme Court affirmed, Cross, 4 48-51.

SB 99 violates transgender minors’ right to dignity by threatening and
demeaning their humanity and identity. A person’s ability to live as their true self,
consistent with their core identity, and—specifically to the point here—to align
their body with their gender identity, is protected from government intrusion. Here,
the intrusion on dignity is stark. SB 99 would, for example, seek to forcibly
“detransition” a transgender boy like Mr. Cross, causing him to develop female-
typical secondary sex characteristics in visible opposition to his male gender—and
contrary to the boy he currently sees when he “look[s] in the mirror” and contrary
to what his family, peers, and others in his life have seen for years. A.006. SB 99
infringes upon the fundamental right to dignity by drastically limiting the ability of
transgender minors to seek potentially life-saving care that would allow them to

live in alignment with their gender identity.
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D. Right to Speech and Expression

“No law shall be passed impairing the freedom of speech or expression.
Every person shall be free to speak or publish whatever he will on any subject,
being responsible for all abuse of that liberty.” Mont. Const. art. II, § 7. The
Montana Constitution protects the “vast majority” of speech, and these protections
extend to the right to receive information as an indispensable component of the
free exchange of ideas. State v. Dugan, 2013 MT 38, 9 18, 79, 369 Mont. 39, 303
P.3d 755 (citation omitted); see State ex rel. Missoulian v. Mont. Twenty-First Jud.
Dist. Ct., 281 Mont. 285, 301, 933 P.2d 829, 839 (1997).

SB 99 infringes upon this right. At a minimum, according to the State’s
representatives, SB 99 prohibits health care providers from even referring any
adolescent out-of-state for gender-affirming medical care. SA.034; see Brandt, 677
F. Supp. 3d at 924 (finding Arkansas regulation restricting “healthcare
professionals from making referrals for ‘gender transition procedures’” violated the
First Amendment as a content and viewpoint-based restriction on speech). Thus,
Defendants view SB 99 as not only banning the provision of gender-affirming
medical care but also banning speech that may lead to a minor being provided such
care. And that speech prohibition would exist regardless of whether a particular
patient is on Medicaid or any public funding is implicated. Cf. Defs. Br. 39.

The State draws a false equivalency between the requirements at issue in
Planned Parenthood of Southeast Pennsylvania v. Casey, 505 U.S. 833, 884
(1992), and SB 99’s prohibition against speech. Defs. Br. 39. The law in Casey
required physicians to disclose the risks associated with abortion to ensure
informed consent. 505 U.S. at 840. The Court found that there was no free speech
issue with requiring physicians to provide the risks and alternatives associated with
a procedure before administering that procedure because it is “part of the practice

of medicine, subject to reasonable licensing and regulation by the State.” Id. at
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884. In contrast, here, SB 99 does not simply require physicians to provide patients
with information about the risks associated with a specific treatment option, a step
that gender-affirming medical care providers already take under the clinical
practice guidelines.

Instead, according to Defendants, SB 99 prohibits speech causing a minor to
obtain gender-affirming care at all, including through a referral to a provider in a
state where there is no prohibition on such care. This restricts speech based upon
its content and viewpoint, infringing upon Montana’s fundamental right to speech
and expression. State v. Lamoureux, 2021 MT 94, 9 21, 404 Mont. 61, 485 P.3d
192 (“[R]egulation is content-based if the law ‘on its face, draws distinctions based
on the message a speaker conveys,’ such as ‘the topic discussed or the idea or
message expressed.””); see also Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 585
U.S. 755, 756 766-68 (2018) (addressing arguments based on purported speech-
conduct distinction and holding that “[s]peech is not unprotected merely because it
is uttered by ‘professionals’”).

CONCLUSION

For the foregoing reasons, Defendants’ motion should be denied.
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notw t hst andi ng those things that we experience.

So the science of nedicine is really not
i nfluenced by Christianity either now or in the past
in the sense that the Christian tradition doesn't
offer a particular science of nedicine, but the
vi sion of why we do nedicine and howto really care
wel |l for another is certainly shaped by Christian
tradition.

Q Ckay. Thank you. And in the course of
treating patients, did you ever pursue a course of
treatnment that does not align with Christian val ues?

MR, JOHNSON: Obj ection, vague.

Go ahead and answer.

THE W TNESS: Can you repeat the question?

Q (By Ms. Picasso) Yeah. | n the course
of treating patients, did you ever pursue a course
of treatnent that does not align with Christian
val ues?

MR. JOHNSON: Sane objection.

Go ahead.

THE W TNESS: Yeah, | don't know. Not intentionally
insofar as there's nothing that's a part of good nedi ci ne
that, to nmy know edge, Christian tradition opposes. So |
woul d not have -- | would not have intentionally practiced

bad nmedi ci ne and insofar as | was practicing good nedici ne
112
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are clearly not nedically necessary. And so if
they're telling famlies what they are here saying
under oath, which is what | assune they're doing if
they're telling the truth, according to their
rights, they are msinformng famlies.

Q Ckay. And you opine in paragraph 101
that "MGT brings lifetine physical and soci al
inmplications, including risks of inpaired brain
devel opnent, sterilization, and | oss of sexual
function.”

Did | read that correctly?

A. Al nost. Cl ose enough.

Q Ckay. Let ne just -- would you like to
correct anything that | m sstated?

A. The | ast word was "response" not
"function.”

Q Ch, | don't know why | said -- and | have
it witten as "response.” | don't know where | got
"function” from So are these risks associated wth
any ot her nedical treatnent that are, in your
opi nion, ethically adnm nistered to m nors?

A. Pr obabl y.

Q Ckay. And paragraph 102, you opine
"Puberty bl ockers by design bl ocks the nental,

physi cal, and enotional nmaturation of puberty, which

212
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behal f of the child."

Did | read that correctly?

A. Al nost, and cl ose enough.

Q Pl ease do correct ne whatever the m stake
was.

A. You made "response" plural, but it's

singul ar, but otherw se that was fi ne.

Q Ckay. Thank you. Are you famliar with
the practice of penile circuntision?

A | am

Q Ckay. And generally speaking, is the
practice of penile circuntision performed for the
pur pose of resolving an excess or deficiency that is
likely to cause imm nent bodily harmto the patient?

A No.

Q Ckay. And do you know if penile
circuncisions are perfornmed on infants solely with
t he consent of the infant's parents?

A. | assune they are under done only wth
the consent of the parents or guardi ans.

Q Ckay. And do you know if performng a

penile circuntision on an infant can result in the

sterilization of the infant, however rare?
A. It would have to go very badly for that
to happen, but |I'm sure there has been a case where
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conmplications ultimately resulted in sterility.

Q And do you know if perform ng a penile
circuncision on an infant can inpair the infant's
devel opnent of heal thy sexual responses, however
rare?

A. Same response, it would have to go very
badly. That would be exceptionally rare.

Q But it is possible?

A. Yes. | nean, unlike nedicalized gender
transition where it's very predictable that you wll
be sterile and not devel op a nmature sexual response.

Q Al right.

A In the case of circuntision, it's
exceptionally rare that those woul d happen.

Q Do you think perform ng penile
circunctisions on an infant is ethical?

A. | do.

Q Ckay. And what in particular about this
surgi cal renoval of healthy tissue on the genital of
an infant is ethical?

A The reason | think it's ethical is, to
t he best of our know edge, after, you know,
mllennia of this practice, other than in very rare
cases where there are real conplications, penile

ci rcuncti sion does not result in any |oss of health
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function for the male child. It doesn't lead to
problems with urination. It doesn't lead to
problenms with erection. It doesn't |ead to problens
wth sterility. 1t doesn't |ead to other problens.
So it's a --

Q Uniformy it never |eads to any of those
pr obl ens?

A. | already said except in very rare

occasi ons where there are conplications.

Q Ckay.
A. So in that respect, | don't -- it's done
w t hout -- without anticipation or w thout

f or eseei ng adverse consequences, again, except in
very rare cases.

In the sane way that driving across the
country, you could crash your car and die. You
know, that's not a reason to never drive across the
country. But if you knowit's likely that you're
going to crash your car and die, then it would be

unreasonabl e to drive across the country.

So in that respect, | think it is
ethical. 1Is it required by nedicine? No.
Q And what is penile circuntision -- what

is it trying to treat?

A. | think in npost cases, it's not trying to
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treat any nedical condition. [It's done for cultural

and -- cultural reasons. And, you know, there is --

it is known to reduce the risk of penile cancer,

which is itself is very rare; so that's not a very

strong reason to do a circuncision. But it is -- it

is a reason. And there's sone -- sone reason to

believe that it can reduce the transm ssi on of

sexually transmitted illnesses. Although | think
that -- that's a -- you know, it's not perfectly
cl ear whether that's the case.

Q Ckay. So prinmarily it's not ained at

necessarily treating any particular condition. It's

bei ng perfornmed for cultural reasons?

A Primarily for nost people.

Q Ckay.

MS. PICASSO Ckay. Wiy don't we pause here,

like to just confer with nmy teamreally quickly,

| m ght be able to give you a better sense of about

much | onger. I don't think it will be nuch | onger,

and |'d

and t hen

how

but

just let nme get back to you --
THE W TNESS: Sure.
M5. PICASSO -- with how nmuch npore tinme we need.
How does that sound, Thane?
MR JOHNSON: That's fi ne.
MS. PICASSO Al right.
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PEL ECANOCS

Lanbda Legal Defense & Educati on Fund
800 South Figueroa Street, Suite 1260
Los Angeles, CA 90017

pel ecanos@ anbdal egal . org

ATTORNEY APPEARI NG ON BEHALF OF THE
DEFENDANTS:

THANE JOHNSON

O fice of Attorney GCeneral
P. O Box 201401

Hel ena, MI 59620

t hane. j ohnson@rt . gov

Al so appearing: (Via Zoonm) Al wn Lansing, Peter Renn,

Mart he VanSi ckle, Malita Picasso, Kell d son, Nora Huppert

Charles Fisher Court Reporting
442 East Mendenhall, Bozeman MT 59715, (406) 587-9016

SA.010



© 00 N oo o b~ w NP

e N
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Dr. Sven Roman

THE W TNESS: But should we take a break naybe?

PELECANCS: Yeah, ten m nutes.

MR, JOHNSON: |I'mjust trying to see if | can get a
better sol ution.

THE W TNESS: Good. Ckay.

VI DEO OPERATOR: We'|l| go off the record. The tine

is 9:14 a.m Muntain Tine.

(Wher eupon, a recess was taken)

VI DEO OPERATOR: We are back on the record. The tine

is 9:25 a.m Mountain Tine.

Q (By Pel ecanos) Al right. W were just
di scussing the criteria for the provision of
hor nones under the Swedi sh recommendati ons. These
criteria are fairly simlar to the WPATH St andar ds
of Care 8, correct?

A. I don't know because ny opi ni on about
WPATH and their recommendations is that they are --
differ a lot fromthis one.

Q Ckay. Do you have any specific exanpl es
of how the criteria differ?

A. No, not specific -- not specific
exanpl es, but WPATH have influenced all of the

gender dysphoria treatnent in all the Western world
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Dr. Sven Roman

for the last 20 years, so -- and that has been a
medi cal standard, maybe the biggest in history.

Q The second criteria that we were | ooking
at for the provision of hornonal treatnment for
gender dysphoria says that no untreated psychiatric
problenms are a condition, but would you agree that
that's different from saying that anyone with nental
health conorbidities can't receive gender dysphoria

treat nent ?

A. Let me just look at it once again. Yes,
yes, | would. And | agree -- | could say, of
course, | don't think that if you have any under

psychi atric disorder that that should be a
contrai ndi cati on.

Q And by "contraindication,” you nean
that --

A For nedical treatnment. But the
contrai ndication for ne is the age, the maturity on
the brain. That's the contraindication.

Q Ckay. And when you say for maturity in
the brain, do you believe that mnors or their
parents can consent to, for exanple, puberty
bl ockers in the context of precocious puberty?

A. Yes, because that's sonething different.

Q Ckay. And when adol escents, for exanpl e,
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Dr. Sven Roman

are receiving cancer treatnent and they need to take
hornmonal therapy for that, can their parents or
those m nors consent to treatnent in those
condi ti ons?

A. Yes, because it's a biological problem

Q Ckay. |If we go to page 86.

A Yes.

Q We're | ooking at essentially a |list of
criteria for puberty blockers, simlar to what you
just read for hornone therapy. |1'mgoing to read
this brief list, if you want to read al ong, just so
we can affirmthat we're discussing the sane thing
her e.

The first criteria is "Basic conditions
of thorough diagnostic evaluation, multidisciplinary
deci si on- maki ng, consent from guardi ans, provision
of informati on and expected benefit/risk assessnents
are net."

No. 2, "The adol escent has a stable
psychosoci al situation, and there are no factors
t hat obscure the certainty of the clinical
assessnents (neuropsychiatric or intellectual
disability, untreated psychiatric probl ens,
i ncludi ng suicidal risk and trauma, substance

abuse) .
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Dr. Sven Roman

"Gender incongruence has existed since
chi |l dhood, and gender identity has remai ned stable
over tinme. There is a |lack of evidence about how
| ong gender incongruence shoul d have existed. A
U K publication from 2021 has set the m ninumat a
m ni mum of five years." [As read]

"The onset and progression of puberty has
brought cl ear suffering.

"DSM 5 diagnostic criteria for gender
dysphoria are net.

"The adol escent should be between 12 and

15 years old. In a Dutch publication reflecting the

Dutch protocol, treatnent wth GhRH anal ogue was
started on average at 14.75 years of age (Standard
devi ation equals 1.92, range 11.3 to 18.6). During

t he gui del i nes update process, coments were

recei ved both that 12 years is too |low a cut-off and

that treatnent with extended foll owup may, in

exceptional cases, be justified before the age of

12. "
Did | read that correctly?
A Yes, yes.
Q These criteria are fairly simlar to the
hornmone criteria that | just read, with the

exception of age and the criteria regardi ng puberty
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Dr. Sven Roman

bri ngi ng suffering, correct?
A Yes.
Q Ckay. Wuld you agree that these

criteria taken as a whole are not essentially a ban,

right?
A Yes.
Q Ckay. These criteria would allow for

treatnent in a nuch broader nunber of cases than the
exanpl e you gave of soneone who has already started

treat nent and was being cut off fromthat treatnent,

correct?
A Yes.
Q All right. I1'mdirecting you to page 69.
A Yes.
Q Let's see. Under -- where is this?

Sorry. Under "Background," under the section on
auti sm spectrum di sorder and ADHD.

A Yes.

Q Bel ow where the col ored square is, the
next paragraph bel ow that.

A Yes.

Q It reads, "ASD," which stands for autism
spectrum di sorder, "and ADHD/ ADD do not excl ude a
young person from a di agnosi s of gender dysphoria or

fromtreat nent when i ndicated."”
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Dr. Sven Roman

MR, JOHNSON: What page now?

PEL ECANCS: 81.

MR, JOHNSON: Ckay. Thank you.

Q (By Pel ecanos) Under "Support and
consent from guardi ans,"” do you see that section?

A Yes.

Q It says, "As a starting point, it is the
guardi an who has the right and obligation to decide
on matters of healthcare for the child. However, as
the child grows ol der and nore nmature, the child's
w shes nust increasingly be taken into account. A
child may be consi dered mature enough to decide
al one on his or her own about specific care or
treatment if he or she can assimlate the rel evant

i nformati on and understand the consequences of the

deci sion.”
Did | read that correctly?
A. Yes.
Q So under the recommendati ons, parents and

sonetines, in rare cases, a mnor wthout their
parents can consent to gender-affirmng care; is
that correct?

A. Yes.

Q Thank you. Moving on to other things.

I n your report, you tal k about sone of the practices
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Dr. Sven Roman

t hat .
A J. J, okay. H I, J. Yes, |I've read
t hat .

PEL ECANCS: Could we enter this as Exhibit 532? |Is

that what we're on? 2. Yeah, 532.

MR. JOHNSON: Is this the study gender services for
children and adol escents across the EU?

PELECANCS: Correct, yes.

MR, JOHNSON: Ckay. Thank you.

(Deposition Exhibit No. 532 was mar ked

for identification)

Q (By Pel ecanos) This is one of the

studi es conducted by the University of York at --

A. Ckay.
Q -- the request of Hilary Cass; is that
correct?

A Yes, yes. And -- yes, and | read that,
so | -- yes.
Q Ckay. |If you | ook at page 2 under

"Participation,” the study | ooks at responses from
Australia, Belgium Denmark, Norway, Northern
I rel and, the Netherlands, Spain, and Finl and,

correct? And if you | ook at page 6 --
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A Yes.

Q -- under "Medical interventions," it
states, "All services routinely offer interventions
t o suppress puberty and nmascul i zi ng/ fem ni zi ng
hor none i nterventions except for one regional
service (The Netherlands), which referred to a
nati onal gender service." |Is that right?

A. Ckay, yes.

Q So care's not banned in Norway, correct?

A Yes, and |'ve never said or witten that
it is banned in Norway.

Q What have you witten about the --

A. That they are -- they are follow ng

Fi nl and, Denmark, and Sweden with the precautionary

approach. And that's -- and | stand for that
opi ni on.
Q So you woul d consider all services

routinely offered, including both puberty bl ockers
and hornonal therapy, to be the nodel that they're
f ol | owi ng?

A. No. This survey was a couple of years

ago, and it has happened a | ot of things since that.

This survey was from Septenmber 2022 to April 2023.
It's one and a half years ago. It has happened a

| ot of things.
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Geeta Nangia

IN THE FOURTH JUDI Cl AL DI STRI CT COURT
M SSOULA COUNTY

PHOEBE CRCSS, et al .,
Plaintiffs,
VS. Cause No. DV 23-541
STATE OF MONTANA, et al.,

Def endant s.

VI DEOCCONFERENCE DEPCSI T1 ON
UPON ORAL EXAM NATI ON OF
GEETA NANG A

BE | T REMEMBERED, that the deposition
upon oral exam nation of GEETA NANG A, appeari ng
at the instance of Plaintiffs, was taken via Zoom
through the offices of Fisher Court Reporting, 442
East Mendenhal |, Bozenan, Mbontana, on Tuesday,

Cct ober 29, 2024, beginning at the hour of
9:00 a.m, MST, pursuant to the Mntana Rul es of
G vil Procedure, before Kasey L. Fisher,

Regi stered Professional Reporter - Notary Public.
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Geeta Nangia

APPEARANCES

ATTORNEY APPEARI NG ON BEHALF OF THE
PLAI NTI FFS, PHCEBE CRCSS, ET AL:
M. Peter C. Renn, Esq.
Lanbda Legal Defense and
Educati on Fun
800 Sout h Fi gueroa Street
Suite 1260
Los Angeles, California 90017
prenn@ anbdal egal . org

(Present via Zoon)

ATTORNEY APPEARI NG ON BEHALF OF THE
DEFENDANTS, STATE OF MONTANA, ET AL:
M. M chael Noonan, Esq.
Assi stant Attorney Ceneral
215 North Sanders
P. O Box 201401
Hel ena, Mbnt ana 59620- 2026
m chael . noonan@rt . gov
(Present via Zoon)
Al so present: Alex Rate, Marthe
VanSi ckl e, Mary Grace Thurnon, Meeghan Dool ey,
ALCU dinic Student
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Geeta Nangia

identity itself may be stable over tine.

And ny question is do you think
psychot herapy can cause a change in the gender
identity itself as distinct from sonebody's

under st andi ng of their gender identity?

A I wouldn't distinguish between the two.
| -- 1 just -- | feel like |I've answered that
question the best | can. | apol ogi ze, but that's

the best way | can answer it.

Q Do you believe that psychot herapy can
cause a change in gender identity for al
t ransgender peopl e?

A. No, not necessarily. As |I've said, |I've
had four patients who, you know, through the
process of therapy felt, you know, very
confortable with their gender incongruence and
their dysphoria had becone mld and they deci ded

to becone adults and transition.

Q If a mnor patient cane to you and want ed

psychot herapy for the purpose of bringing their
gender identity into alignnment with their sex
assigned at birth, would you agree to provide that
psychot her apy?

A. No. | think that -- | think that's

conver si on t her apy. | don't think that's
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Q In your expert report, did you cite to
any peer-reviewed articles finding that
psychot her apy al one was adequate to treat gender
dysphoria in m nors?

A No, because the study -- | was cl ear that
t he research hasn't been done and it needs to be
done.

Q Are you aware of any studies rated as
hi gh quality under the GRADE system fi ndi ng
psychot herapy al one is adequate to treat gender

dysphoria in m nors?

A. No. | wish it would be researched to
begin wth.

Q W'l tal k nore about the Cass review
| at er.

But it relied upon a systematic revi ew of

psychosocial interventions for m nors experiencing

gender dysphoria, correct?

A The Cass review was actually broad in its

scope. Wat | | oved about that study is that they

had interviews with transgender patients, they
had -- you know, they went to groups |like LETQ
support groups. So they took into consideration
patient input. They took into consider -- go

ahead.
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expl ai ned to parents what ny -- you know, ny
experience is and that's all.

Q Do you believe that psychot herapy can
cause a change in a person's sexual orientation?

A Again, | would have the sanme answer that
| gave you earlier with regard to gender. No, |
don't believe psychot herapy can change sexual
orientation. | believe that the role of
psychot herapy is to address unconsci ous conflicts
and bring theminto consci ous awareness for the
person so that they thensel ves can feel that they
find an understandi ng of thensel ves that's nore
cl ear.

Q Wul d you agree that gender identity is

resistant to voluntary change?

A Pl ease clarify.
Q Is there a piece of that that's uncl ear?
A What to you nean "voluntary change"?

Like if a person wants to...

Q As di stingui shed from gender identity
changi ng over tine, |I'm asking specifically about
sonebody who causes that to occur.

Wul d you agree that gender identity is
resi stant to voluntary change?

A. Yes. Probably, yes.
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A I nmean, there are phase 1 through 4, I
believe, clinical trials, and | believe they start
out with -- they're animal studies, et cetera.
There's -- and then it proceeds to human studi es.
| can't tell you all that off the cuff.

Q At phase 1, it's not as though there's a
clinical trial proving the efficacy of the drug at

that point, right?

A. Ckay.

Q I s that your under st andi ng?

A Yes. Yes.

Q It's also fair to say that the safety of

the drug is al so unproven at phase 1?

A R ght .

Q Ckay. Do you oppose parents being able
to consent for their children to receiving drug
t hat have only recei ved phase 1 approval even
outside the setting of clinical trials?

A It would depend on acuity and ri sk.

Q So there m ght be circunstances where you

t hi nk parental consent m ght be sufficient?

A. It would depend on acuity and ri sk,
ri ght?
Q But the answer is yes, there are

ci rcunst ances - -
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A Yes. Yes.

Q So you don't think a categorical ban is
appropri ate?

A For ?

Q Parents being able to consent for their
children to recei ve drugs that have only received
phase 1 FDA approval ?

A. It would depend on acuity and ri sk.

Q Again, so that indicates that you don't
support a categorical ban on parents being able to
provi de consent in that context, right?

A. No, incorrect. |''m saying quite the
opposi te. It would depend on acuity and risk. So
iIf you' re tal king, for instance, about a
medi cation that is, hypothetically, to treat
depressi on, okay, and | have a child who has
exhibited treatnent refractory depression and
not hi ng el se i s hel pi ng.

And so if we have a nedicine that is
avail able for treatnent, what | would weigh in
t hat and whet her or not | woul d support a
cat egori cal ban of that medication would be
whet her or not that nedicine has significant risk
to the child' s long-termnental health and future.

And so that's -- that's where | sit on that i ssue.
207

Charles Fisher Court Reporting
442 East Mendenhall, Bozeman MT 59715, (406) 587-9016

SA.025



© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Geeta Nangia

expert report, correct?

A Correct.

Q The openi ng conclusion of this article is
that children who are 12 or ol der should generally
be able to provide inforned consent to nedical
treat nent al ongside their parents providing
I nformed consent, correct?

A. That's correct.

Q Ckay. You can set that aside.

A. Ckay.

Q Have you ever prescribed a m nor
ant i depressants?

A Yes.

Q VWhat' s t he youngest age patient to whom
you' ve prescribed anti depressants?

A Si X.

Q It's not uncommon for mnors to be
prescri bed anti depressants, correct?

A. No.

Q Does a minor need to present an i medi ate
risk of harmto thenselves or others in order for
you to prescribe anti depressants?

A No.

Q In order to provide -- sorry.

In order to prescribe a m nor

211

Charles Fisher Court Reporting
442 East Mendenhall, Bozeman MT 59715, (406) 587-9016

SA.026



© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

Geeta Nangia

anti depressants, you obtain infornmed consent from
the mnor's parents, correct?

A Correct. And | go into it wth the

mnors as well and try to garner the best | can to

garner inforned consent or assent.

Q Do you provide the parents and the m nor
I nformati on about the risks and benefits of
ant i depressants?

A. | do.

Q So let's take the exanple of Prozac.
What are sone of the risks of Prozac?

A. The FDA bl ack box warni ng woul d be a
2 percent risk for suicidal thoughts or ideation
or behaviors. Additionally, you can have
activation. You can have psychosis if the person
were to start hearing voices or seeing things that
weren't there.

And then the nore common side effects

woul d be belly ache, headache, nausea, d upset,
not wanting to eat as much. You can see

shaki ness. Wuld you like ne to go on?

Q If those are the highlights, you can
st op.

A. Ckay.

Q Is it true that one of the potenti al
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for suicidality.
Q Ckay. Have you -- actually, let ne

pause. We've been tal king about anti depressants.

Are there particular nedications that you

prescri be as a psychiatrist that have even greater

| evel s of risk than anti depressants when we're
tal ki ng about the m nor popul ati on?

A. | personally only would utilize
treatnments that are like nore significant in a

situation that high risk was a problem So, for

i nstance, a patient who has bipolar 1 and is nanic

and at risk for significant harmto thensel ves or
to others. Then -- you know, then you -- they
requi re nedication that can carry nore ri sk say
t han an anti depressant may carry.

O psychosis, for instance. That's
anot her event where | would treat. O a child or
adol escent who denonstrated significant threat to

others with regard to aggression. Those are

exanpl es where | would utilize a nedicine that nay

contain nore risk than the anti depressant.

Q Can you give ne sone specific exanpl es of
medi cati ons that you prescribe that are riskier
t han anti depressants?

A. I would say Lam ctal.
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Q I think you're going to have to spel
t hat for Kasey.

A Lanotrigine, which is

L-a-mo-t-r-i-g-i-n-e. That's an exanple. That's

a nood stabilizer.

Trileptal, which is oxcarbazepine. Those

are sone exanpl es.
Q What are sone exanples of the risks that
t hey pose that are greater than anti depressants?
A. Changes in blood counts, so you can see

white cell count drop. You can see pancytopeni a.

You can see issues with tremul ousness, rashes that

can occur, that, you know, one woul d have to
di sconti nue the nedication for.

So, | mean, those would be Iliver
function, nmaking sure that you nonitor |iver
function and sure that that's okay. Those are
exanpl es.

Q Have you ever provided nedi cal treatnent
to a mnor where there was a risk that the
treatment could have a negative effect on
fertility?

A. I'"'mvery careful in that regard. There

are a couple of nedications on the market that can

do that. The anti psychotics in particular. And
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A The point that the WPATH nakes is that
they want to argue that -- that puberty bl ockers
woul d all ow or buy the child nore tinme to nake a
decision as to whether or not they want to proceed
al ong the gender-affirm ng care route.

Q Is one of the reasons for puberty
bl ockers in that popul ation to prevent a nental

health decline that m ght occur as a result of the

© 00 N o o b~ w N P

[ = S S
w N B O

14
15
16
17
18
19
20
21
22
23
24
25

changes associ ated with endogenous puberty?
A. That's what they claim
Q Ckay. So let nme just stop there.

Ckay. Let's shift gears again.

Earlier in your career, you worked at

Pal netto Christian Psychiatry, correct?

A It was ny own busi ness.

Q Ckay. What role did Christianity play in

t hat practice?
MR. NOONAN:  (bj ecti on. Rel evance.
BY MR RENN:

Q You can answer.

A. So | can tell you -- are you asking why I

have the word "Christian” in nmy nane?

Q Let's start there.

A. Yeah. Absol utely. I had grown up in New

Engl and, went to school in Boston. And when
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David Ortley

IN THE FOURTH JUDI Cl AL DI STRI CT COURT, M SSOULA COUNTY

MOLLY CROSS, ET AL.,

PLAI NTI FFS,

VS. CAUSE NO. DV-23-541
HON. JASON MARKS

STATE OF MONTANA, ET AL.,
DEFENDANTS.

Z00M DEPGSI TI ON OF DAVI D ORTLEY

BE | T REMEMBERED, that the Zoom deposition upon oral
exam nation of David Otley, was taken via Zoom on January
10, 2025, beginning at 10:10 A.M NDT, pursuant to Montana
Rul es of Civil Procedure, before Marla C. Cole, BCR,

Certified Court Reporter and Notary Public.
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406. 203. 3375

rat ea@cl unont ana. org

Malita Picasso, Esq.
ACLU Foundati on

125 Broad Street
New Yor k, NY 10004
212. 549. 2461

npi casso@cl u. org

(Present via Zoon)

ATTORNEYS STATE OF MONTANA, ET AL.:

Thane Johnson, Esq.
Al wn Lansi ng, Esq.
PO Box 201401

Hel ena, MI 59620
406. 444. 2026

t hane. j ohnson@nt . gov
al wn. | ansi ng@rt . gov
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Mary Thur non
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David Ortley

BY MR RATE:
Q So we' ve been tal king about the stated i nterest as
drafted in the text of Senate Bill 99. | want to tal k about

any other State interest the State m ght have in a ban on
gender-affirmng care for mnors. Can you identify and
descri be for nme the potential inpact of untreated gender
dysphoria on the health of m nors?

A. | was making the m stake of thinking in advance of
listening to your entire question. Wuld you repeat it
again? |'msorry.

Q Sure. Can you identify and descri be the potenti al

i npact of untreated gender dysphoria on the health of

m nors?

A Well, certainly anxiety, depression. There's much
di scussi on about whether or not there's a -- the
consequences -- suicidal ideation. Those are the ones that

come to m nd.

Q And if Senate Bill 99 were to go into effect, what
woul d that nean for trans mnors currently receiving
gender-affirm ng health care?

MR, JOHNSON: (nbjection. Foundation. Beyond his
expertise. Go ahead.

A. My -- excuse ne, | thought | had silenced this
phone but, apparently, | did not.

Once again, if you would, repeat that

27
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BY MR RATE:

Q So for exanple if Dr. Mstretta, in this case,
recommended that a mnor travel outside of Montana to
recei ve gender-affirmng care, do you know whet her that
woul d fall under the prohibitions enunerated in the Senate
Bill 997

MR. JOHNSON: Sane objecti on.

A. | believe it would sinply -- sinply taking the
position the State's interest in protecting the interests of
the adol escents. It wouldn't matter where that care was
obt ai ned, inside or outside, that m nor and their parents
remain residents, citizens of the State of Montana. So |
think the State would -- or the Attorney General's office
woul d have an interest in prohibiting that, yes.

BY MR RATE:

Q So your understanding is that SB 99 woul d prohibit
a health care provider fromreferring an individual out of
state to receive gender-affirmng care as a m nor?

A | think that's inplicit init, yes.

Q Ckay. Let's turn to the Wrld Professional
Associ ati on on Transgender Health. |If | refer to that to
WPATH, do you understand what |'mreferring to?

A. | do now, yes.

Q Ckay. And what is WPATH to your know edge?

A. It is a-- just as it's nane suggest, it's an

Charles Fisher Court Reporting
442 East Mendenhall, Bozeman MT 59715, (406) 587-9016
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at birth will resume. Puberty-delaying medical treatment does not cause infertility.”
As already stated in the previous point, the changes during treatment with puberty
blockers are not irreversible. Whether fertility is affected by puberty blockers is not
known, but it is very possible as it interrupts the maturation of germ cells.?!
However, it is undeniable that cross-sex hormones can cause infertility.>?

53. Point 49: “Without the support of puberty blockers, the stresses and
anxieties that are common among pubertal transgender youth are markedly
increased, often to the point of clinically significant social isolation, depression, self-
harm, suicidal ideation, and suicide.” There is no evidence for these claims, and it is
highly questionable to claim that suicide risk increases when it is not proven.

54.  Point 51: “For some young people, it may be medically necessary and
appropriate to initiate hormonal puberty consistent with the young person's gender
identity through gender-affirming hormone therapy (e.g., testosterone for
transgender boys, and estrogen and testosterone suppression for transgender girls).”
This should not be done for four reasons: 1) the lack of evidence, 2) the severe side
effects, including the relatively high risk of stroke, osteoporosis and infertility, 3)
the unknown long-term effects, 4) the weak evidence that the new majority of

children with gender dysphoria - most often born female, onset in adolescence and

31 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6626312/
32 https://pubmed.ncbi.nlm.nih.gov/25933804/

30
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often with one or more treatable psychiatric conditions - are indeed permanently
diagnosed with gender dysphoria. As for the fourth reason, a certain proportion of
children with gender dysphoria have it permanently, but so far we cannot distinguish
between those children who have it temporarily, i.e. for a few years, and those who
have it permanently. Studies of pre-pubescent children with gender dysphoria have
shown that at least 85% lose their gender dysphoria at puberty and that the majority
of these children come out as homosexual or bisexual. We have no idea how many
of those in the new and now dominant group, those with Rapid Onset Gender
Dysphoria (ROGD),* later revert to their original gender.

55. Point 52, what the Endocrine Society Clinical Guidelines consider
should be given for information to the adolescent regarding fertility: "Has been
informed of the (irreversible) effects and side effects of treatment (including
potential loss of fertility and options for preserving fertility.)" Here the plaintiffs are
contradicting what they previously wrote about infertility.

56.  Point 59: “Gender-affirming hormone therapy is prescribed for minors
when it is deemed medically necessary to ameliorate the potentially severe
symptoms of gender dysphoria and when it is medically safe and consistent with the
youth’s gender identity.” I cannot comment on how assessments are made in the

USA, but my experience of the six gender dysphoria clinics for children in Sweden

33 https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0202330

31
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this life-saving medical care. She has seen how even discussing the loss of gender-
affirming care can cause so much discomfort, pain, fear, and anxiety in her patients
that she must seriously consider the most appropriate time and manner to initiate the
discussion to minimize its negative consequences to their health and wellness.”
Irrelevant arguments. Trans children, like all other children, should have the right to
evidence-based care.

70.  Point 158: “Dr. Mistretta is deeply concerned for her young transgender
patients because her educational, clinical, and practical experience fully confirm her
knowledge that denying them access to the gender-affirming care proscribed by the
Act will likely lead to an increase in their depression, anxiety, suicidal ideation, and
even suicidal attempts.” This opinion is not scientifically supported.

I declare under penalty of perjury that the foregoing is true and correct.
Executed this 30" day of August 2023.

"

D ve i /26 A
Dr. Sven Roman

39
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JOHANNA OLSON-KENNEDY - October 28, 2024

A The nedi cal risks?

Q Yes.

A No.

Q Ckay. So what are the risks of

prescribing cross-sex hornones to nmal es assigned at

birth?

A So the first thing that we talk about is

bl ood clots. So estrogen -- the delivery of

estrogen to both cis gender people and transgender

femal e people is -- makes them nore hyper

coagul abl e, which neans they can formblood clots

easi er.

Q Which is a risk of a stroke or a heart

attack?

A Correct. That's the first thing that we

tal k about.

Q Ckay.

A W tal k about why yes use bioidentical

hor nones, because the risks of blood clots is |ower.

Q What's a bioidentical --

A It's a hormone that is closest to what

your body is making already. And they're, also,

pl ant - deri ved.

Q All right. What is the risk -- if you can

quantify it -- of suffering a stroke and/or a heart
L.A. Reporters, Inc. (800) 675-9700 91
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JOHANNA OLSON-KENNEDY - October 28, 2024

Q Ckay.

A And again, that's because hornones get
secreted twice a day. So at the peak, they woul d be
close to 1,000. At the trough, it would be closer
to 300. We can't do that with trans nmen because
peopl e don't take hornones twi ce a day. W achieve
a nore consistent |evel throughout the week and it's
sonewhere between 300 and 1,000. For ny patients,

it's very rare for sonebody to be over 800.

Q s 1,000 toxic?
A No.
Q Are there medical conplications if you get

to that |evel?
A | 've never had anyone at that level, so |
can't answer that question. Mst of the information
we know about toxicity comes fromcis gender nen
using testosterone for sports enhancenent.
Q Got it. And what are the consequences of
that of cis gender nen using testosterone for sports
enhancenent? Since you brought it up.

MR, GORDON: (Cbject to form

THE WTNESS: Again, not ny area of
expertise, but certainly shrinking of the testicles,
t he devel opment of acne, potentially, roid rage.

These are just things that |'ve heard about, again,

L.A. Reporters, Inc. (800) 675-9700 103
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JOHANNA OLSON-KENNEDY - October 28, 2024

BY MR THANE:
Q No?
A No.
Q Does anybody know what the results are?
A Diane Chen is the one working onit. |I;

don't know where they are in the process of that
anal ysi s.
Q So we don't know whether they went up down
or stayed neutral ?
A Correct.

MR, THANE: Let's go with this. Dd |
give you your copy? Did | give you one?

MR, GORDON: | don't think so.

MR. THANE: Here you go (indicating).

MR. GORDON:. Thank you.

MR, THANE: And |'m handing you Exhibit 42

and ask you if you know what it is.
(Defendants Exhibit 42 was marked for
| dentification.)
THE WTNESS: | do.

BY MR THANE:

Q And what is Exhibit 427

A It's a New York Times article.

Q And how did this come about where you were
I nterviewed by Azeen -- and |I'mgonna nmess this |ast

L.A. Reporters, Inc. (800) 675-9700
www.lareporters.com
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JOHANNA OLSON-KENNEDY - October 28, 2024

name up -- CGhorayshi?

A | don't know how to pronounce her | ast
nane, |'d just do the sanme job you woul d.

Q Let's call her, "Azeen." How did it conme
about where you were interviewed by Azeen?

A She reached out to the hospital or ne, |
don't renenber, exactly, which. And said that she
was doing interviews of many people across the
field.

Q And | want to the take you to the next
page, first paragraph, and the statenent is,
"puberty bl ockers did not lead to nmental health

| nprovenents." Did you say that to Azeen?

A | don't remenber ny exact quote, word for
word, but | remenber us tal king about this.

Q Ckay. \hat do you nean by, "puberty

bl ockers did not |lead to mental health

| mpr ovenent s" ?

A So | was doing a piece of an analysis for
a two-year paper, and the construct that | was

| ooki ng at, the nean of the sanple was relatively
flat over the two-year period.

Q Ckay. Had it decreased?

A Well, it started out below the clinically

concerni ng range.

L.A. Reporters, Inc. (800) 675-9700 178
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JOHANNA OLSON-KENNEDY - October 28, 2024

Q Ckay.

A And it ended up below the clinically
concerni ng range.

Q So both the beginning, which is

Exhibit 41, was below the clinically concerning

range?

A The nunbers that are reported in this
study cone froma different construct. So what's
recorded here is, specifically, the Beck depression
I ndex and the anxiety neasure that we use. The --
what | was tal king about comes froma different
measure, it's called the child behavioral checklist,
and it's a parent report of the young peopl e.

Q Ckay. And | don't want to take that
statenment out of context, because you, then, qualify
with, "Mst |ikely because the children were already
doing well when the study began." Did you say
sonething |ike that to Azeen?

A Yes.

Q And woul d you agree that the results of --

| guess, the percentages of the children in the

study, as referenced on Exhibit 41, speak for
t hemsel ves? In other words -- let's goto
Exhi bit 417
A Ckay. \hat page?
L.A. Reporters, Inc. (800) 675-9700 179
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JOHANNA OLSON-KENNEDY - October 28, 2024

Q It would be page 2 so it would be 2 of 25.
Ri ght there.

A In the abstract?

Q Yeah.

A Ckay.

Q And in -- at the time of beginning the
study, the majority were white, 52.6 percent;
correct?

A Yes.

Q And 51.6 had el evated depression synptons?
A No, 51.6 is designated --

Q 51.6 percent. |It's getting late in the

day in that way. Elevated depression synptons were
endorsed by 28.6 of the -- that's the cross-sex

hor mone cohort youth, right?

A That's the bl ocker group.

Q Bl ocker group, okay. And 22.1 endorsed
clinically significant anxiety?

A Correct.

Q And 23.6 endorsed lifetinme suicidal

| deat i on?

A Correct.

Q And 7.9 had past suicide attenpts, right?
A Yes.
Q

And fromthat, it was Azeen that concl uded

L.A. Reporters, Inc. (800) 675-9700 180
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JOHANNA OLSON-KENNEDY - October 28, 2024

that this data contradicted your statenent that they
were nost |ikely because the children were already
doing well when the study began?

MR, GORDON. (Object to form

THE W TNESS: Yes.

BY MR. THANE
Q Okay. Do you agree with her concl usion?
A | think that the challenge, here, is, this

Is really conplex data. And | think these two
things can sinultaneously exist. So the nean of the
group be not in a clinically concerning range and

there to be a proportion of the group that is

having -- is struggling.

Q Ckay. Do you agree that the group of

95 -- as referenced in Exhibit 41 -- are struggling?
A Some of them are.

Q Okay. And why did you say to her the

puberty bl ockers did not |ead to nental health

| mprovenent s?

A Because the nean of that group, it

didn't -- it didn't go up over tinme, it remained
under the clinically concerning range.

Q Did it go down, if you recall?

A The mean? No, there was no statistically

significant change --

L.A. Reporters, Inc. (800) 675-9700 181
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JOHANNA OLSON-KENNEDY - October 28, 2024

Q Ckay.
A -- frombaseline to 24 nont hs.
Q And then it quotes you down below, "I do

not want our work to be weaponized." She said, "It
has to be exactly on point and clear and concise."
I's that an accurate quote?

A | assunme it is, | don't know for certain

But | would agree with it.

Q And it states that the reason you have not
publ i shed the data -- | assune that is the nmenta
health issue regard to puberty Dblockers -- is
because it mght fuel political attacks. |s that
fair?

A No. W haven't published the data because

the analysis isn't conplete.

Q So you woul d assert that that's a

m sst atenent of yours because it says, "Asked why,
she said the findings mght fuel the kind of
political attacks that have led to the bans in
gender treatnents."”

A Yeah, | don't know how t hat

m sunder st andi ng happened.

Q So if Ms. Azeen testified that that's what
you said, would you -- | nmean, did you keep any

notes, or anything?

L.A. Reporters, Inc. (800) 675-9700 182
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JOHANNA OLSON-KENNEDY - October 28, 2024

A | did not --

MR, GORDON: (bject to form

THE WTNESS: | did not keep notes, no.
BY MR THANE:

Q Did you -- was the interview recorded?
A Yes.

Q So that recording will speak for itself?
A It wll. | think it's inportant that

there's a lot of context. This was a three and a
hal f hour interview and this was a very snal
portion of the interview, so | that | there's a |ot
of context.

Q Wul d you agree that it's inportant for
you to publish the data so that, in evidence-based
medi ci ne, treating physicians can use that in

provi di ng best nedical practice?

A Yes, that's why we publish 16 manuscripts
al ready.

Q Ckay. But you have not published this
dat a?

A No, because the analysis isn't conplete
yet .

Q When wll it be conplete?

A So the person that was doing the

bi ostatistics for this paper left and went to a

L.A. Reporters, Inc. (800) 675-9700 183
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JOHANNA OLSON-KENNEDY - October 28, 2024

different institution, and so we have to engage a
new person that will take on and finish this
analysis. So | don't know when that's gonna be.
' m hopi ng, soon.
Q How much - -

MR. THANE: Let me look at that. | want

to sort that out.

BY MR THANE:

Q How much has the -- how nuch noney from
the 9.7 -- 9.6 -- | think it's accurately stated in
this exhibit. | don't want to m sstate anything.
A This is the horizontal one, right?

Q Yeah.

MR GORDON: Exhibit 407?
MR, THANE: Yeah.

BY MR THANE:

Q | know it says it on here. |'ve seen --
oh, there it is (indicating). It's on -- right on
the history it has $9,665,715. [I'll showit to you.
A Oh, | believe you.

Q How much of that funding has gone to the
Children's Hospital of Los Angel es?

A Well, it doesn't -- doesn't, like, arrive
in a chunk, right? It happens, |ike, spaced out

over tinme, alittle nore than a fourth, | think, has

L.A. Reporters, Inc. (800) 675-9700
www.lareporters.com
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JOHANNA OLSON-KENNEDY - October 28, 2024

cone to us.
Q How much of that fourth has gone to you
personal | y?
A | have ranged anywhere from 10 percent of
my time whichis .1 FTEto .2 FTE
Q What's "FTE" nean?
A "Full-time enpl oyee. "
Q Ckay. And how nuch --
A So 10 percent of ny salary.
Q How much do you get paid then -- oh, so
they -- you're still just --
A It's really enbarrassing, | don't want to
tell you.
Q You're still getting paid your salary,
ri ght?
A Yes.
Q OCkay. We are winding up. W're gonna
have -- you bill at 200 an hour for the Plaintiffs.
A For this, yeah.
Q Yeah. And approxi mately, how nuch -- how
many hours have you billed? | don't knowif you
know.
A For this case?
Q Yes.
A | haven't billed anything.

L.A. Reporters, Inc. (800) 675-9700 185
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JOHANNA OLSON-KENNEDY - October 28, 2024

Q Oh, really? You're too kind.
A No.
Q V\ow.

MR, THANE: Let ne take a quick break,
because | nmay be done.
MR, GORDON:. Ckay.
VI DEOGRAPHER. O f the record at 3:44 p.m
(Of the record.)
VI DEOGRAPHER: W are back on the report

at 3:52 p.m
BY MR THANE:
Q On Exhibit 42, there is a kind of a quote

fromDr. Tishelman. Do you know Dr. Tishel man?
A | do.

Q Do you agree with her, it's really

I mportant to get the science out into the public?
A Yes.

Q And that's for purposes of medicine?
A Yes.
Q Because even if the -- even if the results

of the study show no i nprovenents, it can help
change how doctors treat their patients; correct?
MR, GORDON:. (Object to form
THE WTNESS: | think it can change the

way doctors talk about their treatnments for sure.

L.A. Reporters, Inc. (800) 675-9700 186
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JOHANNA OLSON-KENNEDY - October 28, 2024

BY MR THANE

Q And if the results are negative, in other
words, there hasn't been an inprovenment, actually
been a decline, it can help doctors deci de whet her
they want to provide treatnment at all?

A Yes.

Q | just want to make it -- did you tell
Azeen, the reporter, that the reason the data with
regard to puberty bl ockers, results of the 95-person
study, has not been published is because the

anal ysis is not conplete?

A | told her that, | think, in
fact-checking -- | can't remenber if the interview
was in April or late March, so | can't renenber if |

told her that during the interview or not.

Q Ckay.

A But yes, in fact-checking.

Q Oh, it's in fact-checking?

A That's -- that's nmy nmenory of it.

Q So you didn't tell her -- when she asked
why, is that the -- it mght fuel sone kind of

political attacks? You didn't say that to her?
MR, GORDON: (Object to form
THE WTNESS: So we were not,

specifically, having a conversation about this
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study. W were tal king about the political
| andscape, in general, and | was talking about the
way that sone of the data that has been published
has been kind of |ooked at in an incorrect way or
anal yzed or | ooked at or considered in a different
way. | was just -- we were not and are not done
with this analysis that | was tal king about from
here. | was trying to nake the point, though, of,
| i ke -- because there have been other studies that
have denonstrated the nental health remains about
the same on bl ockers, and those studies have been
pi cked apart and criticized for not denonstrating an
| mprovenent. That's -- so that's when we were
t al ki ng about .
Q So it's your testinony today that she has
m sconstrued the interview, what you told her?

MR, GORDON: (Cbject to form
BY MR, THANE
Q Azeen.

MR, GORDON: (Cbject to form

THE WTNESS: | think she m sunderstood

what | was tal king about.

BY MR. THANE
Q Ckay.
A The inmplication of the article that they
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were not publishing this data because of political
reasons, but that is not true.
Q Ckay. That's -- and that woul d be on
Azeen's [sic] for msconstruing it or
m sunder st andi ng you?

MR, GORDON: (Cbject to form

THE WTNESS: She wote the article, so --
BY MR- THANE
Q Ckay. But her quote about, "I do not want
our work to be weaponized is accurate?
A That's true about all our work.

MR, GORDON: (bject to form Asked and

answer ed.
Go ahead.
THE WTNESS: That's true about all of our
wor k.
BY MR THANE:
Q What did you tell her about the political

| andscape with respect to your type of work, the
gender-affirmng care?

A | don't remenber the exact words that |
told her, but | was telling her -- and this -- |ike,
what's quoted in here is that this work has a w der
audi ence, people are reading it who m ght not

normal |y read science, that things have to be
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presented in a very clear way so that people were
not reading it and msinterpreting it. That's what
we were tal king about.

MR, THANE: Ckay. That's all the
questions | have.

MR. GORDON: One second. Can we have a
couple mnutes off the record?

MR THANE: Is it better if we |eave the
roon?

MR GORDON:  No, step out.

VI DEOGRAPHER:  You want to go off?

MR GORDON:  Yes, sorry.

VI DEOGRAPHER: W are off the record at
3:57 p.m

(Of the record.)

VI DEOCGRAPHER. W are on the record at
4:04 p. m

MR. GORDON:. No questions fromus. W'l
read and sign.

VI DEOGRAPHER: Do you want copi es of video
synced?

MR. THANE: Regular. Wat does "synced,"
mean?

VI DEOGRAPHER:  Transcript synced to video.

MR. THANE: No, | think, just regular.

L.A. Reporters, Inc. (800) 675-9700 190

www.lareporters.com
SA.057




© 0O N O o b~ W DN P

ST R S R R N S e e e e e~ T O S T
ga B W N P O © 0 N o o b W N BB O

JOHANNA OLSON-KENNEDY - October 28, 2024

VI DEOGRAPHER:  And you?

MR GORDON: I'Il let you know.

MR, THANE: Maybe we m ght -- bear with
us.

MS. LANSING Synced nekes it easier to
follow, right?

VI DEOGRAPHER: The time is now 4:05 p. m
and we are going off the record concluding the
deposition of Johanna O son-Kennedy. Today's date
Is Cctober 28, and it's 4:05 p. m

(Deposition concluded at 4:05 p.m)

L.A. Reporters, Inc. (800) 675-9700
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JOHANNA OLSON-KENNEDY - October 28, 2024

DECLARATION OF WITNESS

I certify under penalty of perjury under the laws

of the State of California that the foregoing is true

and correct.
Executed at Los Angeles, CA , on 110/25
(PLACE) (DATE)
/
(SIGNATURE OF WITNESS)
L.A. Reporters, Inc. (800) 675-9700 192

www.lareporters.com

SA.059



10
11
12
13
14
15
16
17
18
19
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22
23
24

25

ERRATA SHEET

PAGE LINE CHANGES MADE
10 8 | live in the city of South Pasadena, County of Los Angeles
22 7 Should say "individuality"
22 11 Should say "wearing" not wiring
25 6 Should say "remember" not "rebel"
Currently reads "That's the one that | was talking people with gender that | remember that the
25 23 Court signed off on." correct to )
"That's the one | was talking about and remember that the Court provided consent."
27 9 please change "were" to "with"
33 22 Should read "l do not"
58 1,9 Cooper is spelled Kuper
59 4 Cooper should be spelled Kuper
59 20 I'm not sure what this means: "l think Scott has by CV attached to it, but this one does not --"
67 17 "let me try toe explain this" should be changed to "let me try to.."
68 5 "If somebody is not" should be changed to "If somebody has not"
82 11 "Tanner State" should be "Tanner stage"
24 "Yes, we always let people know that he that's" should read "Yes, we always let
82 people know when there is a black box warning"
83 6 inter-cranial should be intracranial
85 1 Change to Tanner Stage
85 13 Change to Tanner Stage
85 25 "But | want to the clarify something" please remove "the"
86 15 Should read: "the ova are"
87 19 | think is supposed to be "about" not "but"
91 18 Should read "We talk about why we use bioidentical.."
92 23 Should read "With synthetic hormones."
94 15 Should read: "they can have shrinking"

L.A. Reporters, Inc. (800) 675-9700 194
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11
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15
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17
18
19
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24
25

ERRATA SHEET

PAGE LINE CHANGES MADE

95 13 should be "resembles”

96 2 Should read "harvest or carry a pregnancy”

101 19 Should read: ""DIY hormones,"

102 11 This sentence: "regard to women identified as a woman at birth?" | think is referrin

to individuals who identify as male but were designated female at birth

102 20 Should be "accesses care"

104 1 area of expertise

104 9 should be "it" not "mit"

105 23 Change Tanner State to Tanner Stage

107 6 "do and they're this therapy for whatever's happening" change "this" to "in"

112 4 | think it is Dr. Moyer, not trillion Moyer

112 | don't know what this is supposed to be, "this billfolds in access to blockers,"

12 but | am sure | didn't say billfolds.

121 6 | think this is supposed to read "patients" not "page"

124 3 Should read "missing" not "mischaracterizing"

139 17 Should read "probably less important if you had a gender neutral name"

141 14 | am not sure what | had said here: "been on existing, maintain existing." but
pretty sure | didn't say that

142 13 Should be "to" not "top"

145 22 remove the word "in"

148 7 change "toe" to "to"

153 12 change "knew" to "new"

155 12 add the word "setting" after

157 10 | don't think this was the question "sometimes a pain for medical studies?"

159 5 We most certainly did not get an additional $48 million. | think this is supposed

to be 4.8 million
162 7 2024 should be 2020
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128. The WPATH SOC-8, in its adolescent chapter, states: “We recommend health
care professionals working with gender diverse adolescents undertake a
comprehensive biopsychosocial assessment of adolescents who present with
gender identity-related concerns and seek medical/surgical transition-related
care, and that this be accomplished in a collaborative and supportive manner.”
(Coleman 2022, Recommendation 6.3) It goes on to state:

The following recommendations are made regarding the
requirements for gender-affirming medical and surgical
treatment (All of them must be met):

6.12- We recommend health care professionals assessing
transgender and gender diverse adolescents only recommend
gender-affirming medical or surgical treatments requested
by the patient when:

6.12.a- the adolescent meets the diagnostic criteria of gender
incongruence as per the ICd-11 in situations where a
diagnosis is necessary to access health care . . . .

6.12.b- the experience of gender diversity/incongruence is
marked and sustained over time.

6.12.c- the adolescent demonstrates the emotional and
cognitive maturity required to provide informed
consent/assent for the treatment.

6.12.d- the adolescent’s mental health concerns (if any) that
may interfere with diagnostic clarity, capacity to consent,
and gender-affirming medical treatments have been
addressed.

6.12.e- the adolescent has been informed of the reproductive
effects, including the potential loss of fertility and the
available options to preserve fertility, and these have been

56
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discussed in the context of the adolescent’s stage of pubertal
development.

6.12.f- the adolescent has reached [T]anner [S]tage 2 of
puberty for pubertal suppression to be initiated.

6.12.9- the adolescent had at least 12 months of gender-
affirming hormone therapy or longer, if required, to achieve
the desired surgical result for gender-affirming procedures,
including breast augmentation, orchiectomy, vaginoplasty,
hysterectomy, phalloplasty, metoidioplasty, and facial
surgery as part of gender-affirming treatment unless
hormone therapy is either not desired or is medically
contraindicated.

(Coleman 2022, Recommendation 6.12)

129. On page S5 of the WPATH SOC-8 guidelines, the Introduction presents the
guidelines as reliable, comfort-oriented, safety-oriented, and evidence based.
“The overall goal of the . . . (SOC-8) is to provide clinical guidance to health
care professionals to assist transgender and gender diverse (TGD) people in
accessing safe and effective pathways to achieving lasting personal comfort
with their gendered selves with the aim of optimizing their overall physical
health, psychological well-being, and self-fulfillment.” The introduction
continues: “WPATH envisions a world wherein people of all gender identities
and gender expressions have access to evidence-based health care, social
services, justice, and equality.” In the next paragraph, WPATH assures
readers that “[o]ne of the main functions of WPATH is to promote the highest
standards of health care for individuals through the Standards of Care (SOC)

57
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200. They deserve to be supported, cared for, and shown that they are valued, as

all individuals should.

201. Minor patients with gender dysphoria deserve to be treated with respect for
their vulnerability and their stage of development, which makes them unable
to provide informed consent. They deserve for their future autonomy to be
protected.

202. While their immediate desire for relief needs to be addressed, they also need
their desire for long-term happiness honored, as growing members of
society. They deserve to have the capacity to make their own decisions
about treatments that would systemically alter their bodies and thereby affect
their future relationships, their ability to have children, their ability to
breastfeed, their ability to experience and feel positively about sexual
intimacy, and their ability to feel well about themselves. This capacity
cannot be reached until adulthood.

I declare under penalty of perjury that the foregoing is true and correct.

A
Executed /M ay /5 , 2024

ﬂ?/ S0

Geeta Nangia
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2:24-cv-04734-RMG Date Filed 11/18/24  Entry Number 51-5 Page 1 of 4

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
Charleston Division

STERLING MISANIN, et al.,
Plaintiffs, Case No. 2:24-cv-04734-RMG
V.

ALAN WILSON, in his official capacity as the
Attorney General of South Carolina, et al.,

Defendants.

DECLARATION OF JOHANNA OLSON-KENNEDY., M.D., M.S.

I, Johanna Olson-Kennedy, M.D., M.S., hereby state as follows:

1. I have been retained by counsel for Plaintiffs as an expert in connection with the
above-captioned litigation.

2. I am over the age of 18.

3. I have actual knowledge of the matters stated herein. If called to testify in this
matter, I would testify truthfully and based on my expert opinion.

4. I am aware of an article titled “U.S. Study on Puberty Blockers Goes Unpublished
Because of Politics, Doctor Says,” authored by Azeen Ghorayshi and published in the New York
Times on October 23, 2024.

5. Based on a misleading title and selective quotations, the article by Ms. Ghorayshi
presents an inaccurate and misrepresentative picture of the status of research I, along with others,

have been conducting.
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6. As I have previously testified, I am a principal investigator on a multisite study that
has been funded in part through a National Institutes of Health grant and is examining the impact
of gender-affirming medical care for transgender youth on physiologic and psychological health
and well-being. The study involves over 400 study participants for whom thousands of data points
have been collected. The first eight years of this study have already been completed and to date,
the study has yielded over a dozen manuscripts.

7. Research takes time and significant resources, and we want to ensure that we
publish our data accurately.

8. Among the multiple manuscripts relating to the study that have been published, our
manuscript pertaining to the “Psychosocial Functioning in Transgender Youth after 2 Years of
Hormones” was published in the New England Journal of Medicine in 2023 and our manuscript
relating to “Laboratory Changes During Gender-Affirming Hormone Therapy in Transgender
Adolescents” was published in Pediatrics in 2024.

0. Throughout this study, up to the present moment, we have continued to conduct
detailed statistical analyses for numerous constructs, including thousands of data points we have
gathered and multiple outcome measures. Some of these relate to the functioning of transgender
youth who received gonadotrophin-releasing hormone analogues (“GnRHa”) as a medical
intervention in relation to the gender dysphoria.

10.  As I testified previously, by its very nature, puberty suppression stops further
development of physical characteristics inconsistent with the adolescent’s identity, which is
therefore meant to prevent (not necessarily improve) the worsening of gender dysphoria, the

deterioration of mental health, and the development of further body dissatisfaction.
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11. At the time of my conversation with Ms. Ghorayshi in the Spring of 2024 as well
as at the time of this declaration, analyses pertaining to multiple data points and outcomes,
including the impact of GnRHa on transgender youth, remain ongoing.

12. It is false that I, or anyone involved in the NIH-funded study, has withheld
publication of data because of politics, as the headline of Ms. Ghorayshi’s article falsely states.

13.  Ms. Ghorayshi’s article ignores key context I provided to her explaining that the
analyses relating to multiple domains we are looking at remains ongoing and that that is why a
manuscript pertaining to the impact of GnRHa treatments for transgender youth has yet to be
published.

14.  As even the article acknowledges, we have every intention to publish our data but
the length of time it has taken to do so is attributable to the sheer amount of work and resources
required to do so accurately, transparently, and clearly. This goal has been further impacted by
resource limitations, including funding cuts and personnel changes.

15.  In my conversation with Ms. Ghorayshi, the specter of politicization and
weaponization of scientific work, including our ongoing study, was raised not as a reason or
explanation for a delay in, or withholding of publication of our findings but as a reason for any
scientist, including myself, to communicate their findings with clarity and in a manner in which
they can be understood not just by the scientific community but by non-scientists as well. As such,
I discussed our study, for which analyses are still ongoing, as a hypothetical example for why our
work product “has to be exactly on point, clear and concise. And that takes time.”

16. In our work as scientific and medical professionals, we strive to ensure the accurate,
transparent, and detailed reporting of data to better understand phenomena, inform the scientific

community and relevant stakeholders of our findings, and generate areas and new ideas for further
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research. It is unfortunate, however, that to do so we must now worry about our words and findings
being misunderstood or misrepresented. That prospect is not and should not be a reason to delay
or not publish data, but rather an incentive to ensure that we do so carefully, clearly, and concisely,
so that our findings cannot be twisted or misrepresented. The process to do so thus takes time and
resources, which often are both limited.

I declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.

Executed this17thday of November 2024.

Johanna Olson-Kennedy, M.D., M.S.
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MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

JESSICA KALARCHIK, an individual,
and JANE DOE, an individual, on
behalf of themselves and all others
similarly situated,

Plaintiffs,
V.
STATE OF MONTANA, et al.,

Defendants.

Cause No. ADV-2024-261

ORDER - MOTION
FOR PRELIMINARY
INJUNCTION

Before the Court is Plaintiffs Jessica Kalarchik (Kalarchik) and

Jane Doe’s (Doe) motion for a preliminary injunction. Alex Rate, Marthe Y.

VanSickle, Malita Picasso, Jon W. Davidson, F. Thomas Hecht, Tina B. Solis,

and Seth A. Horvath represent the Plaintiffs. Alwyn Lansing, Michael Russell,

Thane Johnson, Michael Noonan, and Emily Jones represent Defendants State of

Montana, Gregory Gianforte, in his official capacity as the Governor of the State

of Montana (Gianforte), the Montana Department of Public Health and Human

Services (DPHHS), Charles T. Brereton, in his official capacity as the Director of
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the Montana Department of Public Health and Human Services (Brereton), the
Montana Department of Justice (DOJ), and Austin Knudsen, in his official
capacity as Attorney General of the State of Montana (Knudsen) (collectively
“State”).
STATEMENT OF FACTS

On April 18, 2024, Plaintiffs filed a complaint for declaratory and
injunctive relief challenging Senate Bill 458 (SB 458), Montana Administrative
Rule 37.8.311(5) (2022 Rule), and a 2024 Montana Motor Vehicle Division
(MVD) policy to only issue an amended driver’s license with a sex designation
reflecting a person’s gender identity if the person provides an amended birth
certificate (MVD policy) (collectively “challenged state actions™). Plaintiffs
allege Defendants’ policies and practices are part of an effort to deny transgender
people rights that are widely guaranteed to other Montanans and reflect an intent
to discriminate against transgender people throughout the state.

The 2022 Rule, which originally went into effect on September 10,
2022, provides DPHHS would process applications for amending the sex
designations on birth certificates only if the sex identified on the applicant’s birth
certificate was the result of a scriveners’ error or incorrect data entry or if the sex
of the individual was misidentified on the original certificate. In a February 2024
notice, DPHSS declared it would not amend birth certificates based on “gender
transition, gender identity, or change of gender.” See Mont. Admin. Reg. Notice
37-1002, No. 11 (Jun. 10, 2022).
1
1
1

Order — Motion for Preliminary Injunction - page 2
ADV-2024-261
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On May 19, 2023, Gianforte signed SB 458 into law. SB 458,
codified at Montana Code Annotated § 1-1-201(1)(f), defines “sex” as applicable

to the Montana Code Annotated as:

.. . the organization of the body parts and gametes for reproduction
in human beings and other organisms. In human beings, there are
exactly two sexes, male and female, with two corresponding types of
gametes. The sexes are determined by the biological and genetic
indication of male or female, including sex chromosomes, naturally
occurring sex chromosomes, gonads, and nonambiguous internal and
external genitalia present at birth, without regard to an individual's
psychological, behavioral, social, chosen, or subjective experience of
gender.

Mont. Code Ann. § 1-1-201(1)(¥).

Plaintiffs allege SB 458 is scientifically incorrect and improperly seeks to limit

the meaning of sex without legal, medical, or scientific justification.!

Plaintiffs’ complaint alleges the challenged state actions violate the

Montana Constitution’s equal-protection guarantee, privacy protections, and
prohibition against compelled speech, as well as the provisions of Montana Code
Annotated § 2-4-506. On May 17, 2024, Plaintiffs moved for a preliminary
injunction requesting the Court:

preliminarily enjoining Defendants, as well as their agents,
employees, representatives, and successors, from directly or
indirectly enforcing (1) the 2022 Rule on its face or as applied to
issuing amended birth certificates, (2) the new MVD policy and
practice as applied to issuing amended driver’s licenses, and (3) SB
458 as applied to issuing amended birth certificates and amended

' SB 458 was recently declared unconstitutional and is permanently enjoined.
Reagor v. State of Montana, Cause No: DV-23-1245 (Mont. Fourth Jud. Dist.
Court, Missoula Cty.) (June 25, 2024).

Order — Motion for Preliminary Injunction - page 3
ADV-2024-261
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driver’s licenses, including but not limited to prohibiting Defendants
from denying applications to amend the sex designation on birth
certificates or driver’s licenses based on the 2022 Rule, the new
MVD policy and practice, SB 458, or any further administrative
rulemaking or other action directed toward enforcement of the 2022
Rule, the new MVD policy and practice, or SB 458 as applied to
issuing birth certificates or driver’s licenses.

PI1. Mot. For Prelim. Inj., p. 2 (May 17, 2024).

Following briefing, the Court held oral argument on the motion on November 14,
2024. The matter is now ripe.
PRINCIPLES OF LAW
Pursuant to Montana Code Annotated § 27-19-201(3), the party
moving for an injunction “bears the burden of demonstrating the need for an
injunction order.” Under § 27-19-201(1), as amended by the 2023 Montana
Legislature:

A preliminary injunction order or temporary restraining order may
be granted when the applicant establishes that: (a) the applicant is
likely to succeed on the merits; (b) the applicant is likely to suffer
irreparable harm in the absence of preliminary relief; (c) the balance
of equities tips in the applicant’s favor; and (d) the order is in the
public interest.

Mont. Code Ann. § 27-19-201(1). The Montana Legislature intended for
this standard to “mirror the federal preliminary injunction standard.”
Mont. Code Ann. § 27-19-201(4).

11

11

11

Order — Motion for Preliminary Injunction - page 4
ADV-2024-261
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The Montana Supreme Court further clarified the new preliminary

injunction standard in Stensvad v. Newman Ayers Ranch, Inc., 2024 MT 246, 418
Mont. 378. Adopting the preliminary injunction framework from the Ninth
Circuit, the Stensvad court held:

the preliminary injunction standard sets forth a conjunctive test that

requires an applicant to make a sufficient showing as to each of the

four factors.... Unless it is clear that an applicant fails to raise

serious questions going to the merits, a district court should likewise

consider and address each of the remaining factors.
Id. at 4 29. “The serious questions test continues to allow Montana courts to
preserve the status quo until a full trial can be held without having to tread too far
into the merits of the case.” Id. at 9 26.

ANALYSIS
Plaintiffs have challenged 2022 Rule on its face and as applied to

issuing amended birth certificates, the MVD policy and practice as applied to
issuing amended driver’s licenses, and SB 458 as applied to issuing amended
birth certificates and amended driver’s licenses on the grounds they violate the
Montana Constitution’s equal-protection guarantee, privacy protections, and
prohibition against compelled speech, as well as the provisions of Montana Code
Annotated § 2-4-506. “Statutes are presumed to be constitutional, and we regard
that presumed constitutionality as a high burden to overcome. The challenging
party bears the burden of proving the statute is unconstitutional.” Planned
Parenthood v. State, 2024 MT 178, 9 16, 417 Mont. 457,916, 554 P.3d 153,916
(citations omitted).
11
11

Order — Motion for Preliminary Injunction - page 5
ADV-2024-261
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As a threshold matter, the Court rejects the State’s argument this
litigation presents a nonjusticiable political question. The State argues Plaintiffs’
claims would impermissibly require the Court to write a new protected class into
Montana law. Thus, the State concludes it is within the exclusive jurisdiction of
the legislature to determine whether transgender status constitutes a protected
class. However, “the courts, as final interpreters of the Constitution, have the
final ‘obligation to guard, enforce, and protect every right granted or secured by
the Constitution...”” Columbia Falls Elem. Sch. Dist. No. 6 v. State, 2005 MT
69, 9 18, 326 Mont. 304, § 18, 109 P.3d 257, q 18 (quoting Robb v.

Connolly (1884), 111 U.S. 624, 637, 4 S. Ct. 544, 551, 28 L. Ed. 542, 546).
Determining whether a statute or state policy violates Plaintiffs’ constitutional
rights is directly in the jurisdiction of the Court.

Likelihood of Success on the Merits

The first step in the Court’s preliminary injunction analysis is
whether Plaintiffs are likely to succeed on the merits. Under Montana’s
preliminary injunction standard, “likelihood of success does not require the
applicant to establish entitlement to final judgment, relief at all events on final
hearing, relief at a trial on the merits, or evidence sufficient to prevail at
trial.” Planned Parenthood of Mont. v. State, 2024 MT 228, 9 18, 418 Mont. 253,
9 18, 557 P.3d 440, § 18 (citing Planned Parenthood of Mont., 2022 MT 157,

9 30). To satisfy this factor, Plaintiffs must raise a serious question going to the
merits of their claims.

Although Plaintiffs have raised challenges under four separate
legal theories, Plaintiffs only need to demonstrate one of their claims satisfies the

requirements of Montana Code Annotated § 27-19-201(1) to obtain a preliminary
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injunction. Because the Court finds the issue dispositive, it focuses its analysis
on Plaintiffs’ equal protection claim. Article II, Section 4 of the Montana
Constitution provides no person shall be denied equal protection of the laws.
Analyzing an equal protection claim involves a three-step process. The Court
must:

(1) identify the classes involved and determine if they are similarly
situated; (2) determine the appropriate level of scrutiny to apply to
the challenged legislation; and (3) apply the appropriate level of
scrutiny to the challenged statute.

Goble v. Mont. State Fund, 2014 MT 99, q 28, 374 Mont. 453, q 28,
325 P.3d 1211, 9 28.

“The first prerequisite to a meritorious claim under the equal protection clause is
a showing that the state has adopted a classification that affects two or more
similarly situated groups in an unequal manner.” Powell v. State Comp. Ins.
Fund, 2000 MT 321, q 22, 302 Mont. 518, § 22, 15 P.3d 877, 9 22. The Montana
Supreme Court has held, “two groups are similarly situated if they are equivalent
in all relevant respects other than the factor constituting the alleged
discrimination.” Goble at § 28. Plaintiffs have defined the classes as Montanans
seeking to amend the sex designation on their birth certificates or driver’s
licenses and cisgender Montanans seeking to amend the sex designation on their
birth certificates or driver’s licenses.

Plaintiffs argue the two classes are equivalent in all relevant
respects other than their status as transgender or cisgender. Plaintiffs further
argue the challenged state actions discriminate against transgender people on the

basis of their transgender status and on the basis of sex. Whereas cisgender
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Montanans can obtain amended birth certificates and drivers licenses with a sex
marker accurately reflecting their gender identity, transgender Montanans cannot.
In contrast, the State argues Plaintiffs cannot prevail on their equal protection
claim because they have failed to establish two similarly situated classes or
differential treatment based on a protected class. The State’s argument relies
primarily on the conclusion discrimination on the basis of transgender status is
not discrimination on the basis of sex. The State argues transgender Montanans
do not constitute a protected class and therefore equal protection does not apply.
Based on this conclusion, the State ends its equal protection argument at the class
identification step.

However, whether the challenged state actions constitute
discrimination on the basis of sex and whether transgender status is a protected
class relate more to the appropriate level of scrutiny. “When a statute treats
similarly situated individuals dissimilarly, but not on the basis of a suspect
classification or in the exercise of a fundamental right, a court must subject the
discriminating statute to rational-basis review.” Gazelka v. St. Peter's Hosp.,
2015 MT 127,921,379 Mont. 142, 921, 347 P.3d 1287, § 21 (citing McDermott
v. Mont. Dep't of Corr., 2001 MT 134, 949 31-32, 305 Mont. 462, 29 P.3d 992).
Thus, even if the Court found the alleged discrimination did not involve a suspect
class or fundamental right, that would not be the end of the equal protection
analysis. Regarding the class identification step, Plaintiffs have established the
challenged state actions affect cisgender and transgender Montanans in an
unequal manner.

1
1
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The Court next turns to the appropriate level of scrutiny to apply to
the challenged state actions. Plaintiffs urge the Court to apply strict scrutiny on
the basis transgender Montanans constitute a suspect class. However, the Court
finds it is not necessary at this point in the litigation to determine whether
transgender Montanans constitute a suspect class on the basis of their transgender
status. Rather, the Court addresses the State’s contention discrimination on the
basis of transgender status is not discrimination on the basis of sex. Based on a
review of recent United States Supreme Court and federal court decisions, the
Court disagrees with the State’s conclusion.

In Bostock v. Clayton County, 590 U.S. 644, 140 S. Ct. 1731
(2020), the United States Supreme Court addressed discrimination based on
sexual orientation or transgender status in the context of employment
discrimination under Title VII. There, the Supreme Court held “it is impossible
to discriminate against a person for being homosexual or transgender without
discriminating against that individual based on sex.” Id. at 660. In the present
matter, the State asks this Court to restrict the holding in Bostock to the context
of Title VII of the Civil Rights Act of 1974. Plaintiffs, on the other hand, argue
the logic of the holding applies broadly in an equal protection context.

In Fowler v. Stitt, 104 F.4th 770 (2024), the United States Court of Appeals for
the Tenth Circuit applied the Bostock reasoning to an equal protection claim
substantially similar to the one before this Court. In Fowler, the plaintiffs
challenged an Oklahoma policy which denied sex-designation amendments on
birth certificates on the grounds the policy violated the equal protection clause of
the United States Constitution by unlawfully discriminating against transgender

people on the basis of transgender status and sex.
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Similar to the State’s arguments here, the defendants in Fowler
argued against applying the holding in Bostock in the equal protection context
because there the Supreme Court noted, “[t]he only question before us is whether
an employer who fires someone simply for being homosexual or transgender has
discharged or otherwise discriminated against that individual ‘because of such

299

individual's sex.”” Bostock at 681. Thus, the defendants conclude, the Supreme
Court only intended the holding to apply in the context of Title VII claims.
However, the Fowler Court rejected the argument this language intended to limit
the application of Bostock because, “[a]lthough that was the only question the
Supreme Court decided, the Court did not indicate that its logic concerning the
intertwined nature of transgender status and sex was confined to Title VIIL.”
Fowler at 790.

Relying on the United States Supreme Court decision in Bostock,
the Tenth Circuit Court in Fowler concluded because the Oklahoma policy
intended to discriminate based on transgender status, it necessarily intends to
discriminate based in part on sex. This Court adopts the same reasoning. If the
challenged state actions discriminate against transgender individuals on the basis
of their transgender status, they also necessarily discriminate on the basis of sex.
The Montana Supreme Court has not yet identified the level of scrutiny
applicable to classifications based on transgender status or sex. However, if a
right is “explicit in the Declaration of Rights in Montana's Constitution, it is a
fundamental right.” Gryczan v. State (1997), 283 Mont. 433, 449, 942 P.2d 112,
122. Article II, Section 4 of Montana’s Constitution, found in the Declaration of
Rights, establishes a fundamental right to individual dignity. It states:

1
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“Neither the state nor any person, firm, corporation, or institution shall
discriminate against any person in the exercise of his civil or political rights on
account of race, color, sex, culture, social origin or condition, or political or
religious ideas.” (emphasis added) Therefore, the right to be free from
discrimination on the basis of sex is a fundamental right. “Strict scrutiny applies
when a classification affects a suspect class or threatens a fundamental right.”
McDermott v. State Dep't of Corr., 2001 MT 134, 9431, 305 Mont. 462, 9 31,
29 P.3d 992, q 31 (citing Armstrong v. State, 1999 MT 261, P34, 296 Mont. 361,
934,989 P.2d 364, 9 34).

Under a strict scrutiny analysis, “the State has the burden of
showing that the classification or State action is narrowly tailored to serve a
compelling State interest.” Id. Because the State ended its equal protection
analysis at the class identification step, it offers no argument regarding the state’s
interest or how the challenged state actions relate to a state interest. Plaintiffs
argue the challenged state actions do not serve a compelling government interest.
However, referencing 11 Mont. Admin. Reg. Notice 37-1002 (June 10, 2022),
Plaintiffs suggest the purpose of the challenged state actions are to ensure
“accurate vital statistics.” The State may have a compelling state interest in
ensuring accurate vital statistics. As this case moves forward, the Court
anticipates the argument regarding the state interest will become more clear.
However, even if the State can demonstrate a compelling state interest in
ensuring accurate vital statistics, the challenged state actions still must be
narrowly tailored to effectuate that interest. Here, the State has not demonstrated
the challenged state actions are narrowly tailored. Prior to the implementation of

the challenged state actions, transgender Montanans were able to obtain amended
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birth certificates and drivers licenses. Plaintiffs argue nothing in the public
record supports a finding there were problems maintaining accurate vital
statistics before the implementation of the challenged state actions. Thus, the
state interest could presumably be effectuated without the challenged state
actions. If the challenged state actions are not necessary to effectuate the state
interest, they cannot be narrowly tailored.

Plaintiffs have met their burden of establishing likelihood of
success on the merits under the preliminary injunction standard. Plaintiffs have
raised a valid prima facie case the challenged state actions violate their
fundamental right to be free from discrimination on the basis of sex under the
Montana Constitution. Although the State did not suggest any state interest
served by the challenged state actions, Plaintiffs raised a potentially compelling
state interest. However, Plaintiffs have succeeded in raising a serious question
on the merits as to whether the challenged state actions are narrowly tailored.
Likelihood of Irreparable Harm

The next step in the preliminary injunction analysis is whether
Plaintiffs are likely to suffer irreparable harm in the absence of an injunction.
The Montana Supreme Court has consistently held, “the loss of a constitutional
right constitutes irreparable harm for the purpose of determining whether a
preliminary injunction should be issued.” Mont. Cannabis Indus. Ass’n v. State,
2012 MT 201, g15, 366 Mont. 224, 286 P.3d 1161 (citing Elrod v. Burns,

427 U.S. 347,373, 96 S. Ct. 2673, 2689-690, 49 L. Ed. 2d 547 (1976)). As
addressed above, Plaintiffs have established a prima facie case the challenged
111/

111/
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state actions infringe their constitutional rights under the Montana State
Constitution’s equal protection clause. Therefore, Plaintiffs have demonstrated a
likelihood of irreparable harm absent an injunction.

Balance of Equities and Public Interest

The third step of the preliminary injunction analysis is whether the
balance of equities tips in Plaintiffs’ favor. The final step of the preliminary
injunction test is whether an injunction is in the public interest. The Court
analyzes these factors together because “[w]hen the government opposes a
preliminary injunction, these two factors ‘merge into one inquiry.”” Planned
Parenthood of Mont. v. State, 2024 MT 228, 9 39, 418 Mont. 253, 9 39,

557 P.3d 440, 9 39 (quoting Porretti v. Dzurenda, 11 F.4th 1037, 1047 (9th Cir.
2021).

Citing Ninth Circuit precedent, the Montana Supreme Court has
held, “[a] plaintiff's likelithood of success on the merits of a constitutional claim .
.. tips the merged third and fourth factors decisively in his favor.” Id. at § 40
(quoting Baird v. Bonta, 81 F.4th 1036, 1042 (9th Cir. 2023)). Here, Plaintiffs
have demonstrated a likelihood of success on the merits of their equal protection
claim. Thus, under Montana law, the third and fourth factors weigh in Plaintifts’
favor.

Additionally, applying recent Montana Supreme Court precedent,
the balance of equities “tips in [Plaintiffs’] favor because ‘the government
suffers no harm from an injunction that merely ends unconstitutional practices
and/or ensures that constitutional standards are implemented.”” Id. (quoting Doe
v. Kelly, 878 F.3d 710, 718 (9th Cir. 2017)). Finally, a preliminary injunction is
11
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“in the public interest because ‘it is always in the public interest to prevent the
violation of a party’s constitutional rights.”” Id. (quoting Melendres v. Arpaio,
695 F.3d 990, 1002 (9™ Cir. 2012)).
CONCLUSION

Plaintiffs have demonstrated their request for a preliminary
injunction satisfies the requirements of Montana Code Annotated § 27-19-201(1).
Therefore, Defendants, as well as their agents, employees, representatives, and
successors, are enjoined from directly or indirectly enforcing (1) the 2022 Rule
on its face or as applied to issuing amended birth certificates; (2) the MVD policy
and practice as applied to i1ssuing amended driver’s licenses without an amended
birth certificate; and (3) SB 458 as applied to issuing amended birth certificates
and amended driver’s licenses.

ORDER

IT IS HEREBY ORDERED Plaintiffs’ motion for a preliminary

injunction is GRANTED.

/s/ _Mike Menahan
MIKE MENAHAN
District Court Judge

cc:  All via email:
John Davidson
Alwyn Lansing
Seth A. Horvath
Robert Farris-Olsen
Marthe Y. Vansickle
Michael Russell
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ABSTRACT

Background: Transgender healthcare is a rapidly evolving interdisciplinary field. In the last
decade, there has been an unprecedented increase in the number and visibility of transgender
and gender diverse (TGD) people seeking support and gender-affirming medical treatment
in parallel with a significant rise in the scientific literature in this area. The World Professional
Association for Transgender Health (WPATH) is an international, multidisciplinary, professional
association whose mission is to promote evidence-based care, education, research, public
policy, and respect in transgender health. One of the main functions of WPATH is to promote
the highest standards of health care for TGD people through the Standards of Care (SOC).
The SOC was initially developed in 1979 and the last version (SOC-7) was published in 2012.
In view of the increasing scientific evidence, WPATH commissioned a new version of the
Standards of Care, the SOC-8.

Aim: The overall goal of SOC-8 is to provide health care professionals (HCPs) with clinical
guidance to assist TGD people in accessing safe and effective pathways to achieving lasting
personal comfort with their gendered selves with the aim of optimizing their overall physical
health, psychological well-being, and self-fulfillment.

Methods: The SOC-8 is based on the best available science and expert professional consensus
in transgender health. International professionals and stakeholders were selected to serve
on the SOC-8 committee. Recommendation statements were developed based on data
derived from independent systematic literature reviews, where available, background reviews
and expert opinions. Grading of recommendations was based on the available evidence
supporting interventions, a discussion of risks and harms, as well as the feasibility and
acceptability within different contexts and country settings.

Results: A total of 18 chapters were developed as part of the SOC-8. They contain
recommendations for health care professionals who provide care and treatment for TGD
people. Each of the recommendations is followed by explanatory text with relevant references.
General areas related to transgender health are covered in the chapters Terminology, Global
Applicability, Population Estimates, and Education. The chapters developed for the diverse
population of TGD people include Assessment of Adults, Adolescents, Children, Nonbinary,
Eunuchs, and Intersex Individuals, and people living in Institutional Environments. Finally,
the chapters related to gender-affirming treatment are Hormone Therapy, Surgery and
Postoperative Care, Voice and Communication, Primary Care, Reproductive Health, Sexual
Health, and Mental Health.

Conclusions: The SOC-8 guidelines are intended to be flexible to meet the diverse health
care needs of TGD people globally. While adaptable, they offer standards for promoting
optimal health care and guidance for the treatment of people experiencing gender
incongruence. As in all previous versions of the SOC, the criteria set forth in this document
for gender-affirming medical interventions are clinical guidelines; individual health care
professionals and programs may modify these in consultation with the TGD person.

KEYWORDS

adolescents; assessment;
children; communication;
education; endocrinology;
eunuch; gender diverse; health
care professional; institutional
settings; intersex; mental
health; nonbinary; population;
postoperative care; primary
care; reproductive health;
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facilitate the necessary passage of time needed
by the individual to explore gender identity and
to actively participate in sex designation, espe-
cially for conditions in which sex role change is
common (i.e., in female-raised individuals with
5a-RD-2 deficiency; Cocchetti, Ristori, Mazzoli
et al., 2020; Fisher, Castellini et al., 2016).
HCPs can counsel individuals and their fam-
ilies directly if the providers have sufficient
expertise and can leverage expertise needed to
determine both a course of treatment appropriate
for the individual and the logistics involved in
implementing the chosen therapeutic option.

Statement 10.9
We suggest health care professionals counsel
parents and children with intersexuality (when
cognitively sufficiently developed) to delay
gender-affirming genital surgery, gonadal sur-
gery, or both, so as to optimize the children’s
self-determination and ability to participate in
the decision based on informed consent.
International human rights organizations have
increasingly expressed their concerns that surger-
ies performed before a child can participate
meaningfully in decision-making may endanger
the child’s human rights to autonomy,
self-determination, and an open future (e.g.,
Human Rights Watch, 2017). Numerous medical
and intersex advocacy organizations as well as
several countries have joined these international
human rights groups in recommending the delay
of surgery when medically feasible (Dalke et al,
2020; National Academies of Sciences, Engineering,
and Medicine, 2020). However, it is important to
note some anatomic variations, such as obstruc-
tion of urinary flow or exposure of pelvic organs,
pose an imminent risk to physical health
(Mouriquand et al., 2016). Others, such as men-
strual obstruction or long-term malignancy risk
in undescended testes, have eventual physical
consequences. A third group of variations, i.e.,
variations in the appearance of external genitals
or vaginal depth, pose no immediate or long-term
physical risk. The above recommendation
addresses only those anatomic variations that, if
left untreated, have no immediate adverse phys-
ical consequences and where delaying surgical
treatment poses no physical health risk.

INTERNATIONAL JOURNAL OF TRANSGENDER HEALTH S101

Non-urgent surgical care for individuals with
these variations is complex and often contested,
particularly when an individual is an infant or a
young child and cannot yet participate in the
decision-making process. Older people with inter-
sexuality have reported psychosocial and sexual
health problems, including depression, anxiety,
and sexual and social stigma (de Vries et al.,
2019; Rosenwohl-Mack et al., 2020). Some studies
have suggested individuals with a specific varia-
tion (e.g., 46,XX CAH) agree with surgery being
performed before adolescence (Bennecke et al.,
2021). Recent studies suggest some adolescents
and adults are satisfied with the appearance and
function of the genitals after childhood surgery
(Rapp et al,, 2021). A child’s genital difference
can also become a source of stress for parents,
and there is research that reports a correlation
of surgery to create binary genitals with a limited
amount of reduction in parental distress
(Wolfe-Christensen et al., 2017), although a
minority of parents may report decisional regret
(Ellens et al., 2017). Consequently, some organi-
zations recommend surgery be offered to very
young children (American Urological Association,
2019; Pediatric Endocrine Society, 2020).

This shows the division within the medical
field regarding its management guidelines for
early genital surgery. The authors of this chapter
also did not reach complete consensus. Some
intersex specialists consider it potentially harmful
to insist on a universal deferral of early genital
surgery for genital variations without immediate
medical risks. Reasons supporting this view
include 1) intersex conditions are highly hetero-
geneous with respect to type and severity as well
as associated gonadal structure, function, and
malignancy risk; 2) societies and families vary
tremendously in gender norms and intersex
stigma potential; 3) early surgery may present
certain technical advantages; and 4) a review of
surveys of individuals with intersexuality (most
of whom had previously undergone genital sur-
gery) show the majority endorse surgery before
the age of consent, especially in the case of indi-
viduals with 46,XX CAH and less strongly for
individuals with XY intersex conditions
(Meyer-Bahlburg, 2022). Experts supporting this
view call for an individualized approach to
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decisions regarding genital surgery and its timing.
This approach has been adopted by medical soci-
eties with high rates of intersex specialists
(Bangalore Krishna et al.,, 2021; Pediatric
Endocrine Society, 2020; Speiser et al., 2018;
Stark et al., 2019) and by certain support orga-
nizations (CARES Foundation; Krege et al., 2019).

Nonetheless, long-term outcome studies are
limited and most studies reporting positive out-
comes lack a non-surgical comparison group
(Dalke, et al., 2020; National Academies of
Sciences, Engineering, and Medicine, 2020). There
is also no evidence surgery protects children with
intersex conditions from stigma (Roen, 2019).
Adults with intersexuality do experience stigma,
depression, and anxiety related to their genitalia,
but can also experience stigma whether or not
they have surgery (Ediati et al., 2017;
Meyer-Bahlburg, Khuri et al., 2017; Meyer-Bahlburg
et al., 2018). There is also evidence surgeries may
lead to significant cosmetic, urinary, and sexual
complications extending into adulthood (Gong &
Cheng, 2017; National Academies of Sciences,
Engineering, and Medicine, 2020). Recent studies
suggest some groups of individuals may have par-
ticularly negative experiences with gonadectomy,
although this risk has to be weighed against that
of gonadal malignancy (Duranteau et al., 2020;
Rapp et al., 2021). People with intersex conditions
are also far more likely than the general popula-
tion to be transgender, to be gender diverse, or
to have gender dysphoria (Almasri et al., 2018;
Pasterski et al., 2015). Genital surgeries of young
children may therefore irreversibly reinforce a
binary sex assignment that is not aligned with
the persons’ future. These findings, together with
human rights perspectives, support the call for
the delay in the decision for surgery until the
individual can decide for him/her/themselves.

Systematic long-term follow-up studies are urgently
needed to compare individuals with the same inter-
sex conditions who differ in the age at surgery or
have had no surgery with regard to gender identity,
mental health, and general quality of life.

Statement 10.10

We suggest only surgeons experienced in inter-
sex genital or gonadal surgery operate on indi-
viduals with intersexuality.

Intersex conditions are rare, and intersex gen-
ital and gonadal anatomy are heterogeneous.
Surgeries have been associated with a risk of sig-
nificant long-term complications (e.g., National
Academies of Sciences, Engineering, and Medicine,
2020), and most surgical training programs do
not prepare trainees to provide this specialized
care (Grimstad, Kremen et al., 2021). In recog-
nition of the complexity of surgical care across
the lifespan, standards produced by expert and
international consensus recommend this care be
provided by multidisciplinary teams of experts
(Krege et al, 2019; Lee, Nordenstrom et al., 2016;
Pediatric Endocrine Society, 2020). Therefore, we
advise surgical care be limited to
intersex-specialized, multidisciplinary settings that
include surgeons experienced in intersex care.

Statement 10.11

We recommend health care professionals who
are prescribing or referring for hormonal ther-
apies/surgeries counsel individuals with inter-
sexuality and fertility potential and their
families about a) known effects of hormonal
therapies/surgery on future fertility; b) poten-
tial effects of therapies that are not well studied
and are of unknown reversibility; c) fertility
preservation options; and d) psychosocial impli-
cations of infertility.

Individuals with certain intersex conditions
may have reproductively functional genitalia but
experience infertility due to atypical gonadal
development. Others may have functioning
gonads with viable germ cells but an inability to
achieve natural fertility secondary to incongruent
internal or external genitalia (van Batavia &
Kolon, 2016). Pubertal suppression, hormonal
treatment with sex steroid hormones, and gender
affirming surgeries may all have an adverse
impact on future fertility. The potential conse-
quences of the treatment and fertility preservation
options should therefore be reviewed and
discussed.

Individuals with functioning testes should be
advised prolonged treatment with estrogen and
suppression of testosterone, as studied in TGD
people without intersexuality, may cause testicular
atrophy and a reduction in sperm count
(Mattawanon et al., 2018). Although interruption

SA.092

SB99-PLAINTIFFS_0000651



MEDICATION FACT SHEET

American Association of Psychiatric Pharmacists (aapp.org) Lamotrigine (Ia MOE tri jeen)
If you or someone you know is in crisis, please call 911

. and/or the toll-free National Suicide Prevention Lifeline " ﬂ m I
e Lamotrigine . . -
at 800-273-TALK (8255) to speak with a trained crisis

o Tablets: 25 mg, 100 mg, 150 mg, 200 National Alliance on Mental lliness

counselor 24/7. A help line and other resources are also

e available through the National Alliance on Mental Illiness at nami.org.

o Chewable tablets: 5 mg, 25 mg

o Oral disintegrating tablets: 25 mg, 50

mg, 100 mg, 200 mg What is lamotrigine and what does it treat?

o Extended-release tablets: 25 mg, 50 Lamotrigine is a mood stabilizer medication that works in the brain. It is approved for
mg, 100 mg, 200 mg, 250 mg, 300 the treatment of bipolar disorder (also known as manic depression) and certain types
mg of seizure disorders. Bipolar disorder involves episodes of depression and/or mania.

e Lamictal®

o Tablets: 25 mg, 100 mg, 150 mg, 200 Symptoms of depression include:

mg

¢ Depressed mood — feeling sad, empty, or tearful

* Feeling worthless, guilty, hopeless, or helpless

e Loss of interest or pleasure in normal activities

 Sleep and eat more or less than usual (for most people it is less)

e Lamictal Blue Starter Kit®
o Tablets: 25 mg
e LamictalCD®
o Chewable tablets: 2 mg, 5 mg, 25 mg

e Lamictal ODT® * Low energy, trouble concentrating, or thoughts of death (suicidal thinking)
o Oral disintegrating tablets: 25 mg, 50 * Psychomotor agitation (‘nervous energy’)
mg, 100 mg, 200 mg ¢ Psychomotor retardation (feeling like you are moving in slow motion)

e Lamictal XR®
o Extended-release tablets: 25 mg, 50
mg, 100 mg, 200 mg, 250 mg, 300
mg
e Subvenite®
o Tablets: 25 mg, 100 mg, 150 mg, 200
mg
¢ Subvenite Blue Starter Kit®
o Tablets: 25 mg

Symptoms of mania include:

¢ Feeling irritable or “high”

¢ Having increased self esteem

e Feeling like you don’t need to sleep

¢ Feeling the need to continue to talk

¢ Feeling like your thoughts are too quick (racing thoughts)

¢ Feeling distracted

* Getting involved in activities that are risky or could have bad consequences (e.g.,
excessive spending)

Lamotrigine may also be helpful when prescribed “off-label” for bipolar depression.
“Off-label” means that it hasn’t been approved by the Food and Drug Administration
for this condition. Your mental health provider should justify his or her thinking in
recommending an “off-label” treatment. They should be clear about the limits of the
research around that medication and if there are any other options.

All FDA warnings are at the end of this

fact sheet. Please consult them before

) ) ) ) ©2023 The American Association of Psychiatric Pharmacists (AAPP) and the National Alliance on Mental liiness
taking this medication.

(NAMI). AAPP and NAMI make this document available under the Creative Commons Attribution-NoDerivatives
4.0 International License. Last Updated: January 2016.
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What is the most important information | should know about lamotrigine?

Bipolar disorder requires long-term treatment. Do not stop taking lamotrigine, even when you feel better. With input from you, your
health care provider will assess how long you will need to take the medication. Missing doses of lamotrigine may increase your risk
for a relapse in your mood symptoms.

Do not stop taking lamotrigine or change your dose without talking to your health care provider first.

In order for lamotrigine to work properly, it should be taken every day as ordered by your health care provider.

Are there specific concerns about lamotrigine and pregnancy?

If you are planning on becoming pregnant, notify your health care provider so that he/she can best manage your medications. People
living with bipolar disorder who wish to become pregnant face important decisions. It is important to discuss the risks and benefits of
treatment with your doctor and caregivers.

Lamotrigine has been associated with an increased risk of oral cleft birth defects. There may be precautions to decrease the risk of
this effect. Do not stop taking lamotrigine without first speaking to your health care provider. Discontinuing similar medications during
pregnancy has been associated with a significant increase in symptom relapse.

Regarding breastfeeding, caution is advised since lamotrigine does pass into breast milk.

What should | discuss with my health care provider before taking lamotrigine?

e  Symptoms of your condition that bother you the most

e If you have thoughts of suicide or harming yourself

e Medications you have taken in the past for your condition, whether they were effective or caused any adverse effects

e If you experience side effects from your medications, discuss them with your provider. Some side effects may pass with time,
but others may require changes in the medication.

e Any other psychiatric or medical problems you have

e All other medications you are currently taking (including over the counter products, herbal and nutritional supplements) and
any medication allergies you have

e  Other non-medication treatment you are receiving, such as talk therapy or substance abuse treatment. Your provider can
explain how these different treatments work with the medication.

e If you are pregnant, plan to become pregnant, or are breastfeeding

e If you drink alcohol or use illegal drugs

How should | take lamotrigine?
Lamotrigine is usually taken 1 or 2 times daily with or without food.

Typically patients begin at a low dose of medication and the dose is increased slowly over several weeks.
The dose usually ranges from 25 mg to 400 mg. Only your health care provider can determine the correct dose for you.
Extended release tablets: Swallow whole. Do not crush, chew or split tablets.

Lamotrigine orally disintegrating tablets must remain in their original packaging. Open the package with clean dry hands before each
dose. Do not try to put tablets in a pillbox if you take the orally disintegrating tablets. Lamotrigine orally disintegrating tablets will
dissolve in your mouth within seconds and can be swallowed with or without liquid.

Use a calendar, pillbox, alarm clock, or cell phone alert to help you remember to take your medication. You may also ask a family
member a friend to remind you or check in with you to be sure you are taking your medication.

What happens if | miss a dose of lamotrigine?

If you miss a dose of lamotrigine, take it as soon as you remember, unless it is closer to the time of your next dose. Discuss this with
your health care provider. Do not double your dose or take more than what is prescribed. If you miss more than 3 days of medication,
contact your prescriber because he/she may need to adjust your dose.

SA.094



MEDICATION FACT SHEET: LAMOTRIGINE 3

What should | avoid while taking lamotrigine?
Avoid drinking alcohol or using illegal drugs while you are taking lamotrigine. They may decrease the benefits (e.g., worsen your
condition) and increase adverse effects (e.g., sedation) of the medication.

What happens if | overdose with lamotrigine?
If an overdose occurs call your doctor or 911. You may need urgent medical care. You may also contact the poison control center at
1-800-222-1222.

A specific treatment to reverse the effects of lamotrigine does not exist.

What are the possible side effects of lamotrigine?

Common side effects

e Nausea

e Insomnia

e Runny nose

e Non-serious rash

e Headache

e Diarrhea

e Abnormal dreams

e Dizziness or drowsiness
e Fatigue

Rare/Serious side effects

A serious, life-threatening skin rash (also known as Stevens—Johnson Syndrome) may occur with the use of lamotrigine. Contact your
health care provider immediately if you have any of the following: a skin rash, blistering or peeling of your skin, hives, shortness of
breath, or painful sores in your mouth or around your eyes. Extra caution is needed in children and teenagers ages 2-17 receiving
lamotrigine. These patients may be at an increased risk of developing this life-threatening rash.

Studies have found that individuals who take antiepileptic medications including lamotrigine have suicidal thoughts or behaviors up
to twice as often than individuals who take placebo (inactive medication). These thoughts or behaviors occurred in approximately 1
in 500 patients taking the antiepileptic class of medications. If you experience any thoughts or impulses to hurt yourself, you should
contact your doctor immediately.

Aseptic meningitis, a serious inflammation of the protective membrane that covers the brain and spinal cord has been identified as a
very rare but serious side effect of lamotrigine. Contact your health care provider immediately if you experience headache, fever,
nausea, vomiting, stiff neck, rash, unusual sensitivity to light, muscle pains, chills, confusion, or drowsiness while taking lamotrigine.

Patients with certain underlying cardiac disorders or heart rhythm problems may experience serious arrhythmias or life-threatening
effects. Those with structural or functional heart disease should be counseled on risk versus benefits of using this medication.

A rare but life-threatening immune system reaction which can cause serious blood or liver problems has been reported with
lamotrigine use. Contact your health care provider immediately if you experience fever, frequent infections, severe muscle pain,
swelling of the face, eyes, lips, or tongue, swollen lymph glands, unusual bruising or bleeding, weakness, fatigue, or yellowing of the
skin or white part of your eyes. Onset usually occurs within the first several weeks after starting therapy. Patients with HLH symptoms
should be evaluated promptly; discontinuation and conversion to alternate therapy may be required.

Seizures may occur if a patient taking lamotrigine suddenly stops taking it.
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Are there any risks for taking lamotrigine for long periods of time?

To date, there are no known problems associated with long term use of lamotrigine. It is a safe and effective medication when used
as directed.

It is important to note that some of the side effects listed above (particularly rash and suicidal thoughts) may continue to occur or
worsen if you continue taking the medication. It is important to follow up with your doctor routinely and to contact your doctor
immediately if you notice any skin rash or changes in mood or behavior.

What other medications may interact with lamotrigine?
The following medications may increase the level and effects of lamotrigine:

e Valproate/divalproex (Depakote®)
The following medications may decrease the level and effect of lamotrigine:

e Anticonvulsants such as phenytoin (Dilantin®), carbamazepine (Tegretol®/Carbatrol®/Equetro®), phenobarbital, and
primidone (Mysoline®)

e  Oral contraceptives (birth control pills)

e Rifampin (Rifadin®), ritonavir (Norvir®)

Lamotrigine may increase the level and effects of:

e Clozapine (Clozaril®, FazaClo®)

How long does it take for lamotrigine to work?

It is very important to tell your doctor how you feel things are going during the first few weeks after you start taking lamotrigine. It
will probably take several weeks to see big enough changes in your symptoms to decide if lamotrigine is the right medication for you.

Mood stabilizer treatment is generally needed lifelong for persons with bipolar disorder. Your doctor can best discuss the duration of
treatment you need based on your symptoms and illness.

Summary of Black Box Warnings
Serious Skin Reactions

Serious and sometimes fatal skin reactions have been reported with lamotrigine use. Since it is not always possible to predict which
rashes will prove to be serious or life threatening, it isimportant to talk to your doctor at the first sign of a rash while taking lamotrigine.

Important Disclosure: This information is being provided as a community outreach effort of the American Association of Psychiatric Pharmacists. This
information is for educational and informational purposes only and is not medical advice. This information contains a summary of important points
and is not an exhaustive review of information about the medication. Always seek the advice of a physician or other qualified medical professional
with any questions you may have regarding medications or medical conditions. Never delay seeking professional medical advice or disregard medical
professional advice as a result of any information provided herein. The American Association of Psychiatric Pharmacists disclaims any and all liability
alleged as a result of the information provided herein.
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