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Pursuant to Rule 39 of the Alabama Rules of Appellate Procedure, 

Plaintiffs—two freestanding birth centers, their owners, midwives who 

work in the birth centers, and a membership association of Alabama 

midwives—respectfully petition this Court to issue a writ of certiorari to 

the Court of Civil Appeals and to reverse and set aside its judgment in 

Harris v. Oasis Family Birthing Center, LLC, No. CL-2025-0419, 2026 

WL 71483 (Ala. Civ. App. Jan. 9, 2026), rehearing denied Mar. 6, 2026 

[hereinafter “OFBC”], attached as Exhibit A. In support of said Petition, 

Plaintiffs set forth a Statement of Facts (“SOF”), attached as Exhibit B, 

and the following arguments:  

INTRODUCTION 

 This case is about enforcing limits the Alabama Legislature placed 

on the authority of the Alabama Department of Public Health (“ADPH”) 

to license and regulate health care facilities (ADPH’s “licensing 

authority”).1 The Legislature created a framework that relies on multiple 

agencies to ensure patient health and safety. That framework limits 

ADPH’s licensing authority to only facilities meeting the Legislature’s 

 
1 Defendant Scott Harris, in his official capacity as ADPH’s State 

Health Officer, is responsible for supervising the licensing and regulation 
of such facilities. SOF 7.  



9 
 

definition of a “hospital” in section 22-21-20(1) of the Alabama Code. As 

relevant here, that definition applies to health care institutions that are 

“primarily engaged in offering to the public generally . . . obstetrical care.” 

Ala. Code § 22-21-20(1).2  

Freestanding birth centers, like Plaintiffs, do not meet that 

definition because they do not provide “obstetrical care” and do not offer 

services “to the public generally.” Instead, these birth centers employ 

licensed midwives who exclusively provide low-intervention midwifery 

care to a subset of carefully screened patients with low-risk, 

uncomplicated pregnancies—care that is different as a matter of law and 

fact from the obstetrical care provided by physicians in traditional 

hospital settings. See SOF 4–7, 12–14. The midwifery care birth centers 

provide is identical to home birth midwifery care, which the Legislature 

authorized the Board of Midwifery, not ADPH, to oversee. See Act No. 

2017-383, 2017 Ala. Laws 1235; SOF 8–9, 14. Indeed, unlike ADPH’s 

licensing authority, which is limited to “hospitals,” the Legislature 

tasked professional boards such as the Board of Midwifery and the Board 

 
2 Defendant asserts authority over birth centers exclusively on this 

basis. SOF 9; see OFBC, 2026 WL 71483, at *6. 
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of Nursing with overseeing the practice of licensed midwives in every 

setting where they practice, including birth centers. See SOF 4; Ala. Code 

§§ 34-19-14(a) & (b), 34-21-84, 34-21-85. 

The Circuit Court of Montgomery County correctly applied 

controlling law to the undisputed facts in concluding that Defendant’s 

attempt to require birth centers to be licensed as “hospitals” exceeded the 

boundaries of his authority, in contravention of the statute’s plain text 

and the Alabama Administrative Procedures Act, Ala. Code § 41-22-10; 

C. 2942–43.3 The Court of Civil Appeals reversed, OFBC, 2026 WL 71483, 

at *1, *13, in an opinion that misapprehended the Legislature’s 

regulatory framework, misconstrued Alabama law and undisputed facts, 

and failed to correctly apply binding precedent.  

 The statutory question at the heart of this case affects foundational 

principles of separation of powers involving legislative limits on agency 

authority. Defendant’s unlawful overreach also has real-world impacts 

on birth centers’ ability to “address the dire needs of their communities,” 

SOF 3, amid what even Defendant describes as “an urgent maternal and 

 
3 “C.” refers to the Clerk’s record. 
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that an administrative agency “is purely a creature of the legislature, and 

has only those powers conferred upon it by its creator.” Ex parte City of 

Florence, 417 So. 2d 191, 193–94 (Ala. 1982); accord Woodruff v. Beeland, 

127 So. 235, 236 (Ala. 1930). ADPH’s attempt to require birth centers to 

be licensed as “hospitals” exceeds the scope of its authority and strikes at 

the heart of separation of powers, one of the “fundamental concepts of our 

form of government” and a “foundation stone[] upon which the freedom, 

liberty, and rights of the citizens in the final analysis rest,” Opinion of 

the Justices, 345 So. 2d 1354, 1356 (Ala. 1977) (quotation marks and 

citations omitted); see also Ala. Const. Art. III, § 42(c) (“[T]he executive 

branch may not exercise the legislative . . . power.”).  

Moreover, the resolution of this question is of public importance 

because it impacts access to much-needed health care. The Plaintiff birth 

centers have been safely providing midwifery care to their communities 

continuously since 2024. SOF 10–11. But if permitted to seize 

unauthorized licensing authority, Defendant intends to enforce 

burdensome and unnecessary regulations4 that would make it difficult, 

 
4 Plaintiffs also brought alternative claims not at issue here 

challenging these regulations. See OFBC, 2026 WL 71483, at *13 n.5; 
C. 1045–56. 
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if not impossible, for the birth centers to keep operating, thus depriving 

their current patients and communities of access to essential care. See 

SOF 1–3, 14–15; see also OFBC, 2026 WL 71483, at *12 (recognizing that 

the Plaintiff birth centers “were opened to provide greater access to 

pregnancy-related care”).   

The appellate court erred in multiple respects when resolving this 

question of first impression and concluding that the “hospital” definition 

applies to freestanding birth centers. This petition focuses on three key 

errors. First, the appellate court’s reasoning relied on a fundamental 

misapprehension of the Legislature’s framework for regulating health 

care. The appellate court assumed that the Legislature must have 

intended to subject birth centers to ADPH licensure because, otherwise, 

they “would not be subject to regulation by any state agency.” OFBC, 

2026 WL 71483, at *11. But that is simply not true. To the contrary, 

professional boards such as the Board of Midwifery and the Board of 

Nursing already oversee the practice of midwives in every setting in the 

state where they practice, ADPH-licensed or not. See SOF 4; Ala. Code 

§§ 34-19-14(a) & (b), 34-21-84, 34-21-85. That necessarily includes birth 

centers. Moreover, this outcome would not be unique: this same 
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regulatory system—in which the Legislature grants professional boards, 

but not ADPH, authority to oversee the provision of health care—exists 

in other settings, including where pregnancy care is provided. This is true 

of home births, which involve the exact same midwifery services and low-

risk patients as in birth centers, SOF 8–9, 13–14; Act No. 2017-383, 2017 

Ala. Laws 1235, and of physician’s offices, SOF 8; Ala. Code § 22-21-20(1), 

where pregnancy-related care often occurs. Regulation by the boards (but 

not ADPH) is also the system the Legislature adopted for more complex 

care than birth centers provide: physicians perform surgeries, including 

under general anesthesia, in office-based settings without ADPH 

licensing. SOF 8; Ala. Admin. Code rr. 540-X-10-.01, et. seq. In sum, the 

Legislature did not grant ADPH authority over every setting where 

health care, or pregnancy care, is provided; instead, it entrusted the 

professional boards with exclusive authority both in settings providing 

the same care as birth centers, and in settings providing far more 

complex care.  

Second, in interpreting “obstetrical care” to apply to midwifery care 

in birth centers, the appellate court’s reasoning misunderstood critical 

legal and factual distinctions between midwifery and obstetrics. The 
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legal history it relied on, see OFBC, 2026 WL 71483, at *9–10, 

demonstrates that, for decades prior to enacting the “hospital” definition 

in 1949, the Legislature consistently distinguished the practice of 

midwifery from the practice of obstetrics as a matter of law, banning 

midwives from practicing obstetrics or any other form of medicine, see id.; 

Act No. 658, § 13, 1919 Ala. Laws 909, 916. This legal distinction persists 

today between obstetrics as a branch of medicine practiced by physicians 

and midwifery as a separate field of health care practiced by licensed 

professionals who are prohibited from practicing medicine under felony 

penalty. See Ala. Code §§ 34-24-50.1(5), -50.1(6), -51; see also id. § 34-19-

18(b); Ala. Op. Att’y Gen. No. 2023-012, at 4 (Dec. 15, 2022) (attorney 

general opinion stating that “obstetrics” is a “branch of medicine”). 

Construing “obstetrical care” to encompass midwifery and obstetrics 

alike, as the appellate court did, blurs the Legislature’s century-old, 

bright-line distinction between the practice of medicine and all other 

forms of health care, like midwifery. Cf. Ala. Code §§ 34-19-11(3), 34-21-

81(2)(b) (defining licensed practice of Alabama midwives as “primary 

maternity care” and “management of women’s health care,” not as 

“obstetrical care”). 
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The appellate court also misstated or glossed over undisputed facts 

evidencing core differences between obstetrics and midwifery. The 

appellate court reasoned that the Legislature must have intended for 

ADPH to license both obstetrics facilities and midwifery facilities because 

they “implicate[] identical health and safety concerns.” OFBC, 2026 WL 

71483, at *10. This claim is flatly contradicted by the undisputed record. 

Obstetrics is a surgical specialty involving treatment of abnormality or 

pathology in pregnancy for patients with a range of risk levels, who may 

experience a range of complications or need more invasive, complex care 

than what birth centers provide; by contrast, midwifery in birth centers 

is limited to low-risk patients with uncomplicated pregnancies, and 

involves only low-intervention care and physiological birth without 

surgical or operative interventions, labor induction or augmentation, or 

narcotic anesthesia. SOF 4–7, 12–14; see also OFBC, 2026 WL 71483, at 

*9 (recognizing midwifery is “limited to ordinary assistance in the normal 

cases of childbirth,” and obstetrics is a “more specialized” field of 

medicine involving “complicated pregnancies” (quotation marks and 

citation omitted)). Birth centers exclusively provide low-intervention 

midwifery care, transferring any patient needing more complex care. 
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policies; and they “are not required to provide the use of their facilities or 

midwifery services to any woman who presents in labor, like an 

emergency department of a traditional hospital [is].” OFBC, 2026 WL 

71483, at *12–13; see also SOF 4, 6, 12–13. Yet the appellate court 

reasoned that this rigorous screening process, involving the exercise of 

midwives’ discretion, is consistent with offering services “to the public 

generally” under section 22-21-20(1): 

When used in the context of a business providing a 
product or services, the phrase “to the public generally” 
commonly means that the business solicits its customers 
from the public at large, or from a considerable segment 
of the public, as opposed to limiting its customer base to 
select individuals through private contracts. See Coastal 
States Gas Transmission Co. v. Alabama Pub. Serv. 
Comm'n, 524 So. 2d 357 (Ala. 1988) . . . . When a 
business invites the public, or a subset of the public, to 
apply for the use of its facilities or services, it serves “the 
public generally” even if it screens those applicants to 
ensure that they meet the requirements for using the 
facilities or services. . . . As a matter of law, [the Plaintiff 
birth centers] offer their facilities and midwifery 
services to the public generally because they invite the 
population of pregnant women in their communities to 
apply to use those facilities and services. The fact that 
[they] screen the applicants to ensure that they meet the 
eligibility standards to receive midwifery care does not 
alter that conclusion. 

OFBC, 2026 WL 71483, at *12–13. This holding conflicts with two sets of 

binding precedent. 
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 First, the appellate court’s conclusion conflicts with precedent 

interpreting what it means to be open “to the public” or “the public 

generally.” The appellate court reasoned that birth centers serve “the 

public generally” merely because they “solicit[]” clients from the public. 

Id. But Coastal States, the only Alabama case relied on for this holding, 

says no such thing. In that case, this Court distinguished businesses that 

(like birth centers) serve only select clients from those that are open “to 

the public.” 524 So. 2d at 358–65. Those that serve the public make their 

services “available to the public generally and indiscriminately,” “h[o]ld 

[themselves] out to the public as being willing to serve all of [the public’s] 

members,” and have a “duty” to do so. Id. at 360–61 (emphases added) 

(quotation marks and citations omitted). Under this interpretation, birth 

centers—which only serve pre-screened, low-risk patients and exercise 

discretion over whom to accept—do not serve “the public generally.”  

The appellate court’s interpretation also conflicts with and 

altogether ignores a line of this Court’s decisions repeatedly 

distinguishing “the public generally” from “a specific class of persons,” 

Parker Bldg. Servs. Co., Inc. v. Lightsey ex rel. Lightsey, 925 So. 2d 927, 

931 (Ala. 2005); see also Funliner of Ala., L.L.C. v. Pickard, 873 So. 2d 
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198, 209 (Ala. 2003) (distinguishing a “group injury” from injury to “the 

public generally”); Williams v. Ala. Fuel & Iron Co., 102 So. 136, 139 (Ala. 

1924) (distinguishing class of “owners, operators, and employés [sic] of 

coal mines” from “the public generally”). Under this precedent, like 

Coastal States, the fact that birth centers draw the limited class of pre-

screened clientele they serve from a subset of the public does not mean 

they offer care to “the public generally.”  

Second, the appellate court’s construction of “the public generally” 

violates the well-established canon against superfluous language.5 This 

Court has repeatedly directed that statutes be interpreted so that “every 

word, sentence, or provision” has “some useful purpose” and “force and 

effect,” and so that “no superfluous words or provisions [are] used.” City 

of Montgomery v. Town of Pike Rd., 35 So. 3d 575, 584 (Ala. 2009) 

(quotation marks and citation omitted); accord Barnett v. Panama City 

Wholesale, Inc., 312 So. 3d 754, 757–58 (Ala. 2020); Lang v. Cabela’s 

Wholesale, LLC, 371 So. 3d 228, 234–35 (Ala. 2022). But the unavoidable 

 
5 Plaintiffs state that it is not feasible to quote a portion of the 

opinion in conflict with these decisions, because no wording in the opinion 
clearly shows the conflict; however, Plaintiffs state with particularity in 
this section how the appellate court’s opinion conflicts with this Court’s 
precedent. See Ala. R. App. P. 39(a)(1)(D)(2). 
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outcome of the appellate court’s interpretation is to drain “the public 

generally” of any meaning. All health care facilities in some way “solicit[] 

[their] customers from the public” or a segment thereof. See OFBC, 2026 

WL 71483, at *12. If the statute’s “public generally” requirement is 

satisfied merely by a facility “invit[ing] the public . . . to apply for the use 

of its facilities,” id., even if it exercises discretion over patient selection, 

then this provision will always be satisfied and have no “force and effect,” 

City of Montgomery, 35 So. 3d at 584. This contravenes the rule that 

courts must “ascribe meaning to each provision without rendering any 

provision logically superfluous.” Barnett, 312 So. 3d at 758.  

Because the Court of Civil Appeals’ decision conflicts with prior 

decisions of this Court, Ala. R. App. P. 39(a)(1)(D), the writ should issue.  

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request that this 

Court grant this petition for writ of certiorari. 
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