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APPEAL,CLOSED,JURY,PROSE−NP,TYPE I−FOIA
U.S. District Court

District of Columbia (Washington, DC)
CIVIL DOCKET FOR CASE #: 1:21−cv−00627−CRC

CONNELL v. UNITED STATES CENTRAL INTELLIGENCE
AGENCY
Assigned to: Judge Christopher R. Cooper
Case in other court:  USCA, 23−05118
Cause: 05:552 Freedom of Information Act

Date Filed: 03/08/2021
Date Terminated: 03/29/2023
Jury Demand: None
Nature of Suit: 895 Freedom of
Information Act
Jurisdiction: U.S. Government Defendant

Date Filed # Docket Text

03/08/2021 1 COMPLAINT against UNITED STATES CENTRAL INTELLIGENCE AGENCY
filed by JAMES G. CONNELL, III. (Attachments: # 1 Civil Cover Sheet)(ztd)
(Entered: 03/11/2021)

03/08/2021 SUMMONS Not Issued as to JAMES G. CONNELL, III, U.S. Attorney and Attorney
General (ztd) (Entered: 03/11/2021)

03/10/2021 Filing fee received: $ 402.00, receipt number: 4616105214. (ztd) (Entered:
03/11/2021)

03/29/2021 SUMMONS (3) Issued as to UNITED STATES CENTRAL INTELLIGENCE
AGENCY, U.S. Attorney and U.S. Attorney General (ztd) (Entered: 03/29/2021)

04/15/2021 2 CERTIFICATE OF SERVICE by JAMES G. CONNELL, III . (Connell, James)
(Entered: 04/15/2021)

04/15/2021 3 RETURN OF SERVICE/AFFIDAVIT of Summons and Complaint Executed as to the
United States Attorney. Date of Service Upon United States Attorney on 4/15/2021. (
Answer due for ALL FEDERAL DEFENDANTS by 5/15/2021.), RETURN OF
SERVICE/AFFIDAVIT of Summons and Complaint Executed. UNITED STATES
CENTRAL INTELLIGENCE AGENCY served on 4/7/2021, RETURN OF
SERVICE/AFFIDAVIT of Summons and Complaint Executed on United States
Attorney General. Date of Service Upon United States Attorney General 4/8/2021.
(See Docket Entry 2 to view document). (znmw) (Entered: 04/28/2021)

05/05/2021 4 NOTICE of Appearance by April Denise Seabrook on behalf of UNITED STATES
CENTRAL INTELLIGENCE AGENCY (Seabrook, April) (Entered: 05/05/2021)

05/17/2021 5 ANSWER to 1 Complaint by UNITED STATES CENTRAL INTELLIGENCE
AGENCY.(Seabrook, April) (Entered: 05/17/2021)

05/18/2021 MINUTE ORDER: Before the Court in this FOIA case are a complaint and an answer.
It is hereby ordered that the parties shall promptly confer and shall file a joint proposed
schedule for briefing or disclosure by 6/1/2021. Signed by Judge Christopher R.
Cooper on 5/18/2021. (lccrc2) (Entered: 05/18/2021)

05/18/2021 Set/Reset Deadlines: Joint Proposed Briefing Schedule due by 6/1/2021 (lsj) (Entered:
05/18/2021)

06/01/2021 6 Joint STATUS REPORT with Proposed Schedule by UNITED STATES CENTRAL
INTELLIGENCE AGENCY. (Seabrook, April) (Entered: 06/01/2021)

06/04/2021 MINUTE ORDER: In light of 6 the parties' latest Joint Status Report, the following
schedule shall apply: Defendant shall issue its final response to the FOIA request,
including either (i) refusing to confirm or deny the existence of additional responsive
records and/or (ii) making additional disclosures by 07/15/2021; Plaintiff shall identify
which withholdings, if any, that he requires more information about and/or is
challenging by 07/29/2021; Defendant shall produce a Vaughn index to Plaintiff by
09/01/2021; the parties shall file a Joint Status Report proposing a schedule for further
proceedings, if necessary, by 9/15/2021. Signed by Judge Christopher R. Cooper on
6/4/2021. (lccrc2) (Entered: 06/04/2021)

JA1
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07/29/2021 7 STATUS REPORT Plaintiff's Position on Disclosures by JAMES G. CONNELL, III.
(Connell, James) (Entered: 07/29/2021)

08/08/2021 8 NOTICE of Appearance by Thomas Anthony Quinn on behalf of UNITED STATES
CENTRAL INTELLIGENCE AGENCY (Quinn, Thomas) (Entered: 08/08/2021)

09/15/2021 9 Joint STATUS REPORT by UNITED STATES CENTRAL INTELLIGENCE
AGENCY. (Quinn, Thomas) (Entered: 09/15/2021)

09/15/2021 MINUTE ORDER: In light of 9 the parties' latest Joint Status Report, the parties are
directed to file a further Joint Status Report on or before December 15, 2021. Signed
by Judge Christopher R. Cooper on 09/15/2021. (lccrc2) (Entered: 09/15/2021)

12/15/2021 10 Joint STATUS REPORT by UNITED STATES CENTRAL INTELLIGENCE
AGENCY. (Quinn, Thomas) (Entered: 12/15/2021)

12/16/2021 MINUTE ORDER: In light of 10 the parties' latest Joint Status Report, the parties are
directed to file a further Joint Status Report on or before January 17, 2022. Signed by
Judge Christopher R. Cooper on 12/16/2021. (lccrc2) (Entered: 12/16/2021)

01/18/2022 11 Joint STATUS REPORT by UNITED STATES CENTRAL INTELLIGENCE
AGENCY. (Quinn, Thomas) (Entered: 01/18/2022)

01/19/2022 MINUTE ORDER: In light of 11 the parties' latest Joint Status Report, the following
briefing schedule shall apply: Defendant's motion for summary judgment is due by
3/14/2022; Plaintiff's combined cross−motion for summary judgment and opposition
to Defendant's motion is due by 4/14/2022; Defendant's combined reply in support of
its motion and opposition to Plaintiff's cross−motion is due by 5/5/2022; Plaintiff's
reply is due by 5/19/2022. Signed by Judge Christopher R. Cooper on 1/19/2022.
(lccrc2) (Entered: 01/19/2022)

03/11/2022 12 MOTION for Extension of Time to File DEFENDANT's MOTION FOR SUMMARY
JUDGMENT AND AND TO MODIFY REMAINDER OF BRIEFING SCHEDULE by
UNITED STATES CENTRAL INTELLIGENCE AGENCY. (Attachments: # 1 Text
of Proposed Order)(Quinn, Thomas) (Entered: 03/11/2022)

03/15/2022 MINUTE ORDER granting 12 Defendant's Motion for Extension of Time and
Modification of the Briefing Schedule. The following deadlines shall apply:
Defendant's motion for summary judgment is due by 3/28/2022. Plaintiff's combined
cross−motion for summary judgment and opposition to Defendant's motion is due by
4/28/2022; Defendant's combined reply in support of its motion and opposition to
Plaintiff's cross−motion is due by 5/19/2022; Plaintiff's reply is due by 6/2/2022.
Signed by Judge Christopher R. Cooper on 3/15/2022. (lccrc2) (Entered: 03/15/2022)

03/29/2022 13 MOTION for Summary Judgment by UNITED STATES CENTRAL
INTELLIGENCE AGENCY. (Attachments: # 1 Memorandum in Support, # 2 Text of
Proposed Order)(Quinn, Thomas) (Entered: 03/29/2022)

03/29/2022 14 DECLARATION IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND
EXHIBITS AND VAUGHN INDEX by UNITED STATES CENTRAL
INTELLIGENCE AGENCY re 13 MOTION for Summary Judgment filed by
UNITED STATES CENTRAL INTELLIGENCE AGENCY. (Attachments: # 1
Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Exhibit, # 6 Exhibit, # 7 Exhibit, # 8
Exhibit, # 9 Exhibit)(Quinn, Thomas) (Entered: 03/29/2022)

03/29/2022 15 Order advising plaintiff to respond to 13 Motion for Summary Judgment by April 28,
2022, or Court may deem matter as conceded. Signed by Judge Christopher R. Cooper
on 3/29/2022. (lccrc2) (Entered: 03/29/2022)

04/28/2022 16 DECLARATION of Amy Zittritsch in Support of Opposition by JAMES G.
CONNELL, III re 13 MOTION for Summary Judgment filed by UNITED STATES
CENTRAL INTELLIGENCE AGENCY. (Attachments: # 1 Exhibit A, # 2 Exhibit B,
# 3 Exhibit C, # 4 Exhibit D)(Connell, James) (Entered: 04/28/2022)

04/28/2022 17 DECLARATION of Alka Pradhan in Support of Opposition by JAMES G.
CONNELL, III re 13 MOTION for Summary Judgment filed by UNITED STATES
CENTRAL INTELLIGENCE AGENCY. (Attachments: # 1 Exhibit A, # 2 Exhibit B,
# 3 Exhibit C, # 4 Exhibit D)(Connell, James) (Entered: 04/28/2022)

JA2
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04/28/2022 18 DECLARATION of Steven Aftergood by JAMES G. CONNELL, III re 13 MOTION
for Summary Judgment filed by UNITED STATES CENTRAL INTELLIGENCE
AGENCY. (Connell, James) (Entered: 04/28/2022)

04/28/2022 19 DECLARATION of Vanessa Brinkman by JAMES G. CONNELL, III re 13 MOTION
for Summary Judgment filed by UNITED STATES CENTRAL INTELLIGENCE
AGENCY. (Connell, James) (Entered: 04/28/2022)

04/28/2022 20 DECLARATION of Neal Higgins by JAMES G. CONNELL, III re 13 MOTION for
Summary Judgment filed by UNITED STATES CENTRAL INTELLIGENCE
AGENCY. (Connell, James) (Entered: 04/28/2022)

04/28/2022 21 DECLARATION of Martha Lutz by JAMES G. CONNELL, III re 13 MOTION for
Summary Judgment filed by UNITED STATES CENTRAL INTELLIGENCE
AGENCY. (Connell, James) (Entered: 04/28/2022)

04/28/2022 22 DECLARATION of James G. Connell, III in Support of Opposition by JAMES G.
CONNELL, III re 13 MOTION for Summary Judgment filed by UNITED STATES
CENTRAL INTELLIGENCE AGENCY. (Attachments: # 1 Exhibit A, # 2 Exhibit B,
# 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F, # 7 Exhibit G, # 8 Exhibit
H, # 9 Exhibit I)(Connell, James) (Entered: 04/28/2022)

04/28/2022 23 Memorandum in opposition to re 13 MOTION for Summary Judgment filed by
JAMES G. CONNELL, III. (Attachments: # 1 Statement of Facts, # 2 Text of
Proposed Order)(Connell, James) (Entered: 04/28/2022)

05/13/2022 24 Unopposed MOTION for Leave to File STATEMENT OF MATERIAL FACTS NUNC
PRO TUNC AND TO MODIFY BRIEFING SCHEDULE by UNITED STATES
CENTRAL INTELLIGENCE AGENCY. (Attachments: # 1 Exhibit)(Quinn, Thomas).
Added MOTION to Modify on 5/16/2022 (znmw). (Entered: 05/13/2022)

05/17/2022 MINUTE ORDER granting 24 Motion for Leave to File Statement of Material Facts
Nunc Pro Tunc and Modify the Briefing Schedule. The [24−1] Defendant's Statement
of Undisputed Material Facts is hereby made part of the record. The following
deadlines shall apply: Plaintiff shall file any supplemental opposition brief by May 27,
2022; Defendant shall file its combined reply and opposition by June 10, 2022;
Plaintiff shall file any reply by June 24, 2022. So Ordered by Judge Christopher R.
Cooper on 5/17/2022. (lccrc2) (Entered: 05/17/2022)

05/17/2022 25 STATEMENT of Material Facts re 23 Memorandum in Opposition filed by JAMES G.
CONNELL, III by UNITED STATES CENTRAL INTELLIGENCE AGENCY.
(znmw) (Entered: 05/18/2022)

05/25/2022 26 SUPPLEMENTAL MEMORANDUM to re 25 Memorandum in Opposition to
Statement of Facts filed by JAMES G. CONNELL, III. (Connell, James) (Entered:
05/25/2022)

06/10/2022 27 REPLY to opposition to motion re 13 MOTION for Summary Judgment filed by
UNITED STATES CENTRAL INTELLIGENCE AGENCY. (Quinn, Thomas)
(Entered: 06/10/2022)

06/10/2022 28 MOTION to Modify BRIEFING SCHEDULE BY TRUNCATING LAST DEADLINE
by UNITED STATES CENTRAL INTELLIGENCE AGENCY. (Quinn, Thomas)
(Entered: 06/10/2022)

06/13/2022 MINUTE ORDER granting 28 Defendant's Motion to Modify the Briefing Schedule.
In light of the Plaintiff's decision not to file a cross−motion for summary judgment, the
June 24, 2022, deadline for Plaintiff's reply is hereby stricken. Signed by Judge
Christopher R. Cooper on 6/13/2022. (lccrc2) (Entered: 06/13/2022)

03/29/2023 29 ORDER granting 13 Defendant's Motion for Summary Judgment. See full Order and
accompanying Memorandum Opinion for details. Signed by Judge Christopher R.
Cooper on 03/29/2023. (lccrc3) (Entered: 03/29/2023)

03/29/2023 30 MEMORANDUM OPINION re 29 ORDER granting 13 Defendant's Motion for
Summary Judgment. Signed by Judge Christopher R. Cooper on 03/29/2023. (lccrc3)
(Entered: 03/29/2023)

JA3
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05/25/2023 31 NOTICE of Appearance by Brett Max Kaufman on behalf of JAMES G. CONNELL,
III (Kaufman, Brett) (Entered: 05/25/2023)

05/25/2023 32 NOTICE OF APPEAL TO DC CIRCUIT COURT as to 30 Memorandum & Opinion,
29 Order on Motion for Summary Judgment by JAMES G. CONNELL, III. Filing fee
$ 505, receipt number ADCDC−10096466. Fee Status: Fee Paid. Parties have been
notified. (Kaufman, Brett) (Entered: 05/25/2023)

05/26/2023 33 Transmission of the Notice of Appeal, Order Appealed (Memorandum Opinion), and
Docket Sheet to US Court of Appeals. The Court of Appeals fee was paid re 32 Notice
of Appeal to DC Circuit Court. (zjm) (Entered: 05/26/2023)

05/30/2023 USCA Case Number 23−5118 for 32 Notice of Appeal to DC Circuit Court, filed by
JAMES G. CONNELL, III. (znmw) (Entered: 05/30/2023)

JA4
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Central Intelligence Agency 

   
Washington, D.C. 20505 

 
 
 
 

24 October 2017 
 
 
James G. Connell III, Esq. 
Connell Law, L.L.C.  
P.O. Box 141  
Cabin John, MD  20818 
 
Reference:  F-2017-01877 
 
Dear Mr. Connell: 
 

On 7 June 2017, the office of the Information and Privacy Coordinator received your  
23 May 2017 Freedom of Information Act request for any and all information that relates to 
such “operational control” of the CIA over Guantanamo Bay detainees including but not 
limited to the document cited in the footnote 977 [from the Senate Select Committee on 
Intelligence:  Committee Study of the Central Intelligence Agency's Detention and 
Interrogation Program report]. 
 
 Our officers will review your request and will advise you should they encounter any 
problems or if they cannot begin the search without additional information.  We have assigned your 
request the reference number above.  Please use this number when corresponding so that we can 
identify it easily.  In accordance with our regulations, as a matter of administrative discretion, there 
is no charge for processing your request.  Unless you object, we will limit our search to CIA-
originated records up to and including the date the Agency begins the search. 
 
                     Sincerely, 

                                                                        
                                                                                Allison Fong  

                                Information and Privacy Coordinator 
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Central Intelligence Agency 

   
Washington, D.C. 20505 

 
 
8 February 2018 
 
James G. Connell III, Esq. 
Connell Law, L.L.C.  
P.O. Box 141  
Cabin John, MD  20818 
 
Reference:  F-2017-01877 
 
Dear Mr. Connell: 
 
This is further to our 24 October 2017 letter regarding your 23 May 2017 Freedom of Information 
Act (FOIA) request for any and all information that relates to such “operational control” of 
the CIA over Guantanamo Bay detainees including but not limited to the document cited in 
the footnote 977 [from the Senate Select Committee on Intelligence: Committee Study of the 
Central Intelligence Agency's Detention and Interrogation Program report]. 
 
Your request as written is quite broad and cannot be searched as it lacks specificity.  As set forth in 
the FOIA, a proper FOIA request must “reasonably describe” the records sought.  Pursuant to 
CIA’s FOIA regulations, set forth at 32 CFR Part 1900, “reasonably described” means that the 
records must be described sufficiently to enable professional employees familiar with the subject 
matter to locate responsive information with a reasonable amount of effort.   
 
Therefore, we are reaching out for clarification regarding the scope of your request in order to 
understand what information you are trying to obtain.  We need you to provide more details about 
the specifics of your request in order to assist us in understanding your request to help us in our 
search efforts.  It would be most helpful if you could provide the aspects of operational control that 
interest you, as well as a specific a period of time you would like us to search.  We will hold your 
request in abeyance for 45 days from the date of this letter pending your response. 
 
Sincerely, 

                                                                        
 
 
Allison Fong  
Information and Privacy Coordinator 
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Central Intelligence Agency 

   
Washington, D.C. 20505 

 
 
4 May 2018 
 
James G. Connell III, Esq. 
Connell Law, L.L.C.  
P.O. Box 141  
Cabin John, MD  20818 
 
Reference:  F-2017-01877 
 
Dear Mr. Connell: 
 
This acknowledges receipt of your 8 March 2018 letter, received in the office of the Information 
and Privacy Coordinator on 19 March 2018, in response to our 8 February 2018 letter concerning 
your 23 May 2017 Freedom of Information Act request for any and all information that relates 
to such “operational control” of the CIA over Guantanamo Bay detainees including but not 
limited to the document cited in the footnote 977 [from the Senate Select Committee on 
Intelligence: Committee Study of the Central Intelligence Agency's Detention and 
Interrogation Program report].   We advised you in our 8 February 2018 letter that your request 
as written is broad and cannot be searched as it lacks specificity.  You are now seeking to 
determine what “operational control” means.  By way of example and not limitation, you refer to a 
list of the following topics.  You ask us to note that by listing these topics, you are not implying 
that responsive information actually exists, only that you would be interested in information if it 
did exist.  You have amended your request to cover the date range from 1 September 2006 to  
31 January 2007 for documents on the following subjects:  
 

1. Whether CIA “operational control” included only Camp 7 or extended to other 
facilities such as Echo 2;  

2. What organization had decision-making authority over Camp 7;  

3. Whether CIA “operational control” ended before or after 31 January 2007;  

4. Whether the “operational control” involved CIA personnel, whether employees or 
contractors;  

5. Any detainee records maintained by the CIA during the period of “operational 
control,” such as Detainee Inmate Management System records or the equivalent;  

6. How other agencies would obtain access to detainees during the period of 
“operational control, such as a Memorandum of Understanding with the Federal 
Bureau of Investigation or Criminal Investigative Task Force”; 

7. How the facilities transitioned from CIA “operational control” to DOD “operational 
control.” 
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You advise that the document cited at footnote 977 of the SSCI report, which you specifically 
requested, is “CIA Background Memo for CIA Director visit to Guantanamo, December 2006, 
entitled Guantanamo Bay High-Value Detainee Detention Facility.”  [You] are already aware of 
Document 6541712, the Memorandum of Understanding between the Department of Defense and 
the CIA regarding detention at Guantanamo Bay. 
 
Our officers will continue to review your request and will advise you should they encounter any 
problems or if they cannot begin the search without additional information.  In accordance with our 
regulations, as a matter of administrative discretion, the Agency has waived the fees for this 
request.  Unless you object, we will limit our search to CIA-originated records up to and including 
the date the Agency begins the search. 
 
Sincerely, 

                                                                        
 
 
 
Allison Fong  
Information and Privacy Coordinator 
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Central Intelligence Agency 

 
Washington, D.C. 20505 

29 September 2020 
 
 
James G. Connell III, Esq. 
Connell Law, L.L.C.  
P.O. Box 141  
Cabin John, MD  20818 
 
Reference:  F-2017-01877 
 
Dear Mr. Connell: 
 
This letter is a final response to your 23 May 2017 Freedom of Information Act request for any 
and all information that relates to such “operational control” of the CIA over Guantanamo 
Bay detainees including but not limited to the document cited in the footnote 977 [from the 
Senate Select Committee on Intelligence: Committee Study of the Central Intelligence 
Agency's Detention and Interrogation Program report].   On 8 March 2018 you have 
amended your request to cover the date range from 1 September 2006 to  
31 January 2007 for documents on the following subjects:  
 

1. Whether CIA “operational control” included only Camp 7 or extended to other 
facilities such as Echo 2;  

2. What organization had decision-making authority over Camp 7;  
3. Whether CIA “operational control” ended before or after 31 January 2007;  
4. Whether the “operational control” involved CIA personnel, whether employees or 

contractors;  
5. Any detainee records maintained by the CIA during the period of “operational 

control,” such as Detainee Inmate Management System records or the equivalent;  
6. How other agencies would obtain access to detainees during the period of 

“operational control, such as a Memorandum of Understanding with the Federal 
Bureau of Investigation or Criminal Investigative Task Force”; 

7. How the facilities transitioned from CIA “operational control” to DOD “operational 
control.” 
 

We processed your request in accordance with the FOIA, 5 U.S.C. § 552, as amended, and the 
CIA Information Act, 50 U.S.C. § 3141, as amended.  We completed a thorough search for 
records responsive to your request and located the enclosed document, consisting of three pages.  
Please note that this document was previously released in conjunction with this or other release 
programs. 
 
With respect to any other records, in accordance with Section 3.6(a) of Executive Order 13526, 
the CIA can neither confirm nor deny the existence or nonexistence of records responsive to your 
request.  The fact of the existence or nonexistence of such records is itself currently and properly 
classified and is intelligence sources and methods information protected from disclosure by 
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Section 6 of the CIA Act of 1949, as amended, and Section 102A(i)(l) of the National Security 
Act of 1947, as amended.  Therefore, your request is denied pursuant to FOIA exemptions (b)(1) 
and (b)(3).   
 
As the CIA Information and Privacy Coordinator, I am the CIA official responsible for this 
determination.  You have the right to appeal this response to the Agency Release Panel, in my 
care, within 90 days from the date of this letter.  Please include the basis of your appeal.   
 
Please be advised that you may seek dispute resolution services from the CIA’s FOIA Public 
Liaison or from the Office of Government Information Services (OGIS) of the National Archives 
and Records Administration.  OGIS offers mediation services to help resolve disputes between 
FOIA requesters and Federal agencies.  Please note, contacting CIA’s FOIA Public Liaison or 
OGIS does not affect your right to pursue an administrative appeal. 
 

To contact CIA directly or to appeal the 
CIA’s response to the Agency Release Panel: 

To contact the Office of Government 
Information Services (OGIS) for mediation 
or with questions: 

Information and Privacy Coordinator 
Central Intelligence Agency 
Washington, DC 20505 
(703) 613-3007 (Fax) 
(703) 613-1287 (CIA FOIA Public Liaison / 
FOIA Hotline) 

Office of Government Information Services 
National Archives and Records 
Administration 
8601 Adelphi Road – OGIS 
College Park, MD 20740-6001 
(202) 741-5770 
(877) 864-6448 
(202) 741-5769 (Fax) / ogis@nara.gov 

 
If you have any questions regarding our response, you may contact the CIA’s FOIA Hotline at 
(703) 613-1287. 
 
Sincerely, 

 
Mark Lilly 
Information and Privacy Coordinator 
 
Enclosure 
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Declaration of Amy Zittritsch 

 

1. My name is Amy Zittritsch.  I am over 18 years old and competent to make a 
declaration. 

Duties as Defense Information Security Officer 
2. I am employed by the United States government, Department of Defense, 

Military Commissions Defense Organization, as a Defense Information 
Security Officer (DISO).  In 2014, Colonel Karen Mayberry, United States Air 
Force, assigned me as part of the defense team for Ammar al Baluchi in United 
States v. Ammar al Baluchi, commonly known as “the 9/11 Case.” Prior to this 
assignment, I was employed by the United States government on other 
security-classification-related matters for eight years.  In this declaration, I 
write only in my capacity as DISO and do not speak for any other element of 
the United States government. 
 

3. Attorneys and others detailed to the 9/11 Case routinely work with classified 
information relating to the CIA former Rendition, Detention, and Interrogation 
Program and Camp 7. Beginning in 2012, the United States Military 
Commission at Naval Station Guantanamo Bay has regulated access to 
classified information by means of a protective order.  The current applicable 
version of the protective order is AE013BBBB Third Amended Protective 
Order #1 to Protect Against Disclosure of National Security Information 
(hereinafter PO#1) (Attachment A). 
 

4. As defined in PO#1, “The term ‘Defense Information Security Officer’ (DISO) 
refers to a security officer, serving as information security advisor to the 
Defense, who oversees information security provisions pertaining to the filing 
of motions, response, replies, and other documents with the Commission.” 
PO#1 requires DISOs to fulfill the following duties: “(1) Assist the Defense with 
applying classification guides, including reviewing pleadings and other papers 
prepared by the defense to ensure they are unclassified or properly marked as 
classified. (2) Assist the Defense in performing their duty to apply derivative 
classification markings pursuant to E.O. 13526 § 2.1 (b). (3) Ensure compliance 
with the provisions of any Protective Order.”  
 

5. As part of these duties, I maintain a reference collection of all classification 
guidance given to Mr. al Baluchi’s defense team since the inception of the case 
in 2011. I also review public sources of information, including disclosures 
under Freedom of Information Act, Mandatory Declassification Review, 
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military commission public release, and other release procedures, relating to 
Guantanamo Bay and the former CIA Rendition, Detention, and Interrogation 
Program.  As part of my duties, I routinely discuss the provenance and 
classification of specific items of information with attorneys and Court 
Information Security Officers (CISOs) as part of the process of determining 
proper derivative classification markings.  I am not an Original Classification 
Authority. 
 

6. As part of my duties, I monitor the security clearance of members of the team 
to which I am detailed.  I am advised by competent authorities that James G. 
Connell, III, Alka Pradhan, and I all hold TOP SECRET//SECURE 
COMPARTMENTED INFORMATION clearances with additional tickets. To 
the best of my understanding and belief, no statement in this declaration 
reveals classified information. 
 

Release of the redacted Executive Summary 
7. On 9 December 2014, the United States released a declassified, redacted 

Executive Summary of the Senate Select Committee on Intelligence 
Committee Study of the Central Intelligence Agency’s Rendition and Detention 
Program (hereinafter “redacted Executive Summary”). Among other 
information, the redacted Executive Summary contained the following 
declassified information regarding CIA detention operations at Naval Station 
Guantanamo Bay (Attachment B). 

Page 12: 
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Page 80: 

 

 
Pages 140-41: 
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Page 160: 

 

 
Page 440: 
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Impact of the redacted Executive Summary release  

8. Throughout the 9/11 Case, the Office of the Chief Prosecutor (OCP) has 
represented the interests on the CIA and all other government departments 
and agencies. Despite regular disputes over CIA equities in the military 
commission, CIA has never sent an attorney separate from OCP to represent 
their interests.  In particular, OCP has regularly represented the interests of 
CIA in legal proceedings regarding the production of CIA documents in 
discovery. 
 

9. On 12 December 2014, the military commission in the 9/11 Case ordered OCP 
to update Protective Order #1 in light of changed classification policy reflected 
in the redacted Executive Summary. 
 

10. On 30 January 2015, the 9/11 case prosecution filed a motion to amend the 
protective order in light of new classification policy (Attachment C). Among 
other changes, the amendment (reflected in the current Protective Order #1, 
Attachment A) provided that the following information was no longer 
classified: 
 

 
11. The five defendants in the 9/11 Case are included in the 119 individuals 

mentioned in Appendix 2 of the SSCI Executive Summary acknowledged to 
have been in CIA custody. 
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Classification guidance on Camp 7 

12. Based on my experience and training on security classification matters, I am 
aware of a difference between a classification guide and classification guidance.  
As defined in Executive Order 13,526 § 6.1(h), “‘Classification guide’ means a 
documentary form of classification guidance issued by an original classification 
authority that identifies the elements of information regarding a specific 
subject that must be classified and establishes the level and duration of 
classification for each such element.” As defined in § 6.1(g), “‘Classification 
guidance’ means any instruction or source that prescribes the classification of 
specific information.” 
 

13. In the 9/11 Case, the United States government has not provided, and I have 
never reviewed, a classification guide regarding CIA operational control over 
Camp 7. 
 

14. The United States has, however, provided written classification guidance over 
various matters in the case, including CIA operational control over Camp 7. 
An unclassified paragraph of the current written classification guidance 
provides that while the statement regarding operational control on page 160 of 
the redacted Executive Summary is unclassified, specifics of the operational 
control are classified.  Neither this paragraph nor any classification guidance 
to which I have access states that the existence of specifics regarding CIA 
operational control of Camp 7 (as opposed to the specifics themselves) is 
classified.  Indeed, the classification guidance regarding the classification of 
specifics is itself unclassified. 

Documents for public release 
15. In the course of my duties, I have come to understand the role of Original 

Classification Authority security classification review in the process for public 
release of military commission documents.  
 

16. With respect to filings and orders other than transcripts, counsel and the 
military judge have a duty to prepare the document on a computer network of 
the appropriate classification.  CISOs, DISOs, and other security professionals 
are available to advise counsel or the military judge as to the appropriate 
system, and such advice to defense counsel is a regular part of my duties.   
 

17. After the preparation of an order or filing of a pleading, the CISO examines 
the document and, if necessary, forwards it for classification review.  Under 
Regulation for Trial by Military Commission § 17-1(c)(3)(A), “The DoD Security 
Classification/Declassification Review team or appropriate non-DoD federal 
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department and agency original classification authority shall review and make 
appropriate redactions as necessary to render the material suitable for public 
posting.”  I have consulted with CISOs on many occasions in the course of this 
process. The classification review process for pleadings and orders can take 
weeks, months, or even years. 

���  Unofficial transcripts—which are separate from the official court record—are�
prepared by stenographers and forwarded to appropriate Original�
Classification Authorities (OCAs) for review.  The classification review process�
for unofficial transcripts is faster than for pleadings and orders, although on�
occasion can take a week or more. The Office of Military Commissions has�
released slides explaining this process (Attachment D).

���  The public release of filings, orders, and unofficial transcripts only comes after�
classification review by appropriate OCAs. For this reason, DISOs, counsel,�
media, and others routinely rely on public release of filings, orders, and�
unofficial transcripts as official acknowledgement that the unredacted�
information contained therein is unclassified.

���  Under U.S.C. § 1746, I declare under penalty of perjury under the laws of the�
United States of America that the foregoing is true and correct. Executed on�
April 2�� 2022.
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GUANTANAMO BAY, CUBA 

   
 

UNITED STATES OF AMERICA 
 

v. 
 

KHALID SHAIKH MOHAMMAD, 
WALID MUHAMMAD SALIH 

MUBARAK BIN ATTASH, 
RAMZI BINALSHIBH, 
ALI ABDUL AZIZ ALI, 

MUSTAFA AHMED ADAM  
AL HAWSAWI 

 

 
AE 013BBBB 

 
Third Amended 

PROTECTIVE ORDER #1 
 
 

To Protect Against Disclosure of 
National Security Information 

 
6 July 2015 

 

 
Upon consideration of the submissions regarding the Government’s motion for a protective order 

to protect classified information in this case the Commission finds: this case involves classified 

national security information, including TOP SECRET / SENSITIVE COMPARTMENTED 

INFORMATION (SCI), the disclosure of which would be detrimental to national security; the 

storage, handling, and control of which requires special security precautions; and the access to 

which requires a security clearance and a need-to-know. Accordingly, pursuant to authority 

granted under 10 U.S.C. § 949 p-1 to p-7, Rules for Military Commissions (R.M.C.) 701 and 

806, Military Commissions Rule of Evidence (M.C.R.E.) 505, Department of Defense 

Regulation for Trial by Military Commissions (2011) §17-3, and the general judicial authority of 

the Commission, in order to protect the national security, and for good cause shown, the 

following Protective Order is entered.  

1.  SCOPE 

a. This Protective Order establishes procedures applicable to all persons who have access 

to or come into possession of classified documents or information in connection with this case, 
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regardless of the means by which the persons obtained the classified information. These 

procedures apply to all aspects of pre-trial, trial, and post-trial stages in this case, including any 

appeals, subject to modification by further order of the Commission or orders issued by a court 

of competent jurisdiction.   

b. This Protective Order applies to all information, documents, testimony, and material 

associated with this case that contain classified information, including but not limited to any 

classified pleadings, written discovery, expert reports, transcripts, notes, summaries, or any other 

material that contains, describes, or reflects classified information.   

c. Counsel are responsible for advising their clients, translators, witnesses, experts, 

consultants, support staff, and all others involved with the defense or prosecution of this case, 

respectively, of the contents of this Protective Order.  

2.  DEFINITIONS 

a. As used in this Protective Order, the term "Court Information Security Officer (CISO)" 

and "Assistant Court Information Security Officer (ACISO)" refer to security officers, appointed 

by the Military Judge, to serve as the information security advisor to the judge, to oversee 

information security provisions pertaining to the filing of motions, responses, replies, and other 

documents with the Commission, and to manage information security during sessions of the 

Commission. The CISO and ACISO will be administered an oath IAW Rule 10, Military 

Commissions Rules of Court (5 May 2014).  

b. The term "Chief Security Officer, Office of Special Security" refers to the official 

within the Washington Headquarters Service responsible for all security requirements and 

missions of the Office of Military Commissions and to any assistants.  
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c. The term “Defense” includes any counsel for an accused in this case and any 

employees, contractors, investigators, paralegals, experts, translators, support staff, Defense 

Information Security Officer, or other persons working on the behalf of an Accused or his 

counsel in this case. 

d. The term “Defense Information Security Officer” (DISO) refers to a security officer, 

serving as information security advisor to the Defense, who oversees information security 

provisions pertaining to the filing of motions, response, replies, and other documents with the 

Commission.  

e. The term “Government” includes any counsel for the United States in this case and any 

employees, contractors, investigators, paralegals, experts, translators, support staff or other 

persons working on the behalf of the United States or its counsel in this case. 

f. The words “documents” and “information” include, but are not limited to, all written or 

printed matter of any kind, formal or informal, including originals, conforming and non-

conforming copies, whether different from the original by reason of notation made on such 

copies or otherwise, and further include, but are not limited to: 

  (1) papers, correspondence, memoranda, notes, letters, cables, reports, summaries, 

photographs, maps, charts, graphs, inter-office and intra-office communications, notations of any 

sort concerning conversations, meetings, or other communications, bulletins, teletypes, 

telegrams, facsimiles, invoices, worksheets, and drafts, alterations, modifications, changes, and 

amendments of any kind to the foregoing; 

  (2) graphic or oral records or representations of any kind, including, but not 

limited to: photographs, maps, charts, graphs, microfiche, microfilm, videotapes, and sound or 

motion picture recordings of any kind; 

Appellate Exhibit 013BBBB 
Page 3 of 23

Case 1:21-cv-00627-CRC   Document 16-1   Filed 04/28/22   Page 4 of 24

JA88

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 93 of 552



 

 4 

 

  (3) electronic, mechanical, or electric records of any kind, including, but not 

limited to: tapes, cassettes, disks, recordings, electronic mail, instant messages, films, typewriter 

ribbons, word processing or other computer tapes, disks or portable storage devices, and all 

manner of electronic data processing storage; and 

  (4)  information acquired orally. 

g. The terms “classified national security information and/or documents,” “classified 

information,” and “classified documents” include: 

(1) any classified document or information that was classified by any Executive 

Branch agency in the interests of national security or pursuant to Executive Order, including 

Executive Order 13526, as amended, or its predecessor Orders, as “CONFIDENTIAL,” 

“SECRET,” “TOP SECRET,” or any information  controlled as “SENSITIVE 

COMPARTMENTED INFORMATION (SCI);” 

(2) any document or information, regardless of its physical form or 

characteristics, now or formerly in the possession of a private party that was derived from United 

States Government information that was classified, regardless of whether such document or 

information has subsequently been classified by the Government pursuant to Executive Order, 

including Executive Order 13526, as amended, or its predecessor Orders, as 

“CONFIDENTIAL,” “SECRET,” “TOP SECRET,” or additionally controlled as “SENSITIVE 

COMPARTMENTED INFORMATION (SCI)”; 

(3) verbal or non-documentary classified information known to the Defense; 

(4) any document or information as to which the Defense has been notified orally 

or in writing that such document or information contains classified information, including, but 

not limited to the following: 
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  (a) Information that would reveal or tend to reveal details surrounding the 

capture of an accused other than the location and date;  

(b) Information that would reveal or tend to reveal the foreign countries in 

which:  Khalid Shaikh Mohammad and Mustafa Ahmed Adam al Hawsawi were detained from 

the time of their capture on or about 1 March 2003 through 6 September 2006; Walid 

Muhammad Salih Bin ‘Attash and Ali Abdul Aziz Ali were detained from the time of their 

capture on or about 29 April 2003 through 6 September 2006; and Ramzi Bin al Shibh was 

detained from the time of his capture on or around 11 September 2002 through 6 September 

2006; and   

  (c) The names, identities, and physical descriptions of any persons 

involved with the capture, transfer, detention, or interrogation of an accused or specific dates 

regarding the same, from on or around the aforementioned capture dates through 6 September 

2006. 

The Original Classification Authority (OCA) has provided additional classification guidance 

(Attachment B (classified), AE 013RRR, Classification Guidance for Information About the 

Central Intelligence Agency’s Former Rendition, Detention and Interrogation Program) which is 

hereby incorporated in this Order.  

 (5) any document or information obtained from or related to a foreign government 

or dealing with matters of U.S. foreign policy, intelligence, or military operations, which is 

known to be closely held and potentially damaging to the national security of the United States 

or its allies. 
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(6) The terms “classified national security information and/or documents,” 

“classified information,” and “classified documents” do not include documents or information 

officially declassified by the United States by the appropriate (OCA). 

h. “National Security” means the national defense and foreign relations of the United 

States. 

i. “Access to classified information” means having authorized access to review, read, 

learn, or otherwise come to know classified information. 

j. “Secure area” means a physical facility accredited or approved for the storage, 

handling, and control of classified information. 

k. “Unauthorized disclosure of classified information” means any knowing, willful, or 

negligent action that could reasonably be expected to result in a communication or physical 

transfer of classified information to an unauthorized recipient. Confirming or denying 

information, including its very existence where the very existence of the information is 

classified, constitutes disclosing that information.   

3.  COURT INFORMATION SECURITY OFFICER 
 

a. A Court Information Security Officer (CISO) and Assistant Court Information Security 

Officer(s) (ACISO) for this case have been designated by the Military Judge.  

b. The CISO and any ACISO are officers of the court. Ex parte communication by a party 

in a case, to include the Office of Military Commissions, DoD General Counsel, or any 

intelligence or law enforcement agency, with the CISO/ASICO is prohibited except as 

authorized by the M.C.A. or the Manual for Military Commissions (M.M.C.). This is to preclude 

any actual or perceived attempt to improperly influence the Commission in violation of 10 
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U.S.C. §949b. This does not include administrative matters necessary for the management of the 

security responsibilities of the Office of Trial Judiciary.  

c. The CISO/ACISO shall ensure that all classified or protected information is 

appropriately safeguarded at all times during Commission proceedings and that only personnel 

with the appropriate clearances and authorizations are present when classified or protected 

evidence is presented before Military Commissions.  

d. The CISO shall consult with the OCA of classified documents or information, as 

necessary, to address classification decisions or other related issues. 

4.  DEFENSE INFORMATION SECURITY OFFICER 

 a. Upon request of Defense Counsel for an accused, the Convening Authority shall 

provide a Defense Information Security Officer (DISO) for the defendant. 

 b. The DISO is, for limited purposes associated with this case, a member of the Defense 

Team, and therefore shall not disclose to any person any information provided by the Defense, 

other than information provided in a filing with the Military Commission. In accordance with 

M.C.R.E. 502, the DISO shall not reveal to any person the content of any conversations he hears 

by or among the defense, nor reveal the nature of documents being reviewed by them or the work 

generated by them, except as necessary to report violations of classified handling or 

dissemination regulations or any Protective Order issued in this case, to the Chief Security 

Officer, Office of Special Security. Additionally, the presence of the DISO, who has been 

appointed as a member of the Defense Team, shall not be construed to waive, limit, or otherwise 

render inapplicable the attorney-client privilege or work product protections. 

 c. The DISO shall perform the following duties: 
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  (1) Assist the Defense with applying classification guides, including reviewing 

pleadings and other papers prepared by the defense to ensure they are unclassified or properly 

marked as classified. 

  (2) Assist the Defense in performing their duty to apply derivative classification 

markings pursuant to E.O. 13526 §2.1(b). 

(3) Ensure compliance with the provisions of any Protective Order. 

d. To the fullest extent possible, the classification review procedure must preserve the 

lawyer-client and other related legally-recognized privileges. 

(1) The Defense may submit documents to the Chief Security Officer, Office of 

Special Security with a request for classification review. If the Defense claims privilege for a 

document submitted for classification review, the defense shall banner-mark the document 

“PRIVILEGED.” 

(2) The Chief Security Officer, Office of Special Security, shall consult with 

the appropriate OCA to obtain classification review of documents submitted for that purpose. 

The Chief Security Officer, Office of Special Security, shall not disclose to any other entity any 

information provided by a DISO, including any component of the Office of Military 

Commissions, except that the entity may inform the military judge of any information that 

presents a current threat to loss of life or presents an immediate safety issue in the detention 

facility. This does not include administrative matters necessary for the management of the 

security responsibilities of the Office of Military Commissions.  

   (3) Submission of documents for classification review shall not be construed to 

waive, limit, or otherwise render inapplicable the attorney-client privilege or work product 

protections. 
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5.  ACCESS TO CLASSIFIED INFORMATION 

a. Without authorization from the Government, no member of the Defense, including 

defense witnesses, shall have access to classified discovery in connection with this case unless 

that person has:  

(1) received the necessary security clearance from the appropriate DoD authorities 

and signed an appropriate non-disclosure agreement, as verified by the Chief Security Officer, 

Office of Special Security, 

(2) signed the Memorandum of Understanding Regarding Receipt of Classified 

Information (MOU), attached to this Protective Order, and 

(3) a need-to-know for the classified information at issue, as determined by the 

Government for that information. 

b. In order to be provided access to classified discovery in connection with this case, each 

member of the Defense shall execute the attached MOU, file the executed originals of the MOU 

with the Chief Security Officer, Office of Special Security, and submit copies to the CISO. The 

execution and submission of the MOU is a condition precedent to the Defense having access to 

classified discovery for the purposes of these proceedings. The Chief Security Officer, Office of 

Special Security and CISO shall not provide copies of the MOUs to the Prosecution except upon 

further order of the Military Commission. The Chief Security Officer can provide the 

Prosecution the names of the Defense team members, identified on the record, who have 

executed the MOU. The MOUs for Defense Team members who have been provided ex parte 

may be provided, under seal, to the Chief Security Officer, Office of Special Security, and the 

CISO under seal and will not be further released without authority of the Commission.   
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c. The substitution, departure, or removal of any member of the Defense, including 

defense witnesses, from this case for any reason shall not release that person from the provisions 

of this Protective Order or the MOU executed in connection with this Protective Order. 

d. Once the Chief Security Officer, Office of Special Security, verifies that counsel for 

the Accused have executed and submitted the MOU, and are otherwise authorized to receive 

classified discovery in connection with this case, the Government may provide classified 

discovery to the Defense. 

e. All classified documents or information provided or obtained in connection with this 

case remain classified at the level designated by the OCA, unless the documents bear a clear 

indication that they have been declassified. The person receiving the classified documents or 

information, together with all other members of the Defense or the Government, respectively, 

shall be responsible for protecting the classified information from disclosure and shall ensure 

that access to and storage of the classified information is in accordance with applicable laws and 

regulations and the terms of this Protective Order.  

f. No member of the Defense, including any defense witness, is authorized to disclose 

any classified information obtained during this case, outside the immediate parameters of these 

military commission proceedings. If any member of the Defense or any defense witness receives 

any summons, subpoena, or court order, or the equivalent thereof, from any United States or 

foreign court or on behalf of any criminal or civil investigative entity within the United States or 

from any foreign entity, the Defense, including defense witnesses, shall immediately notify the 

military judge, the Chief Security Officer, Office of Special Security, and the Government so 

that appropriate consideration can be given to the matter by the Commission and the OCA of the 

materials concerned. Absent authority from the Commission or the Government, the Defense and 
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defense witnesses are not authorized to disseminate or disclose classified materials in response to 

such requests. The Defense, and defense witnesses and experts, are not authorized to use or refer 

to any classified information obtained as a result of their participation in commission 

proceedings in any other forum, or in a military commission proceeding involving another 

detainee. 

6.  USE, STORAGE, AND HANDLING PROCEDURES 
 

a. The Office of the Chief Defense Counsel, Office of Military Commissions, has 

approved secure areas in which the Defense may use, store, handle, and otherwise work with 

classified information. The Chief Security Officer, Office of Special Security, shall ensure that 

such secure areas are maintained and operated in a manner consistent with this Protective Order 

and as otherwise reasonably necessary to protect against the disclosure of classified information.   

b. All classified information provided to the Defense, and otherwise possessed or 

maintained by the Defense, shall be stored, maintained, and used only in secure areas. Classified 

information may only be removed from secure areas in accordance with this Protective Order 

and applicable laws and regulations governing the handling and use of classified information. 

c. Nothing in this Protective Order shall be construed to interfere with the right of the 

Defense to interview witnesses, regardless of their location. If the Defense receives a document 

containing information described in §2(g) or memorializes information described in §2(g), while 

in a non-secure environment, the Defense shall:  

(1) maintain positive custody and control of the material at all times;  

(2) unless under duress, relinquish control of the material only to other personnel 

with the appropriate security clearance and a need-to-know;  

(3) transport the material in a manner not visible to casual observation;  
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(4) not add information (including markings) corroborating the material as 

classified until returning to a secure area;  

(5) not electronically transmit the information via unclassified networks;  

(6) transport the material to a secure area as soon as circumstances permit; and, 

(7) after returning to a secure area, mark and handle the material as classified.  

d. Consistent with other provisions of this Protective Order, the Defense shall have access 

to the classified information made available to them and shall be allowed to take notes and 

prepare documents with respect to such classified information in secure areas.   

e. The Defense shall not copy or reproduce any classified information in any form, except 

in secure areas and in accordance with this Protective Order and applicable laws and regulations 

governing the reproduction of classified information. 

f. Defense counsel can conduct open source searches from a computer not identifiable 

with the U.S. government. The raw search material can be stored in an unclassified format or on 

an unclassified system. However, if an individual has access to classified information, any 

information described in §§2(g)(2) and 2(g)(4) will be marked or treated as classified in a 

Military Commissions pleading if the information is specifically referenced to information 

available in the public domain. 

g. All documents prepared by the Defense that are known or believed to contain 

classified information, including, without limitation, notes taken or memoranda prepared by 

counsel and pleadings or other documents intended for filing with the Commission, shall be 

transcribed, recorded, typed, duplicated, copied, or otherwise prepared only by persons 

possessing an appropriate approval for access to such classified information. Such activities shall 
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take place in secure areas, on approved word processing equipment, and in accordance with 

procedures approved by the Chief Security Officer, Office of Special Security. 

h. The Defense may submit work product for classification review using the procedures 

outlined in §4(d). Except as provided in §6, all such documents and any associated materials 

containing classified information or information treated as classified under §§6f and g such as 

notes, memoranda, drafts, copies, typewriter ribbons, magnetic recordings, and exhibits shall be 

maintained in secure areas unless and until the OCA or Chief Security Officer, Office of Special 

Security advises that those documents or associated materials are unclassified in their entirety. 

None of these materials shall be disclosed to the Government unless authorized by the 

Commission, by counsel for an Accused, or as otherwise provided in this Protective Order. 

i. The Defense may discuss classified information only within secure areas and shall not 

discuss, disclose, or disseminate classified information over any non-secure communication 

system, such as standard commercial telephones, office intercommunication systems, or non-

secure electronic mail. 

j. The Defense shall not disclose any classified documents or information to any person, 

including counsel in related cases of Guantanamo Bay detainees in Military Commissions or 

other courts (including, but not limited to, habeas proceedings), except those persons authorized 

by this Protective Order, the Commission, and counsel for the Government with the appropriate 

clearances and the need-to-know that information. The Commission recognizes the presentation 

of a joint defense may necessitate disclosure on a need-to-know basis to counsel for co-accused. 

k. To the extent the Defense is not certain of the classification of information it wishes to 

disclose, the Defense shall follow procedures established by the Office of Military Commissions 

for a determination as to its classification. In any instance where there is any doubt as to whether 
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information is classified, the Defense must consider the information classified unless and until it 

receives notice from the Chief Security Officer, Office of Special Security, this information is 

not classified.   

l. Until further order of this Commission, the Defense shall not disclose to an Accused 

any classified information not previously provided by an Accused to the Defense, except where 

such information has been approved for release to an Accused and marked accordingly.   

m. Except as otherwise stated in this paragraph, and to ensure the national security of the 

United States, at no time, including any period subsequent to the conclusion of these 

proceedings, shall the Defense make any public or private statements disclosing any classified 

information accessed pursuant to this Protective Order, or otherwise obtained in connection with 

this case, including the fact that any such information or documents are classified. In the event 

classified information enters the public domain without first being properly declassified by the 

United States Government, counsel are reminded they may not make public or private statements 

about the information if the information is classified. (See paragraph 2g of this Protective Order 

for specific examples of information which remains classified even if it is in the public domain). 

In an abundance of caution and to help ensure clarity on this matter, the Commission emphasizes 

that counsel shall not be the source of any classified information entering the public domain, nor 

should counsel comment on information which has entered the public domain but which remains 

classified.   

7.  PROCEDURES FOR FILING DOCUMENTS 

a. See Rule 3, Motion Practice, Military Commissions Trial Judiciary Rules of Court (5 
May 2014).  

b. For all filings, other than those filed pursuant to M.C.R E. 505, in which counsel know, 

reasonably should know, or are uncertain as to whether the filing contains classified information 
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or other information covered by Chapter 19-3(b), DoD Regulation for Trial By Military 

Commission, counsel shall submit the filing by secure means under seal with the Chief Clerk of 

the Trial Judiciary. 

c. Documents containing classified information or information the Defense Counsel 

believes to be classified shall be filed pursuant to the procedures specified for classified 

information.  

d. Classified filings must be marked with the appropriate classification markings on each 

page, including classification markings for each paragraph and subparagraph. If a party is 

uncertain as to the appropriate classification markings for a document, the party shall seek 

guidance from the Chief Security Officer, Office of Special Security, who will consult with the 

OCA of the information or other appropriate agency, as necessary, regarding the appropriate 

classification.  

e. All original filings will be maintained by the Director, Office of Court Administration, 

as part of the Record of Trial. The Office of Court Administration shall ensure any classified 

information contained in such filings is maintained under seal and stored in an appropriate secure 

area consistent with the highest level of classified information contained in the filing.  

f. Under no circumstances may classified information be filed in an otherwise 

unclassified filing except as a separate classified attachment. In the event a party believes an 

unsealed filing contains classified information, the party shall immediately notify the Chief 

Security Officer, Office of Special Security, and CISO/ACISO, who shall take appropriate action 

to retrieve the documents or information at issue. The filing will then be treated as containing 

classified information unless and until determined otherwise. Nothing herein limits the 
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Government's authority to take other remedial action as necessary to ensure the protection of the 

classified information.  

g. Nothing herein requires the Government to disclose classified information. 

Additionally, nothing herein prevents the Government or Defense from submitting classified 

information to the Commission in camera or ex parte in these proceedings or accessing such 

submissions or information filed by the other party. Except as otherwise authorized by the 

Military Judge, the filing party shall provide the other party with notice on the date of the filing.  

8.  PROCEDURES FOR MILITARY COMMISSION PROCEEDINGS 

a. Except as provided herein, and in accordance with M.C.R.E. 505, no party shall 

disclose or cause to be disclosed any information known or believed to be classified in 

connection with any hearing or proceeding in this case. 

 (1) Notice Requirements: The parties must comply with all notice requirements 

under M.C.R.E. 505 prior to disclosing or introducing any classified information in this case 

including classified information introduced through the testimony of an accused.   

(2) Closed Proceedings 

  (a) While proceedings shall generally be publicly held, the Commission 

may exclude the public from any proceeding, sua sponte or upon motion by either party, in order 

to protect information, the disclosure of which could reasonably be expected to damage national 

security.  If the Commission closes the courtroom during any proceeding in order to protect 

classified information from disclosure, no person may remain who is not authorized to access 

classified information in accordance with this Protective Order, which the CISO shall verify 

prior to the proceeding.     
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(b) No participant in any proceeding, including the Government, Defense, 

witnesses, or courtroom personnel, may disclose classified information, or any information that 

tends to reveal classified information, to any person not authorized to access such classified 

information in connection with this case. 

b. Delayed Broadcast of Open Proceedings 

(1) Due to the nature and classification level of the classified information in this 

case, the Commission finds that to protect against the unauthorized disclosure of classified 

information during proceedings open to the public, it will be necessary to employ a forty-second 

delay in the broadcast of the proceedings from the courtroom to the public gallery. This is the 

least disruptive method of both insuring the continued protection of classified information while 

providing the maximum in public transparency. 

(2) Should classified information be disclosed during any open proceeding, this 

delay will allow the Military Judge to take action to suspend the broadcast - including any 

broadcast of the proceedings to all locations other than just the public gallery of the courtroom 

(e.g., any closed-circuit broadcast of the proceedings to a remote location) - so that the classified 

information will not be disclosed to members of the public.   

(3) The broadcast may be suspended by the Military Judge whenever it is 

reasonably believed that any person in the courtroom has made or is about to make a statement 

or offer testimony disclosing classified information.    

(4) The Commission shall be notified immediately when the broadcast is 

suspended. In that event, and otherwise if necessary, the Commission may stop the proceedings 

to evaluate whether the information disclosed, or about to be disclosed, is classified information 
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as defined in this Protective Order. The Commission may also conduct an in camera hearing to 

address any such disclosure of classified information. 

c. Other Protections 

(1) During the examination of any witness, the Government may object to any 

question or line of inquiry that may require the witness to disclose classified information not 

found previously to be admissible by the Commission. Following such an objection, the 

Commission will determine whether the witness’s response is admissible and, if so, may take 

steps as necessary to protect against the public disclosure of any classified information contained 

therein. 

(2) Classified information offered or admitted into evidence will remain classified 

at the level designated by the OCA and will be handled accordingly. All classified evidence 

offered or accepted during trial will be kept under seal, even if such evidence was inadvertently 

disclosed during a proceeding. Exhibits containing classified information may also be sealed 

after trial as necessary to prevent disclosure of such classified information. 

d. Record of Trial 

(1) It is the responsibility of the Government, IAW 10 U.S.C §948l(c) to control 

and prepare the Record of Trial. What is included in the Record of Trial is set out by R.M.C. 

1103. The Director, Office of Court Administration, shall ensure that the Record of Trial is 

reviewed and redacted as necessary to protect any classified information from public disclosure.  

(2) The Director, Office of Court Administration, shall ensure portions of the 

Record of Trial containing classified information remain under seal and are properly segregated 

from the unclassified portion of the transcripts, properly marked with the appropriate security 

markings, stored in a secure area, and handled in accordance with this Protective Order.  
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9.  UNAUTHORIZED DISCLOSURE 

a. Any unauthorized disclosure of classified information may constitute a violation of 

United States criminal laws. Additionally, any violation of the terms of this Protective Order 

shall immediately be brought to the attention of the Commission and may result in disciplinary 

action or other sanctions, including a charge of contempt of the Commission and possible 

referral for criminal prosecution. Any breach of this Protective Order may also result in the 

termination of access to classified information. Persons subject to this Protective Order are 

advised that unauthorized disclosure, retention, or negligent handling of classified documents or 

information could cause damage to the national security of the United States or may be used to 

the advantage of an adversary of the United States or against the interests of the United States.  

The purpose of this Protective Order is to ensure those authorized to receive classified 

information in connection with this case will never divulge that information to anyone not 

authorized to receive it, without prior written authorization from the OCA and in conformity 

with this Order. 

b. Any party upon becoming aware of any unauthorized access to or loss, theft, or other 

disclosure of classified information, shall promptly notify the Chief Security Officer, Office of 

Special Security, and shall take all reasonably necessary steps to retrieve such classified 

information and protect it from further unauthorized disclosure or dissemination.   

10.  SURVIVAL OF ORDER 

a. The terms of this Protective Order and any signed MOU shall survive and remain in 

effect after the termination of this case unless otherwise determined by a court of competent 

jurisdiction. 
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b. This Protective Order is entered without prejudice to the right of the parties to seek 

such additional protections or exceptions to those stated herein as they deem necessary. 

So ORDERED this 6th day of July 2015. 

 
 
  //s// 
  JAMES L. POHL 
  COL, JA, USA 
   Military Judge 
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ATTACHMENT 
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

   
 

UNITED STATES OF AMERICA 
 
 

v. 
 
 

KHALID SHAIKH MOHAMMAD, WALID 
MUHAMMAD SALIH 

MUBARAK BIN ATTASH, RAMZI 
BINALSHIBH, 

ALI ABDUL AZIZ ALI, MUSTAFA AHMED 
ADAM AL HAWSAWI 

 

 
 
 
 

AMENDED MEMORANDUM OF 
UNDERSTANDING 

 
Regarding the Receipt of Classified 

Information 
 

 

 

I,         [print or type full name], have 

been provided a copy of, and have read, the Third Amended Protective Order #1 relating to the 

protection of classified information in the above-captioned case.  I understand that in connection 

with this case I will receive classified documents and information that is protected pursuant to 

both the terms of this Protective Order and the applicable laws and regulations governing the use, 

storage, and handling of classified information.  I also understand that the classified documents 

and information are the property of the United States and refer or relate to the national security 

of the United States. 

I agree that I will not use or disclose any classified documents or information, except in 

strict compliance with the provisions of this Protective Order and the applicable laws and 

regulations governing the use, storage, and handling of classified information.  I have further 

familiarized myself with the statutes, regulations, and orders relating to the unauthorized 

disclosure of classified information, espionage, and other related criminal offenses, including but 
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not limited to 50 U.S.C. § 421; 18 U.S.C. § 641; 18 U.S.C. § 793; 50 U.S.C. § 783; and 

Executive Order 13526. 

I agree to take all reasonable precautions to prevent any unauthorized use or disclosure of 

any classified documents or information in my possession or control.  I understand that failure to 

comply with this Protective Order and the applicable laws and regulations governing the use, 

storage, and handling of classified information could result in sanctions or other consequences, 

including criminal consequences.  I understand that the terms of this this Protective Order and 

the applicable laws and regulations governing the use, storage, and handling of classified 

information shall survive and remain in effect after the termination of this case. Any termination 

of my involvement in this case prior to its conclusion will not relieve me from the terms of this 

Protective Order and the applicable laws and regulations governing the use, storage, and 

handling of classified information. 

 I make the above statements under penalty of perjury. 

 
 
             

Signature      Date 
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In 2008, the CIA's Rendition, Detention, and InterrogationGroup, the lead unit for detentionand
interrogation opera^ns at the CIA, had atotal of positions, which were filled with | CIA
staff officers and contractors, meaning that contractors made up 85% of the workforce for
detention and interrogation operations.

#14: CIA detainees were subjected to coercive interrogation techniques that had not been
approved by the Department of Justice or had not been authorized by CIA Headquarters.

Prior to mid-2004, the CIA routinely subjecteddetainees to nudity and dietary manipulation.
The CIA also used abdominal slaps and cold water dousing on several detainees during that
period. None of these techniques had been approved by the Department of Justice.

At least 17 detainees were subjected to CIA enhanced interrogation techniques without
authorization from CIA Headquarters. Additionally, multiple detainees were subjected to
techniques that were applied in ways that diverged from the specific authorization, or were
subjected to enhanced interrogation techniques by interrogators who had not been authorized to
use them. Although these incidents were recorded in CIA cables and, in at least some cases were
identified at the time by supervisors at CIA Headquarters as being inappropriate, corrective
action was rarely taken against the interrogators involved.

#15: The CIA did not conduct a comprehensive or accurate accounting of the number of
individuals it detained, and held individuals who did not meet the legal standard for
detention. The CIA's claims about the number of detainees held and subjected to its
enhanced Interrogation techniques were inaccurate.

The CIA never conducted a comprehensive audit or developed a complete and accurate list of the
individuals it had detained or subjected to its enhanced interrogation techniques. CIA statements
to the Committee and later to the public that the CIA detained fewer than 100 individuals, and
that less than a third of those 100detainees were subjected to the CIA's enhanced interrogation
techniques, were inaccurate. The Committee's review of CIA records determined that the CIA
detained at least 119 individuals, of whom at least 39 were subjected to the CIA's enhanced
interrogation techniques.

Of the 119 known detainees, at least 26 were wrongfully held and did not meet the detention
standard in the September 2001 Memorandum of Notification (MON). These included an
"intellectually challenged" man whose CIAdetention was used solely as leverage to get a family
member to provide information, two individualswho were intelligence sources for foreign
liaison services and were former CIA sources, and two individuals whom the CIA assessed to be
connected to al-Qa'ida based solely on information fabricated by a CIA detainee subjected to the
CIA's enhanced interrogation techniques. Detainees often remained in custody for months after
the CIA determined that they did not meet the MON standard. CIA records provide insufficient
information to justify the detention of many other detainees.

TOP
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Ramzi bin al-Shibh was subjected to interrogation techniques and
conditions of confinement that were not approved by CIA Headquarters. CIA inten-ogators used
the CIA's enhanced interrogation techniques for behavior adjustment purposes, in response to
perceiveddisrespect, and on severaloccasions, before bin al-Shibh had an opportunity to
respond to an inten'ogator's questions or before a question was asked. The CIA's enhanced
interrogation techniques wereapplied when bin al-Shibh failed to address an interrogator as
"sir," when inteiTogators noted bin al-Shibh had a "blank stare" on his face, and when bin al-
Shibh complained of stomach pain.'̂ ^^ Further, despite CIA policy at the time tokeep detainees
under constant light for security purposes, bin al-Shibh was kept in total darkness to heighten his
sense of fear."^^^

CIA psychological assessments of bin al-Shibh were slow to
recognize the onset of psychological problemsbrought about, according to later CIA
assessments, by bin al-Shibh's long-term social isolation and his anxiety that the CIA would
return to using its enhanced inten"ogation techniques against him. The symptoms included
visions, paranoia, insomnia, and attempts at self-harm."^^"^ In April 2005, a CIA psychologist
stated that bin al-Shibh "has remained in social isolation" for as long as two and half years and
the isolationwas having a "clear and escalating effect on his psychological functioning." The
officer continued, "in [binal-Shibh's] case, it is important to keep in mind that he was previously
a relatively high-functioning individual, making his deterioration over the past several months
more alarming.'"^^^ The psychologist wrote, "significant alterations toRBS'[s] detention
environment must occur soon to prevent further and more serious psychological disturbance.
On September 5, 2006, bin al-Shibhwas transferred to U.S. military custody at Guantanamo
Bay, Cuba."^^^ After his arrival, bin al-Shibh was placed on anti-psychotic medications.'̂ "'̂

The CIA disseminated 109 intelligence reports from the CIA
interrogations of Ramzi bin al-Shibh."^^^ ACIA assessment, which included intelligence from his

04

10582 (242026Z FEB 03); HIBI10627 (281949Z FEB 03)
10521 (191750Z FEB 03). The cable refeiTed to keeping bin al-Shibh in darkness as a "standard

interrogation technique." Thesame cable states that during thenight of Febniary 18,2003, the light went out in bin
al-Shibh's cell and that "[w]hen security personnel anived to replace thebulb, binal-Shibh wascowering in the
comer, sliivering. Security personnel notedthat he appearedrelievedas soon as Hie light was replaced."

1759 (021319Z OCT 04); HEADQUARTERSBHlm40023Z NOV 05); •HHlSOO
(171225Z NOV 04);(140915ZNOV04); •^••1930 (061620Z DEC04)^^^^^B
2207(111319Z APR 05)rHBH[2210a41^7Z APR 2535(051^5Z JUL 05);

2589 (120857ZJlJl705)nBiHH2830 (291304Z AUG 05);HliH 1890 (171225Z NOV
20083IZ NOV 04); CIA document entitled, "Detainee Talking Points for ICRC Rebuttal, P

141507Z APR 05); HH|M|25^(051805Z JUL 05); ||m|^|| 2210
(141507ZAPR05);(051805ZJULoH)!!}^^^2830 (291304Z AUG 05);
1930 (061620Z DEC 2210 (141507Z APR 05)

2210(141507Z APR 05)

1893

|2210(141507Z APR 05)
HEADQUARTERSHHi (031945Z SEP 06

-^28 SITE DAILY REPORT - 24 MAY 07:
See Volume 11 for additional information.

TOP SECRET/

8904(182103Z APR 08)
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CIA Headquarters directed the CIA Station in Count
Headquarters could support Country |'s
submitted relatively modest proposals, CIAI^dquarters reiterated the directive, adding that the
Station shoul^rovid^"wish list." '̂'̂ Ii^^B|2003, the Station proposed amore expansive $|||
million in subsidies.^"^^ jjH^ubsidy payments, intended in part as
compeimtion for support ofthe CIA detention program, rose as high as $| miUion.^"^^ By
IHBH2003, after an extension of five months beyond the originally agreed upon timeframe
for concluding CIA detention activities in Country |, both bin al-Shibh and al-Nashiri had been
transferred out of Country | to the CIA detention facility at Guantanamo Bay, Cuba.^"^^

9. U.S. Supreme CourtAction in the Case ofRasul v. BushForces Transfer of CIA
Detaineesfrom Guantanamo Bay to Country^

Beginning in September 2003, the CIA held a number of detainees
at CIA facilities on the grounds of, but separate from, the U.S. military detention facilities at
Guantanamo Bay, Cuba. '̂̂ '̂ In early January 2004, the CIA and the Department ofJustice began
discussing the possibility that a pending U.S. Supreme Court case, Rasul v. Bush, might grant
habeas corpus rights to the five CIA detainees then being held at a CIA detention facility at

to ^think big" about how CIA
After the Station initially

although CIA Headquarters askedthe CIA Station to "advise if additional funds may be needed to
keep [the facility] viableover thecoming year and beyond." CIAHeadquarters added, "we cannothaveenough
blacksite hosts, and we are loathe to let one we have slip away."Countiylne^hoste CIA detainees. See
HEADOUAR [REDACTBD] 5298 iHHHljH; HEADQUAR
ALEC interview on the CIA program, noted that the

program had "more money than we could possibl^pen^^hc^ht, and itturned out to be accurate." In the same
interview, he stated that "in one case, we gave $|,000,0001

Myself and Jos6 [Rodriguez]
We never counted it. I'm not about to count

did not identify thethat kind ofmon^for a receipt." The boxes contained one hundred dollar bills.
recipient ofthe $| million. See transcript ofOral History Interview, Interviewee:
13, 2006, Interviewer: [REDACTED] and [REDACTED].
ALEC••
ALEC

8^^ See DTS #2010-2448.
[REDACTED] 2498
April 2003, Memorandum for Director, DCI Counterterrorist Center, from |

Rendition and Detainee^roup^ia^H|^^^^^B|, Counterterrorist Center, Chief of Operations,
Chief, IIIIIIBIII^II^^HIHTSubjec^Reqi^s^^Relocat^iig^Value Detainees to an Interim

Detention Facility at Guantanamo. See also DIRECTOR CIA detainees were held at
two facilities at Guantanamo Bay, DETENTION SITE MAROON and DETENTION SITE PsfDIGO. {See
Quarterly Review of Confinement Conditions for CIA Detainees, Coverage Period: ) A third
CIA detention facility, DETENTION SITE REI

13897 3445
9754 8405^m^^Hi^^H8'^081

and September 1, 2006, Memorandumof AgreementBetween the Department of Defense (DOD) and the Central
Intelligence Agency (CIA)Concerning theDetention byDODof Certain Terrorists at a Facility at Guantanamo Bay
Naval Station.

III! 11 III I I III! I III 11
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Guantanamo Shortly after these discussions, CIA officers approached the
in Country | to determine if itwould again be willing to host these CIA detainees, who would
remain in CIA custody within an already existing Country | facility. '̂*® By January |, 2004, the

in Country | had agreed to this arrangement for a limited period oftime.^^^

(TS/^^BHUHI^^) Meanwhile, CIA General Counsel Scott Muller asked the
Department of Justice, the National Security Council, and the White House Counsel for advice
on whether the five CIA detainees being held at Guantanamo Bay should remain at Guantanamo
Bay or bemoved pending theSupreme Court's decision.^^^ After consultation with theU.S.
solicitor general in February 2004, the Department of Justice recommended that the CIA move
four detainees out of a CIA detention facility at Guantanamo Bay pending the Supreme Court's
resolution of the case.^^^ The Departmentof Justice concluded that a fifth detainee, Ibn Shaykh
al-Libi, did not need to be transferred because he had originally been detained under military
authority and had been declared to the ICRC.^^"^ Nonetheless, byApril 2004, all five CIA
detainees were transferred from Guantanamo Bay to other CIA detention facilities.

856 2004, CIA detainees in a Coun
pain from other detainees presumed to be in the
facility.^^^ When theCIAchiefof Station approached the

Shortly after placing CIA detainees within anal^dy existing
Country 1 facility fora second time, tensions arose between the CIA andCountry |

facility claimed to hear cries of

[REDACTED]; cc: [REDACTED]; subject: Detainees inEmail fiom: Scott W. Muller; to:
Gitmo; date: January |, 2004.
S50 See HEADQUARTERS ••• [REDACTED] 1845 The CIA's long-
term facility in Country which the CIA Station in Country | had warned was adrain on the Station's resources,
had not yet been completed. See [REDACTED] 1785
[REDACTED] 1679H||^|HHi
Email from: Scott Muller; to: James Pavitt,

[REDACTED], [REDACTED],
February |, 2004.
Email from: Scott Muller; to: James Pavitt,

[REDACTED], [REDACTED],
February |, 2004.
Email from: Scott Muller; to: James Pavitt,

[REDACTED], •^^^^^•jREDACT^
FebruaryI, 2004.

10255 ; ALEC

I; cc: George Tenet, John McLaughlin, [REDACTED],
|; subject: CIA Detainees atGITMO; date:

I; cc: George Tenet, John McLaughlin, [REDACTED],
|; subject: CIA Detainees atGITMO; date:

; cc: George Tenet, John McLaughlin, [REDACTED],
\, subject: CIA Detainees atGITMO; date:

13698

11672
[REDACTED] 1898^^
See, for example, [REDACTED] 16791

Country |, see Volume I.
Among tiiedetaineesm^ this claim was Ibn Shaykh al-Libi, who had previousl;^eei^ndered from CIA

custody to ALibyan national, Ibn Shaykh al-Libi reported while in BB|custody tliat Iraq
was supporting al-Qa'ida and providing assistancewith chemicaland biologicalweapons. Some of this information
was cited by Secretary Powell in his speech to the United Nations, and was used as a justification for the 2003
invasion ofIraq. Ibn Shaykh al-Libi recanted the claim after he was rendered to CIA custody on February |, 2003,
claiming that he had been tortured by the IHHH, and only told tliem what he assessed they wanted tohear. For
more details, see Volume IIL While in CounfrJ^^ibHol^I^ebnefer^iat the "sobbing and yelling" he

11)1 MUM
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significant inaccurate statements, especially regarding the significance of information acquired
fromCIAdetainees and the effectiveness of the CIA's interrogation techniques.

(U) In the speech, the president announced the transfer of 14detainees to Department of
Defense custody at Guantanamo Bay and the submission toCongress of proposed legislation on
military commissions.^^^ As all other detainees in the CIA's custody had been transferred to
other nations, the CIAhad no detainees in its custody at the time of the speech.^^^

2. The International Committee of the Red Cross (ICRC) Gains Access to CIA Detainees
After Their Transfer to U.S. Military Custody in September 2006

After the 14CIA detainees arrived at the U.S. military base at
Guantanamo Bay, they were housed in a separate building from otherU.S. military detainees and
remained under the operational control of the CIA.^^^ In October 2006, the 14 detainees were
allowedmeetings with the ICRCand described in detail similar stories regarding their detention,
treatment, and interrogation while in CIA custody. The ICRC provided information on these
claims to the CIA.^^^ Acting CIAGeneral CounselJohn Rizzoemailed tiieCIAdirectorand
other CIA senior leaders, following a November 8, 2006, meetingwith the ICRC, stating:

"[a]s described to us, albeit in summary form, what the detainees allege
actually does not sound that far removed from the reality... the ICRC, for its
part, seems to find their stories largely credible, having put much stock in the
fact that the story each detainee has told about his transfer, treatment and
conditions of confinementwas basically consistent, even though they had been
incommunicado witheachotherthroughout their detentionby us."^^^

In February 2007 the ICRC transmitted to the CIA its final report
on the "Treatment of Fourteen 'High ValueDetainees' in CIA Custody." The ICRC report
concluded that "the ICRC clearly considers that the allegations of the fourteen include
descriptions of treatment and interrogation techniques - singly or in combination - that amounted
to torture and/orcruel, inhuman or degrading treatment."^^® Notwithstanding Rizzo's comments,
the CIA disagreed with a number of the ICRC's findings, provided rebuttals to the ICRC in

See Volume I and Volume II for additional infomiation.
September 6, 2006, TheWhite House, President Discusses Creation of Militiury Commissions toTrySuspected

Terrorists.
See Volume III for additional information.
CIA Background Memo for CIA Director visit to Guantanamo, December |, 2006, entitled Guantanamo Bay

High-Value Detainee Detention Facility.
^^^mai^roi^|^^^^^^H|CTC/LGL; to; John Rizzo,[REDACTEDl,
•^•^•,^^^^^Br[REDACrEDUREDACTED], [REDACTED],
[REDACTED], [REDACTED]; cc: subject: 8 November 2006 Meeting v '̂ith ICRC reps; date:
November 9, 2006, at 12:25 PM.
Email from: John A. Rizzo; to: Michael V.Hayden, Stephen R. Kappes, Michael J. Morell; cc:

[REDACTED]; subject: Fw: 8 November 2006 Meeting with ICRC Reps; date: November 9,
2006, at 12:25 PM.
February 14, 2007, Letter to John Rizzo, Acting General Counsel,

International Committee of theRed Cross, |
111! miiii M I IMI (IIII I
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UNCLASSIFIED
TOP SECRET// //NOFORN

memorandum was laterdisputed byChairman Roberts.^"^^^ TheCommittee hasno independent
record of this briefing.

Throughout 2003, the CIA refused to answer questions from
Committee members and staff about the CIA interrogations of KSM and other CIA detainees.-'̂ '̂̂
The CIA produced talking points for a September 4, 2003, briefing on the CIA interrogation
program exclusively for Conrnaittee leadership; however, there are no contemporaneous records
of the briefing taking place. The CIA talking points include information about the use of the
CIA's enhanced interrogation techniques, their effectiveness, and various abuses that occurred in
the program.Many of the CIA representations in the talking points were inaccurate.The
CIA continued to withhold from the Committee, including its leadership, any information on the
location of the CIA's detention facilities. On more than one occasion the CIA directed CIA
personnel at Guantanamo Bay, Cuba, not to brief a visiting Committee member about the CIA
detention facility there, including duringa July 2005 visit by ChairmanRoberts. '̂̂ ^

I" 2004, the Committee conducted two hearings on the CIA's role
in interrogating U.S. militai'y detainees at Abu Ghraib prison in Iraq. CIA witnesses stressed that
the CIA was more limited in its intenrogation authorities than the Department of Defense, but
declined to respond to Committee questions about the interrogation of KSM or press reports on
CIA detention facilities.During the first briefing, on May 12, 2004, Committee members
requested Department of Justice memoranda addressing the legahty of CIA interrogations.

Moskowitz Memorandum for the Record, February 4, 2003, "Subject: Sensitive Notification." For information
on Senator Roberts's objections, see "DestroyingC.I.A. Tapes Wasn't Opposed, Memos Say," by Scott Shane, The
New YorkTimes, dated February 22, 2010.

Transcript ofCIA briefing for the Senate Select Committee on Intelligence, March 5, 2003 (DTS #2003-1156);
Transcript of "Intelligence Update," April 30, 2003 (DTS #2003-2174); Transcript of Senate Select Committee on
Intelligence briefing, September 3, 2003 (DTS #2004-0288); email from: to: [REDACTED];
subject: Re: EYES ONLY Re: Question Regarding Interrogations fi-om SSCI Member Briefing on KSMCapture;
date: March 17, 2003.

CIA Interrogation Program: DDO Talking Points, 04 September 2003.
2466 pqj. example, the talking points included inaccurate dataon tlie waterboaiding of Abu Zubaydah andKSM;
stated that two unauthorized techniques were used with a detainee, whereas 'Abd al-Rahim al-Nashiri was subjected
to numerous unauthorized techniques; and inaccurately stated that the offending officers were removed from the
site. The talking points also stated that the use of the CIA's enhanced interrogation techniques "has produced
significant results," and that the "[i]nformation acquiredhas saved countless lives...." See CIA Interrogation
Program: DDO Talking Points, 04 September 2003.

Because the Committee was not informed of the CIA detention site at Guantanamo Bay, Cuba, no member of
the Committee was aware that the U.S. Supreme Court decision to grant certiorari in the case ofRasul v. Bush,
which related to the habeas corpus rights of detainees at Guantanamo Bay, resulted in the transfer of CIA detainees
from the CIA detention facility at Guantanamo Bay to other CIA detention facilities. See HEADQUARTERS

subject "RESTRICTED ACCESS TO [DETENTION SITE COBALT] AND
[DETENTION SITE ORANGE]"; email from: HH|||||||||||toJPB||^^ cc: Jose Rodriguez,
[REDACTEDJ^^^BH, [REDACTEDL^^^^MBjREDACTEDr[REDACTED]; subject;
guidance to |flgitmo; date: May 14,2004; forwarding final cable: HEADQUARTERS |m(14I502Z MAY
04), subject "Possible Brie^ US Senator"; email from: Stanley Moskowitz; to: [REDACTED]; cc: [REDACTED];
subject: Re: guidance to 2004; CIA responses to Questions for the Record, March 13,
2008 (DTS #2008-1310); "CODEL Roberts to Miami/Guantanamo, 7-8 July 2005," dated 5July, H|[| 902860.
2468 Transcript of hearing. May 12, 2004 (DTS #2004-2332); Transcript of hearing, September 13,2004(DTS
#2005-0750).
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MILITARY COMMISSIONS TRIAL JUDICIARY 

GUANTANAMO BAY, CUBA 
 

 

 
 

UNITED STATES OF AMERICA 
 

v. 
 

KHALID SHAIKH MOHAMMAD, 
WALID MUHAMMAD SALIH 

MUBARAK BIN ATTASH, 
RAMZI BINALSHIBH, 
ALI ABDUL AZIZ ALI, 

MUSTAFA AHMED ADAM AL 
HAWSAWI 

 
 

AE 013RRR (GOV) 
 
 

Government Motion 
to Amend AE013DDD Second Amended 
Protective Order #1 To Protect Against 

Disclosure of National Security 
Information 

 
 

30 January 2015 
 

 
1.   (U) Timeliness 

 (U)  On 12 December 2014, the Commission directed the Government to review 

the Second Amended Protective Order #1 and proffer proposed changes, if necessary, as 

a result of changes to classification of certain information related to the Central 

Intelligence Agency (“CIA”) former Rendition, Detention, and Interrogation (“RDI”) 

Program no later than 1 February 2015.   

2. (U) Relief Sought 

  (U)  The Prosecution respectfully requests the Military Judge amend AE 013DDD 

as explained in the motion below.  A proposed protective order is included in this filing 

as Attachment C.      

3. (U) Burden of Proof 

 (U) As the moving party, the Government must demonstrate by a preponderance 

of the evidence that the requested relief is warranted.  See R.M.C. 905; see also, 

M.C.R.E. 505. 
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4. (U) Facts 

 (U)  On 31 May 2011 and 25 January 2012, pursuant to the Military Commissions 

Act of 2009 (“M.C.A.”), charges in connection with the 11 September 2001 attacks were 

sworn against Khalid Shaikh Mohammad, Walid Muhammad Salih Bin ‘Attash, Ramzi 

Binalshibh, Ali Abdul Aziz Ali, and Mustafa Ahmed Adam al Hawsawi.  These charges 

were referred jointly to this capital Military Commission on 4 April 2012.  The Accused 

are each charged with Conspiracy, Attacking Civilians, Attacking Civilian Objects, 

Intentionally Causing Serious Bodily Injury, Murder in Violation of the Law of War, 

Destruction of Property in Violation of the Law of War. 

 (U)  On 26 April 2012, the Government filed a Motion to Protect Against 

Disclosure of National Security Information and requested the Military Judge issue a 

protective order pursuant to Military Commission Rule of Evidence (“M.C.R.E.”) 505(e).  

See AE 013 (App. 1-46).  The motion and its accompanying declarations set forth the 

classified information at issue in this case, the grave harm to national security that 

unauthorized disclosure of such information would cause, and the narrowly tailored 

remedies sought to protect this national-security information.  See  

AE 013.  Attachments A and B were filed ex parte and UNDER SEAL with the 

Commission.  Attachment B provided guidance regarding the former RDI Program, 

operated by the CIA and requested certain protective measures to guard against 

disclosing classified information.  

 (U)  On 6 December 2012, the Commission issue Protective Order #1 (AE 013P), 

in order to Protect Against Disclosure of National Security Information.  On 9 February 

2013, after considering certain defense motions to amend the Protective Order, the 
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Military Judge issued a Supplemental Ruling on the Government’s Motion To Protect 

Against Disclosure of National Security Information (AE 013Z) and entered Amended 

Protective Order #1 (AE 013AA).   

 (U)  On 17 December 2013, this Commission issued a Second Amended 

Protective Order (AE 013DDD).  AE 013DDD, consistent with the Government’s ex 

parte declarations based on then-current classification guidance, defines “Classified 

National Security Information and/or Documents,” “Classified Information,” and 

“Classified Documents” to include five specific categories of information: 

 (a)  Information that would reveal or tend to reveal details surrounding the 
capture of an accused other than the location and date; 
 
 (b)  Information that would reveal or tend to reveal the foreign countries in 
which:  Khalid Shaikh Mohammad and Mustafa Ahmed Adam al Hawsawi were 
detained from the time of their capture on or about 1 March 2003 through 6 
September 2006; Walid Muhammad Salih Bin ‘Attash and Ali Abdul Aziz Ali 
were detained from the time of their capture on or about 29 April 2003 through 6 
September 2006; and Ramzi Bin al Shibh was detained from the time of his 
capture on or around 11 September 2002 through 6 September 2006; 
 
 (c)  The names, identities, and physical descriptions of any persons 
involved with the capture, transfer, detention, or interrogation of an accused or 
specific dates regarding the same, from on or around the aforementioned capture 
dates through 6 September 2006; 
 
 (d)  The enhanced interrogation techniques that were applied to an 
Accused from on or around the aforementioned capture dates through  
6 September 2006, including descriptions of the techniques as applied, the 
duration, frequency, sequencing, and limitations of those techniques; and 
 
 (e)  Descriptions of the conditions of confinement of any of the Accused 
from on or around the aforementioned capture dates through 6 September 2006. 
 

See AE 013DDD, Para. 2(g)(4)(a-e). 

 (U)  On 9 December 2014, the Senate Select Committee on Intelligence released 

and Executive Summary of a study entitled “Committee Study of the Central Intelligence 
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Agency’s Detention and Interrogation Program” (“Executive Summary”).  Upon release, 

the unredacted portions of the Executive Summary were declassified; the redacted 

portions of the Executive Summary, however, as well as the entire underlying study 

remain classified. 

 (U)  On 12 December 2014, and in response to the release of the declassified 

Executive Summary, the Commission issued a Trial Conduct Order.  AE 331.  Within  

AE 331, the Commission ordered the Government to complete the following tasks: 

 (1)  Not later than 1 February 2015, the Government will review 
the Second Amended Protective Order #1 [(AE 013DDD)] and proffer 
proposed changes, if necessary, to reflect the new policies[;] 
 
 (2)  Conduct the following reviews, in the order indicated, as to 
changes wrought by the new policies on classification of national security 
information: 
 
  (a)  All motions for which the Commission has not taken 
final action and which are, at this time, either classified or for which there 
is a classified attachment shall be reviewed an appropriate motion filed 
indicated the change, if any, in classification; 
 
  (b)  All filings pertaining to Protective Orders requested 
under the provisions of 10 U.S.C. § 949-p-4, and Military Commission 
Rule of Evidence (“M.C.R.E.”) 505 shall be reviewed an appropriate 
changes made as to the either summarized, redacted, or classified 
information; and, 
 
  (c)  All motions containing classified information for which 
the Commission has taken final action shall be reviewed and an 
appropriate motion filed indicating the change, if any, in classification. 
 

See AE 331 at ¶ 4-5.  The Commission then ordered the Government to provide the 

estimated completion date for each of the reviews in paragraphs 5(a) through 5(c), not 

later than 1 February 2015.  See id. at § 6.   

 (U) On 30 January 2015, the CIA provided additional classification guidance with 

respect to the former RDI Program.   See Attachment B (filed separately due to its 
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classification).   According to Attachment B, the following information is no longer 

classified: 

x  (U//FOUO) The fact that the former RDI Program was a covert action 

program authorized by the President.  The fact that the former RDI 

Program was authorized by the 17 September 2001 Memorandum of 

Notification (MON). 

x (U//FOUO) General allegations of torture by HVDs unless such 

allegations reveal the identities (e.g., names, physical descriptions, or 

other identifying information) of CIA personnel or contractors; the 

locations of detention sites (including the name of any country in which 

the detention site was allegedly located); or any foreign intelligence 

service involvement in the HVDs’ capture, rendition, detention, or 

interrogation. 

x (U//FOUO)  The names and descriptions of the thirteen Enhanced 

Interrogation Techniques (EITs) that were approved for use, and the 

specified parameters within which the EITs could be applied. 

x (U//FOUO)  EITs as applied to the 119 individuals mentioned in 

Appendix 2 of the SSCI Executive Summary acknowledged to have been 

in CIA custody. 

x (U//FOUO)  Information regarding the conditions of confinement as 

applied to the 119 individuals mentioned in Appendix 2 of the SSCI 

Executive Summary acknowledged to have been in CIA custody. 
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x (U//FOUO)  Information regarding the treatment of the 119 individuals 

mentioned in Appendix 2 of the SSCI Executive Summary acknowledged 

to have been in CIA custody, including the application of standard 

interrogation techniques. 

x (U//FOUO)  Information regarding the conditions of confinement or 

treatment during the transfer (“rendition”) of the 119 individuals 

mentioned in Appendix 2 of the SSCI Executive Summary acknowledged 

to have been in CIA custody.   

5. (U)  Law and Argument 

The recent changes to classification of certain information related to the former 

RDI Program described above necessitate changes to AE 013DDD in order to include 

accurate definitions of classified information related to the pending prosecution.   Based 

on the new classification guidance, information that is currently defined by the protective 

order as classified in paragraphs 2g(4)(d) and 2g(4)(e) of AE 013DDD is no longer 

classified.   The Prosecution, therefore, respectfully requests that the Military Judge issue 

the amended protective order removing paragraphs 2g(4)(d) and 2g(4)(e) from AE 

013DDD.   

6. (U)  Oral Argument  The Prosecution does not request oral argument. 

7. (U)  Witnesses and Evidence  None.   

8. (U)  Conference   

  (U)  On 28 January 2015, the Government conferenced with the Defense on the 

subject motion.  Counsel for Mr. Bin ‘Attash replied that they “have no access to the 

classification guides or OCAs for the program(s) in question.  Therefore, we do not 
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possess the knowledge necessary to determine whether your request to amend 

AE013DDD encompasses all of the required changes to the Order.”  Counsel for Mr. Ali 

and Mr. al Hawsawi stated they took the same position as counsel for Mr. Bin ‘Attash.  

As of the time of this filing, counsel for Mr. Mohammad or counsel for Mr. Binalshibh 

had not responded to the conference request.   

9. (U)  Attachments   

A. Certificate of Service, dated 30 January 2015 

B. Classification Guidance for Information about the Central Intelligence 

Agency’s Former Rendition, Detention, and Interrogation Program  

C. Proposed Protective Order 

 
 
 
Respectfully submitted, 

 
      _____//s//___________________________ 

Jeff Groharing 
Deputy Trial Counsel 

 
Mark Martins  

      Chief Prosecutor  
      Office of the Chief Prosecutor   
      Office of Military Commissions 
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ATTACHMENT A 
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CERTIFICATE OF SERVICE 

 
I certify that on the 30th day of January 2015, I filed AE 013RRR (GOV) the Government 
Motion to Amend AE013DDD Second Amended Protective Order #1 To Protect Against 
Disclosure of National Security Information with the Office of Military Commissions Trial 
Judiciary and I served a copy on counsel of record. 
 

___________//s//______________________ 
                                                             Jeff Groharing 
                                                                        Deputy Trial Counsel 

Office of the Chief Prosecutor 
Office of Military Commissions 
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ATTACHMENT B 

(Filed Separately  

via SIPRNET) 
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

 
 
 

UNITED STATES OF AMERICA 
 

v. 
 

KHALID SHAIKH MOHAMMAD, 
WALID MUHAMMAD SALIH 

MUBARAK BIN ATTASH, 
RAMZI BINALSHIBH, 
ALI ABDUL AZIZ ALI, 

MUSTAFA AHMED ADAM 
AL HAWSAWI 

AE 013___ 
 

Third Amended 
PROTECTIVE ORDER #1 

 
 
 
To Protect Against Disclosure of 
National Security Information 

 
___ February 2015 

 
 
 

Upon consideration of the submissions regarding the Government’s motion for a protective 

order to protect classified information in this case, the Commission finds this case involves 

classified national security information, including TOP SECRET / SENSITIVE 

COMPARTMENTED INFORMATION (SCI), the disclosure of which would be detrimental to 

national security, the storage, handling, and control of which requires special security 

precautions, and the access to which requires a security clearance and a need-to-know. 

Accordingly, pursuant to authority granted under 10 U.S.C. § 949 p-1 to p-7, Rules for Military 

Commissions (R.M.C.) 701 and 806, Military Commissions Rule of Evidence (M.C.R.E.) 505, 

Department of Defense Regulation for Trial by Military Commissions (2011) ¶ 17-3, and the 

general judicial authority of the Commission, in order to protect the national security, and for 

good cause shown, the following Protective Order is entered. 

1.  SCOPE 
 

a. This Protective Order establishes procedures applicable to all persons who have access 

to or come into possession of classified documents or information in connection with this case, 

Case 1:21-cv-00627-CRC   Document 16-3   Filed 04/28/22   Page 13 of 31

JA128

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 133 of 552



 

regardless of the means by which the persons obtained the classified information.  These 

procedures apply to all aspects of pre-trial, trial, and post-trial stages in this case, including any 

appeals, subject to modification by further order of the Commission or orders issued by a court 

of competent jurisdiction. 

b. This Protective Order applies to all information, documents, testimony, and material 

associated with this case that contain classified information, including but not limited to any 

classified pleadings, written discovery, expert reports, transcripts, notes, summaries, or any other 

material that contains, describes, or reflects classified information. 

c. Counsel are responsible for advising their clients, translators, witnesses, experts, 

consultants, support staff, and all others involved with the defense or prosecution of this case, 

respectively, of the contents of this Protective Order. 

2.  DEFINITIONS 
 

a. As used in this Protective Order, the term "Court Security Officer (CSO)" and 

"Assistant Court Security Officer (ACSO)" refer to security officers, appointed by the Military 

Judge, to serve as the security advisor to the judge, to oversee security provisions pertaining to 

the filing of motions, responses, replies, and other documents with the Commission, and to 

manage security during sessions of the Commission. The CSO and ACSO will be administered 

an oath IAW Rule 10, Military Commissions Rules of Court. 

b. The term "Chief Security Officer, Office of Special Security" refers to the official 

within the Washington Headquarters Service responsible for all security requirements and 

missions of the Office of Military Commissions and to any assistants. 

c. The term “Defense” includes any counsel for an accused in this case and any 

employees, contractors, investigators, paralegals, experts, translators, support staff,  Defense 
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Security Officer, or other persons working on the behalf of an Accused or his counsel in this 

case. 

d. The term “Defense Security Officer” (DSO) refers to a security officer, serving as 

security advisor to the Defense, who oversees security provisions pertaining to the filing of 

motions, response, replies, and other documents with the Commission. 

e. The term “Government” includes any counsel for the United States in this case and any 

employees, contractors, investigators, paralegals, experts, translators, support staff or other 

persons working on the behalf of the United States or its counsel in this case. 

f. The words “documents” and “information” include, but are not limited to, all written or 

printed matter of any kind, formal or informal, including originals, conforming and non- 

conforming copies, whether different from the original by reason of notation made on such 

copies or otherwise, and further include, but are not limited to: 
 

(1) papers, correspondence, memoranda, notes, letters, cables, reports, summaries, 

photographs, maps, charts, graphs, inter-office and intra-office communications, notations of any 

sort concerning conversations, meetings, or other communications, bulletins, teletypes, 

telegrams, facsimiles, invoices, worksheets, and drafts, alterations, modifications, changes, and 

amendments of any kind to the foregoing; 

(2) graphic or oral records or representations of any kind, including, but not 

limited to: photographs, maps, charts, graphs, microfiche, microfilm, videotapes, and sound or 

motion picture recordings of any kind; 

(3) electronic, mechanical, or electric records of any kind, including, but not 

limited to: tapes, cassettes, disks, recordings, electronic mail, instant messages, films, typewriter 
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ribbons, word processing or other computer tapes, disks or portable storage devices, and all 

manner of electronic data processing storage; and 

(4) information acquired orally. 
 

g. The terms “classified national security information and/or documents,” “classified 

information,” and “classified documents” include: 

(1) any classified document or information that was classified by any Executive 

Branch agency in the interests of national security or pursuant to Executive Order, including 

Executive Order 13526, as amended, or its predecessor Orders, as “CONFIDENTIAL,” 

“SECRET,” “TOP SECRET,” or additionally controlled as “SENSITIVE COMPARTMENTED 

INFORMATION (SCI);” 

(2) any document or information, regardless of its physical form or 
 
characteristics, now or formerly in the possession of a private party that was derived from United 

States Government information that was classified, regardless of whether such document or 

information has subsequently been classified by the Government pursuant to Executive Order, 

including Executive Order 13526, as amended, or its predecessor Orders, as 

“CONFIDENTIAL,” “SECRET,” “TOP SECRET,” or additionally controlled as “SENSITIVE 

COMPARTMENTED INFORMATION (SCI)”; 

(3) verbal or non-documentary classified information known to an accused or the 
 
Defense; 

 
(4) any document or information as to which the Defense has been notified orally 

or in writing that such document or information contains classified information, including, but 

not limited to the following: 
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(a) Information that would reveal or tend to reveal details surrounding the 

capture of an accused other than the location and date; 

(b) Information that would reveal or tend to reveal the foreign countries in 

which:  Khalid Shaikh Mohammad and Mustafa Ahmed Adam al Hawsawi were detained from 

the time of their capture on or about 1 March 2003 through 6 September 2006; Walid 

Muhammad Salih Bin “Attash and Ali Abdul Aziz Ali were detained from the time of their 

capture on or about 29 April 2003 through 6 September 2006; and Ramzi Bin al Shibh was 

detained from the time of his capture on or around 11 September 2002 through 6 September 

2006. 
 

(c) The names, identities, and physical descriptions of any persons 

involved with the capture, transfer, detention, or interrogation of an accused or specific dates 

regarding the same, from on or around the aforementioned capture dates through 6 September 

2006. 
 

 (5) any document or information obtained from or related to a foreign 

government or dealing with matters of U.S. foreign policy, intelligence, or military operations, 

which is known to be closely held and potentially damaging to the national security of the United 

States or its allies. 

(6) The terms “classified national security information and/or documents,” 

“classified information,” and “classified documents” do not include documents or information 

officially declassified by the United States by the appropriate OCA. 

h. “National Security” means the national defense and foreign relations of the United 
 
States. 

 
i. “Access to classified information” means having authorized access to review, read, 

learn, or otherwise come to know classified information. 

j. “Secure area” means a physical facility accredited or approved for the storage, 
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handling, and control of classified information. 

k. “Unauthorized disclosure of classified information” means any knowing, willful, or 

negligent action that could reasonably be expected to result in a communication or physical 

transfer of classified information to an unauthorized recipient.  Confirming or denying 

information, including its very existence, constitutes disclosing that information. 

3.  COURT SECURITY OFFICER 
 

a. A Court Security Officer (CSO) and Assistant Court Security Officer(s) (ACSO) for 

this case have been designated by the Military Judge. 

b. The CSO and any ACSO are officers of the court. Ex parte communication by a party 

in a case, to include the Office of Military Commissions, DoD General Counsel, or any 

intelligence or law enforcement agency, with the CSO/ASCO is prohibited except as authorized 

by the M.C.A. or the Manual for Military Commissions (M.M.C.). This is to preclude any actual 

or perceived attempt to improperly influence the Commission in violation of 10 U.S.C. § 949b. 

This does not include administrative matters necessary for the management of the security 

responsibilities of the Office of Trial Judiciary. 

c. The CSO/ACSO shall ensure that all classified or protected evidence and information 
 
is appropriately safeguarded at all times during Commission proceedings and that only personnel 

with the appropriate clearances and authorizations are present when classified or protected 

evidence is presented before Military Commissions. 

d. The CSO shall consult with the Original Classification Authority (OCA) of classified 

documents or information, as necessary, to address classification decisions or other related 

issues. 

4. DEFENSE SECURITY OFFICER 
 

a. Upon request of Defense Counsel for an accused, the Convening Authority shall 

provide a Defense Security Officer for the defendant. 
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b. The Defense Security Officer is, for limited purposes associated with this case, a 

member of the Defense Team, and therefore shall not disclose to any person any information 

provided by the Defense, other than information provided in a filing with the Military 

Commission.  In accordance with M.C.R.E. 502, the Defense Security Officer shall not reveal to 

any person the content of any conversations he hears by or among the defense, nor reveal the 

nature of documents being reviewed by them or the work generated by them, except as necessary 

to report violations of classified handling or dissemination regulations or any Protective Order 

issued in this case, to the Chief Security Officer, Office of Special Security.  Additionally, the 

presence of the Defense Security Officer, who has been appointed as a member of the Defense 

Team, shall not be construed to waive, limit, or otherwise render inapplicable the attorney-client 

privilege or work product protections. 

c. The Defense Security Officer shall perform the following duties: 

(1) Assist the Defense with applying classification guides, including reviewing 

pleadings and other papers prepared by the defense to ensure they are unclassified or properly 

marked as classified. 

(2) Assist the Defense in performing their duty to apply derivative classification 

markings pursuant to E.O. 13526 § 2.1(b). 

(3)  Ensure compliance with the provisions of any Protective Order. 
 

d. To the fullest extent possible, the classification review procedure must preserve the 

lawyer-client and other related legally-recognized privileges. 

(1) The Defense may submit documents to the Chief Security Officer, Office of 

Special Security with a request for classification review. If the Defense claims privilege for a 

document submitted for classification review, the defense shall banner-mark the document 

“PRIVILEGED.” 
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(2) The Chief Security Officer, Office of Special Security, shall consult with the 

appropriate OCA to obtain classification review of documents submitted for that purpose. The 

Chief Security Officer, Office of Special Security, shall not disclose to any other entity any 

information provided by a Defense Security Officer, including any component of the Office of 

Military Commissions, except that the entity may inform the military judge of any information 

that presents a current threat to loss of life or presents an immediate safety issue in the detention 

facility. This does not include administrative matters necessary for the management of the 

security responsibilities of the Office of Military Commissions. 

(3) Submission of documents for classification review shall not be construed to 

waive, limit, or otherwise render inapplicable the attorney-client privilege or work product 

protections. 

5. ACCESS TO CLASSIFIED INFORMATION 
 

a. Without authorization from the Government, no member of the Defense, including 

defense witnesses, shall have access to classified information in connection with this case unless 

that person has: 

(1) received the necessary security clearance from the appropriate DoD authorities 

and signed an appropriate non-disclosure agreement, as verified by the Chief Security Officer, 

Office of Special Security, 

(2) signed the Memorandum of Understanding Regarding Receipt of Classified 
 
Information (MOU), attached to this Protective Order, and 

 
(3) a need-to-know for the classified information at issue, as determined by the 

 
Original Classification Authority (OCA) for that information. 

 
b. In order to be provided access to classified information in connection with this case, 

each member of the Defense shall execute the attached MOU, file the executed originals of the 

MOU with the Chief Security Officer, Office of Special Security, and submit copies to the CSO. 
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The execution and submission of the MOU is a condition precedent to the Defense having access 

to classified information for the purposes of these proceedings.  The Chief Security Officer, 

Office of Special Security and CSO shall not provide copies of the MOUs to the Prosecution 

except upon further order of the Military Commission. The Chief Security Officer can provide 

the Prosecution the names of the Defense team members, identified on the record, who have 

executed the MOU. The MOUs for Defense Team members who have been provided ex parte 

may be provided, under seal, to the Chief Security Officer, Office of Special Security, and the 

CSO under seal and will not be further released without authority of the Commission. 

c. The substitution, departure, or removal of any member of the Defense, including 

defense witnesses, from this case for any reason shall not release that person from the provisions 

of this Protective Order or the MOU executed in connection with this Protective Order. 

d. Once the Chief Security Officer, Office of Special Security verifies that counsel for the 

Accused have executed and submitted the MOU, and are otherwise authorized to receive 

classified information in connection with this case, the Government may provide classified 

discovery to the Defense. 

e. All classified documents or information provided or obtained in connection with this 

case remain classified at the level designated by the OCA, unless the documents bear a clear 

indication that they have been declassified.  The person receiving the classified documents or 

information, together with all other members of the Defense or the Government, respectively, 

shall be responsible for protecting the classified information from disclosure and shall ensure 

that access to and storage of the classified information is in accordance with applicable laws and 

regulations and the terms of this Protective Order. 

f. No member of the Defense, including any defense witness, is authorized to disclose 

any classified information obtained during this case, outside the immediate parameters of these 

military commission proceedings. If any member of the Defense or any defense witness receives 

Case 1:21-cv-00627-CRC   Document 16-3   Filed 04/28/22   Page 21 of 31

JA136

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 141 of 552



 

any summons, subpoena, or court order, or the equivalent thereof, from any United States or 

foreign court or on behalf of any criminal or civil investigative entity within the United States or 

from any foreign entity, the Defense, including defense witnesses, shall immediately notify the 

military judge, the Chief Security Officer, Office of Special Security, and the Government so 

that appropriate consideration can be given to the matter by the Commission and the OCA of the 

materials concerned. Absent authority from the Commission or the Government, the Defense and 

defense witnesses are not authorized to disseminate or disclose classified materials in response to 

such requests.  The Defense, an Accused, and defense witnesses and experts are not authorized to 

use or refer to any classified information obtained as a result of their participation in commission 

proceedings in any other forum, or in a military commission proceeding involving another 

detainee. 

6.  USE, STORAGE, AND HANDLING PROCEDURES 
 

a. The Office of the Chief Defense Counsel, Office of Military Commissions, has 

approved secure areas in which the Defense may use, store, handle, and otherwise work with 

classified information.  The Chief Security Officer, Office of Special Security, shall ensure that 

such secure areas are maintained and operated in a manner consistent with this Protective Order 

and as otherwise reasonably necessary to protect against the disclosure of classified information. 

b. All classified information provided to the Defense, and otherwise possessed or 

maintained by the Defense, shall be stored, maintained, and used only in secure areas. Classified 

information may only be removed from secure areas in accordance with this Protective Order 

and applicable laws and regulations governing the handling and use of classified information. 

c. Nothing in this Protective Order shall be construed to interfere with the right of the 

Defense to interview witnesses, regardless of their location. If the Defense receives a document 

containing information described in ¶ 2(g) or memorializes information described in ¶ 2(g), 

while in a non-secure environment, the Defense shall: 
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(1) Maintain positive custody and control of the material at all times; 
 

(2) Unless under duress, relinquish control of the material only to other personnel 

with the appropriate security clearance and a need-to-know; 

(3) Transport the material in a manner not visible to casual observation; 
(4) Not add information (including markings) corroborating the material as 

classified until returning to a secure area; 

(5) Not electronically transmit the information via unclassified networks; 
 

(6) Transport the material to a secure area as soon as circumstances permit; and, 

(7) After returning to a secure area, mark and handle the material as classified. 

d. Consistent with other provisions of this Protective Order, the Defense shall have access 

to the classified information made available to them and shall be allowed to take notes and 

prepare documents with respect to such classified information in secure areas. 

e. The Defense shall not copy or reproduce any classified information in any form, except 

in secure areas and in accordance with this Protective Order and applicable laws and regulations 

governing the reproduction of classified information. 

f. Defense counsel can conduct open source searches from a computer not identifiable 

with the U.S. government. The raw search material can be stored in an unclassified format or on 

an unclassified system. However, if an individual has access to classified information, any as 

information described in ¶¶ 2(g)(2) and 2(g)(4) will be marked or treated as classified in a 

Military Commissions pleading if the information is specifically referenced to information 

available in the public domain. 

g. All documents prepared by the Defense that are known or believed to contain 

classified information, including, without limitation, notes taken or memoranda prepared by 

counsel and pleadings or other documents intended for filing with the Commission, shall be 

transcribed, recorded, typed, duplicated, copied, or otherwise prepared only by persons 
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possessing an appropriate approval for access to such classified information.  Such activities 

shall take place in secure areas, on approved word processing equipment, and in accordance with 

procedures approved by the Chief Security Officer, Office of Special Security 

h. The Defense may submit work product for classification review using the procedures 

outlined in ¶ 4(d). Except as provided in ¶ 6, all such documents and any associated materials 

containing classified information or information treated as classified under ¶ 6f and g such as 

notes, memoranda, drafts, copies, typewriter ribbons, magnetic recordings, and exhibits shall be 

maintained in secure areas unless and until the OCA or Chief Security Officer, Office of Special 

Security advises that those documents or associated materials are unclassified in their entirety. 

None of these materials shall be disclosed to the Government unless authorized by the 

Commission, by counsel for an Accused, or as otherwise provided in this Protective Order. 

i. The Defense may discuss classified information only within secure areas and shall not 

discuss, disclose, or disseminate classified information over any non-secure communication 

system, such as standard commercial telephones, office intercommunication systems, or non- 

secure electronic mail. 

j. The Defense shall not disclose any classified documents or information to any person, 

including counsel in related cases of Guantanamo Bay detainees in Military Commissions or 

other courts (including, but not limited to, habeas proceedings), except those persons authorized 

by this Protective Order, the Commission, and counsel for the Government with the appropriate 

clearances and the need-to-know that information. The Commission recognizes the presentation 

of a joint defense may necessitate disclosure on a need-to-know basis to counsel for co-accused. 

k. To the extent the Defense is not certain of the classification of information it wishes to 

disclose, the Defense shall follow procedures established by the Office of Military Commissions 

for a determination as to its classification.  In any instance in where there is any doubt as to 
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whether information is classified, the Defense must consider the information classified unless 

and until it receives notice from the Chief Security Officer, Office of Special Security, this 

information is not classified. 

l. Until further order of this Commission, the Defense shall not disclose to an Accused 

any classified information not previously provided by an Accused to the Defense, except where 

such information has been approved for release to an Accused and marked accordingly. 

m. Except as otherwise stated in this paragraph, and to ensure the national security of the 

United States, at no time, including any period subsequent to the conclusion of these 

proceedings, shall the Defense make any public or private statements disclosing any classified 

information accessed pursuant to this Protective Order, or otherwise obtained in connection with 

this case, including the fact that any such information or documents are classified. In the event 

classified information enters the public domain without first being properly declassified by the 

United States Government, counsel are reminded they may not make public or private statements 

about the information if the information is classified.  (See paragraph 2g of this Protective Order 

for specific examples of information which remains classified even if it is in the public domain). 

In an abundance of caution and to help ensure clarity on this matter, the Commission emphasizes 

that counsel shall not be the source of any classified information entering the public domain, nor 

should counsel comment on information which has entered the public domain but which remains 

classified. 

7. PROCEDURES FOR FILING DOCUMENTS 
 

a. See Rule 3, Motion Practice, Military Commissions Trial Judiciary Rules of Court. 
 

b. For all filings, other than those filed pursuant to M.C.R E. 505, in which counsel know, 

reasonably should know, or are uncertain as to whether the filing contains classified information 
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or other information covered by Chapter 19-3(b), DoD Regulation for Trial By Military 

Commission, counsel shall submit the filing by secure means under seal with the Chief Clerk of 

the Trial Judiciary. 

c. Documents containing classified information or information the Defense Counsel 

believes to be classified shall be filed pursuant to the procedures specified for classified 

information. 

d. Classified filings must be marked with the appropriate classification markings on each 

page, including classification markings for each paragraph. If a party is uncertain as to the 

appropriate classification markings for a document, the party shall seek guidance from the Chief 

Security Officer, Office of Special Security, who will consult with the OCA of the information 

or other appropriate agency, as necessary, regarding the appropriate classification. 

e. All original filings will be maintained by the Director, Office of Court Administration, 

as part of the Record of Trial. The Office of Court Administration shall ensure any classified 

information contained in such filings is maintained under seal and stored in an appropriate secure 

area consistent with the highest level of classified information contained in the filing. 

f. Under no circumstances may classified information be filed in an otherwise 

unclassified filing except as a separate classified attachment. In the event a party believes an 

unsealed filing contains classified information, the party shall immediately notify the Chief 

Security Officer, Office of Special Security, and CSO/ACSO, who shall take appropriate action 

to retrieve the documents or information at issue. The filing will then be treated as containing 

classified information unless and until determined otherwise. Nothing herein limits the 

Government's authority to take other remedial action as necessary to ensure the protection of the 

classified information. 
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g. Nothing herein requires the Government to disclose classified information. 

Additionally, nothing herein prevents the Government or Defense from submitting classified 

information to the Commission in camera or ex parte in these proceedings or accessing such 

submissions or information filed by the other party. Except as otherwise authorized by the 

Military Judge, the filing party shall provide the other party with notice on the date of the filing. 

8.  PROCEDURES FOR MILITARY COMMISSION PROCEEDINGS 
 

a. Except as provided herein, and in accordance with M.C.R.E. 505, no party shall 

disclose or cause to be disclosed any information known or believed to be classified in 

connection with any hearing or proceeding in this case. 

(1) Notice Requirements 
 

(a) The parties must comply with all notice requirements under M.C.R.E. 
 
505 prior to disclosing or introducing any classified information in this case. 

 
(b) Because statements of an Accused may contain information 

classified as TOP SECRET/SCI, the Defense must provide notice in accordance with 

this Protective Order and M.C.R.E. 505(g) if an Accused intends to make statements or 

offer testimony at any proceeding. 

(2) Closed Proceedings 
 

(a) While proceedings shall generally be publicly held, the Commission 

may exclude the public from any proceeding, sua sponte or upon motion by either party, in order 

to protect information, the disclosure of which could reasonably be expected to damage national 

security.  If the Commission closes the courtroom during any proceeding in order to protect 

classified information from disclosure, no person may remain who is not authorized to access 
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classified information in accordance with this Protective Order, which the CSO shall verify prior 

to the proceeding. 

(b) No participant in any proceeding, including the Government, Defense, 

Accused, witnesses, and courtroom personnel, may disclose classified information, or any 

information that tends to reveal classified information, to any person not authorized to access 

such classified information in connection with this case. 

(3) Delayed Broadcast of Open Proceedings 
 

(a) Due to the nature and classification level of the classified information 
 
in this case, the Commission finds that to protect against the unauthorized disclosure of classified 

information during proceedings open to the public, it will be necessary to employ a forty-second 

delay in the broadcast of the proceedings from the courtroom to the public gallery.  This is the 

least disruptive method of both insuring the continued protection of classified information while 

providing the maximum in public transparency. 

(b) Should classified information be disclosed during any open 

proceeding, this delay will allow the Military Judge or CSO to take action to suspend the 

broadcast—including any broadcast of the proceedings to locations other than the public gallery 

of the courtroom (e.g., any closed-circuit broadcast of the proceedings to a remote location)—so 

that the classified information will not be disclosed to members of the public. 

(c) The broadcast may be suspended by the Military Judge or CSO 

whenever it is reasonably believed that any person in the courtroom has made or is about to 

make a statement or offer testimony disclosing classified information. 

(d) The Commission shall be notified immediately if the broadcast is 

suspended. In that event, and otherwise if necessary, the Commission may stop the proceedings 
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to evaluate whether the information disclosed, or about to be disclosed, is classified information 

as defined in this Protective Order. The Commission may also conduct an in camera hearing to 

address any such disclosure of classified information. 

(4) Other Protections 
 

(a) During the examination of any witness, the Government may object to 

any question or line of inquiry that may require the witness to disclose classified information not 

found previously to be admissible by the Commission. Following such an objection, the 

Commission will determine whether the witness’s response is admissible and, if so, may take 

steps as necessary to protect against the public disclosure of any classified information contained 

therein. 

(b) Classified information offered or admitted into evidence will remain 

classified at the level designated by the OCA and will be handled accordingly. All classified 

evidence offered or accepted during trial will be kept under seal, even if such evidence was 

inadvertently disclosed during a proceeding. Exhibits containing classified information may also 

be sealed after trial as necessary to prevent disclosure of such classified information. 

(5) Record of Trial 
 

(a) It is the responsibility of the Government, IAW 10 U.S.C § 948l(c) to 

control and prepare the Record of Trial. What is included in the Record of Trial is set out by 

R.M.C. 1103. The Director, Office of Court Administration, shall ensure that the Record of Trial 

is reviewed and redacted as necessary to protect any classified information from public 

disclosure. 

(b) The Director, Office of Court Administration, shall ensure portions of 

the Record of Trial containing classified information remain under seal and are properly 
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segregated from the unclassified portion of the transcripts, properly marked with the appropriate 

security markings, stored in a secure area, and handled in accordance with this Protective Order. 

9.  UNAUTHORIZED DISCLOSURE 
 

a. Any unauthorized disclosure of classified information may constitute a violation of 

United States criminal laws.  Additionally, any violation of the terms of this Protective Order 

shall immediately be brought to the attention of the Commission and may result in disciplinary 

action or other sanctions, including a charge of contempt of the Commission and possible 

referral for criminal prosecution.  Any breach of this Protective Order may also result in the 

termination of access to classified information.  Persons subject to this Protective Order are 

advised that unauthorized disclosure, retention, or negligent handling of classified documents or 

information could cause damage to the national security of the United States or may be used to 

the advantage of an adversary of the United States or against the interests of the United States. 

The purpose of this Protective Order is to ensure those authorized to receive classified 

information in connection with this case will never divulge that information to anyone not 

authorized to receive it, without prior written authorization from the OCA and in conformity 

with this Order. 

b. The any party shall promptly notify the Chief Security Officer, Office of Special 

Security,  upon becoming aware of any unauthorized access to or loss, theft, or other disclosure 

of classified information, and shall take all reasonably necessary steps to retrieve such classified 

information and protect it from further unauthorized disclosure or dissemination. 
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10.  SURVIVAL OF ORDER 
a. The terms of this Protective Order and any signed MOU shall survive and remain in 

effect after the termination of this case unless otherwise determined by a court of competent 

jurisdiction. 

b. This Protective Order is entered without prejudice to the right of the parties to seek 

such additional protections or exceptions to those stated herein  as they deem necessary. 

So ORDERED this __day of February 2015. 
 

 
 
 
 
 

//s// 
JAMES L. POHL 
COL, JA, USA 
Military Judge 
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Declaration of Alka Pradhan 

1. My name is Alka Pradhan.  I am over 18 years old and competent to make a 
declaration.  

Duties as counsel 
2. I am employed by the United States government, Department of Defense, 

Military Commissions Defense Organization as a civilian attorney.  In 2015, I 
was detailed by Brigadier General John G. Baker, United States Marine Corps, 
as an attorney for Ammar al Baluchi in United States v. Khalid Shaikh 
Mohammad et al., commonly known as “the 9/11 Case.” In this declaration, I 
write only in my capacity as counsel for Mr. Baluchi, and do not speak for any 
other element of the United States government. 
 

3. Prior to my employment at the Military Commissions Defense Organization, I 
was employed by the UK human rights organization Reprieve as U.S.-based 
counsel, representing Guantanamo Bay detainees and civilian victims of U.S. 
drone strikes in Pakistan and Yemen. I also worked as senior counsel for The 
Constitution Project’s Task Force on Detainee Treatment, investigating and 
writing a comprehensive report on U.S. detention operations since 2001. 
Among the topics that I investigated, including interviews of U.S. and foreign 
government officials, was the former CIA Rendition, Detention, and 
Interrogation Program (RDI Program).  
 

4. Since 2015, my duties as assigned by Learned Counsel James Connell 
primarily although not exclusively involve analysis and litigation of the role of 
the CIA in the torture and other cruel, inhuman, and degrading treatment of 
Mr. al Baluchi.  This area of focus includes the RDI Program and conditions of 
confinement at Camp VII.1 In the course of my duties, I have examined many 
hundreds of classified and unclassified documents relating to the RDI Program 
and Camp VII. 
 

5. Under Regulation for Military Commission § 9-1(b)(2)(F), my duties as counsel 
include safeguarding national security information. To the best of my 
understanding and belief, no statement in this declaration reveals classified 
information. 
 
 

                                                            
1 In the United States Military Commissions, Roman and Arabic numerals are used 
interchangeably to describe Camps V and VII. 
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Existence of CIA Camp VII records declassified in SSCI Executive Summary 

6. The redacted Executive Summary of the Senate Select Committee on 
Intelligence report on the CIA RDI Program includes the following declassified 
text at page 80 (Attachment A): 

 

 
7. From unclassified sources, I am aware that “site” is CIA jargon for a specific 

location at which it conducts operations. From review of many declassified 
documents, I am also aware that CIA dates documents in the distinctive format 
DDHHHHZ MMM YY.  This date format breaks down into 
a two-digit date 
four digits of military time 
a capital Z for Zulu or Greenwich Mean Time 
a space 
a three-letter month abbreviation in all caps 
a space 
a two-digit year. 
This distinctive CIA format can be seen throughout the redacted Executive 
Summary, including in footnote 423 on page 80. 
 

8. Based on my experience in reviewing CIA documents released under the 
Freedom of Information Act, the context of the redacted Executive Summary, 
and other unclassified sources, I can say to a reasonable degree of professional 
certainty that the footnote  

 
refers to two CIA documents: a “Site Daily Report” dated 24 May 2007 and a 
cable numbered 8904 dated 18 April 2008. 

Litigation over CIA records of Camp 7 

9. In January 2020, attorneys for Ramzi bin al Shibh, a co-defendant in the 9/11 
Case, filed a motion to compel production of CIA records of Camp VII 
(Attachment B). This unclassified motion sought the production of CIA records 
relating to Camp VII, based on the existence of such records revealed in the 
SSCI Executive Summary. 
 

10.  Following review by the Department of Defense Security Classification/ 
Declassification Review Team, among others, the U.S. government released 
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Mr. bin al Shibh’s motion AE 711 to the public with only one minor redaction 
of an email address. The publicly-released version of AE 711 includes 
assertions from Mr. bin al Shibh’s defense counsel regarding the existence of 
CIA records regarding operational control of Camp VII. 
 

11. On November 2, 2021, I and other attorneys conducted argument in open 
session on Mr. bin al Shibh’s motion to compel CIA records from Camp VII 
(Attachment C). The open session was monitored for disclosure of classified 
information by a military judge, multiple prosecutors, a Court Information 
Security Officer, and on information and belief, an Original Classification 
Authority for the CIA.  The prosecution had access to a text device allowing 
communication from classified information equity holders in case of 
unauthorized disclosure of information.  The open session was transmitted to 
an audience of media and other observers on a 40-second delay to allow the 
military judge or CISO to prevent the disclosure of classified information. 
 

12. In the course of oral argument on November 2, 2021, I and other defense 
attorneys repeatedly argued the existence and significance of CIA records 
regarding its role at Camp VII in the late 2006 and early 2007 timeframe.  In 
this oral argument, a prosecutor from the Office of the Chief Prosecutor 
represented the interests of CIA.  One of many examples is the argument of 
Cheryl Bormann, counsel for Walid bin ‘Atash, at page 34246-47: 
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13. Later on November 2, 2021, the prosecution three times acknowledged the 

existence of CIA records regarding their role at Camp VII, specifically 
including the Site Daily Reports. In the transcript, “MJ” stands for Military 
Judge, and “TC” stands for Trial Counsel, the military term for prosecutor.  At 
page 34252 of the Unofficial Transcript, the prosecutor admits the existence of 
the Site Daily Reports from Camp VII: 
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At page 34255, the military judge and prosecutor discuss the 

significance of documents showing mixed DoD-CIA control of Camp VII: 
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And at pages 34259-60, the prosecutor again admits the existence of the 

Site Daily Reports: 
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14. On 11 January 2022, the military judge granted Mr. bin al Shibh’s motion and 

ordered the prosecution to produce “any CIA records related to Camp 7 that 
reference Mr. bin al Shibh’s detention, treatment, and conditions, or his 2007 
[FBI-DoD] interrogation.” (Attachment D.) 

Classification guidance on 2022 Camp VII inspection 

15. In April 2021, I and other defense attorneys learned from Mr. al Baluchi and 
the media that Joint Task Force-Guantanamo had relocated prisoners at Camp 
VII to another prison. I participated in an inspection of parts of Camp VII in 
March 2022.  During the Camp VII inspection, an attorney from the Office of 
the Staff Judge Advocate for Joint Task Force-Guantanamo escorted me and 
the other members of the inspection team.  Among other roles, the attorney 
advised on what elements the inspection team was allowed to photograph. At 
no time did the attorney advise me that, or prohibit photography on the basis 
that, the existence or non-existence of information regarding CIA operational 
control of Camp VII was classified. 
 

16. Under U.S.C. § 1746, I declare under penalty of perjury under the laws of the 
United States of America that the foregoing is true and correct. Executed on 
April 26, 2022. 
 

 
_________________________ 

Alka Pradhan 
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Attachment A 
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UNCLASSIFIED
TOP SECRET// //NQFORN

Ramzi bin al-Shibh was subjected to interrogation techniques and
conditions of confinement that were not approved by CIA Headquarters. CIA inten-ogators used
the CIA's enhanced interrogation techniques for behavior adjustment purposes, in response to
perceiveddisrespect, and on severaloccasions, before bin al-Shibh had an opportunity to
respond to an inten'ogator's questions or before a question was asked. The CIA's enhanced
interrogation techniques wereapplied when bin al-Shibh failed to address an interrogator as
"sir," when inteiTogators noted bin al-Shibh had a "blank stare" on his face, and when bin al-
Shibh complained of stomach pain.'̂ ^^ Further, despite CIA policy at the time tokeep detainees
under constant light for security purposes, bin al-Shibh was kept in total darkness to heighten his
sense of fear."^^^

CIA psychological assessments of bin al-Shibh were slow to
recognize the onset of psychological problemsbrought about, according to later CIA
assessments, by bin al-Shibh's long-term social isolation and his anxiety that the CIA would
return to using its enhanced inten"ogation techniques against him. The symptoms included
visions, paranoia, insomnia, and attempts at self-harm."^^"^ In April 2005, a CIA psychologist
stated that bin al-Shibh "has remained in social isolation" for as long as two and half years and
the isolationwas having a "clear and escalating effect on his psychological functioning." The
officer continued, "in [binal-Shibh's] case, it is important to keep in mind that he was previously
a relatively high-functioning individual, making his deterioration over the past several months
more alarming.'"^^^ The psychologist wrote, "significant alterations toRBS'[s] detention
environment must occur soon to prevent further and more serious psychological disturbance.
On September 5, 2006, bin al-Shibhwas transferred to U.S. military custody at Guantanamo
Bay, Cuba."^^^ After his arrival, bin al-Shibh was placed on anti-psychotic medications.'̂ "'̂

The CIA disseminated 109 intelligence reports from the CIA
interrogations of Ramzi bin al-Shibh."^^^ ACIA assessment, which included intelligence from his

04

10582 (242026Z FEB 03); HIBI10627 (281949Z FEB 03)
10521 (191750Z FEB 03). The cable refeiTed to keeping bin al-Shibh in darkness as a "standard

interrogation technique." Thesame cable states that during thenight of Febniary 18,2003, the light went out in bin
al-Shibh's cell and that "[w]hen security personnel anived to replace thebulb, binal-Shibh wascowering in the
comer, sliivering. Security personnel notedthat he appearedrelievedas soon as Hie light was replaced."

1759 (021319Z OCT 04); HEADQUARTERSBHlm40023Z NOV 05); •HHlSOO
(171225Z NOV 04);(140915ZNOV04); •^••1930 (061620Z DEC04)^^^^^B
2207(111319Z APR 05)rHBH[2210a41^7Z APR 2535(051^5Z JUL 05);

2589 (120857ZJlJl705)nBiHH2830 (291304Z AUG 05);HliH 1890 (171225Z NOV
20083IZ NOV 04); CIA document entitled, "Detainee Talking Points for ICRC Rebuttal, P

141507Z APR 05); HH|M|25^(051805Z JUL 05); ||m|^|| 2210
(141507ZAPR05);(051805ZJULoH)!!}^^^2830 (291304Z AUG 05);
1930 (061620Z DEC 2210 (141507Z APR 05)

2210(141507Z APR 05)

1893

|2210(141507Z APR 05)
HEADQUARTERSHHi (031945Z SEP 06

-^28 SITE DAILY REPORT - 24 MAY 07:
See Volume 11 for additional information.

TOP SECRET/

8904(182103Z APR 08)

//NOFORN
Page 80 of 499

UNCLASSIFIED
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1 

MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA 

v. 

KHALID SHAIKH MOHAMMAD, 
WALID MUHAMMAD SALIH 

MUBARAK BIN ‘ATTASH, 
RAMZI BIN AL SHIBH, 
ALI ABDUL AZIZ ALI, 

MUSTAFA AHMED ADAM 
AL HAWSAWI 

AE 711 (RBS) 

Mr. Bin al Shibh’s Motion to Compel 
Production of CIA Records Related to Camp 7 

31 January 2020 

1. Timeliness:  This motion is timely filed.

2. Relief Sought: Mr. Bin al Shibh respectfully requests the Military Commission compel the

production of requested Central Intelligence Agency (CIA) records related to Camp 7, where he 

has been detained since 2006.  

3. Overview: The Defense is entitled to discovery of any CIA records related to Camp 7 that

reference Mr. Bin al Shibh’s detention, treatment, and conditions, or the Letterhead 

Memorandum (LHM) interrogations from 2007. Based on redacted citations in the Senate Select 

Committee on Intelligence Report on the Detention and Interrogation Program (the Report), Mr. 

Bin al Shibh believes these records to exist. The records are relevant and necessary to support 

Mr. Bin al Shibh’s motion to suppress his statements as involuntary, to support future motions to 

suppress statements, to rebut the Government’s arguments about the attenuation of his 

interrogations at Guantanamo, and as potential mitigating evidence.  
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2 

3. Burden of Proof: The Defense bears the burden of persuasion on the motion to compel to

show by a preponderance of the evidence that the requested discovery is relevant and helpful to 

the preparation of Mr. Bin al Shibh’s defense.1 

4. Facts: The U.S. Government held Mr. Bin al Shibh in secret, incommunicado detention for

nearly four years, from 2002 to 2006, where he was tortured and repeatedly interrogated. 

Following his transfer to Guantanamo Bay in September 2006, agents of the Federal Bureau of 

Investigation (FBI) and Department of Defense Criminal Investigative Task Force (DoD CITF) 

interrogated him on 11-12 January 2007, resulting in statements that the Government now 

intends to use at trial. Mr. Bin al Shibh has previously provided a more thorough account of 

relevant facts surrounding his extended detention and torture in the RDI Program, as well as his 

treatment at Camp 7 and the details of his LHM interrogations, which he relies on for this 

Motion.2 

  According to the Report, the CIA “maintained operational control” of Camp 7 after Mr. 

Bin al Shibh was transferred there.3 Mr. Bin al Shibh has been held at Camp 7 since 2006. He 

has continued to protest and litigate his conditions of confinement in the Camp for the last 14 

years.4  

1 R.M.C. 905(c)(1)-(2). 
2 See AE 629 (RBS) at 8-26.  
3 S. Rep. 113-288, (hereafter “SSCI Rep.”) at 160 (2014). 
4 See, e.g., AE 152 (RBS) Emergency Defense Motion To Order the Cessation of External Use of 
Sounds and Vibrations to Interfere with Mr. Bin al Shibh’s Confinement and with the Attorney-
Client Relationship and to Allow Expert Inspection of his Cell, Substructure/Foundation, 
Surrounding Areas of the Cell, and the Cell Control Room, and subsequent filings in the series.  
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In its response to Mr. Bin al Shibh’s motion to suppress his statements on voluntariness 

grounds, the Government argued that the LHM interrogations were voluntary, and specifically 

contended that the circumstances surrounding the interrogations are the “factual and legal crux of 

the voluntariness inquiry.”5 The Government relied on the assertion that in September 2006 Mr. 

Bin al Shibh “was transferred from the custody of the CIA to the custody of the Department of 

Defense (DoD) and was detained on Naval Station Guantanamo Bay, Cuba at Joint Task Force-

Guantanamo’s (JTF-GTMO) Camp 7.”6 The Government repeatedly argued in its motion that 

Mr. Bin al Shibh’s circumstances had changed after his arrival at Camp 7 because he was under 

DoD custody. The Government has contended that Mr. Bin al Shibh was not under the 

operational control of the CIA after he arrived at Camp 7.7  

The Report appears to allude to CIA records related to Mr. Bin al Shibh that were produced 

following his transfer to Camp 7. It notes that after Mr. Bin al Shibh was transported to 

Guantanamo Bay in 2006 he was placed on psychotropic medication in 2007. Footnote 428 

supports this fact, and contains a partially redacted citation “428 [REDACTED] SITE DAILY 

REPORT - 24 MAY 07: [REDACTED] 8904 (182103Z APR 08)”8 The term “SITE DAILY 

REPORT” does not appear in any other place in the Report that Counsel are aware of. The second 

half of the citation follows a format that appears to be used for CIA cables throughout the Report, 

                                                            
5 AE 629A (GOV) at 18. 
6 Id. at 3.  
7 See AE 692A (GOV) Government Motion to Reconsider AE 692, Order, Or, in the Alternative, 
Grant an Ex Parte Hearing.  
8 SSCI Rep. at 80, n.428.  

Filed with TJ 
31 January 2020

Appellate Exhibit 711 (RBS) 
Page 3 of 17

UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE

Case 1:21-cv-00627-CRC   Document 17-2   Filed 04/28/22   Page 4 of 18

JA163

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 168 of 552



 
 
 
 
 

 

4 
 
  

mostly from the period between 2002 and 2006. Counsel believe that the citation in Footnote 428 

references CIA documents. Counsel do not have these documents. 

The Government has disputed Mr. Bin al Shibh’s account of his treatment at Camp 7, 

disputed the contention in the Report that the CIA was in operational control of Camp 7, and 

argued extensively that Mr. Bin al Shibh’s conditions at Camp 7 had changed sufficiently to 

attenuate his coercive detention and treatment by the CIA.9  

On 30 December 2019, Defense Counsel for Mr. Bin al Shibh sent a discovery request to 

Trial Counsel, requesting:  

1. The document(s) referenced in Footnote 428.   
 

2. Any additional CIA cables related to Mr. Bin al Shibh, conditions at Camp 7, or the 
LHM interrogations, that were sent after his arrival at Guantanamo Bay in 
September 2006. 
 

3. Any “SITE DAILY REPORT” related to Camp 7 or Guantanamo Bay that was 
produced or transmitted after Mr. Bin al Shibh’s arrival at Guantanamo Bay in 
September 2006. It appears that the CIA created a daily report related to Camp 7.  
 

4. Any other communications, between the CIA and any other entity or organization, 
related to Mr. Bin al Shibh, conditions at Camp 7, or the LHM interrogations, that 
were sent after his arrival at Guantanamo Bay in September 2006.10  

 
The Prosecution has not yet responded to this request.11  

 
5. Law and Argument:  The Defense is entitled to the requested evidence, as it is “material to 

preparation of the defense.”12 R.M.C. 701(j) establishes that “[e]ach party shall have an adequate 

                                                            
9 AE 629A (GOV) at 4-6, 36-37.  
10 Attach. B.  
11 Pursuant to AE 245 (TCO) (7 November 2013) the Commission has established a presumptive 
28-day time limit for responses to discovery requests.  
12 R.M.C. 701(c)(1); Brady v. Maryland, 373 U.S. 83, 87 (1963). 
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opportunity to prepare its case and no party may unreasonably impede the access of another 

party to a witness or evidence.” In passing the Military Commissions Act (M.C.A.) of 2009, 

Congress itself statutorily mandated this process.13 R.M.C. 701(c)(1) states that the Government 

shall permit the defense counsel to examine any books, paper, documents, photographs, tangible 

objects, buildings, or places so long as they are: (1) under the control of the Government, and (2) 

material to the preparation of the defense or intended for use by the trial counsel as evidence in 

the Prosecution’s case-in-chief at trial. 

Demonstrating materiality “is not a heavy burden” and the standard of materiality is 

broadly construed.14 Evidence qualifies as material when there is any reasonable likelihood it 

could affect the judgment of the jury.15 Information is material for discovery purposes “as long 

as there is a strong indication that it will play an important role in uncovering admissible 

evidence, aiding witness preparation, corroborating testimony, or assisting impeachment or 

rebuttal.”16 “[A]n accused’s right to discovery is not limited to evidence that would be known to 

be admissible at trial. It includes materials that would assist the defense in formulating a defense 

strategy.”17 “Material evidence” is also not limited to exculpatory evidence.18 It includes 

information that is unfavorable, as: 

                                                            
13 See 10 U.S.C. § 949j (“The opportunity to obtain witnesses and evidence shall be comparable 
to the opportunity available to a criminal defendant in a court of the United States under article 
III of the Constitution”). 
14 United States v. Lloyd, 992 F.2d 348, 351 (D.C. Cir. 1998); United States v. Marshall, 132 
F.3d 63, 67 (D.C. Cir. 1998); United States v. Libby, 429 F. Supp. 2d 1, 7 (D.D.C. 2006). 
15 See Wearry v. Cain, 136 S.Ct. 1002, 1006 (2016). 
16 Lloyd, 992 F.2d at 351. 
17 United States v. Webb, 66 M.J. 89, 92 (C.A.A.F. 2008). 
18 See Marshall, 132 F.3d 63 at 67; see also Libby, 429 F. Supp. 2d at 7. 
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[a] defendant in possession of such evidence may alter the quantum of proof in his 
favor in several ways: by preparing a strategy to confront the damaging evidence 
at trial; by conducting an investigation to attempt to discredit that evidence; or by 
not presenting a defense which is undercut by such evidence.19  

 
This is because “it is just as important to the preparation of a defense to know its potential 

pitfalls as it is to know its strengths.”20  

 More broadly, Mr. Bin al Shibh has a constitutional right to present a complete defense.21 

Inseparable from this right is the right to obtain evidence.22 Additionally, because this is a capital 

case, “the Eighth Amendment requires a greater degree of accuracy and fact finding than would 

be true in a non-capital case.”23 The penalty of death is qualitatively different than a sentence of 

imprisonment, and there is a corresponding difference in the need for reliability in the 

determination that death is the appropriate punishment in a specific case, and this need affects 

every procedure at trial.24 

Here, the requested evidence must be turned over to the Defense. The Government has 

not denied its existence, and it is material to Mr. Bin al Shibh’s motion to suppress as well as any 

motion related to outrageous government misconduct and as mitigating evidence at any pre-

sentencing hearing. If there are CIA site reports associated with Camp 7, they could provide 

                                                            
19 Marshall, 132 F.3d at 68. 
20 Id. at 67. 
21 See, e.g., United States v. Webb, 66 M.J. 89, 92 (C.A.A.F. 2008) (“[t]he due process clause of 
the Fifth Amendment guarantees that criminal defendants be afforded a meaningful opportunity 
to present a complete defense”), citing California v. Trombetta, 467 U.S. 479, 485 (1984). 
22 See Washington v. Texas, 388 U.S. 14, 19 (1967) (guaranteeing production of documents and 
witnesses under the Fifth Amendment); Taylor v. United States, 329 F.2d 384, 386 (5th Cir. 
1964) (guaranteeing production of documents and witnesses under the Sixth Amendment). 
23 Gilmore v. Taylor, 508 U.S. 333, 342 (1993). 
24 See Simmons v. South Carolina, 512 U.S. 154, 172 (1994) (Souter, J., concurring); Beck v. 
Alabama, 447 U.S. 625, 638 (1980); Woodson v. North Carolina, 428 U.S. 280, 305 (1976). 
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7 

evidence about any continued involvement of the CIA in the detention and treatment of Mr. Bin 

al Shibh or in the planning and execution of the LHM interrogations, show any ongoing 

collaboration between the CIA and the DoD or FBI, and provide details about his detention that 

are not available in any other source or that contradict the information from other sources.  

Indeed, the Government has asked the Commission to focus on the circumstances 

surrounding the LHM interrogations in its arguments against suppression. It has put facts related 

to the requested evidence into dispute by contending that the interrogations were separate from 

the RDI Program and that Camp 7 was not under the operational control of the CIA. Given the 

Commission’s duty to consider the totality of circumstances surrounding the LHM 

interrogations—including both the conditions of the interrogations themselves and their 

connections to earlier RDI treatment and interrogations—the Defense must have access to all 

evidence that could demonstrate why the statements must be suppressed or refute the 

Government’s theories of voluntariness. Mr. Bin al Shibh must also have a full accounting of his 

detention to use as mitigating evidence in any pre-sentencing hearing. The Government itself has 

conceded the relevance of information related to any involvement of the CIA at Camp 7 and in 

the lead up to the LHM interrogations by putting the former Camp 7 commander on the stand 

and having him testify about these matters. The Government must now provide the requested 

discovery. 

6. Oral Argument: Mr. Bin al Shibh requests oral argument on this motion.

7. Witnesses: None

8. Conference with Opposing Counsel: Counsel conferenced the motion with the Government at
 
7:51AM on 30 January, 2020 and did not receive a response.  
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9. Attachments: 

a. Certificate of Service 

b. Defense Discovery Request DR-SSCI Footnote 428-RBS-2019-12-30 

c. Proposed Order 

 
Respectfully submitted, 

 

//s//        //s//  
JAMES P. HARRINGTON    WYATT A. FEELER  
Learned Counsel      Defense Counsel  
 
//s//                                                                              //s// 
VIRGINIA M. BARE                                                JOHN M. B. BALOUZIYEH                                     
Maj, USAF                                                                 CPT, USA                                                                   
Defense Counsel                                                        Defense Counsel  
 
//s//       //s// 
DONNA R. CLINE     VIVIAN HERNANDEZ 
Defense Counsel     Defense Counsel 
 

Counsel for Mr. Bin al Shibh 
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CERTIFICATE OF SERVICE 

I certify that on 31 January 2020, I electronically filed the foregoing motion and served it on all 

counsel of record by e-mail. 

//s// 
       JAMES P. HARRINGTON 

  Learned Counsel 
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Defense Discovery Request: DR-SSCI Footnote 428

DEPARTMENT OF DEFENSE 
MILITARY COMMISSIONS DEFENSE ORGANIZATION 

1620 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1620 

30 'ecemEer 201�

M(M25A1'8M )25 75,A/ C2816(/

)52M: :yatt )eeler, 'efense Counsel for Mr. 5am]i %in al 6hiEh

68%J(C7: '()(16( ',6C29(5< 5(48(67 5(/A7(' 72 C,A CAM3 7 5(C25'6           

Mr. %in al 6hiEh, Ey and throuJh undersiJned counsel pursuant to 5.M.C 701, 10 8.6.C. � ���p��,
10 8.6.C. � ���M, the 'ue 3rocess Clause of the )ifth Amendment, the Confrontation Clause to the 
6i[th Amendment, and the Compulsory 3rocess Clause of the 6i[th Amendment to the 8nited 6tates 
Constitution, reTuests the Government provide the followinJ discovery.  )ailure to provide the 
reTuested information will deny Mr. %in al 6hiEh his riJhts to the due process of law, the effective 
assistance of counsel, and his riJht to humane treatment under international law as well as the riJht 
to Ee free from cruel and unusual punishment.

DEFINITIONS

)or purposes of these reTuests for production, the followinJ definitions apply:

1. 7he terms ³document´ or ³record´ should Ee construed as Eroadly as possiEle, and include any
tanJiEle recordinJ, however made, of information or data� any written, printed, recorded, taped,
electronically or diJitally encoded, Jraphic, or other information.  7hese terms include �without
limitation� notes, correspondence, papers, communications of any nature, teleJrams, tele[es,
memoranda, facsimiles, material stored electronically, electronic mail messaJes, electronic mail or
te[t messaJes sent or received from a handheld device, noteEooNs of any character, summaries or
records of personal conversations, diaries and calendars, routinJ slips or memoranda, reports,
puElications, EooNs, minutes or recordinJs of meetinJs, transcripts of oral testimony, contracts and
aJreements, court papers, reports or summaries of neJotiations, reports or summaries of
investiJations, photoJraphs, films, videotapes, sNetches, court papers, Erochures, advertisements,
promotional literature, pamphlets, press releases, instructions, tape recordinJs, records, computer
dataEases, and revisions and drafts of any documents.

2. ³<ou´ and ³your´ refer to the Government, its aJents, its representatives, its attorneys, and�or any
other person actinJ on its Eehalf.

3. ³.nown to you´ and ³NnowledJe of´ mean all matters Nnown to the Government, its attorneys, its
aJents, its representatives, its employees, or to anyone whom the Government may control.

�. ³Communications´ means the impartinJ or e[chanJinJ of information reJardless of the method
used to impart or e[chanJe the information.
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Defense Discovery Request: DR-SSCI Footnote 428

BACKGROUND

2n 11�12 January 2007, Mr. %in al 6hiEh was interroJated at Guantanamo %ay, CuEa. 7he 
Government now seeNs to introduce the /etterhead Memorandum �/+M� statements from these 
interroJations. 2n 10 June 201�, Mr. %in al 6hiEh filed a motion to suppress the statements as 
involuntary, and the issue is currently pendinJ Eefore the Military Commission. Mr. %in al 6hiEh 
relies on Eoth his treatment in the 5endition, 'etention, and ,nterroJation �5',� 3roJram and his 
treatment at Camp 7 up to and includinJ the /+M interroJations, as well as the continued involvement 
of the C,A at Camp 7. Mr. %in al 6hiEh anticipates movinJ to suppress the statements on additional 
leJal Jrounds. Mr. %in al 6hiEh¶s treatment is also relevant to any future pre�sentencinJ hearinJ.

7he Government has disputed Mr. %in al 6hiEh¶s account of his treatment at Camp 7, disputed the 
contention in the 6enate 6elect Committee on ,ntelliJence 5eport on the 5', 3roJram �the ³5eport´� 
that the C,A was in operational control of Camp 7, and arJued e[tensively that Mr. %in al 6hiEh¶s 
conditions at Camp 7 had chanJed sufficiently to attenuate his coercive detention and treatment Ey 
the C,A. 

7he 5eport details aspects of Mr. %in al 6hiEh¶s lenJthy, incommunicado detention and torture Ey 
the C,A. ,t notes that after Mr. %in al 6hiEh was transported to Guantanamo %ay in 200� he was 
placed on psychotropic medication in 2007. )ootnote �2� supports this fact, and contains a partially 
redacted citation:

�2� >5('AC7('@ 6,7( 'A,/< 5(3257 � 2� MA< 07: >5('AC7('@ ��0� �1�2103= 
A35 0��

7he term ³6,7( 'A,/< 5(3257´ does not appear in any other place in the 5eport that Counsel 
are aware of. 7he second half of the citation follows a format that appears to Ee used for C,A caEles 
throuJhout the 5eport, mostly from the period Eetween 2002 and 200�. Counsel Eelieve that the 
citation in )ootnote �2� references C,A documents. 

DISCOVERY REQUESTS

Mr. %in al 6hiEh reTuests that the Government provide:

1. 7he document�s� referenced in )ootnote �2�.

2. Any additional C,A caEles related to Mr. %in al 6hiEh, conditions at Camp 7, or the /+M
interroJations, that were sent after his arrival at Guantanamo %ay in 6eptemEer 200�.

3. Any ³6,7( 'A,/< 5(3257´ related to Camp 7 or Guantanamo %ay that was produced or
transmitted after Mr. %in al 6hiEh¶s arrival at Guantanamo %ay in 6eptemEer 200�. ,t appears
that the C,A created a daily report related to Camp 7.

�. Any other communications, Eetween the C,A and any other entity or orJani]ation, related to
Mr. %in al 6hiEh, conditions at Camp 7, or the /+M interroJations, that were sent after his
arrival at Guantanamo %ay in 6eptemEer 200�.

7he Government must produce information that is Eoth ³material to the preparation of the defense´ 

Filed with TJ 
31 January 2020

Appellate Exhibit 711 (RBS) 
Page 13 of 17

UNCLASSIFIED//FOR PUBLIC RELEASE

UNCLASSIFIED//FOR PUBLIC RELEASE

Case 1:21-cv-00627-CRC   Document 17-2   Filed 04/28/22   Page 14 of 18

JA173

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 178 of 552



UNCLASSIFIED//FOR PUBLIC RELEASE 

of Mr. Bin al Shibh and "within the possession, custody, or control of the Government." R.M.C. 
70l(c). Any documents and communications listed above are within the possession, custody, or 
control of the Government. These documents and communications relate directly Mr. Bin al Shibh's 
detention at Guantanamo Bay, the ci.rcmnstances leading up to his 2007 LHM statements, and the 
conduct of the Government in detaining him. 

Mr. Bin al Shibh requests a response by Thursday 30 January 2019. The point of contact for this 
request is Mr. Wyatt Feeler at wyatt.a.feeler.ci 

Filed with T J 
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Respectfully Submitted, 

/Isl/ 
WYATT A FEELER 
Defense Counsel 

Defense Discovery Request: DR-SSCI Footnote 428 
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA 

v. 

AE711 

ORDER 

KHALID SHAIKH MOHAMMAD; 
W ALID MUHAMMAD SALIH 

MUBARAK BIN 'ATTASH; 
RAMZI BINALSHIBH; 

Mr. Bin al Shibh's Motion to Compel 
Production of CIA Records Related to 

Camp 7 

ALI ABDUL AZIZ ALI; 
MUSTAFA AHMED AL HA WSA \\'I _ February 2020 

1. This Order is issued pursuant to the authority under the Militaiy Commissions Act of 2009 

(10 U.S.C. §§ 948, et. seq.) and the Manual for Militaiy Commissions, to include, but not limited 

to: Rule for Militaiy Commissions (R.M.C.) 905(b); and Regulation for Trial by Militaiy 

Commissions § 17-3. 

2. Accordingly, IT IS HEREBY ORDERED that, no later than _ Febrna1y 2020, the 

Government shall produce all requested discove1y in AE 711 (RBS), to include: 

1. The document(s) referenced in Footnote 428. 

2. Any additional CIA cables related to Mr. Bin al Shibh, conditions at Camp 7, or the LHM 
inten-ogations, that were sent after his anival at Guantanamo Bay in September 
2006. 

3. Any "SITE DAILY REPORT' related to Camp 7 or Guantanamo Bay that was 
produced or transmitted after Mr. Bin al Shibh's aiTival at Guantanamo Bay in 
September 2006. It appeai·s that the CIA created a daily report related to Camp 7. 

4. Any other communications, between the CIA and any other entity or organization, related 
to Mr. Bin al Shibh, conditions at Camp 7, or the LHM intenogations, that were sent 
after his an ival at Guantanamo Bay in September 2006. 
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So ORDERED this_ of Febrnaiy 2020. 

Filed with T J 
31 January 2020 

W. SHANE COHEN, Colonel, USAF 
Milita1y Judge 
Milita1y Commissions Trial Judiciaiy 
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

$QG��JRYHUQPHQW��,
P�QRW�JRLQJ�WR�DVN�\RX�\RXU�

SRVLWLRQ�RQ�WKDW�ULJKW�QRZ���:H
OO�VHH�ZKHUH�ZH�JHW�DQG����EXW�

,�H[SHFW�\RX�WR�VWDUW�WR�FRQVLGHU�LW�DQG�WKHQ�,
OO�DVN�\RX�DW�

VRPH�SRLQW�LI�LW�ORRNV�OLNH�LW
V�DQ�RSWLRQ���

07&�>05��75,9(77@���<HV��VLU���

0-�>&RO�0F&$//@���0U��&RQQHOO���

/'&�>05��&211(//@���6LU��ZKHQ�,�OHIW�RXU�(/&�RIILFH�DERXW�

ILYH�PLQXWHV�DJR��WKH�IHHG�ZDV�GRZQ�WR�WKDW�DQG�WKDW
V�ILQH���

,�PHDQ��,�XQGHUVWDQG�WKDW���%XW�KDV�WKHUH�EHHQ�D�FRPPV�FKHFN�

ZLWK�WKH�VWHQRV�DQG�WKH�LQWHUSUHWHUV�WR�VHH�LI�WKHLU�IHHGV�DUH�

XS"��

0-�>&RO�0F&$//@���,�GLGQ
W�KHDU�WKDW�LW�ZDV�DQ�LVVXH���:H�

FDQ�FKHFN�RQ�LW���

/'&�>05��&211(//@���,�NQRZ�WKDW�ZH
UH�RQ�WKH�VDPH�IHHG�

WKDW�WKH\�DUH��VLU��VR�WKDW
V�ZKDW�P\�FRQFHUQ�ZDV���

0-�>&RO�0F&$//@���$OO�ULJKW���:H
UH�FKHFNLQJ�RQ�LW��

>3DXVH�@�

0-�>&RO�0F&$//@���,W�VRXQGV�OLNH�DW�OHDVW�WKH�VWHQRV�DUH�

JRRG���:H
UH�ZDLWLQJ�WR�KHDU�IURP�WKH�OLQJXLVWV���

2ND\���,W�VRXQGV�OLNH�ZH
UH�JRRG�ZLWK�WKH�OLQJXLVWV�DV�

ZHOO���

$OO�ULJKW���:H
OO�JR�DKHDG�DQG�PRYH�LQWR�$(�������7KLV�

LV�0U��%LQDOVKLEK
V�PRWLRQ�WR�FRPSHO�SURGXFWLRQ�RI�&,$�UHFRUGV�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

UHODWHG�WR�&DPS�9,,���

'&�>05��)((/(5@���*RRG�DIWHUQRRQ��<RXU�+RQRU���

0-�>&RO�0F&$//@���*RRG�DIWHUQRRQ���

'&�>05��)((/(5@���:\DWW�)HHOHU�DJDLQ�RQ�EHKDOI�RI�

0U��%LQDOVKLEK���

6R�$(������DV�ZH�GLVFXVVHG�D�OLWWOH�ELW�WKLV�PRUQLQJ��

LV�D�PRWLRQ�WR�FRPSHO�DQG�LW
V�UHODWHG�WR�D�KRVW�RI�LVVXHV�LQ�

WKLV�FDVH��QRW�OHDVW�RI�ZKLFK�FXUUHQWO\�LV�WKH�YROXQWDULQHVV�

LVVXH��EXW�DOVR�UHODWHG�SRWHQWLDOO\�WR�RWKHU�VXSSUHVVLRQ�

LVVXHV��WR�PLWLJDWLRQ��WR�RXWUDJHRXV�JRYHUQPHQW�FRQGXFW��DQG��

GHSHQGLQJ�RQ�WKH�GLVFRYHU\�ZH�FRXOG�UHFHLYH��WR�RWKHU�LVVXHV�

ZH�KDYHQ
W�HYHQ�WKRXJKW�RI�\HW���

7KH�LVVXH�JRHV�WR�WKH�KHDUW�RI�WKH�GHIHQVH���$QG�ZKDW�

ZH
UH�DVNLQJ�IRU�KHUH��WR�EH�YHU\�FOHDU��DUH�&,$�UHFRUGV�IURP�

*XDQWDQDPR�%D\�RU��PRUH�VSHFLILFDOO\��&DPS�9,,�UHODWHG�WR�

0U��%LQDOVKLEK�IURP�WKH�WLPH�DIWHU�KH�ZDV�EURXJKW�IRU�WKH�

VHFRQG�WLPH�WR�*XDQWDQDPR�%D\�LQ�6HSWHPEHU��������

$QG�WKH����WKH�UHOHYDQW�UHFRUGV�ZH�ZRXOG�EH�VHHNLQJ�

DUH�WKRVH�WKDW�DUH�GLUHFWO\�UHODWHG�WR�0U��%LQDOVKLEK��IRU�

H[DPSOH��WKDW�PHQWLRQ�KLP�RU�WDON�DERXW�KLP��WKRVH�WKDW�WDON�

DERXW�FRQGLWLRQV�RI�FRQILQHPHQW�DW�&DPS�9,,��ZKLFK�HYHQ�LI�

WKH\�GRQ
W�PHQWLRQ�KLP�E\�QDPH��DUH�SUHWW\�GLUHFWO\�UHOHYDQW�

WR�0U��%LQDOVKLEK��DQG�DQ\�WKDW�GLVFXVV�WKH�SODQQLQJ��

Case 1:21-cv-00627-CRC   Document 17-3   Filed 04/28/22   Page 4 of 49

JA181

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 186 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

SUHSDUDWLRQ��DQG�FRQGXFW�RI�WKH�/+0�LQWHUURJDWLRQ��ZKLFK�LV��

RI�FRXUVH��DW�LVVXH�LQ�WKH�VXSSUHVVLRQ�OLWLJDWLRQ���

6R�WKH�JHQHVLV�RI�WKLV�PRWLRQ�KDV�WR�GR�ZLWK�WKH�

66&,�5HSRUW�DQG�IRRWQRWH������ZKLFK�\RX
OO�EH�IDPLOLDU�ZLWK�LI�

\RX
YH�UHDG�WKH�PRWLRQ���6R�WKH�XQFODVVLILHG�UHGDFWHG�

H[HFXWLYH�VXPPDU\�RI�WKH�66&,�5HSRUW�WDONV�DERXW�

0U��%LQDOVKLEK
V�WUDQVIHU�IURP�WKH�EODFN�VLWHV�WR�*XDQWDQDPR�

%D\���,W�JLYHV�WKH�GDWH�KH�ZDV�WUDQVIHUUHG�DQG�WKHQ�LW�VD\V��

DIWHU�KLV�DUULYDO��0U��%LQDOVKLEK�ZDV�SODFHG�RQ�DQWLSV\FKRWLF�

PHGLFDWLRQV��DQG�WKHUH
V�D�IRRWQRWH�WKHUH�IRU�UHIHUHQFH���

$QG�IRRWQRWH������LW�VD\V�UHGDFWHG��VLWH�GDLO\�UHSRUW��

���0D\�
����DQG�WKHUH
V�D�FRORQ�DQG�LW�VD\V�UHGDFWHG�DQG�WKHQ�

WKHUH
V�WKH�UHVW�RI�D�FLWDWLRQ�WKHUH�WKDW�DSSHDUV�WKH�VDPH���

$QG�LI����\RX�NQRZ��LI�\RX�ORRN�DW�RWKHU�IRRWQRWHV�LQ�WKH�

UHSRUW��LW�DSSHDUV�WKH�VDPH�DV�&,$�FDEOHV���,W�KDV�D�WLPH�DQG�

D�GDWH��VRPH�QXPEHUV�WKDW�GRQ
W�PHDQ�PXFK�WR�PH��EXW�PXVW�KDYH�

PHDQW�VRPHWKLQJ�WR�VRPHRQH���

6R�UHTXHVW���LQ�RXU�GLVFRYHU\�UHTXHVW�DQG�WKH�PRWLRQ�

WR�FRPSHO�LV�DV�QDUURZ�DV�,�FRXOG�FRQFHLYH�RI�D�UHTXHVW���,W�

LV�IRU�WKLV�UHFRUG�LQ�IRRWQRWH�������:H�REYLRXVO\�KDYH�UHDVRQ�

WR�EHOLHYH�LW�H[LVWV���,W�UHIHUHQFHV�0U��%LQDOVKLEK���,W�FRPHV�

IURP�HDUO\�������DQG�LW�UHIHUHQFHV�KLP�EHLQJ�SODFHG�RQ�

DQWLSV\FKRWLF�PHGLFDWLRQV��DQG�LW�FRPHV�IURP�D�WLPH�ZKHQ�ZH�
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�����

NQRZ��DV�,�GLVFXVVHG�WKLV�PRUQLQJ�LQ�UHIHUHQFH�WR�D�FRXSOH�RI�

PRWLRQV��WKDW�KH�KDG�EHHQ�LQYROXQWDULO\��IRUFLEO\�PHGLFDWHG�

IRU�D�SHULRG�RI�VHYHUDO�PRQWKV�DW�&DPS�9,,���

2EYLRXVO\��RXU����RXU�UHTXHVW�LV�QRW�OLPLWHG�WR�WKLV�

GRFXPHQW��EXW�LW�LV�D�OLWWOH�FXULRXV�WR�PH�WKDW�WKH�

JRYHUQPHQW
V�SULPDU\�DQG�ILUVW�FRQWHQWLRQ�LQ�WKHLU�UHVSRQVH�WR�

RXU�PRWLRQ�VHHPV�WR�EH�WKDW�LW�LV�RYHUEURDG���,W�PDNHV�PH�

ZRQGHU�LI�WKDW
V�DOPRVW�D�JR�WR�UHVSRQVH�WR�PRWLRQV�WR�FRPSHO�

EHFDXVH�,
P�QRW�VXUH��DV�,�VDLG��KRZ�WKLV�UHTXHVW����UHTXHVW�

FRXOG�EH�DQ\�QDUURZHU���6R�WKDW�LV�UHTXHVW�����

7KHUH�DUH�WKUHH�PRUH�UHTXHVWV��JHWWLQJ�EURDGHU�IURP�

WKHUH���7KH�VHFRQG�UHTXHVW�LV�IRU�DQ\�VLWH�GDLO\�UHSRUWV���

:KDWHYHU�WKLV�LV�IURP����0D\�
����FDOOV�LWVHOI�D�VLWH�GDLO\�

UHSRUW���6R�ZH�DVN�IRU�DQ\�RWKHU�VLWH�GDLO\�UHSRUWV�WKDW�PHHW�

WKRVH�FULWHULD�WKDW�,�OLVWHG�DERYH���5HOHYDQW�WR�

0U��%LQDOVKLEK��FRQGLWLRQV�RI�FRQILQHPHQW��/+0�LQWHUURJDWLRQ���

7KH�VHFRQG����VLQFH�WKH�VHFRQG�KDOI�RI�WKH�IRRWQRWH�

DSSHDUV�WR�EH�D�&,$�FDEOH�WKDW�,�DVVXPH�FRQWDLQHG�WKLV�UHSRUW�

RU�VHQW�LW�WR�VRPHRQH�HOVH��WKHQ�RXU�WKLUG�UHTXHVW�ZDV�IRU�&,$�

FDEOHV���%HFDXVH�DIWHU�0U��%LQDOVKLEK�ZDV�WUDQVIHUUHG�WR�

*XDQWDQDPR�%D\��DSSDUHQWO\�KH
V�VKRZLQJ�XS�LQ�VLWH�GDLO\�

UHSRUWV�DQG�LQ�&,$�FDEOHV���

$QG�WKH�IRXUWK�UHTXHVW�LV�IRU�DQ\�FRPPXQLFDWLRQV��LQ�
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�����

FDVH�ZH�GLGQ
W�FRYHU�DQ\WKLQJ��EHWZHHQ�WKH�&,$�DQG�RWKHU�

DJHQFLHV�WKDW�FRQWDLQ�WKH�VDPH�LQIRUPDWLRQ���

$V�IDU�DV�,
P�DZDUH��ZH�GRQ
W�KDYH�WKH�GRFXPHQW�LQ�

������7KH�JRYHUQPHQW�REYLRXVO\�FRXOG�KDYH�YHU\�HDVLO\�VDLG�LQ�

WKHLU�UHVSRQVH��\RX�KDYH�WKLV�GRFXPHQW��KHUH
V�WKH�%DWHV�

QXPEHU��DQG�,�ZRXOG�KDYH�JRQH�DQG�UHDG�LW���

:H�KDYH�D�JRRG�IDLWK�EDVLV�WR�EHOLHYH�WKDW�WKHUH�DUH�

PRUH�VLPLODU�GRFXPHQWV���$QG�,
OO�JHW�WR�WKH����LQ�D�PLQXWH�WR�

WKH�GLVFRYHU\�WKH�JRYHUQPHQW�KDV�SURYLGHG�DQG�ZK\�WKDW
V�QRW�

HQRXJK���

%XW�WKLV�GRFXPHQW�LV�FDOOHG�D�VLWH�GDLO\�UHSRUW���,�

DVVXPH�WKH�&,$�GRHVQ
W����RU�ZKRHYHU�FUHDWHG�LW��GRHVQ
W�

FUHDWH�VRPHWKLQJ�DQG�FDOO�LW�D�GDLO\�UHSRUW�LI�WKH\
UH�RQO\�

SURGXFLQJ�LW�PRQWKO\�RU�DQQXDOO\���6R�D�JRRG�IDLWK�EDVLV�WR�

EHOLHYH�WKDW�WKHUH�DUH�RWKHU�VLPLODU�GRFXPHQWV�RXW�WKHUH�WKDW�

FRXOG�EH�UHOHYDQW���

:KDW�ZH
UH�QRW�DVNLQJ�WR�GR��DQG�WKLV�JRHV�WR�WKH�

QDUURZQHVV��LV�WR�JR�WKURXJK�GUDZHUV�RI�ILOHV�DQG�ORRN�IRU�

DQ\WKLQJ�WKDW�FRXOG�H[LVW���$QG�WKDW
V�ZKDW�WKH�JRYHUQPHQW�LQ�

IRRWQRWH���RQ�SDJH���RI�WKHLU�UHVSRQVH�DFFXVHV�XV�RI�GRLQJ���

7KH�GHIHQVH�DGYRFDWHV�IRU�WKH�LGHD�RI�RSHQ�ILOH�GLVFRYHU\�

ZKHUHE\�LW�KDV�WKH�DELOLW\�WR�RSHQ�HYHU\�VLQJOH�GUDZHU�RI�WKH�

JRYHUQPHQW
V�ILOLQJ�FDELQHW����WKLV�LV�ZK\�,�XVXDOO\�GRQ
W�
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�����

UHDG����DQG�DOORZ�LW�DORQH�WR�GHWHUPLQH�ZKDW�FODVVLILHG�

LQIRUPDWLRQ�LV�QRQFXPXODWLYH��KHOSIXO��DQG�UHOHYDQW���

<RXU�+RQRU��LI�WKDW
V�ZKDW�,�ZDQWHG�WR�GR��,�ZRXOG�

KDYH�DVNHG�IRU�DOO�&,$�UHFRUGV��DQG�WKHQ�,�ZRXOG�KDYH�JRQH�

WKURXJK�WKHP�DQG�ORRNHG�IRU�WKLQJV�WKDW�,�IRXQG�WR�EH�

UHOHYDQW��KHOSIXO��DQG�QRQFXPXODWLYH���,QVWHDG��IROORZLQJ�WKH�

XVXDO�GLVFRYHU\�SUDFWLFH��ZH
UH�DVNLQJ�WKH�JRYHUQPHQW�WR�ORRN�

WKURXJK�GRFXPHQWV�DQG�ILQG�WKH�RQHV�WKDW�DUH�UHOHYDQW��

KHOSIXO��DQG�QRQFXPXODWLYH���$QG�KHUH�ZH�KDYH�DW�OHDVW�RQH�

GRFXPHQW�WKDW�ZH�GRQ
W�KDYH�WKDW�ZH�WKLQN�PHHWV�WKRVH�

FULWHULD���

5LJKW�EHIRUH�WKH�JRYHUQPHQW�VD\V�WKDW��WKH\�KDYH�WKLV�

LWDOLFL]HG�SRUWLRQ�RI�WKLV�IRRWQRWH��DQG�,�ZRQ
W�VSHQG�WRR�

ORQJ�RQ�WKLV���%XW�WKH\�VD\�LW�DSSHDUV�WKH�GHIHQVH�JURXQGV�LWV�

PRWLRQ�RQ�WKH�EDVLV�WKDW��JLYHQ�WKH�FRPPLVVLRQ
V�GXW\�WR�

FRQVLGHU�WKH�WRWDOLW\�RI�FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�/+0��

WKDW�WKH�GHIHQVH�PXVW�KDYH�DFFHVV�WR�DOO�HYLGHQFH�WKDW�FRXOG�

GHPRQVWUDWH�ZK\�WKH�VWDWHPHQWV�PXVW�EH�VXSSUHVVHG�RU�UHIXWH�

WKH�JRYHUQPHQW
V�WKHRU\�RI�YROXQWDULQHVV���

$QG�LI�WKHLU�FRQWHQWLRQ�LV�WKDW�ZH�EHOLHYH�ZH�KDYH�D�

ULJKW�WR�DOO�GRFXPHQWV�WKDW�FRXOG�GHPRQVWUDWH�ZK\�WKH�

VWDWHPHQWV�PXVW�EH�VXSSUHVVHG�RU�UHIXWH�WKH�JRYHUQPHQW
V�

WKHRU\�RI�YROXQWDULQHVV��WKHQ�,�FRPSOHWHO\�DJUHH�ZLWK�WKDW���
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�����

:H�DUH�LQ�WKH�PLGGOH�RI�OLWLJDWLQJ�D�YROXQWDULQHVV�LVVXH���:H�

KDYH�WKH�ULJKW�WR�WKRVH�YHU\�W\SHV�RI�GRFXPHQWV���

,�WDONHG�D�OLWWOH�ELW�WKLV�PRUQLQJ�DERXW�WKH�WKHRU\�RI�

VXSSUHVVLRQ���2EYLRXVO\��LI�\RX�KDYH�DQ\�TXHVWLRQV�DERXW�KRZ�

WKHVH�GRFXPHQWV����,�KRSH�LW
V�SUHWW\�FOHDU����DERXW�KRZ�WKHVH�

GRFXPHQWV��&,$�GRFXPHQWV�IURP�WKH�WLPH�0U��%LQDOVKLEK�LV�

VXSSRVHGO\�LQ�'R'�FXVWRG\��DUH�UHOHYDQW��RU�DERXW�ZK\�DQ\�

JRYHUQPHQW�GRFXPHQWV�WDONLQJ�DERXW�KLV�IRUFLEOH�PHGLFDWLRQ�LQ�

8QLWHG�6WDWHV�*RYHUQPHQW�FXVWRG\��DQG�HVSHFLDOO\�KLV�IRUFLEOH�

PHGLFDWLRQ�ZLWKLQ�ZHHNV�RI�VXSSRVHGO\�FRQVHQWLQJ�WR�DQ�

LQWHUURJDWLRQ�E\�WKH�)%,�DUH�UHOHYDQW�WR�RXU�LVVXH��,
P�KDSS\�

WR�H[SODLQ�WKDW�PRUH��EXW�,�WKLQN�WKH�UHOHYDQFH�VSHDNV�IRU�

LWVHOI���

6R�,
OO�PRYH�RQ�WR�DGGUHVV�ZK\�ZKDW�WKH�JRYHUQPHQW�KDV�

SURYLGHG�LV�QRW�HQRXJK���7KH�JRYHUQPHQW�VD\V�WKDW�WKH\
YH�

SURYLGHG�PHGLFDO�UHFRUGV��ZKLFK�LV�WUXH��WKDW�WKH\
YH�SURYLGHG�

',06��ZKLFK�LV�WUXH���:HOO��OHW�PH����OHW�PH�VWRS�WKHUH�

EHFDXVH�WKDW
V�NLQG�RI�RQH�FDWHJRU\���7KDW�ZRXOG�EH�DQ�DQVZHU�

WR�WKLV�UHTXHVW�LI�DOO�ZH�ZHUH�ORRNLQJ�IRU�ZDV�WKH�IDFW�WKDW�

0U��%LQDOVKLEK�ZDV�PHGLFDWHG�ZLWK�DQWLSV\FKRWLF�PHGLFDWLRQV���

7KDW
V�QRW�DOO�ZH
UH�ORRNLQJ�IRU���

6R�WKH�IDFW�WKDW�ZH�KDYH�D�'R'�UHFRUG�RU�D�-7)�UHFRUG�

WKDW�FKURQLFOHV�KLV�PHGLFDWLRQ�RU�WKH�UHDVRQ�ZK\�KH�ZDV�
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PHGLFDWHG�RU�D�GRFWRU
V�QRWH��VRPHWKLQJ�OLNH�WKDW��WKDW�GRHV�

QRW�PDNH�D�&,$�UHFRUG�DERXW�KLV�LQYROXQWDU\�PHGLFDWLRQ�IURP�D�

SHULRG�PRQWKV�DIWHU�KH�FDPH�RXW�RI�'R'�FXVWRG\����RU�&,$�

FXVWRG\�DIWHU�KLV�WLPH�LQ�WKH�EODFN�VLWHV�FXPXODWLYH���,W�ZDV�

FUHDWHG�IRU�D�GLIIHUHQW�SXUSRVH�E\�D�GLIIHUHQW�RUJDQL]DWLRQ�

ZLWK�GLIIHUHQW�FRQFHUQV��,�DVVXPH���,�KDYHQ
W�VHHQ�WKH�UHFRUG���

6R�LW
V�QRW�DERXW�WKH�IDFW�RI�LQYROXQWDU\�PHGLFDWLRQ���7KDW
V�

PHUHO\�WKH�UHDVRQ�WKDW�ZH�NQRZ�WKDW�UHOHYDQW�UHFRUGV�H[LVW���

,W
V�DOVR�ZK\�WKH�JRYHUQPHQW
V�FRQWHQWLRQ�WKDW�ZH�FDQ�

TXHVWLRQ�WKH�&DPS�9,,�FRPPDQGHU�LV�QRW�HQRXJK���7KH�&DPS�9,,�

FRPPDQGHU��RI�FRXUVH��GLGQ
W�ZRUN�IRU�WKH�&,$���7KH�&DPS�9,,�

FRPPDQGHU�VDLG�RQ�KLV�WHVWLPRQ\�WKDW�KH�QHYHU�VDZ�RQH�RI�WKH�

GHWDLQHHV�GXULQJ�WKH�WLPH�KH�ZDV�VXSHUYLVLQJ�WKH�FDPS�LQ�

GLVWUHVV���$QG�WKLV�LV�WKH�&DPS�9,,�FRPPDQGHU�ZKR�ZDV�LQ�

FKDUJH�RI�WKDW�IDFLOLW\�GXULQJ�WKH�WLPH�WKDW�0U��%LQDOVKLEK�

ZDV�IRUFLEO\�UHPRYHG�IURP�KLV�FHOO��IRUFLEO\�VKDYHG��DQG�

XOWLPDWHO\�LQYROXQWDULO\�DQG�IRUFLEO\�PHGLFDWHG���

1RZ��WKH�&,$�UHFRUGV��WKH�&3��UHFRUGV���6R�WKH�

JRYHUQPHQW�SRLQWV�RXW�WKDW�ZH
YH�EHHQ�SURYLGHG�D�VWDWHPHQW�

DGPLWWLQJ�UHOHYDQW�IDFWV�UHJDUGLQJ�&DPS�9,,��DQG�WKDW
V�WUXH���

:H�KDYH����WKH�&DPS�9,,�FRPPDQGHU�WDONHG�DERXW�LQ�KLV�RSHQ�

WHVWLPRQ\�WKDW�WKHUH�ZDV�D�PHPRUDQGXP�RI�XQGHUVWDQGLQJ�

JRYHUQLQJ��EHWZHHQ�'R'�DQG�WKH�&,$��JRYHUQLQJ�ZKR�GLG�ZKDW�LQ�
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WKH�FDPS���6R�WKHUH
V�D�UHODWLRQVKLS�KHUH���6R�ZH�KDYH�

GLVFRYHU\�UHODWHG�WR�WKDW���

7KH�SUREOHP�LV�WKDW�02$�DQG�WKH�RWKHU�GLVFRYHU\�ZH
YH�

EHHQ�SURYLGHG��WKH�VWDWHPHQW�RI�IDFW����UHOHYDQW�IDFWV��DUH�

JHQHUDO�GRFXPHQWV���7KH\
UH�QRW�DERXW�0U��%LQDOVKLEK���7KH\
UH�

UHOHYDQW��EXW�WKH\
UH�QRW�VSHFLILF�WR�0U��%LQDOVKLEK���$QG�WKH�

LQWHUHVWLQJ�WKLQJ�DV�ZH�WU\�WR�JHW�GLVFRYHU\�LQ�WKLV�FDVH����

RU�ZKDW�,�ILQG�LQWHUHVWLQJ�LV��ZKHQ�ZH�UHTXHVW�JHQHUDO�

UHFRUGV��ULJKW��WKH�UHVSRQVH�LV�RIWHQ��ZHOO��\RX�QHHG�WR�EH�

UHTXHVWLQJ�D�UHFRUG�WKDW
V�VSHFLILF�WR�\RXU�FOLHQW���7KDW
V�

QRW�DERXW�\RXU�FOLHQW���$QG�,�XQGHUVWDQG�WKDW���+HUH�ZH�KDYH�D�

FDVH�ZKHUH�ZH
UH�UHTXHVWLQJ�VSHFLILF�UHFRUGV��VSHFLILF�WR�RXU�

FOLHQW��DQG�DW�OHDVW�SDUW�RI�WKH�UHVSRQVH�LV��ZHOO��\RX�KDYH�

JHQHUDO�UHFRUGV���,W�FDQ
W�EH�ERWK���

$�OLWWOH�ELW�DERXW�DGGLWLRQDO�PDWHULDOLW\�RI�WKH�LVVXH�

DQG�WKHQ�,�GRQ
W�KDYH�D�ORW�PRUH�WR�VD\��IUDQNO\��<RXU�+RQRU���

7KLV�PRUQLQJ�,�WDONHG�D�OLWWOH�ELW�DERXW�DWWHQXDWLRQ��WKDW�WKH�

JRYHUQPHQW
V�WKHRU\�LV�DWWHQXDWLRQ���,�WKLQN�\RX�XQGHUVWDQG�

WKDW��ZK\�WKH����ZK\�WKH�UROH�RI�WKH�&,$�LV�LPSRUWDQW�KHUH���

<RX�FDQ�ILQG�WKDW�LQ�RXU�EULHIV��VR�,
P�QRW�JRLQJ�WR�VSHQG�D�

ORW�RI�WLPH�KDUSLQJ�RQ�LW���7KH����WKH�JRYHUQPHQW
V�WKLQJV�

KDYH�FKDQJHG�DUJXPHQW��ZKLFK�FRXOG�YHU\�ZHOO�EH�XQGHUFXW�E\�

ZKDW�WKH�&,$�LV�QRZ�VD\LQJ�DERXW�0U��%LQDOVKLEK���$QG�ZH�
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NQRZ����,�ZLOO�VD\�LQ�DGGLWLRQ�WR�WKLV����WKLV�GRFXPHQW��ZH�

NQRZ�WKDW�WZR�PRQWKV�DIWHU�0U��%LQDOVKLEK�ZDV�WUDQVIHUUHG�WR�

&DPS�9,,�LQ�1RYHPEHU�RI�������WKH�&,$�SUHSDUHG�D����ZKDW�WKH\�

FDOOHG�D�SV\FKRORJLFDO�EDFNJURXQG���

1RZ��WKH�&,$�KDG�GRQH�SV\FKRORJLFDO�UHSRUWV�RQ�

0U��%LQDOVKLEK�GXULQJ�KLV�WLPH�LQ�WKH�EODFN�VLWHV���6RPH�RI�

WKRVH�UHSRUWV�ZHUH�ZULWWHQ�E\�WKH�SV\FKRORJLVWV�ZKR�DSSURYHG�

RI�KLV�(,7V��VR�WKH\�DUH�ZRUWK�ZKDW�WKH\�DUH�ZRUWK�DV�IDU�DV�,�

DP�FRQFHUQHG��EXW�WKH\�KDG�GRQH�WKHVH�UHSRUWV���

7KH\�GLG�DQRWKHU�RQH�DIWHU�KH�ZDV�WUDQVIHUUHG�WR�

&DPS�9,,��DQG�ZH�GR�KDYH�WKDW���,�KDYH�QR�LGHD�ZK\�LW�ZDV�

SUHSDUHG�RU�ZKR�LW�ZDV�JLYHQ�WR��ZKDW�WKH�SXUSRVH�RI�LW�ZDV��

ZK\�WKH�&,$
V�ZULWLQJ�D�SV\FKRORJLFDO�EDFNJURXQG�WZR�PRQWKV�

DIWHU�0U��%LQDOVKLEK�VXSSRVHGO\�OHIW�WKHLU�FXVWRG\���%XW�ZH�GR�

KDYH�WKDW���6R�ZH�NQRZ�WKDW����,�PHDQ��,�JXHVV�LW
V�D�

SRVVLELOLW\�WKH\�FUHDWHG�WKDW�RQO\�IRU�WKHLU�RZQ�UHFRUGV���,�

GRXEW�LW���

7KH�ILQDO�LVVXH�WKDW�LV�LPSRUWDQW�KHUH��DV�LI�ZH�

QHHGHG�PRUH�PDWHULDOLW\��LV�WKDW�UHODWHG�WR�DWWHQXDWLRQ��WKH�

LVVXH�RI�ZKR�ZDV�UXQQLQJ�&DPS�9,,�DQG�ZKDW�WKH�UROHV�ZHUH�LV�

DW�LVVXH���$QG�DV�\RX�PLJKW�EH�DZDUH��WKHUH
V�D�SHQGLQJ�PRWLRQ�

VHULHV�LQ�$(�����WKDW�DURVH�RXW�RI�WKH�FDPS�FRPPDQGHU
V�

WHVWLPRQ\���
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7KH�66&,�5HSRUW��DPRQJ�RWKHU�WKLQJV��VD\V�WKDW�ZKHQ�

0U��%LQDOVKLEK�DQG�WKH�RWKHUV�ZHUH�WUDQVIHUUHG�WR�&DPS�9,,��

WKH\�UHPDLQHG�XQGHU�WKH�RSHUDWLRQDO�FRQWURO�RI�WKH�&,$���$QG�

WKDW�LV����DQG�WKH�JRYHUQPHQW�FDQ�FRUUHFW�PH�LI�,
P�ZURQJ�RQ�

WKLV���$V�IDU�DV�,
P�DZDUH��WKDW�LV�WKH�RQO\�FRQWHQWLRQ�LQ�WKH�

66&,�5HSRUW�WKDW�WKH�JRYHUQPHQW�GRHV�QRW�DJUHH�ZLWK��DQG�WKH\�

KDG�WKH�FDPS�FRPPDQGHU�WHVWLI\�WR�DV�PXFK���6R�WKDW�LV�D�

FRQWHQWLRXV�LVVXH���7KHUH
V�D�UHDVRQ�WKDW�WKH�JRYHUQPHQW�GRHV�

QRW�ZDQW�WR�DGPLW�WKDW��,�WKLQN��EHFDXVH�LW�FXWV�VR�IDU�

DJDLQVW�WKHLU�DWWHQXDWLRQ�DUJXPHQW���

$QG�WKDW
V�SDUW�RI�ZK\�WKH�FDPS�FRPPDQGHU�GLGQ
W�

ILQLVK�KLV�WHVWLPRQ\��EHFDXVH�RI�WKDW�����LVVXH�WKDW�DURVH�LQ�

KLV�WHVWLPRQ\���$QG�,�ZRQ
W�JR�WKURXJK�WKH�LVVXHV�ZLWK�WKDW���

-XVW�OHWWLQJ�\RX�NQRZ�WKDW�WKDW
V�DQRWKHU�LVVXH�WKDW
V�EHIRUH�

WKH�FRPPLVVLRQ�WKDW�&,$�UHFRUGV�IURP�WKLV�WLPH�FRXOG�EH�YHU\�

UHOHYDQW�WR���

:LWK�WKDW��VXEMHFW�WR�\RXU�TXHVWLRQV��<RXU�+RQRU��

WKDW
V����WKDW
V�DOO�,�KDYH���

0-�>&RO�0F&$//@���1R���,�PD\�KDYH�PRUH�TXHVWLRQV�IRU�\RX�

DIWHU�,�KHDU�IURP�WKH�JRYHUQPHQW��EXW��QR��,�DSSUHFLDWH�WKDW���

7KDQN�\RX���

'&�>05��)((/(5@���7KDQN�\RX���

0-�>&RO�0F&$//@���$Q\�RWKHU�GHIHQVH�FRXQVHO�ZLVK�WR�EH�
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KHDUG"��0U��&RQQHOO"��

/'&�>05��&211(//@���0V��3UDGKDQ�IURP�WKH�5+5�ZLOO�EH�

DUJXLQJ�RQ�RXU�EHKDOI���

0-�>&RO�0F&$//@���2ND\���

$'&�>06��35$'+$1@���*RRG�DIWHUQRRQ��<RXU�+RQRU���&DQ�\RX�

KHDU�PH"��

0-�>&RO�0F&$//@���,�FDQ���

$'&�>06��35$'+$1@���*UHDW���,W�DOZD\V�WDNHV�PH�MXVW�D�

VHFRQG�WR�JHW�RULHQWHG�RYHU�KHUH���

6R�DV�0U��)HHOHU
V�DUJXPHQW�GLG�MXVW�QRZ��P\�DUJXPHQW�

RQ�WKLV�JRHV�EH\RQG�WKH�LVVXH�RI�0U��%LQDOVKLEK
V�SRVLWLRQ�RQ�

6SHFLDO�$JHQW�%XWVFK���0U��&RQQHOO�KDV�HOXFLGDWHG�RXU�SRVLWLRQ�

RQ�WKDW�DQG��RI�FRXUVH��,�XQGHUVWDQG�RXU�FROOHDJXH
V�SRVLWLRQ�

RQ�WHDP�%LQDOVKLEK���

7KH�LVVXH�RI�&,$�FRQWURO�RI�&DPS�9,,�LV�RQH�WKDW�,
P�

VXUH�\RX�XQGHUVWDQG��VLU��DV�FULWLFDO�WR�D�UHVROXWLRQ�RI�D�

QXPEHU�RI�PDMRU�PRWLRQV��LQFOXGLQJ�HYHU\�GHIHQGDQW
V�PRWLRQ�WR�

VXSSUHVV��EXW�DOVR�SHQGLQJ�PRWLRQV�WR�GLVPLVV�IRU�RXWUDJHRXV�

JRYHUQPHQW�FRQGXFW�DQG�ZKHWKHU�WKH�PLOLWDU\�FRPPLVVLRQ�ZLOO�

LPSRVH�DQ\�VDQFWLRQV�RQ�WKH�JRYHUQPHQW�IRU�WKHLU�WUHDWPHQW�RI�

&DPS�9,,��ZKLFK�LV�GHWDLOHG�LQ�$(�����DQG�������

0U��%LQDOVKLEK��,�WKLQN��YHU\�HIIHFWLYHO\�SRLQWHG�WR�

WKH�H[DPSOHV�IURP�WKH�66&,�5HSRUW�WKDW�SRLQW�WR�H[LVWLQJ�
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GRFXPHQWV�RI�UHOHYDQFH�WR�WKH�LVVXHV������

0-�>&RO�0F&$//@���0V��3UDGKDQ��LI�\RX�FRXOG�VWRS�IRU�MXVW�

D�VHFRQG���

$'&�>06��35$'+$1@���<HV��VLU���

0-�>&RO�0F&$//@���,I�ZH�FDQ�VZLWFK�WKH�PDLQ�FDPHUD���,�

KDYH�DOO�RI�WKH�FDPHUD�YLHZV�XS�KHUH�RQ�WKH�EHQFK��VR�,�KDYH�

WKH�GLUHFW�VKRW�WR�\RX���7KH�RQH�WKDW
V�XS�RQ�WKH�ELJ�VFUHHQ�

LV����MXVW�EDUHO\�JHWV�\RX�RQ�WKH�FDPHUD���

$'&�>06��35$'+$1@���,
P�RND\�ZLWK�WKDW��VLU��EXW�ZKDWHYHU�

\RX�ZDQW���

0-�>&RO�0F&$//@���+ROG�RQ���

$'&�>06��35$'+$1@���6XUH���

0-�>&RO�0F&$//@���:H
OO�SUHVV���:H
OO�MXVW�NHHS�LW�WKLV�

ZD\�IRU�QRZ���*R�DKHDG���

$'&�>06��35$'+$1@���<HV��VLU���7KDQN�\RX���

0U��)HHOHU�PHQWLRQHG�$(������DQG�,�ZRQ
W�JR�LQWR�WRR�

PXFK�GHWDLO�RQ�WKDW��REYLRXVO\���:HOO��DFWXDOO\��EULHIO\��RQ�

WKH�GRFXPHQWV�WKDW�0U��)HHOHU�PHQWLRQHG�IURP�WKH�66&,�5HSRUW��

KH�GLG�PHQWLRQ�WKH�VLWH�GDLO\�UHSRUWV���$QG�,�MXVW�ZDQW�WR�

IODJ�WKH�PLOLWDU\�FRPPLVVLRQ�WKDW�ZH�GR�KDYH����ZH�GLG�ILOH�D�

����QRWLFH�IRU�WKH�VHULHV���7KDW
V�DW����&���$QG�ZH�GR�KDYH�,�

WKLQN�D�GHFHQW�DPRXQW�RI�FODVVLILHG�DUJXPHQW�RQ�WKLV�PRWLRQ�

DQG�ZRXOG����IRU�ZKLFK�ZH�FDQ�JR�LQWR�D�OLWWOH�ELW�PRUH�GHWDLO�
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RQ�WKRVH�GRFXPHQWV���

5HJDUGLQJ������,�MXVW�ZDQWHG�WR�IODJ�WKDW�,�PHQWLRQHG�

WKLV�LVVXH�EULHIO\�GXULQJ�WKH�ODVW����ODVW�PRQWK
V����

6HSWHPEHU
V�RUDO�DUJXPHQW��LQ�WKH�FRQWH[W�RI�DUHDV�ZKHUH�WKH�

JRYHUQPHQW�VWDWHV�SXEOLFO\��,�PD\�GR�VR�WRGD\��WKDW�WKH�&,$�

GLG�QRW�FRQWURO�&DPS�9,,��WKH�PHQ�ZHUH�LQ�'R'�FXVWRG\��DQG�

WKDW
V�ZK\�WKH�LQIRUPDWLRQ�LV�QRW�GLVFRYHUDEOH�RU�SHUKDSV�

GRHVQ
W�H[LVW��

$QG�WKHQ�ZH
UH�OLPLWHG�LQ�WKH�DELOLW\�WR�FKDOOHQJH�

WKDW�EHFDXVH�RI�WKH�FODVVLILHG�QDWXUH�RI�PRVW�RI�WKH�ELWV�RI�

LQIRUPDWLRQ�WKDW�ZH�KDYH���$QG�DJDLQ��WKLV�LV�ZKHUH����WKLV�LV�

ZK\�ZH�ILOHG�WKH�����QRWLFH���%XW�,�GR�ZDQW�WR�WDON�DERXW�D�

OLWWOH�ELW�LQ�RSHQ�VHVVLRQ�ZKDW�ZH����ZKDW�ZH�GR�NQRZ��ZKDW�LV�

DYDLODEOH�WR�WKH�SXEOLF���

0RVW�JRYHUQPHQW�UHVSRQVHV�RQ�GLVFRYHU\�IDOO�LQWR�RQH�

RI�WZR�FDWHJRULHV���7KHUH
V�QRWKLQJ�WKHUH�RU�LW
V�QRW�

UHOHYDQW���$QG�WKLV�PRWLRQ�LV�D�UHDOO\�JRRG�H[DPSOH�RI�WKH�

VHFRQG��EHFDXVH�FODLPLQJ�WKDW�WKHUH
V�QRWKLQJ�WKHUH�LV�MXVW�

WRR�PXFK�RI�D�VWUHWFK�RQ�WKLV�RQH���7KHUH�DUH�D�IHZ�

XQFODVVLILHG�KLJKOLJKWV�RI�ZKDW�ZH�NQRZ�WR�H[LVW���0U��)HHOHU�

WDONHG�WKURXJK�VRPH�RI�WKHP���

%XW�WKH�&DPS�9,,�FRPPDQGHU
V�WHVWLPRQ\�LQ�

1RYHPEHU������WKDW�LV�UHIHUHQFHG�LQ�JUHDW�GHWDLO�LQ�����DQG�
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����LV�DOVR�WKHUH�RQ�WKLV�VXEMHFW���$QG�,�ZDQW�WR�QRWH�WKDW�

WKH����WKH�SXEOLFO\�UHOHDVHG�WUDQVFULSWV�IURP�WKH�����VHVVLRQ��

WKH�FODVVLILHG�VHVVLRQ�RI�KLV�WHVWLPRQ\��DUH�YHU\��YHU\�

KHDYLO\�UHGDFWHG���,
P�QRW�JRLQJ�WR�JR�LQWR�DQ\WKLQJ�

FODVVLILHG��EXW�KH�GLG�DQVZHU�TXHVWLRQV�DERXW��DW�IRU�H[DPSOH��

SDJH�������RI�KLV���1RYHPEHU������WHVWLPRQ\��WKLV�LV�RI�WKH�

SXEOLFO\�UHOHDVHG�WUDQVFULSW��KH�GLG�DQVZHU�TXHVWLRQV�DERXW�D��

TXRWH��LQWHUDJHQF\�PHHWLQJ�LQ�UHODWLRQ�WR�$XJXVW������ZKHQ�KH�

ZDV�IDPLOLDUL]LQJ�KLPVHOI�ZLWK�&DPS�9,,���+H�GLG�PHQWLRQ��

TXRWH��LQWHUDJHQF\�GHFLVLRQV�EHLQJ�PDGH�LQ�D��TXRWH��VXPPDU\�

RI�FRQFOXVLRQV�IRU�DQ�LQWHUDJHQF\�SURFHVV���7KDW
V�DW�

SDJH�������RI�WKH�SXEOLFO\�UHOHDVHG�WUDQVFULSW���

&,$�GRFXPHQWV�GLVFXVVLQJ�RU�RXWOLQLQJ�WKHLU�

LQYROYHPHQW�LQ�WKHVH�GHFLVLRQV�VKRXOG�H[LVW���$QG�IRU�

VXSSUHVVLRQ�SXUSRVHV��MXVW�WR�EH�FU\VWDO�FOHDU�LQ�OD\PDQ
V�

WHUPV��KRZ�PXFK����LI�DQG�KRZ�PXFK�WKH�&,$�ZDV�DEOH�WR�

DGPLQLVWHU�&DPS�9,,�WR�EH�MXVW�DQRWKHU�EODFN�VLWH�LV�H[WUHPHO\�

UHOHYDQW�WR�DOO�ILYH�GHIHQGDQWV
�VWDWH�RI�PLQGV�ZKLOH�WKH\�

ZHUH�WKHUH���

,W
V�DOVR�UHOHYDQW�WR�DQ\�PRWLRQV�UHJDUGLQJ�RXWUDJHRXV�

JRYHUQPHQW�FRQGXFW���,I�WKH�&,$�GLG�GR�WKLV�DQG�ZDV�

VXFFHVVIXO��ZDV�WKHUH�SXVKEDFN"��:HUH�WKHUH�LQWHUQDO�VTXDEEOHV�

DERXW�ZKHWKHU�FRQGLWLRQV�RI�FRQILQHPHQW�DV�LPSRVHG��SHUKDSV�E\�
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WKH�&,$��ZHUH�OHJDO�XQGHU�WKH�*HQHYD�&RQYHQWLRQV�VLQFH�WKH\�

ZHUH�QRZ�SXEOLFO\�UHSRUWHG�WR�EH�LQ�'R'�FXVWRG\"��'LG�WKH�&,$�

ZLQ�WKRVH�ILJKWV"��

7KLV�LV�DFWXDOO\�D�WRSLF�RQ�ZKLFK�LI�WKH�JRYHUQPHQW�

EHOLHYHV�LWV�RZQ�DUJXPHQW�WKDW�WKHUH�ZDV�FOHDU�VHSDUDWLRQ�

EHWZHHQ�WKH�&,$�DQG�'R'��WKH\�VKRXOG�ZDQW�XV�WR�KDYH���:H�NQRZ�

IURP�WKH�XQUHGDFWHG�SDUWV�RI�WKH�&DPS�9,,�FRPPDQGHU
V�

WHVWLPRQ\�WKDW�KH�ZDV�DVNHG�DERXW�SHULRGLF�LQWHUDJHQF\�

PHHWLQJV�UHJDUGLQJ�&DPS�9,,�DW����GD\�DQG����GD\�LQWHUYDOV�LQ�

DGGLWLRQ�WR�WKH�VLWH�GDLO\�UHSRUW�WKDW�0U��)HHOHU�PHQWLRQHG���

$QG�ZH�NQRZ�WKDW�KH�ZDV�DVNHG��LQ�WKH�FRXUVH�RI�

GLVFXVVLQJ�623V�DQG�WKH�PDQDJHPHQW�RI�&DPS�9,,��DERXW�D�

GRFXPHQW�WKDW�OLVWHG�IRU�FRQVLGHUDWLRQ�WKH��TXRWH��PRGDOLWLHV�

IRU�UHIHUUDO�RI�DOOHJDWLRQV�RI�GHWDLQHH�PLVWUHDWPHQW�WKDW�

RFFXUUHG�SULRU�WR�DUULYDO���$QG�WKDW
V�DW�SDJH�������RI�WKH�

SXEOLFO\�UHOHDVHG�WUDQVFULSW�RI�1RYHPEHU��WK���������+LV�

DQVZHU�LV�UHGDFWHG�IURP�WKH�SXEOLFO\�UHOHDVHG�WUDQVFULSW���

7KH�&,$�GRFXPHQWV�VWDWLQJ�RU�GLVFXVVLQJ�RU�RXWOLQLQJ�

WKHLU�LQYROYHPHQW�LQ�WKRVH�PHHWLQJV�DQG�WKLV�GRFXPHQW�VKRXOG�

H[LVW��SDUWLFXODUO\�DV�UHJDUGV�PRGDOLWLHV�RI�UHSRUWLQJ�WRUWXUH�

DW�&,$�EODFN�VLWHV���$JDLQ��MXVW�WR�EH�FU\VWDO�FOHDU��KRZ�

GHWDLQHHV�FRXOG�UHSRUW�WRUWXUH�RFFXUULQJ�EHIRUH�WKH\�JRW�WR�

&DPS�9,,��ZKDW�WKDW�SURFHVV�ZDV��DQG�KRZ�RU�ZKHWKHU�WKH�&,$�
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FRQWUROOHG�WKDW�SURFHVV�DQG�LQ�ZKDW�ZD\�LV�H[WUHPHO\�UHOHYDQW�

WR�GHWDLQHHV
�VWDWH�RI�PLQG�DQG�FRQGLWLRQV�RI�FRQILQHPHQW��

SDUWLFXODUO\�LQ�D�SHULRG�ZKHUH�WKH\�ZHUH�XQUHSUHVHQWHG�E\�

FRXQVHO�E\�GHVLJQ���

:H�NQRZ�WKDW�WKH�&DPS�9,,�FRPPDQGHU�ZDV�DVNHG�DERXW�

WKH�GLYLVLRQ�RI�GXWLHV�DQG�UHVSRQVLELOLWLHV�DW�&DPS�9,,���

7KDW
V�DW�SDJH�������RI�WKH�SXEOLFO\�UHOHDVHG�WUDQVFULSW��DQG�

WKDW�KH�WDONHG�DERXW��TXRWH��VXSSRUW�SHUVRQQHO�WKHUH�DV�ZHOO���

$QG�,�FDQ�GLVFXVV�WKH�VLJQLILFDQFH��WKH�H[WUHPH�VLJQLILFDQFH�

RI�WKRVH�VWDWHPHQWV�PRUH�LQ����LQ�FORVHG�VHVVLRQ���

%XW�LW
V�DQ�XQFODVVLILHG�IDFW�WKDW�WKH�&,$�ZDV�

LQYROYHG�LQ�WKH�SUHSDUDWLRQ�IRU�WKH�/+0�LQWHUURJDWLRQV�PRQWKV�

DIWHU�WKHLU�WUDQVIHUV�WR�&DPS�9,,���$QG�ZH�NQRZ��DFWXDOO\��

WKDW�HYHQ�WKRXJK�WKH�PHQ�ZHUH�SXUSRUWHGO\�LQ�'R'�FXVWRG\��WKH�

)%,�DJHQWV�ZKR�LQWHUURJDWHG�WKHP�ZHUH�UHTXLUHG�WR�ZULWH�XS�

WKHLU�QRWHV�RQ�&,$�FRPSXWHUV���

*LYHQ�ZKDW�ZH�NQRZ�DERXW�WKH�OHYHO�RI�&,$�FRQWURO�RYHU�

WKH�/+0�SURFHVV��LW�MXVW�ZRXOGQ
W�EH�FUHGLEOH�IRU�WKH�

JRYHUQPHQW�WR�VWDWH�WKDW�WKHUH�DUH�QR�&,$�GRFXPHQWV�DERXW�WKH�

H[HUWLRQ�RI�FRQWURO�RYHU�&DPS�9,,�DGPLQLVWUDWLRQ�WKDW�WKH�

&DPS�9,,�FRPPDQGHU�KLPVHOI�GLVFXVVHG���

6R�WKH\����WKH\�GRQ
W�H[DFWO\���7KH\�JR�WR�WKH�VHFRQG�

FDWHJRU\���7KH\�UHF\FOH�WKHLU�ROG�DUJXPHQW�WKDW�WKH�GHIHQVH�
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PXVW�SURYH�WKDW�WKH�LQIRUPDWLRQ�UHTXHVWHG�LV��TXRWH��PRUH�WKDQ�

WKHRUHWLFDOO\�UHOHYDQW���,�PHDQ��DV�0U��)HHOHU�SRLQWHG�RXW��,�

WKLQN�ZH
UH�ZD\�SDVW�WKDW���%XW�WKHUH�DUH�WKUHH�WKLQJV�,�MXVW�

ZDQW�WR�KLJKOLJKW�UHDOO\�IDVW�DERXW�WKLV���

7KH�ILUVW�LV�WKDW��DJDLQ��WKH\�GRQ
W�GHQ\�WKDW�WKH�

GRFXPHQWV�H[LVW�LQ�WKDW�UHVSRQVH���:KDW�WKH\�GR�LV�SLYRW����

WKLV�LV�WKH�VHFRQG�SRLQW����SLYRW�WR�WKH�UHOHYDQFH�DUJXPHQW�

WKDW�KDV�EHHQ�RQH�PDMRU�FDXVH�RI�WKHVH�QLQH�\HDUV�RI�SUHWULDO�

KHDULQJV��WKH�GHOD\�WKDW�WKH\�WDON�DERXW�VR�RIWHQ��

7KH�PLOLWDU\�FRPPLVVLRQ�GRHVQ
W�UHYLHZ�WKH�FODVVLILHG�

LQIRUPDWLRQ�WKDW�WKH�JRYHUQPHQW�KROGV�EDFN�RQ�UHOHYDQFH�

JURXQGV���6R�ZH�KDYH�WR�GR�WKLV�GHFRGLQJ�H[HUFLVH�LQ�VR�PDQ\�

RI�WKHVH�FDVHV�ZKHUH�ZH�DQDO\]H�UHGDFWLRQV�DQG�SXW�WRJHWKHU�

KDQGIXOV�RI�XQUHGDFWHG�ZRUGV�LQ�D�WUDQVFULSW�RU�IURP�D�

IRRWQRWH�RI�WKH�66&,�UHGDFWHG�H[HFXWLYH�VXPPDU\�WR�VKRZ�WKDW��

ORRN��VRPHWKLQJ�LV�WKHUH�DQG�LW�LV�UHOHYDQW���$QG�WKDW��RI�

FRXUVH��JRHV�WR�WKH�WKLUG�SRLQW��ZKLFK�LV�ZK\�ZH�VKRXOG�KDYH�

LW�DQG�ZK\�LW�LV��LQ�IDFW��QRQFXPXODWLYH�DQG�UHOHYDQW���

7KH�WDLQW�RI�WKH�/+0�VWDWHPHQWV�LQ�DGGLWLRQ�WR�

GHVWUXFWLRQ�RI�HYLGHQFH�PRWLRQV�LV�WKH�PRVW�LPSRUWDQW�LVVXH�

ZH
YH�HYHU�OLWLJDWHG�LQ�QLQH�\HDUV���$QG�ZKHQ�0U��%LQDOVKLEK�

WDONV�DERXW�WKH�WRWDOLW\�RI�FLUFXPVWDQFHV��WKH�PLOLWDU\�

FRPPLVVLRQ�LV�ZHOO�DZDUH�WKDW�WKDW
V�D�OHJDO�WHUP�RI�DUW�DQG�
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WKH�JRYHUQPHQW�NQRZV��MXVW�DV�ZHOO�DV�ZH�GR��WKDW�WR�DSSO\�LW�

WR�WKH�VXSSUHVVLRQ�LVVXH��ZH�DUJXH����WKLV�LV�QRW������

0-�>&RO�0F&$//@���0V��3UDGKDQ��LI�\RX�FDQ�VORZ�GRZQ�D�

OLWWOH�ELW��,
P�JHWWLQJ�WKH�VLJQ�IURP�WKH�OLQJXLVWV���

$'&�>06��35$'+$1@���2I�FRXUVH��VLU���6RUU\�DERXW�WKDW�

0-�>&RO�0F&$//@���7KDW
V�ILQH���

$'&�>06��35$'+$1@���7KH�JRYHUQPHQW�NQRZV�WKHQ����DQG��\RX�

NQRZ��ZH
YH�PDGH�QR�VHFUHW�RI�WKLV�FHUWDLQO\�LQ�RXU�

VXSSUHVVLRQ�JURXS�EULHI�DW�$(�����WKDW�RXU�WKHRU\�LV�WKDW�WKH�

WRUWXUH�DQG�LQWHUURJDWLRQ�SURJUDP�ZDV�D�ZKROH�JRYHUQPHQW�

SURJUDP�LQYROYLQJ�PXOWLSOH�DJHQFLHV�DQG�WKH�:KLWH�+RXVH���$QG�

ZH�DUJXH�WKDW�LW�FRQWLQXHV�WR�EH�D�ZKROH�JRYHUQPHQW�SURJUDP��

ZKLFK�LV�ZK\�RWKHU�JRYHUQPHQW�DJHQFLHV�H[HUW�VXFK�FRQWURO�RYHU�

WKH�GLVFRYHU\�SURFHVV�DQG�HYHQ�FRXUWURRP�SURFHHGLQJV��ZKLFK�

ZH
YH�VHHQ�QXPHURXV�WLPHV�LQ�WKH�SDVW�QLQH�\HDUV�DQG��DJDLQ��

ZKLFK�,�FDQ����,
P�KDSS\�WR�WDON�DERXW�PRUH�LQ�FORVHG�VHVVLRQ���

7KH�JRYHUQPHQW�VD\V�LQ�WKHLU�UHVSRQVH��0U��)HHOHU����

0U��)HHOHU�DOOXGHG�WR�WKLV��WKDW�ZH
YH�UHFHLYHG�YROXPLQRXV�

GLVFRYHU\�UHJDUGLQJ�WKH�GHIHQGDQWV
�GHWHQWLRQ�DW�&DPS�9,,���

$QG�VR��\RX�NQRZ��OHW
V�ORRN�DW�WKH�H[DPSOHV�WKH\�SURYLGH���

7KH�ILUVW�LV�/+0�GRFXPHQWV���:H�JRW�WKH�/+0�GRFXPHQWV�HDUO\�RQ�

LQ��������%HFDXVH�WKH�JRYHUQPHQW
V�VWRU\�HDUO\�RQ��VWLOO�LV��

LV�ZKDW
V�LQ�WKH�SXEOLF�FRQVFLRXVQHVV�QRZ��WKDW�WKH�PHQ�ZHUH�
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PRYHG�WR�*XDQWDQDPR��DZD\�IURP�&,$�WRUWXUH��DQG�LQWHUURJDWHG�

E\�WKH�)%,�ZKLOH�GULQNLQJ�0F'RQDOG
V�FRIIHH���6R�WKH�/+0�

VWDWHPHQWV�KHOSHG�SURPRWH�WKDW�QDUUDWLYH���

7KH�PHGLFDO�DQG�WKH�',06�UHFRUGV��ZKLFK�ZH�GR�KDYH��

DUH�REYLRXVO\�'R'�JHQHUDWHG�GRFXPHQWV�SHUWDLQLQJ�WR�WKHLU�

GDLO\�DQG�SHULRGLF�DVVHVVPHQWV�KHUH�DW�*XDQWDQDPR�DQG��WR�RXU�

NQRZOHGJH��LQYROYLQJ�'R'�PHGLFDO�SHUVRQQHO���%XW�LW�ZDVQ
W�

XQWLO�'HFHPEHU�������WZR�DQG�D�KDOI�\HDUV�LQWR�WKHVH�

SURFHHGLQJV��WKDW�WKH�66&,�UHOHDVHG�WKH�UHGDFWHG�H[HFXWLYH�

VXPPDU\�RI�WKHLU�UHSRUW�ZLWK�WKDW�OLQH�VD\LQJ�WKDW����WKDW��

\RX�NQRZ��WKDW�RQH�OLQH��LQ�D�FRXSOH����LQ�WKHVH�IRRWQRWHV�

VD\LQJ�WKDW�SHU�&,$�GRFXPHQWV��WKH�&,$�PDLQWDLQHG�ZKDW�WKH\�

FDOOHG�RSHUDWLRQDO�FRQWURO�RYHU�&DPS�9,,���

1RZ��LI�DQ\ERG\�ZDV�RQ�QRWLFH��DW�OHDVW�E\�WKDW�SRLQW��

WKDW�IXUWKHU�GLVFRYHU\�VKRXOG�EH�SURGXFHG�WR�WKH�GHIHQVH�DERXW�

WKDW�UHOHYDQW�DQG�PDWHULDO�IDFW��LW�ZDV�WKH�JRYHUQPHQW���

7KDW
V�WKHLU�REOLJDWLRQ���$QG�LW�GLGQ
W�KDSSHQ�WKHQ���7KDW�ZDV�

VHYHQ�\HDUV�DJR���

$QG��\RX�NQRZ��,�ZDQW�WR�UHIHU�UHDOO\�IDVW�DQG�

FRQWH[WXDOL]H�0U��7ULYHWW
V�VWDWHPHQWV�DERXW����WKLV�PRUQLQJ�

DERXW�GHOD\��EHFDXVH�WKH\
UH�UHDOO\�GLUHFWO\�UHOHYDQW�WR�WKLV�

PRWLRQ�DQG�VRUW�RI�ZKDW�ZH�NQHZ�ZKHQ�)%,����\RX�NQRZ��DERXW�

)%,�LQYROYHPHQW�ZLWK�WKH�&,$�DQG�&,$�LQYROYHPHQW�DW�
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*XDQWDQDPR��ZKLFK�LV�WKH�KHDUW�RI�WKHVH�VXSSUHVVLRQ�PRWLRQV���

0U��7ULYHWW�VDLG�WKH�GHIHQVH�KDV�NQRZQ�DERXW�WKHVH�

LVVXHV�IRU�QLQH�\HDUV���$QG�WKDW
V�MXVW�IDOVH���:LWK�WKLV�

FRQWLQXRXV�FDVWLQJ�RI�DVSHUVLRQV�RQ�WKH�GHIHQVH��ZH
UH�UHDOO\�

JHWWLQJ�LQWR�FDQGRU�LVVXHV���,�ZRQ
W�EHODERU�WKH�WLPHOLQH�

EHJLQQLQJ�LQ�'HFHPEHU������ZLWK�DQ�DFFLGHQWDO�GLVFORVXUH�E\�

6SHFLDO�$JHQW�3HUNLQV�WKDW��RQ�WKH�VWDQG��WKDW�VKH
G�KDG�

DFFHVV�WR�EODFN�VLWH�UHSRUWV�ZKLOH�SUHSSLQJ�IRU�WKH�/+0�

LQWHUURJDWLRQV��ZKLFK�LQ�RQH����RQH�VZRRS�EURNH�WKH�

JRYHUQPHQW
V�QHDWO\�ODLG�ZDOO�EHWZHHQ�WKH�)%,�DQG�WKH�&,$��

%XW�HYHQ�WKHQ��LW�ZDVQ
W�XQWLO�0D\������IRU�WKH�ILUVW�

WLPH�WKDW�WKH�SURVHFXWLRQ�UHSUHVHQWHG�WR�-XGJH�3RKO�WKDW�WKH�

SURVHFXWLRQ�WHDP�KDG�KDG�QR�LGHD�XS�XQWLO�WKDW�SRLQW��VL[�

\HDUV�LQWR�SUHWULDO�KHDULQJV��RI�WKH�)%,
V�LQYROYHPHQW�DW�WKH�

EODFN�VLWHV���:H�EULHIHG�DOO�WKDW���7KDW
V�LQ��IRU�H[DPSOH��

���55��LW
V�LQ�WKH����������PRWLRQV�WR�UHFRQVLGHU���,W
V�LQ�

������

$QG�WKDW
V�ZKHQ�ZH�VWDUWHG�JHWWLQJ�WKLV�GLVFRYHU\�

DERXW�WKH�FROODERUDWLRQV�EHWZHHQ�WKH�)%,�DQG�&,$�DW�WKH�EODFN�

VLWHV��DQG�WKHQ�VORZO\�LQIRUPDWLRQ�DERXW�&DPS�9,,���6R��IRU�

H[DPSOH��WZR�PRUH�GLVFRYHU\�PDUNHUV�SHUWLQHQW�WR�WKLV�LVVXH��

ZH�JRW�RU�VWDUWHG�JHWWLQJ�'R'�UHFRUGV��WKH�����DQG����GD\�

DVVHVVPHQWV�UHJDUGLQJ�HDUO\�DGPLQLVWUDWLRQ�RI�&DPS�9,,�RQ�
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6HSWHPEHU���WK��������DIWHU�ZH
G�EHJXQ�ZLWQHVV�WHVWLPRQ\�RQ�

VXSSUHVVLRQ���

$QG�0U��)HHOHU�GLVFXVVHG�UHDOO\�IDVW��KH�PHQWLRQHG�D�

GRFXPHQW�WKDW�WKH�SURVHFXWLRQ�VDLG�WKH\
G�SURGXFHG�WR�XV���

7KH\����WKH\�ILOHG�D�FODVVLILHG�GRFXPHQW�RQ�WKLV�WRSLF�LQ�

�������$QG�LQ�WKHLU�UHVSRQVH�WR���������$��WKDW����WKHLU�

UHVSRQVH�ZDV�XQFODVVLILHG���$QG�WKH\�VXPPDUL]HG�WKH�WLWOH�RI�

WKDW�GRFXPHQW�DV��TXRWH��VWDWHPHQW�DGPLWWLQJ�UHOHYDQW�IDFWV�

UHJDUGLQJ�&DPS�9,,���

7KDW�FODVVLILHG�GRFXPHQW�LV�LQ�WKH�UHFRUG�DW�$(�����

$WWDFKPHQW�&��ZKLFK�LV�LQFOXGHG�LQ�RXU�����QRWLFH��DQG�WKH�

JRYHUQPHQW��,�EHOLHYH��UHIHUV����KDV�UHIHUHQFHG�LW�DV�DOVR�

EHLQJ�DW�$(������*RY��$WWDFKPHQW�'���

1RZ��WKH�JRYHUQPHQW
V�WUHDWPHQW�RI�WKLV�GRFXPHQW�LQ�

WKLV����WKHLU�XQFODVVLILHG�UHVSRQVH�LV��IUDQNO\��DQRWKHU�

H[DPSOH�RI�NLQG�RI�PLVOHDGLQJ�EHWZHHQ�XQFODVVLILHG�DQG�

FODVVLILHG�SOHDGLQJV���7KH�WLWOH�RI�WKDW�GRFXPHQW�LV�GLIIHUHQW�

IURP�KRZ�WKH�SURVHFXWLRQ�VXPPDUL]HG�LW�LQ�WKDW�XQFODVVLILHG�

ILOLQJ���

,�KDYH�WKH�GRFXPHQW�KHUH���,�FDQ�UHSUHVHQW�WKDW�WKH�

WLWOH��DV�ZHOO�DV�WKH�VHFWLRQ�KHDGHUV��DUH�QRW�SRUWLRQ�PDUNHG�

E\�WKH�JRYHUQPHQW�DV�UHTXLUHG�RQ�FODVVLILHG�ZRUN�SURGXFW��VR�,�

GRQ
W�NQRZ�LI�WKH�WLWOH�RI�WKDW�GRFXPHQW�LV�FODVVLILHG�RU�QRW���
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%XW�RXW�RI�DQ�DEXQGDQFH�RI�FDXWLRQ��,�ZRQ
W�UHDG�WKH�WLWOH�LQ�

RSHQ�VHVVLRQ�H[FHSW�WR�VD\�WKDW�WKH�UHDVRQ�WKH�JRYHUQPHQW�

VXPPDUL]HG�WKH�WLWOH�LQ�DQ�XQFODVVLILHG�SOHDGLQJ�LV�EHFDXVH�

WKH�WLWOH�LWVHOI�FRQILUPV�WKDW�GLVFRYHU\�LQ�WKLV�PRWLRQ�H[LVWV�

DQG�LV�UHOHYDQW�DQG�PDWHULDO���

$QG�VR�ZH����ZH�KDYH�WR�EH�YHU\�FOHDU�DERXW�ZKDW�ZH
UH�

DVNLQJ�IRU�KHUH���,W
V�QRW�D�GDWD�GXPS�RI�HYHU\WKLQJ�DERXW�

&DPS�9,,�LQ�WKLV�PRWLRQ���,W
V�WKH�&,$
V�RZQ�GRFXPHQWDWLRQ�RI�

LWV�LQYROYHPHQW�GXULQJ��IUDQNO\��D�FULWLFDO�WLPH��EXW�DOVR�

GRZQ�WKH�URDG�RI�ZKDW�WKHLU�LQYROYHPHQW�ZDV�RU�HYHQ�FRQWLQXHV�

WR�EH�DW�&DPS�9,,���7KDW
V�WKH�PLVVLQJ�SLHFH�RI�ZKDW�ZH�GRQ
W�

KDYH���$QG��RI�FRXUVH��WKHUH
V�D�ORW�PRUH�GHWDLO�LQ����LQ�

FORVHG�VHVVLRQ�WKDW�ZH�FDQ�JR�LQWR���

%XW�VXEMHFW�WR�\RXU�TXHVWLRQV��VLU�

0-�>&RO�0F&$//@���1R�TXHVWLRQV���7KDQN�\RX��0V��3UDGKDQ���

$OO�ULJKW���$Q\�RWKHU�GHIHQVH�WHDP"��

0V��%RUPDQQ"��

/'&�>06��%250$11@���6R�,�KHDUG�0U��)HHOHU�VD\�WKDW�LW�LV�

UHOHYDQW�DQG�QRQFXPXODWLYH��DQG�,
P�JRLQJ�WR�TXRWH�KLP��ZKDW�

WKH�&,$�KDV�WR�VD\�DERXW�0U��%LQDOVKLEK���$QG�,�WKLQN�KH
V�

ULJKW���7KDW
V�D�YHU\�QDUURZ�TXHVWLRQ���+RZHYHU��WKH�ODUJHU�

TXHVWLRQ�RQ�WKLV�SDUWLFXODU�LVVXH�LV�ZK\�WKH�&,$�KDV�DQ\WKLQJ�

WR�VD\�DERXW�0U��%LQDOVKLEK�RU�DQ\�RI�WKHVH�PHQ�LQ�HDUO\������
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�����

DQG�ODWH��������$FFRUGLQJ�WR�WKH�JRYHUQPHQW
V�ZLWQHVV��WKH\�

KDG�QRWKLQJ�WR�GR�ZLWK�WKHVH�JX\V��DQG�LW
V�FOHDU�WKH\�GLG���

6R�ZKHQ�\RX
UH�H[DPLQLQJ�WKH�TXHVWLRQV�VXUURXQGLQJ�

WKLV�SDUWLFXODU�PRWLRQ��,�VXJJHVW�WKDW�\RX�SD\�SDUWLFXODU�

DWWHQWLRQ�WR�WKH�IDFW�WKDW��RQH��WKH�UHFRUGV�H[LVW�DQG��WZR��

WKH�IDFW�WKDW�WKH\�H[LVW�RXJKW�WR�WHOO�\RX�VRPHWKLQJ�DERXW�

WKHLU�DWWHQXDWLRQ�DUJXPHQW��

,Q�RUGHU�WR�UHEXW�WKHLU�DWWHQXDWLRQ�DUJXPHQW��ZH�DUH�

HQWLWOHG�WR�PDWHULDO�WKDW�WHQGV�WR�GR�WKDW���6R�WKDW
V�ZKDW�

ZH
UH�DVNLQJ�IRU���

0-�>&RO�0F&$//@���7KDQN�\RX��0V��%RUPDQQ���

$Q\�RWKHU�GHIHQVH�WHDPV"��,W�ORRNV�OLNH�D�QHJDWLYH���

$OO�ULJKW���*RYHUQPHQW���

7&�>05��6:$11@���*RRG�DIWHUQRRQ��VLU�

0-�>&RO�0F&$//@���*RRG�DIWHUQRRQ��0U��6ZDQQ���

7&�>05��6:$11@���6LU��D�FRXSOH�RI�WKLQJV�,�ZDQW�WR�FRUUHFW�

MXVW�VR�WKDW�\RX�FDQ�PDNH����WKDW�\RX�GRQ
W�EH�PLVOHG�OLNH�,�

ZDV�LQLWLDOO\�ZKHQ�,�UHDG�WKHVH�SOHDGLQJV���

7DNH�D�ORRN�DW�WKH�UHSO\�EULHI�WKDW�WKH�%LQDOVKLEK�

WHDP�ILOHG�LQ�WKLV�FDVH���7KDW�UHSO\�EULHI�NLQG�RI�OHDGV�\RX�

WR�EHOLHYH�WKDW�ZH
UH�WDONLQJ�DERXW�DQ�HQWLUHO\�GLIIHUHQW�

PRWLRQ���$SSDUHQWO\�LW�ZDV�D�SUHWW\�EDG�FXW�DQG�SDVWH�RI�VRPH�

VRUW��EXW�LW
V�PDNLQJ�UHIHUHQFH�WR����\HDK��WKH�UHSO\�EULHI�
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�����

GDWHG����)HEUXDU\������WDONV�DERXW����WKLV�LV�WKHLU�UHSO\�WR�

WKH�JRYHUQPHQW
V�UHVSRQVH�WR�0U��%LQDOVKLEK
V�PRWLRQ�WR�FRPSHO�

SURGXFWLRQ�UHODWHG�WR�KLV������UHORFDWLRQ�IURP�*XDQWDQDPR�%D\��

&XED��

6R�,�GRQ
W�NQRZ�WKDW�ZH�HYHU�UHDOO\����,
P�VXUH�WKHUH�

DUH�ELWV�DQG�SLHFHV�LQ�KHUH�WKDW�DGGUHVV�WKLV����WKDW�DUH�

UHVSRQVH���%XW�GRQ
W����WKDW�FDXVHG�PH�WR�VHH�ZKDW�KDSSHQHG�

LQ����LQ�$(������WR�VHH�LI�WKH�MXGJH�PD\EH�KDG�PDGH�D�UXOLQJ�

LQ�WKDW�FDVH���$QG�WKH�MXGJH�GLG�H[DFWO\�WKDW���+H�H[SODLQHG�

WKH�ODZ�UHJDUGLQJ�GLVFRYHU\�E\�VD\LQJ��LQIRUPDWLRQ�LV�

GLVFRYHUDEOH�LI�LW�LV�PDWHULDO�WR�WKH�SUHSDUDWLRQ�RI�WKH�

GHIHQVH�RU�H[FXOSDWRU\���7KH�GHIHQVH�LV�DOVR�HQWLWOHG�WR�

LQIRUPDWLRQ�LI�WKHUH
V�D�VWURQJ�LQGLFDWLRQ�LW�ZLOO�SOD\�DQ�

LPSRUWDQW�UROH�LQ�XQFRYHULQJ�DGPLVVLEOH�HYLGHQFH��DVVLVW�LQ�

LPSHDFKPHQW��FRUURERUDWH�WHVWLPRQ\��RU�DLG�LQ�VRPH�VRUW�RI�

ZLWQHVV�SUHSDUDWLRQ��DQG�ILQDOO\��LQIRUPDWLRQ�LV�GLVFRYHUDEOH�

LI�LW
V�PDWHULDO�WR�WKH�GHIHQVH��EXW�����

7KHQ�WKH�MXGJH�JRHV�RQ�WR�H[SODLQ�WKDW�D�PHUH�

FRQFOXVRU\�DOOHJDWLRQ�WKDW�WKH�UHTXHVWHG�LQIRUPDWLRQ�LV�

PDWHULDO�WR�WKH�SUHSDUDWLRQ�RI�WKH�GHIHQVH�GRHVQ
W�VDWLVI\�WKH�

GHIHQVH
V�EXUGHQ�WR�VKRZ�WKH�UHDVRQDEOHQHVV�DQG�WKH�

PDWHULDOLW\�RI�WKDW�UHTXHVW��

6LPLODUO\��ZKLFK�LV�DOO�\RX�KDYH�KHUH��LV�D�YDJXH�
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DVVHUWHG�QHHG�IRU�SRWHQWLDOO\�H[FXOSDWRU\�LQIRUPDWLRQ�RU�

HYLGHQFH�WKDW�PLJKW�EH�FRQWDLQHG�LQ�PDWHULDOV�VRXJKW�WKDW�

GRHVQ
W�SDVV�PXVWHU���

5HJDUGLQJ�FODVVLILHG�LQIRUPDWLRQ�VSHFLILFDOO\��WKH�

&RXUW�RI�$SSHDOV�RI�WKH�'LVWULFW�&RXUW����RI�&ROXPELD�KDV�KHOG�

WKDW�FODVVLILHG�LQIRUPDWLRQ�LV�QRW�GLVFRYHUDEOH�DV�D�PHUH�

VKRZLQJ�RI�D�WKHRUHWLFDO�UHOHYDQFH�LQ�WKH�IDFH�RI�WKH�

JRYHUQPHQW
V�FODVVLILHG�LQIRUPDWLRQ�SULYLOHJH�EXW�IXUWKHU�

UHTXLUHV�VHHNLQJ�FODVVLILHG�LQIRUPDWLRQ�LV�HQWLWOHG�WR�

LQIRUPDWLRQ�WKDW�LV�DW�OHDVW�KHOSIXO�WR�WKH�GHIHQVH��

)XUWKHUPRUH��WKH�GHIHQVH�PXVW�EH�DEOH�WR�VXIILFLHQWO\�

HVWDEOLVK�WKDW�WKH�PDWHULDOV�VRXJKW��LQ�IDFW��H[LVW���$QG�

ILQDOO\��D�GHIHQVH�GLVFRYHU\�WKDW�LV�RYHUEURDG�RU�RWKHUZLVH�

REMHFWLRQDEOH�PD\�EH�VLPSO\�GHQLHG���7KH�FRPPLVVLRQ�LV�XQGHU�

QR�REOLJDWLRQ�WR�DPHQG�RU�PRGLI\�D�UHTXHVW�WR�UHQGHU�LW�

XQREMHFWLRQDEOH�

$QG�WKH�ILQDO�SDUDJUDSK��ZKLFK�LV�DOO�LPSRUWDQW�WR�XV���

,Q�WKH�FULPLQDO�FDVH��WKH�SURVHFXWLRQ�LQ�D�PLOLWDU\�FRPPLVVLRQ�

LV�UHVSRQVLEOH�IRU�GHWHUPLQLQJ�ZKDW�LQIRUPDWLRQ�LW�PXVW�

GLVFORVH�LQ�GLVFRYHU\���2XU�GHFLVLRQ�LV�ILQDO���'HIHQVH�

FRXQVHO�KDYH�QR�FRQVWLWXWLRQDO�ULJKW�WR�FRQGXFW�WKHLU�RZQ�

UHVHDUFK�LQ�WKH�VWDWH
V�ILOHV�WR�DUJXH�UHOHYDQFH���,W
V�

LQFXPEHQW�XSRQ�WKH�SURVHFXWLRQ�WR�H[HUFLVH�WKLV�GXW\�
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�����

IDLWKIXOO\�EHFDXVH�FRQVHTXHQFHV�DUH�GLUH�LI�LW�IDLOV�WR�

ILOO����IXOILOO�LW
V�REOLJDWLRQ���:H�XQGHUVWDQG�WKDW���:H
UH�

QRW�GRLQJ�WKLV�WKLQJ�DJDLQ���

6R�WKDW�VDLG��OHW�PH�JR�WR�ZKDW�WKH�GHIHQVH�KDV�

UHTXHVWHG�LQ�������$QG�DW�VRPH�SRLQW�LQ�WLPH�,
OO�GR�������$QG�

ZKLOH�,
YH�KHDUG�0U��)HHOHU�PHQWLRQ������,
YH�JRW�WKDW�RQH�

WRR��VR�����

0-�>&RO�0F&$//@���2ND\���:HOO��OHW
V�VWLFN�WR�����IRU�QRZ�

DQG�WKHQ�ZH
OO�PRYH�LQWR�����DIWHU���

7&�>05��6:$11@���������

0-�>&RO�0F&$//@���3OHDVH���

7&�>05��6:$11@���,Q�VKRUW��WKH\
UH�PRYLQJ�WR�FRPSHO�

LQIRUPDWLRQ�WKH\�EHOLHYH�H[LVWV���+H
V�WDONLQJ�DERXW�D����D�

UHSRUW���$QG�LI�\RX�ORRN�DW�WKH�UHSRUW��WKH�UHSRUW����,�PHDQ��

WKH�UHSRUW�LV�ZKDW�LW�LV���7KH\�KDYH�LW���7KH\�KDYH�LW�LQ�WKH�

6HQDWH�VXEFRPPLWWHH�UHSRUW�DQG�LW
V�LQ�WKHUH��DQG�LW
V�WDONLQJ�

DERXW�VRPHWKLQJ�WKDW�RFFXUUHG�LQ�0D\�RI��������7KLV�LV�ILYH�

PRQWKV�DIWHU�WKH�LQWHUYLHZV�WKDW�6SHFLDO�$JHQW�%XWVFK�GLG�ZLWK�

WKH�DFFXVHG�LQ�WKLV�FDVH���$QG�WKH\
UH�WDONLQJ�DERXW�D�

IRUFLEOH�PHGLFDWLRQ�RI�WKH�DFFXVHG���7KH\�KDYH�WKDW�

LQIRUPDWLRQ���$JDLQ��WKDW
V�0D\�RI��������

0-�>&RO�0F&$//@���%XW��0U��6ZDQQ��OHW�PH�MXVW����,
P�

WU\LQJ�WR�PDNH�VXUH�,
P�XQGHUVWDQGLQJ���6R�\RX
UH�VD\LQJ�WKH\�
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�����

KDYH�LW�EHFDXVH�WKH\�KDYH�DFFHVV�WR�ZKHUH�LW
V�ZULWWHQ�RXW�LQ�

WKH�UHSRUW��ZKHUH�LW
V�PHQWLRQHG�LQ�WKH�UHSRUW"

7&�>05��6:$11@���<HDK��WKDW
V�H[DFWO\���,W
V�D�RQH�OLQHU�

WKDW�VD\V����LW�WDONV�DERXW�EHLQJ�IRUFLEO\�PHGLFDWHG�LQ�0D\�RI�

������PRUH�WKDQ�IRXU�PRQWKV�DIWHU�WKH\�PHW�ZLWK�%XWVFK���%XW�

KHUH
V�ZKDW�WKH\�DOVR�KDYH������

0-�>&RO�0F&$//@���%XW�WKDW
V�D����EXW�EHIRUH�ZH�PRYH�RQ��

DJDLQ��,
P�WU\LQJ�WR�PDNH�VXUH�WKDW�,
P�XQGHUVWDQGLQJ���6R�

WKDW
V�D�UHIHUHQFH�WR�WKLV�GDLO\�VLWH�UHSRUW��FRUUHFW"��%XW�

LW
V�QRW�WKH�DFWXDO�GDLO\�VLWH�UHSRUW�

7&�>05��6:$11@���1R��EXW�WKH�PHGLFDO�UHFRUGV�VD\�WKH�VDPH�

WKLQJ���7KH\�KDYH�PHGLFDO�UHFRUGV��RND\"��,
YH����,�SXOOHG�RXW�

MXVW�RQH�PHGLFDO�UHFRUG�LQ�ORRNLQJ�DW�WKLV���7KDW�PHGLFDO�

UHFRUG�LV�GDWHG����OHW�PH�JHW�LW���,W
V�ZLWK������

0-�>&RO�0F&$//@���6XUH���

7&�>05��6:$11@���7KH\�KDYH�D�PHGLFDO�UHFRUG�WKDW
V�IRXQG�

DW�0($������������������7KLV�LV�D���)HEUXDU\������UHSRUW��D�

SV\FKLDWULVW
V�SURJUHVV�QRWH�ZKHUH�WKH\�DUH�FRQVLGHULQJ�WKH�

IRUFLEOH�PHGLFDWLRQ�RI�WKLV�DFFXVHG���7KDW�JRHV�RQ�IURP�WKDW�

SHULRG�LQ�WLPH�DOO�WKH�ZD\�WR����XQWLO�WKH\�DFWXDOO\�GR�LW��

VRPHWLPH�LQ����LQ�0D\�RU�-XQH��RND\"

6R�WKH\�KDYH�WKDW�LQIRUPDWLRQ�DOUHDG\���,W
V�

WKURXJKRXW�WKRVH�UHSRUWV���7KDW
V�MXVW�WKH����WKDW
V�MXVW�WKH�
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ILUVW�UHSRUW�LQ�WKLV�SHULRG�RI�WLPH���6R�LW
V�QR����LW
V�QR�

VHFUHW�WKDW�WKH�FDPS�ZDV�FRQVLGHULQJ�WKH�IRUFLEOH�PHGLFDWLRQ�

RI�WKH�DFFXVHG�XVLQJ�VRPH�PHGLFDWLRQ���$QG�WKH\�KDG�WR�GR�LW���

+H�ZDV����KH�ZDV�FUHDWLQJ����OHW
V�MXVW�VD\�KH�ZDV�FUHDWLQJ�D�

UXFNXV�LQ�WKH�FDPS�LWVHOI��WHDULQJ�RII�FDPHUDV�RII�WKH�ZDOOV�

DQG�GRLQJ�RWKHU�WKLQJV���

%XW�WKH\�KDYH�DOO�RI�WKH�LQIRUPDWLRQ�WKDW�WKH\�FDQ�XVH�

WR�EH�DEOH�WR�IRUPXODWH�LW���,
YH�KHDUG�D�ORW�DERXW�WKLV���

0V��3UDGKDQ�ZDV�MXVW�WDONLQJ�DERXW�WKH�VWDWHPHQW�RI�UHOHYDQW�

IDFWV���7KDW�GLGQ
W�FRPH�RXW�RI�WKH�EOXH���7KDW�ZDV�D�MXGJH�

VLWWLQJ�DQG�ORRNLQJ�WKURXJK�WKRXVDQGV�RI�SDJHV�ZLWK�RXU�

VWDWHPHQW�RI�UHOHYDQW�IDFWV�WKDW�KH�DSSURYHG�XQGHU�WKH�����

SURFHVV��DQG�WKDW
V�ZKDW�WKH\
YH�JRW���7KH\�KDYH�����DQG�

���GD\�UHSRUWLQJ�ERWK�E\����WR�WKH�6287+&20�FRPPDQGHU�IURP�WKH�

DGPLUDO�KHUH�WKDW����WKDW�LQIRUPDWLRQ��DQG�ZH�H[WHQGHG�WKDW�

DOO�WKH�ZD\�RXW�IRU�DERXW����PRQWKV�DQG�JDYH�LW�WR�WKHP���

7KH\
YH�KHDUG�WKH�WHVWLPRQ\��DQG�ZKLOH�WKH\�PLJKW�QRW�

DJUHH�ZLWK�WKH�WHVWLPRQ\�DERXW�ZKR�ZDV�LQ�FKDUJH�DW�&DPS�9,,��

LW�LV�WKH�WHVWLPRQ\���$QG�\RX
OO�JHW�D�FKDQFH�WR�VHH�KLP�DJDLQ�

DQG�KH�FDQ�H[SODLQ�WR�\RX�ZKDW�ZH
UH�WDONLQJ�DERXW�

0-�>&RO�0F&$//@���:HOO��OHW�PH����OHW�PH�VWRS�\RX�WKHUH�

DQG�GLJ�LQ���$QG�DJDLQ��MXVW�WR�PDNH�VXUH�WKDW�,
P�QRW�

PLVXQGHUVWDQGLQJ�WKLQJV���,W�JHWV�D�OLWWOH�FRQYROXWHG�KHUH���
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6R�ZKHQ�\RX
UH�VD\LQJ�WKDW�WKH�GHIHQVH�DOUHDG\�KDV�

VRPH�RI�WKHVH�PHGLFDO�UHFRUGV������

7&�>05��6:$11@���7KH\�KDYH�DOO�WKH�PHGLFDO�UHFRUGV�

0-�>&RO�0F&$//@���8QGHUVWRRG���%XW��DJDLQ��WKRVH�DUH�WKH�

PHGLFDO�UHFRUGV�WKDW�ZHUH�SURGXFHG�DQG�FRPSLOHG�E\�WKH�'R'��

FRUUHFW"��$QG�LW�VRXQGV�OLNH�WKH����WKH�GHIHQVH
V�DUJXPHQW�LV�

WKDW�WKHUH�PD\�EH�DGGLWLRQDO�UHSRUWV�UHODWLQJ�WR�WKH�VDPH�

WRSLF�SURGXFHG�E\�WKH�&,$�

7&�>05��6:$11@���7KHUH�DUH�QR�DGGLWLRQDO�UHSRUWV���/HW�PH�

DGGUHVV�WKDW�RQH�WKDW�KH������

0-�>&RO�0F&$//@���%XW����VR����DQG�WKLV�LV�ZKHUH�,
P�

WU\LQJ�WR�FXW�WKURXJK�VRPH�RI�WKH����WKH�FKXUQ�EHWZHHQ�WKH�

SDUWLHV���,I�D�GRFXPHQW�GRHVQ
W�H[LVW��WKDW�PDNHV�P\�MRE�YHU\�

HDV\���7KH�GRFXPHQW�GRHVQ
W�H[LVW��WKH�DUJXPHQW�LV�RYHU���

,I�WKH�TXHVWLRQ�WKHQ�LV��ZHOO��WKH�GRFXPHQW�H[LVWV�EXW�

ZH
UH�QRW�JRLQJ�WR�SURGXFH�LW�EHFDXVH�LW�GRHVQ
W�IDOO�XQGHU����

\RX�NQRZ��LW
V�QRW�UHOHYDQW�RU�PDWHULDO��RND\���7KHQ�,����WKHQ�

,
P�JHWWLQJ�LQYROYHG���

6R�,�JXHVV�WKDW
V�P\�ILUVW�TXHVWLRQ�LV���:KHQ�WKH\�

UHIHUHQFH�ZKDW�ZDV����WKLV�UHSRUW�WKDW�ZDV�UHIHUHQFHG�LQ�WKH�

IRRWQRWH������DQG�WKHQ�OHW
V�PRYH�LQWR�WKH�VHFRQG�FDWHJRU\�RI�

WKH�VLWH�GDLO\�UHSRUWV��WKRVH�GR�H[LVW��FRUUHFW"��

7&�>05��6:$11@���<HV��VLU�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

0-�>&RO�0F&$//@���$QG�WKH�GHIHQVH�GRHV�QRW�KDYH�WKHP��

FRUUHFW"��

7&�>05��6:$11@���<HV��VLU�

0-�>&RO�0F&$//@���$QG�LW�VRXQGV�OLNH�\RXU�DUJXPHQW�LV�WKDW�

WKH\�DUH�FXPXODWLYH�WR�'R'�PHGLFDO�UHSRUWV�WKDW�KDYH�DOUHDG\�

EHHQ�SURYLGHG���$P�,�WUDFNLQJ"��

7&�>05��6:$11@���<HDK��WKHUH�ZHUH�QR����WKHUH�ZHUH�QR����

WKHUH�ZHUH�QR�DJHQF\�GRFWRUV�VHHLQJ�DQ\�RI�WKHVH�DFFXVHG�

EH\RQG�6HSWHPEHU�RI�
�����2QH�UHSRUW�WKDW�KH�PHQWLRQHG��,�GR�

UHFDOO�KDYLQJ�ORRNHG�DW�DOO�RI�WKH�&,$�UHSRUWLQJ�DQG�PHGLFDO�

UHSRUWV�DQG�,����,�FDQ
W�FDOO�KLP�RQ�LW�ULJKW�QRZ��EXW�,�ZRXOG�

VXJJHVW�WKDW�KH�PLJKW�ZDQW�WR�ORRN�DW�WKH�GDWH�RI�WKDW�

SDUWLFXODU�UHSRUW�EHFDXVH�VRPH�UHSRUWV�WRZDUGV�WKH�HQG��

PHDQLQJ�LQ����LQ�$XJXVW�EHIRUH�WKH\�DUULYHG�KHUH�DW�

*XDQWDQDPR��ZHUH�SUHSDUHG���$QG�WKHQ�WKRVH�UHSRUWV�ZHUH�LQ�

D����ZHOO��ZH�GLGQ
W�JHW�LW�LQWR�WKH�ILOH�VRRQ�HQRXJK�DQG�VR�

LW�ZDV�LQ�WKH�V\VWHP���:H�GLVFRYHUHG�WKRVH��RND\"��6R�WKDW
V�

ZKDW�KH�LV�WDONLQJ�DERXW���

1R����QR�GRFWRUV�IURP�DQRWKHU�DJHQF\�HYHU�VDZ�DQ\�RI�

WKHVH�LQGLYLGXDOV�DIWHU�WKH�GD\�WKH\�DUULYHG�RQ�*XDQWDQDPR�

%D\��&XED���1RZ����DQG�,
OO�VD\�WKLV�ZLWK�D�JUHDW�GHDO�RI�

FRQILGHQFH���(YHU\�DJHQF\�UHSRUW�UHJDUGLQJ�WKHLU����WKHLU�

PHGLFDO�WUHDWPHQW�KDYH�EHHQ�WXUQHG�RYHU���
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

1RZ��,�NQRZ�IRU�D�IDFW�WKDW�\RX�KDYH�VHHQ�D�IHZ�

UHFHQWO\�DQG�WKDW�ZH�VHQW�WKRVH�WKURXJK�WKH����WKURXJK�D�����

SURFHVV���$QG�,�NQRZ�WKDW�LQ�ORRNLQJ�DW�LW��,�EHOLHYH�WKHUH�

ZHUH�WHQ�GRFXPHQWV�WKDW�UHODWH�WR�WKLV�SDUWLFXODU�DFFXVHG���

7KRVH�ZLOO�EH�SURYLGHG���%XW�QRQH�RI�WKRVH�UHSRUWV�HYHQ�FRPH�

FORVH����FRPH�FORVH�WR�WKLV�WLPHOLQH�WKDW�ZH
UH�WDONLQJ�DERXW���

7KH\�DUH�DOO�YHU\�HDUO\�WKDW�VLPSO\�JRW�FDSWXUHG�XS�DQG�WKHQ�

ZH�KDG�WR�WXUQ�WKHP�RYHU�EHFDXVH�WKH\
UH�PHGLFDO�UHSRUWV���:H�

WXUQHG�WKHP�RYHU���:H�ZHQW�WKURXJK�WKH�SURFHVV��DQG�WKH\
UH�

EHLQJ����WKH\
UH�LQ�WKH�PRWLRQ�QRZ�RI�EHLQJ�SURYLGHG�WR�WKH�

GHIHQVH���6R�,�FDQ�VD\�WKDW�ZLWK�VRPH�FRQILGHQFH���

1RZ��,�IDLO�WR�XQGHUVWDQG�KRZ�D�VLQJOH�VLWH�UHSRUW�

GDWHG�VRPHWLPH�LQ�0D\�RI������KDV�DQ\�UHOHYDQFH�WR�WKLV�

SDUWLFXODU�PRWLRQ�DW�DOO���

0-�>&RO�0F&$//@���6R����DQG�,�PD\�EH�PLVVWDWLQJ�WKH�

GHIHQVH
V�SRVLWLRQ���6R�,�JXHVV�OHW�PH�DVN�WKLV���6R�LV�WKH�

JRYHUQPHQW
V�SRVLWLRQ�WKDW�WKH�LVVXH�RI�&,$�RYHUVLJKW�RU�

FRQWURO�RI�&DPS�9,,�LV�QRW�DQ�LVVXH"��,V�WKDW�LW�GRHVQ
W�JR�

WRZDUGV�WKH�DWWHQXDWLRQ�DUJXPHQW�WKDW�WKH����WKH�JRYHUQPHQW�

KDV�IRU�WKH�DGPLVVLELOLW\�RI�WKH�/+0"��

7&�>05��6:$11@���-XVW�D�VHFRQG��VLU���

0-�>&RO�0F&$//@���6XUH���

7&�>05��6:$11@���6LU��RXU�SRVLWLRQ����RXU�SRVLWLRQ�LV����
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

LV�VLPSO\�H[SODLQHG�LQ�WKH�VWDWHPHQW�RI�UHOHYDQW�IDFWV���7KH\�

KDYH�DOO�WKH�LQIRUPDWLRQ�WKDW�WKH�MXGJH�DSSURYHG�LQ�WKDW�FDVH�

IRU�WXUQRYHU�WR�WKH�GHIHQVH���6R�WKH\�KDYH�HYHU\WKLQJ���

,�PHDQ��WKH�WHVWLPRQ\�RI�WKH�FDPS�FRPPDQGHU��D�PDQ�RQ�

WKH�JURXQG�GXULQJ�WKDW�SHULRG�RI�WLPH��ZH
UH�QRW�JRLQJ�WR�

GLVSXWH�WKDW�WKHUH�ZDV�D�PHPRUDQGXP�RI�XQGHUVWDQGLQJ��EXW�

WKDW
V�DOO�FRQWDLQHG�WKHUH���6R�KH�FDQ�WHOO�\RX�H[DFWO\�ZKDW�

WKH�GD\�WR�GD\�RSHUDWLRQ�RI�ZKDW�ZDV�JRLQJ�RQ�LQ�WKDW�FDPS�

ZKHQ�KLV�WHVWLPRQ\�LV�FRQWLQXHG�LQ�WKLV�FDVH���

0-�>&RO�0F&$//@���:HOO��,����EXW����VR�LW�VWLOO�LV�DQ�

LVVXH�LQ�GLVSXWH��WKRXJK��FRUUHFW"��,�PHDQ��VR�LW
V�QRW�D����

LW�ZRXOG�EH�YHU\�VLPSOH��DQG�DJDLQ��LW�ZRXOG�PDNH�WKLQJV�

HDVLHU�IRU�PH�LI�LW�ZDV�EODFN�DQG�ZKLWH��'R'�ZDV�LQ�FRPSOHWH�

FRQWURO��&,$�ZDV�QRW�LQYROYHG��RU�LI�LW�ZDV�WKH�RSSRVLWH��LI�

&,$�ZDV�LQYROYHG�VXFK�DV�LQ�WKH�5',�SURJUDP��'R'�ZDV�QRW�

LQYROYHG���

%XW�KHUH�ZKHUH�LW
V����LW�VRXQGV�OLNH��WKH�WHVWLPRQ\�

IURP�WKH�FDPS�FRPPDQGHU�DQG�VRPH�RI�WKH�RWKHU�GRFXPHQWDWLRQ��

VKRZV�WKHUH�ZDV�DQ�028��WKHUH�ZDV�VRPH�RYHUODS��WKHUH�ZDV�VRPH�

PL[LQJ��DQG�VR�RQFH�WKDW�EHFRPHV�LQ�GLVSXWH��WKH�DPRXQW�RI�&,$�

LQYROYHPHQW�DQG�LWV�HIIHFW�WKHQ�RQ�WKH�SRWHQWLDO�DWWHQXDWLRQ�

DUJXPHQW��LVQ
W�WKLV�WKHQ�D�PDWWHU�RI�ZHLJKW��WKDW�LW�VKRXOG�

JR�WR�WKH�GHIHQVH�VR�WKDW�WKH\�FDQ�WKHQ�ORRN�DW�WKH�&,$�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

GRFXPHQWV�WR�GHWHUPLQH��KH\��WKLV�KHOSV�RXU�DUJXPHQW�WKDW�&,$�

ZDV�H[HUWLQJ�FRQWURO��ZDV�KDYLQJ�VRPH�W\SH�RI�VXSHUYLVRU\�

DFWLRQ�����

7&�>05��6:$11@���:HOO��EXW������

0-�>&RO�0F&$//@��������YHUVXV����,�PHDQ��LW�VHHPV�OLNH�LI�

WKH�GRFXPHQWV�WKDW�WKH�GRFXPHQW�PD\�SRVVHVV��LW�VRXQGV�OLNH��

DUH�VLPSO\�UHJXUJLWDWLQJ�ZKDW�ZHUH�DOUHDG\�LQ�'R'�PHGLFDO�

UHFRUGV��LW�VHHPV�WKDW�WKH�JRYHUQPHQW�ZRXOG�ZDQW�WR�JLYH�WKRVH�

WR�WKH�GHIHQVH�DQG�IRUHFORVH�WKDW�DUJXPHQW�

7&�>05��6:$11@���7KDW����WKDW�PD\�ZHOO�EH�WUXH���%XW�LQ�

WKLV�FDVH����LQ�WKLV�FDVH��WKDW
V�QRW�ZKDW�WKRVH�GRFXPHQWV�GR���

0-�>&RO�0F&$//@���2ND\���

7&�>05��6:$11@���2ND\���7KH\�GRQ
W����,�PHDQ��\RX�ZRXOG�

WKLQN�WKDW�JLYLQJ�WKHP�WKH�����DQG����GD\�UHSRUWV��ZKLFK�ZH�

GLG��ZKLFK�LV�WKH����WKH����ZKLFK�LV�WKH����KHUH
V�RXU����RXU�

XQGHUVWDQGLQJ�RI�ZKDW
V�JRLQJ�RQ��WKH�LPSRUWDQW�HYHQWV�WKDW�

DUH�RFFXUULQJ��RND\"��:H�GLG�DOO�RI�WKDW�EHFDXVH�WKH�FDPS�

FRPPDQGHU�ZDV�JRLQJ�WR�WDON�DERXW�WKRVH�WKLQJV���

%XW�WKDW
V�QRW�ZKDW�WKHVH�LWHPV�GR���$QG�LI�LW�ZHUH�

UHOHYDQW��HYHQ�PDUJLQDOO\�UHOHYDQW�RU�HYHQ�RXW�WKHUH��,�

ZRXOGQ
W�VWDQG�LQ�IURQW�RI�\RX�DQG�VD\�ZH
UH�JRLQJ�WR�WDNH�WKH�

ULVN�DQG�QRW�WXUQ�WKHP�RYHU�EHFDXVH�WKHUH
V�QRWKLQJ�LQ�WKHP��

RND\"��
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�����

7KH�',06�UHFRUGV���7KH�',06�UHFRUGV����DQG�,�GRQ
W�

NQRZ�LI�\RX
YH�VHHQ�RQH�RI�WKHVH�

0-�>&RO�0F&$//@���,�KDYH�

7&�>05��6:$11@���2ND\���6R�\RX�XQGHUVWDQG�WKDW�D�',06�

UHFRUG�DFWXDOO\�VKRZV�D�JX\�ZDV�KDQGHG�D�ERWWOH�RI�ZDWHU��D�

JX\�ZDV�JLYHQ�WKH�IROORZLQJ�IRRG��FDORULHV�DQG�DOO�WKDW�VRUW�

RI�VWXII��DQG�KH�UHFHLYHG�PDLO�RU�ZKDWHYHU�WKH�FDVH�PD\�EH���

7KH\�DUH�H[WUHPHO\�GHWDLOHG���+H�ZDV�WDNHQ�RXW�RI�KLV�FHOO�DQG�

KH�ZDV�WDNHQ�WR�WKH�PHGLFDO�URRP�IRU�DQ�HYDOXDWLRQ���7KHUH
V�D�

UHSRUW�WKDW
V�SUHSDUHG�RU�JHQHUDWHG�WKHUH�LI�LW�ZDV�QHFHVVDU\���

7KH�LWHPV�WKDW�ZH�KDYH�WXUQHG�RYHU�DUH����DUH�

HYHU\WKLQJ�WKDW�ZHQW�RQ�LQ�WKDW�FDPS�IURP�RQ�RU�DERXW�WKH��WK�

RI�6HSWHPEHU�WR�WKH�GD\�WKH\�KLW�WKH�FDPS�DQG�XS�WR�WKH�

SUHVHQW�WLPH���,�WKLQN�WKH\����ZH�KDYH�WKHP�DOO�WKH�ZD\�

WKURXJK�QRZ���7KH�ODVW�PHGLFDO�UHFRUGV�ZHUH�WXUQHG�RYHU����

$XJXVW�IRU�WKDW�HQWLUH�PRQWK���6R�,
YH�JRW�WKH�6HSWHPEHU�DQG�

2FWREHU�RQHV�WKDW�,
P�ORRNLQJ�DW�ULJKW�QRZ�DQG�WKH\
OO�EH�

WXUQHG�RYHU�SUREDEO\�LQ�WKH�QH[W�FRXSOH�RI�ZHHNV��

%XW�DOO�RI�WKLV�LQIRUPDWLRQ�KDV�EHHQ�WXUQHG�RYHU���

7KHUH
V�MXVW�QRWKLQJ�PRUH�WKDW�ZH�FDQ�JLYH���7KRVH����WKRVH�

SDUWLFXODU�LWHPV�WKDW�\RX
UH�WDONLQJ����WKDW�RQH�LWHP��WKH\�

KDYH�WKDW���,W�PDNHV�D�PHQWLRQ�RI�VRPHWKLQJ�WKDW�RFFXUUHG�LQ�

0D\�RI�
�����+DUGO\�UHOHYDQW�WR�DQ\WKLQJ���%XW�LW
V�RWKHUZLVH�
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�����

FRQWDLQHG�LQ�WKH�',06���

,W
V�RWKHUZLVH�FRQWDLQHG�LQ�D����D����,
YH�JRW�D�

EHWWHU�RQH���,W
V�RWKHUZLVH�FRQWDLQHG�LQ�DQ�H�PDLO���$�ZHHN�

EHIRUH�WKDW�UHSRUW�LV�PDGH��DQG�WKLV�LV�IRXQG�DW�

0($������������������7KLV�LV�D�UHSRUW�RI�WKH����D�PHGLFDO�

FRPPLWWHH�FRQVLVWLQJ�RI�VHYHUDO�LQGLYLGXDOV��VHYHQ�RU�HLJKW�

LQGLYLGXDOV�WR�LQFOXGH�WKH�MXGJH�DGYRFDWH�WKDW�ZDV�KHUH�DW�

WKDW�WLPH���$QG�WKH�ELRHWKLFV�FRPPLWWHH�PHW�RQ����$SULO������

WR�KHDU�D�SUHVHQWDWLRQ�LQ�DFFRUGDQFH�ZLWK�WKH�GHWDLQHH���,W
V�

XQFODVVLILHG���$QG�ZH�WXUQHG�WKDW�RYHU��P\�UHFROOHFWLRQ�LV�

�������

6R�WKH\�KDYH�WKLV�LQIRUPDWLRQ���7KDW�OLWWOH�VQLSSHW�

WKDW�VD\V�WKH\
UH�WKLQNLQJ�DERXW�JLYLQJ�KLP�LQYROXQWDU\�

PHGLFDWLRQ��WKH�GHIHQVH�NQRZV�WKDW���$�ZHHN�EHIRUH��WKH�

GRFWRUV�PHW�WR�GLVFXVV�DOO�RI�WKLV�DQG�XOWLPDWHO\�FDPH�WR�D�

FRQFOXVLRQ�DQG�D�GHFLVLRQ���6R�WKLV�LQIRUPDWLRQ�KDV�EHHQ�

WXUQHG�RYHU���$QG�WKDW
V�QRW�D�UHSRUW���7KDW
V�DQ�H�PDLO�WKDW�

ZH�ZHQW�WR�ORRN�IRU���6R�WKDW�LQIRUPDWLRQ�LV�WKHUH��WRR���

0-�>&RO�0F&$//@���<HDK��,�XQGHUVWDQG�WKDW���$QG�DJDLQ��,
P�

WU\LQJ�WR�PDNH�VXUH�,
P�XQGHUVWDQGLQJ�WKH�JRYHUQPHQW
V�

SRVLWLRQ���%XW�LW�VRXQGV�OLNH�WKH�JRYHUQPHQW
V�SRVLWLRQ�LV�

WKDW�WKH�XQGHUO\LQJ�LQIRUPDWLRQ��ZKHWKHU�LW�ZDV�WKH�PHGLFDWLRQ�

RU�ZKDWHYHU�ZDV�JRLQJ�RQ�ZLWK�WKH�DFFXVHG��WKH�XQGHUO\LQJ�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

LQIRUPDWLRQ��ZKHWKHU�YLD�WKH�',06�RU�VRPH�RWKHU�PHGLFDO�

UHFRUG��KDV�EHHQ�SURYLGHG�

7&�>05��6:$11@���,W
V�ORQJ�DJR�EHHQ�SURYLGHG�

0-�>&RO�0F&$//@���%XW�DJDLQ��WKH����WKH�GHIHQVH�SRVLWLRQ�

DSSHDUV�WR�EH�WKDW�WKH\
UH�ZDQWLQJ����LW
V�QRW�WKH�XQGHUO\LQJ�

LQIRUPDWLRQ��LW
V�WKH�IDFW�WKDW�LW
V�WKHQ�EHLQJ�SXW�LQWR�&,$�

UHSRUWV��EHLQJ�FRPPXQLFDWHG�YLD�&,$�FKDQQHOV��DQ\�RWKHU�

FRPPXQLFDWLRQV�DPRQJ�WKH�&,$�DQG�)%,��DJDLQ��WR�VKRZ�WKDW����

WKDW�ZRUNLQJ�WRJHWKHU�EHWZHHQ�WKH�'R'�DQG�WKH�&,$��DQG�WKHQ�

WKDW�PLJKW�KDYH�EHHQ����WKH\�FRXOG�OHQG�WR�GHIHQVH�DUJXPHQWV�

IRU�KDYLQJ�DQ�HIIHFW�RQ�WKH�/+0���7KDW�PDNHV�VHQVH�WR�PH���

6R�,�JXHVV�JRLQJ�EDFN��P\�TXHVWLRQ�LV���,W�VRXQGV�OLNH�

WKRVH�GR�H[LVW��WKHVH�GDLO\�VLWH�UHSRUWV"��

7&�>05��6:$11@���<HV��VLU���

0-�>&RO�0F&$//@���2ND\���$QG�WKH\�KDYH�QRW�EHHQ�SURGXFHG"��

%HFDXVH�LW�VRXQGV�OLNH�WKH����WKH�JRYHUQPHQW�SRVLWLRQ�LV�WKDW�

WKH\�DUH�FXPXODWLYH�

7&�>05��6:$11@���<HDK���2QH�PRUH���

0-�>&RO�0F&$//@���6XUH���

7&�>05��6:$11@���0U��7ULYHWW�VXJJHVWV�WKDW�,�MXVW�VLPSO\�

DVN�\RX�WR�JR�EDFN�DQG�WDNH�D�ORRN�DW�WKH�VWDWHPHQW�RI�

UHOHYDQW�IDFWV���:H�KDYH����ZH�KDYH�DGPLWWHG�D�QXPEHU�RI�

WKLQJV��EXW�LW������
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�����

0-�>&RO�0F&$//@���,
OO�GR�WKDW���

7&�>05��6:$11@���7KHVH�SDUWLFXODU�LWHPV����WKDW�RQH�

SDUWLFXODU�LWHP�WKH\�KDYH�E\�YLUWXH�RI�WKH�UHSRUW�LWVHOI���7KH�

UHVW�RI�WKHVH�LWHPV�KDYH����WKH\�GRQ
W�FRQWULEXWH�WR�DQ\WKLQJ�

WKDW�\RX�QHHG�WR�GHWHUPLQH�DERXW�WKH�YROXQWDULQHVV�RI�WKHVH�

VWDWHPHQWV���3HRSOH�ZULWH�UHSRUWV�GD\�LQ�DQG�GD\�RXW�DQG�WKH\�

VHQG�UHSRUWV�HYHU\ZKHUH��DQG�WKLV�LV�MXVW�DQ�H[DPSOH�RI�D�

UHSRUW�JRLQJ�RXW���

0-�>&RO�0F&$//@���2ND\���$OO�ULJKW���

$OO�ULJKW���'HIHQVH��ZH
OO�VWDUW�RII����EDFN�RII�ZLWK�

0U��)HHOHU���$OO�ULJKW���6R��0U��)HHOHU�����

'&�>05��)((/(5@���<HV�

0-�>&RO�0F&$//@��������EHIRUH�\RX�JHW�LQWR�ZKDWHYHU�LVVXHV�

\RX�ZDQW�WR�DGGUHVV��OHW�PH�DVN�\RX�D�TXHVWLRQ�WKHQ���6R�ZH�

OHIW�RII�ZLWK�0U��6ZDQQ�VD\LQJ�JR�EDFN�DQG�ORRN�DW�WKH�

VWDWHPHQW�RI�UHOHYDQW�IDFWV���:KDW�LV�LW�\RX
UH�KRSLQJ�WR�

DFFRPSOLVK�E\�JHWWLQJ�WKHVH�GDLO\�VLWH�UHSRUWV�DQG�VRPH�RI�WKH�

RWKHU�XQGHUO\LQJ�GRFXPHQWV�WKDW
V�VWLOO�LQ�GLVSXWH�IURP�

WKRVH����DSDUW�IURP�WKH�VWDWHPHQW�RI�UHOHYDQW�IDFWV"��,�WKLQN�

,�NQRZ��EXW�,�ZDQW�WR�KHDU�IURP�\RX�

'&�>05��)((/(5@���6XUH���-XGJH��WKH�ILUVW�WKLQJ�LW�JRHV�WR�

LV�VSHFLILFLW\���$QG�WKDW
V�ZKDW�,�WULHG�WR�EH�FOHDU�RQ�LQ�P\�

RSHQLQJ�DUJXPHQW��WKDW�WKH�VWDWHPHQW�RI�UHOHYDQW�IDFWV�GRHVQ
W�
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�����

JR�LQWR����,�FDQ
W�SURPLVH�LW�QHYHU�PHQWLRQV�0U��%LQDOVKLEK��

EXW�LW
V�QRW�DERXW�0U��%LQDOVKLEK���6R�DQ\�LQIRUPDWLRQ�WKH�&,$�

ZDV�SXWWLQJ�LQ�UHSRUWV�DERXW�0U��%LQDOVKLEK�ZRXOG�EH�WKH�NLQG�

RI�LQIRUPDWLRQ�WKDW�ZH
UH�ORRNLQJ�IRU��RU�DERXW�WKH�/+0V�

VSHFLILFDOO\��

6R�WKH�UHDVRQ�,�FORVHG�ZLWK�P\�DUJXPHQW�DERXW�WKH�

LVVXH�RI�ZKR�ZDV�UXQQLQJ�WKH�FDPS�LV�WKDW�WKDW�LV�DQRWKHU�

UHDVRQ�ZK\�WKLV�LQIRUPDWLRQ�LV�UHOHYDQW��DQG�LW
V�D�YHU\�

LPSRUWDQW�RQH���%XW�WKH�SRLQW�ZH�VWDUWHG�ZLWK�ZDV�ZH�NQRZ�

WKHUH
V�D�UHFRUG�UHODWHG����GLUHFWO\�UHODWHG�WR�

0U��%LQDOVKLEK��D�&,$�UHFRUG�UHODWHG�WR�KLV�IRUFLEOH�

DQWLSV\FKRWLF�PHGLFDWLRQ��DQG�ZH�GRQ
W�KDYH�LW���$QG�WR�VD\�

LW
V�FXPXODWLYH�EHFDXVH�ZH�KDYH�QRQ�&,$�UHFRUGV�DERXW�LW��DW�

WKH�SRLQW�RI�GLVFRYHU\��WKDW�FDQ
W�EH�ZKHUH�ZH
UH�DW��ZKHQ�WKH�

&,$�KDG�KHOG�KLP�LQ�WKH�EODFN�VLWHV�IRU�IRXU�\HDUV���

6R�ZH
UH�ORRNLQJ�IRU�LQIRUPDWLRQ�DERXW�KLP��DERXW�WKH�

/+0��DERXW�FRQGLWLRQV�RI�FRQILQHPHQW���,�WKLQN�D�ORW�RI�WKLV�

LQIRUPDWLRQ�LV�DOVR�UHOHYDQW�WR�ZKR�ZDV�UXQQLQJ�WKH�FDPS��

ZKLFK�LV�DQ�LPSRUWDQW�LVVXH�WKDW
V����WKDW
V�LQ�GLVSXWH�ULJKW�

QRZ���6R�,�KRSH�WKDW�DQVZHUV�\RXU�TXHVWLRQ�RI�ZKDW�ZH�DUH�

ORRNLQJ�IRU��

)UDQNO\��,
P�ORRNLQJ�IRU�DQ\�LQIRUPDWLRQ�WKDW�,�FDQ�

JHW�DERXW�P\�FOLHQW�IURP�WKH�WLPH�SHULRG�WKDW�WKH�JRYHUQPHQW�

Case 1:21-cv-00627-CRC   Document 17-3   Filed 04/28/22   Page 41 of 49

JA218

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 223 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

LV�LQ�SRVVHVVLRQ�RI���$QG�LW
V�QRW����\RX�NQRZ��0U��6ZDQQ�

PHQWLRQHG�VHYHUDO�WLPHV�WKH�GDWH�RI�WKH�UHSRUW���7KLV�

GLVFRYHU\�UHTXHVW�DQG�PRWLRQ�LV�QRW�MXVW�DERXW�WKLV�UHSRUW���

7KH�UHDVRQ�,�IRFXVHG�RQ�WKH�UHSRUW�VR�PXFK�LV�EHFDXVH�WKDW
V�

KRZ�ZH�OHDUQHG�WKDW�WKHUH
V�VRPHWKLQJ�RXW�WKHUH�DQG�WKDW�LW�

LV����WKDW�WKHUH�LV�LQIRUPDWLRQ�LQ�WKHUH�GLUHFWO\�UHOHYDQW�WR�

0U��%LQDOVKLEK���

%XW�LW
V�QRW����\RX�NQRZ��WKH�IDFW�WKDW�WKLV�UHSRUW�

ZDV�D�IHZ�PRQWKV�ODWHU�GRHVQ
W�PHDQ�WKDW�WKHUH
V�QRW�HDUOLHU�

LQIRUPDWLRQ���$QG�WKH�UHSRUW�LWVHOI��\RX�NQRZ��ZH
UH�WDONLQJ�

LQ�WKH�FRQWH[W�RI�VXSSUHVVLRQ�KHUH�EHFDXVH�WKDW
V�ZKDW
V�

FXUUHQWO\�EHIRUH�WKH�FRPPLVVLRQ���%XW�WKH�LGHD�WKDW�&,$�

UHFRUGV��IURP�WKH�RUJDQL]DWLRQ�WKDW�KHOG�0U��%LQDOVKLEK�LQ�WKH�

EODFN�VLWHV�DQG�SXW�KLP�WKURXJK�ZKDW�KH�ZHQW�WKURXJK�WKHUH��

WKDW�&,$�UHFRUGV�UHODWHG�WR�KLV�ODWHU�IRUFHG�PHGLFDWLRQ�LQ�

8QLWHG�6WDWHV�*RYHUQPHQW�FXVWRG\�FRXOG�QRW�EH�PLWLJDWLRQ��IRU�

H[DPSOH��WDNHV�D�YHU\�VWUDLQHG�YLHZ�RI�ZKDW
V�UHOHYDQW�LQ�WKLV�

FDVH���

7KHUH
V�D�UHDVRQ�WKH\
YH�JLYHQ�XV�RXU�FOLHQW
V�PHGLFDO�

UHFRUGV��EHFDXVH�WKH\�XQGHUVWDQG�WKDW�WKRVH�DUH�UHOHYDQW���$QG�

WKLV�LV����LW
V�QRW�DERXW�WKH�LQIRUPDWLRQ���,W
V�DERXW�WKH�&,$�

UHFRUG���,W
V�QRW�WKH�VDPH�WKLQJ���

2QH�RWKHU�MXVW�YHU\�EULHI�SRLQW��<RXU�+RQRU��LV�WKDW�
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1RYHPEHU�SV\FKRORJLFDO�DVVHVVPHQW���:HOO��EHIRUH�,�GR�WKDW��,�

MXVW�ZDQWHG�WR�SUHVHQW�RQH�K\SRWKHWLFDO�WKDW�KRSHIXOO\�ZRXOG�

VKRZ�ZKHUH�,
P�JRLQJ�ZLWK�WKLV�

0-�>&RO�0F&$//@���2ND\���

'&�>05��)((/(5@���7KH�&,$�ZULWHV�VRPHWKLQJ�LQ�D�FDEOH�

DERXW�0U��%LQDOVKLEK
V�IRUFLEOH�PHGLFDWLRQ�DQG�LW
V�QRW�KH�ZDV�

IRUFLEO\�PHGLFDWHG�WRGD\���<RX�FRXOG�LPDJLQH�D�FDVH�ZKHUH�WKH\�

VDLG��:RZ��WKDW�JX\�ZKR�ZH�GLG�DOO�WKDW�VWXII�WR�LQ�WKH�EODFN�

VLWHV�DQG�EHLQJ�IRUFLEO\�PHGLFDWHG���:H�UHDOO\�PHVVHG�KLP�XS��

GLGQ
W�ZH"��

$QG�EHIRUH�\RX�WKLQN�,
YH�JRQH�ZD\�RII�WKH�UDLOV�ZLWK�

D�K\SRWKHWLFDO�KHUH��LI�\RX�ORRN�DW�WKH�66&,�5HSRUW��WKH�&,$�

ZDV�VD\LQJ�YHU\�VLPLODU�WKLQJV�WR�WKDW�DW�WKH�HQG�RI�WKH�EODFN�

VLWH�SHULRG���6R����VR�LW
V�QRW�VRPH��\RX�NQRZ��RXWODQGLVK�

K\SRWKHWLFDO���7KH�UHDVRQ�,�VD\�WKDW�LV�WR����WR�SUHVV�WKH�

SRLQW��LW
V�QRW�MXVW�WKH�LQIRUPDWLRQ���,W
V�WKH�FRQWH[W�DQG�

LW
V�ZKR�ZDV�ZULWLQJ�WKH�LQIRUPDWLRQ���$QG�ZKR�ZDV�ZULWLQJ�WKH�

LQIRUPDWLRQ�ZDV�WKH�&,$���6R�LW
V�QRW�MXVW�DERXW�FRQWLQXHG�

LQYROYHPHQW���

<RXU�+RQRU��WKDW
V�UHDOO\�DOO�,�KDG�DW�WKLV�SRLQW�RQ�

UHSO\��VR�,������

0-�>&RO�0F&$//@���$OO�ULJKW���7KDQN�\RX��0U��)HHOHU���

$Q\�RWKHU�GHIHQVH�ZLVK�WR�EH�KHDUG"��
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�����

0U��1HYLQ"��

&'&�>05��1(9,1@���<HV��SOHDVH��<RXU�+RQRU���$QG����DQG�

WKDQN�\RX���'DYLG�1HYLQ�IRU�0U��0RKDPPDG���

$QG�,�SDVVHG�WKH�ILUVW�WLPH�DURXQG�EHFDXVH�,�WKRXJKW�

0U�������

0-�>&RO�0F&$//@���<RX
UH�ILQH���

&'&�>05��1(9,1@���<HDK���,�WKRXJKW�0U��)HHOHU�KDG�VSRNHQ�

WR�WKLV���,�WKLQN�KH�GLG���

,�MXVW�ZDQWHG�WR�VD\�WKDW�IURP�0U��0RKDPPDG
V�

VWDQGSRLQW��DQG�WKLV�LV�UHDOO\�WKH�SRLQW�\RX�PDGH�D�PRPHQW�

DJR��VR�,
OO�VLPSO\�UHSHDW�WKLV���,W
V�QRW�D�PDWWHU�RI�WKH����

LW
V�QRW�D�PDWWHU�RQO\�RI�WKH�FRQWHQW�RI�DQ\�VLWH�GDLO\�

UHSRUW��ZKHWKHU�LW�UHODWHV�WR�0U��0RKDPPDG�RU����RU�

0U��%LQDOVKLEK�RU�VRPHRQH�HOVH���,W
V�DOVR�ZKR
V�ZULWLQJ�LW�

EHFDXVH����DQG�WKLV�LV�D�SUREOHP�WKDW����WKDW�FRPHV�XS�IURP�

WLPH�WR�WLPH�LQ����IURP�ZKHUH�ZH�VLW�WU\LQJ�WR�GLVFHUQ�ZKDW�

WKH�JRYHUQPHQW�LV�GRLQJ���

,W�IUHTXHQWO\�VHHPV�WKDW�ZKHUH�WKH\�JR�LV��ZKHQ�

WKH\
UH�QRW�GLVFORVLQJ�PDWHULDO��LV�WR�FXPXODWLYHQHVV���,Q�

RWKHU�ZRUGV����DQG�,�FDWFK�WKLV�IURP�0U��6ZDQQ
V�FRPPHQWV�WR�

\RX���7KH\�NQRZ�SHUIHFWO\�ZHOO�WKDW�WKHUH
V�WKLV�LVVXH�RI�

IRUFHG�PHGLFDWLRQ���7KHUH�DUH�QR�VXUSULVHV�KHUH���7KH\�NQRZ�

DERXW�WKH�IRUFHG�PHGLFDWLRQ���6R�ZKDW
V�WKH����ZKDW
V�WKH����
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\RX�NQRZ��WKH\�DUHQ
W�VXUSULVHG�E\�DQ\�RI�WKLV���

%XW����EXW�MXVW�DV�\RX�VDLG��WKH�SRLQW�RI�WKLV�LV�

QRW����LV�QRW�RQO\�WKH�IRUFHG�PHGLFDWLRQ�LQ�WKH�FDVH�RI�

0U��%LQDOVKLEK���7KH�SRLQW�LV�DOVR�WKDW�WKH�&,$�LV�ZULWLQJ�D�

UHSRUW�DERXW�LW���,W�FRXOG�EH�WKDW�WKH�&,$�LV�ZULWLQJ�D�UHSRUW�

DERXW�DQ\WKLQJ���)RUFHG�PHGLFDWLRQ�KDSSHQV�WR�EH�D�

SDUWLFXODUO\�VHQVLWLYH�LVVXH��EXW�LW�FRXOG�EH�DERXW�D�

KDQJQDLO���

7KH�LGHD�RI�WKH�JRYHUQPHQW
V�YLHZ�RI�WKLV�LV�WKDW�WKH�

&,$�RQ�GD\�ZKDWHYHU�LW�LV��VD\V�ZH
UH�WKURXJK���:H
UH�WKURXJK�

ZLWK�WKHVH�GHWDLQHHV���7KH\
UH����WKH\
UH�LQ�WKH�FXVWRG\�RI�

WKH�'R'�QRZ���:H
UH�ZLSLQJ�RXU�KDQGV�RI�WKLV���:H�KDYH�QR�

LQSXW��QR�QRWKLQJ���:H
UH�RXW�RI�KHUH���$QG�VRPHWKLQJ�VLPLODU�

WR�WKDW�ZDV�VDLG�WR�0U��0RKDPPDG�SULRU�WR�KLV�LQWHUURJDWLRQ�

KHUH�DW�*XDQWDQDPR�%D\��

:HOO��QRZ�ZKHQ�LW�WXUQV�RXW�WKDW�GDLO\�UHSRUWV�DUH�

EHLQJ�ILOHG�E\�WKH�&,$��VXGGHQO\�\RX�JHW�D�YHU\�GLIIHUHQW�

SLFWXUH���:KHWKHU�LW
V�D�GDLO\�UHSRUW�DERXW�IRUFHG�PHGLFDWLRQ�

RU�ZKHWKHU�LW
V�D�GDLO\�UHSRUW�DERXW�D�KDQJQDLO��WKH�&,$�LV�

ULJKW�LQ�WKHUH�RQ�D�GDLO\�EDVLV��SDUWLFLSDWLQJ��LQYROYHG��DQG�

SDUWLFXODUO\�ZKHUH�\RX�KDYH�WKLV�LVVXH�RI�DWWHQXDWLRQ��ZKLFK�

LV�UHDOO\�ZKHUH�WKH�JRYHUQPHQW�JRHV�ZLWK����LQ�UHVSRQVH�WR�RXU�

VXSSUHVVLRQ�DUJXPHQWV���7KH\�JR�ULJKW�WR�DWWHQXDWLRQ���7KH�

Case 1:21-cv-00627-CRC   Document 17-3   Filed 04/28/22   Page 45 of 49

JA222

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 227 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

VWXII�LV����WKH�VWXII�LV�VTXDUH�RQ�SRLQW���

$QG�VR�,����,�KHVLWDWHG�WR�JHW�XS�EHFDXVH�<RXU�+RQRU�

KDG�DUWLFXODWHG�WKDW��EXW�,�MXVW�ZDQWHG�WKHUH�WR�EH�QR�

TXHVWLRQ�ZKHUH�0U��0RKDPPDG�VWDQGV�RQ�WKLV���6R�WKDQN�\RX�IRU�

KHDULQJ�PH���

0-�>&RO�0F&$//@���7KDQN�\RX��0U��1HYLQ���

0V��%RUPDQQ���

/'&�>06��%250$11@���,�ZRQ
W�DUJXH�ZKDW�0U��1HYLQ�MXVW�GLG�

EHFDXVH�,�WKLQN�,�KLW�LW�WKH�ODVW�WLPH�DURXQG�LQ�D�YHU\�VKRUW�

DQG�EULHI�ZD\���%XW�,�ZLOO����WKH�JRYHUQPHQW��WKURXJK�

0U��7ULYHWW��WKURXJK�0U��6ZDQQ��DVNHG�\RX�WR�UHYLVLW�WKH�

VWDWHPHQW�RI�UHOHYDQW�IDFWV��ZKLFK�LV�DFWXDOO\�QRW�ZKDW�LW
V�

FDOOHG��EXW�,�ZLOO�UHIHU�WR�LW�LQ�WKDW�ZD\�LQ�DQ�XQFODVVLILHG�

VHWWLQJ���

:KDW�,
G�OLNH�\RX�WR�GR�LV�WR�ORRN�WR�VHH�ZKHWKHU�RU�

QRW�WKH�MXGJH�WKDW�LVVXHG�WKDW�VWDWHPHQW�RI�UHOHYDQW�IDFWV�

DFWXDOO\�VDZ�WKH�GDLO\�VLWH�UHSRUWV�LVVXHG�E\�WKH�&,$���

%HFDXVH�LI�KH�GLGQ
W�DQG�WKH�JRYHUQPHQW�ZLWKKHOG�WKDW�

LQIRUPDWLRQ��WKDW�VXEVWLWXWLRQ�LV�QRW�DGHTXDWH���

7KDQN�\RX���

0-�>&RO�0F&$//@���7KDQN�\RX��0V��%RUPDQQ���$Q\RQH�HOVH"��

0V��3UDGKDQ"��

$'&�>06��35$'+$1@���<HV��VLU��EULHIO\��LI�,�PD\���
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0-�>&RO�0F&$//@���3OHDVH���

$'&�>06��35$'+$1@���:H�KHDUG�D�ORW�IURP�0U��6ZDQQ�IRFXVLQJ�

RQ�PHGLFDO�UHFRUGV���$QG�,�MXVW�ZDQW�WR�SRLQW�<RXU�+RQRU�WR�

WKH�WKLQJV�ZH�GLGQ
W�KHDU�YHU\�PXFK�DERXW��ZKLFK�LV�GRFXPHQWV�

WKDW�H[LVW��&,$�GRFXPHQWV�DERXW�WKHLU�LQYROYHPHQW�LQ�WKH�/+0�

SUHS��&,$�GRFXPHQWV�DERXW�SRWHQWLDO�LQYROYHPHQW�LQ�WKH�

FRQGLWLRQV�RI�FRQILQHPHQW�DW�&DPS�9,,��DQG�WKHUH�LV�

DFWXDOO\����DQG�,����\RX�NQRZ��WKRVH����WKH�FRQGLWLRQV�RI�

FRQILQHPHQW�LVVXH��DJDLQ��SHUWDLQ�QRW�MXVW�WR�VXSSUHVVLRQ��EXW�

WKH\
UH�D�*HQHYD�&RQYHQWLRQ�LVVXH���7KH\
UH�DQ�RXWUDJHRXV�

JRYHUQPHQW�FRQGXFW�LVVXH��ULJKW"��/LNH��WKDW�KDV�IDU�UHDFKLQJ�

FRQVHTXHQFHV��WKRVH�GRFXPHQWV��

7KHUH
V�DQRWKHU�FDWHJRU\��DFWXDOO\��RI����RI�

LQIRUPDWLRQ�WKDW�LV�FODVVLILHG�WKDW�,�FDQ�WDON�DERXW�LQ�FORVHG�

VHVVLRQ�LI�JLYHQ�WKH�RSSRUWXQLW\��VLU���%XW�RQ�WKDW��,�KHDUG�

0U��6ZDQQ�LQYLWH�\RX�WR�UHDG�WKH�VWDWHPHQW�RI����,�WKLQN�ZH
UH�

FDOOLQJ�LW�WKH�VWDWHPHQW�RI�UHOHYDQW�IDFWV���,�DEVROXWHO\�MRLQ�

0U��6ZDQQ�LQYLWLQJ�\RX�WR�UHDG�WKDW�VWDWHPHQW��VLU��EHFDXVH�,�

XQGHUVWDQG�WKDW�WKH�SURVHFXWLRQ�SURGXFHG�WKLV�VWDWHPHQW�

XQLODWHUDOO\��,�EHOLHYH��LQ�SDUW�WR�DYRLG�SURGXFLQJ�WKH�&,$�

GRFXPHQWV���

2EYLRXVO\��WKDW
V�QRW�KRZ�GLVFRYHU\�ZRUNV�DQ\ZKHUH��
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

UNITED STATES OF AMERICA 

v. 

KHALID SHAIKH MOHAMMAD, 
WALID MUHAMMAD SALIH 

MUBARAK BIN ‘ATTASH, 
RAMZI BIN AL SHIBH, 
ALI ABDUL AZIZ ALI, 

MUSTAFA AHMED ADAM 
AL HAWSAWI 

AE 711G 

RULING AND ORDER 

Mr. Bin al Shibh’s Motion to Compel 
Production of CIA Records  

Related to Camp 7 

11 January 2022 

1. Procedural History.

a. On 31 January 2020, Mr. bin al Shibh moved the Commission to compel production of

“any [Central Intelligence Agency (CIA)] records related to Camp 7 that reference Mr. Bin al 

Shibh’s detention, treatment, and conditions, or the Letterhead Memorandum (LHM) interrogations 

from 2007.”1 On 4 February 2020, the Prosecution responded,2 requesting the Commission deny Mr. 

bin al Shibh’s motion. On 11 February 2020, Mr. bin al Shibh replied to the Prosecution’s response.3 

b. The parties presented unclassified oral argument on 2 November 20214 and classified oral

argument on 12 November 2021.5 

2. Law.

a. Burden of Proof. As the moving party, the Defense bears the burden of proving any facts

prerequisite to the relief sought by a preponderance of the evidence.6 

1 AE 711 (RBS), Mr. Bin al Shibh’s Motion to Compel Production of CIA Records Related to Camp 7, filed 31 
January 2020, at 1. 
2 AE 711A (GOV), Government Response To Mr. Binalshibh’s Motion to Compel Production of CIA Records 
Related to Camp 7, filed 4 February 2020. 
3 AE 711B (RBS), Defense Reply to AE 711A (GOV) Government Response to Mr. Binalshibh’s Motion to Compel 
Production Related to His 2004 Relocation From Guantanamo Bay, filed 11 February 2020. 
4 See Unofficial/Unauthenticated Transcript, United States v. Khalid Shaikh Mohammad et al., 2 November 2021, at 
pp. 34138 – 34169. 
5 See Transcript, 12 November 2021, at pp. 34003 - 34057 (TOP SECRET//ORCON/NOFORN). 
6 Rule for Military Commissions (R.M.C.) 905(c)(1)-(2). 
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b. Discovery.  

i. Information is discoverable if it is material to the preparation of the defense or 

exculpatory.7 The Defense is also entitled to information if there is a strong indication it will play an 

important role in uncovering admissible evidence; assist in impeachment; corroborate testimony; or 

aid in witness preparation.8 Finally, information is discoverable if it is material to sentencing.9  

ii. As in any criminal case, the Prosecution in a military commission is responsible to 

determine what information it must disclose in discovery.10 “[T]he prosecutor’s decision on 

disclosure is final. Defense counsel has no constitutional right to conduct his own search of the 

State’s files to argue relevance.”11 It is incumbent upon the Prosecution to execute this duty 

faithfully, because the consequences are dire if it fails to fulfill its obligation.12  

3. Analysis and Findings. 

 a. In the subject motion, Mr. bin al Shibh seeks CIA records pertaining to Camp 7 and to his 

LHM interrogation to support his pending motion13 to suppress his statements to the FBI. He argues 

that he believes such records exist, based on redactions in the Senate Select Committee on 

Intelligence Report on the Detention and Interrogation Program. 

 b. In its response to Mr. bin al Shibh’s motion, the Prosecution countered that the Department 

of Defense (DOD), not the CIA, was in charge of Camp 7 at the time of Mr. bin al Shibh’s transfer 

there, and the Prosecution “has provided a myriad of discovery on this subject to date.”14  

                                                 
7 R.M.C. 701(c)(1-3) and (e); Brady v. Maryland, 373 U.S. 83, 87-88 (1963). 
8 United States v. Lloyd, 992 F.2d 348, 351 (D.C. Cir. 1993).  
9 R.M.C. 701(e)(3). 
10 R.M.C. 701(b)-(c); United States v. Briggs, 48 M.J. 143 (C.A.A.F. 1998); Pennsylvania v. Ritchie, 480 U.S. 39, 
59 (1987). 
11 Ritchie, 480 U.S. at 59. 
12 See United States v. Stellato, 74 M.J. 473 (C.A.A.F. 2015) (finding no abuse of discretion in military judge’s 
dismissal with prejudice of charges due to a Prosecution discovery violation); United States v. Bowser, 73 M.J. 889 
(A.F. Ct. Crim. App. 2014), summarily aff’d 74 M.J. 326 (C.A.A.F. 2015) (same). 
13 AE 629 (RBS), Defense Notice of Classified Filing Pursuant to M.C.R.E. 505(g)(1)(A), filed 10 June 2019. While 
the unclassified placeholder for this motion refers to a 505(g) notice, the underlying classified filing is Mr. bin al 
Shibh’s Motion to Suppress 2007 FBI Statements as Involuntary. 
14 AE 711A (GOV) at 5. 
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 c. In his reply, Mr. bin al Shibh argues that it is still a matter of dispute whether DOD or the 

CIA controlled Camp 7, and that discovery related to the DOD does not make discovery related to 

the CIA cumulative or irrelevant.15 

 d. The Commission finds that the requested records pertaining to the conditions of Mr. bin al 

Shibh’s confinement and his LHM interrogation are non-cumulative, relevant, and helpful to the 

preparation of the Defense. 

4. Ruling. The Defense motion is GRANTED.  

5. Order. Not later than 4 February 2022, the Prosecution shall: 

     a. Disclose to the Defense any CIA records related to Camp 7 that reference Mr. Bin al Shibh’s 

detention, treatment, and conditions, or his 2007 LHM interrogations. 

     b. Notify the Commission that it has complied with this ruling. In the notice, the Prosecution will 

advise the Commission whether (or not) such records exist that have not previously been provided to 

the Defense. 

So ORDERED this 11th day of January, 2022. 

 
//s// 

                                                                             MATTHEW N. MCCALL, Colonel, USAF 
                                                                             Military Judge 
                                                                             Military Commissions Trial Judiciary 

                                                 
15 See AE 711B (RBS) at 2. 
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JASON LEOPOLD, 

Plaintiff, 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
) 
) 
) 

V. ) Civ. Act. No. 1: 13-cv-1324 (JEB) 
) 

UNITED STATES DEPARTMENT OF JUSTICE, ) 
) 

Defendant. ) 

DECLARATION OF STEVEN AFTER GOOD 

1. My name is Steven Aftergood. I am a senior research analyst at the Federation 

of American Scientists, a non-profit research and advocacy organization. I direct the 

Federation's Project on Government Secrecy, which seeks to illuminate and reduce the 

scope of national security secrecy. I am responsible for preparation of the Federation 

newsletter Secrecy News, which monitors and reports on developments in government 

secrecy policy. I have authored numerous publications on national security classification 

policy, including "Reducing Government Secrecy: Finding What Works," Yale Law & 

Policy Review, v. 27, no. 2 (2009) and "An Inquiry Into the Dynamics of Government 

Secrecy," Harvard Civil Rights-Civil Liberties Law Review, vol. 48, no. 2 (Summer 2013). 
I 

2. The purpose ofthis declaration is to identify several features of the national 

security classification system that are pertinent to this proceeding. 
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3. The national security classification system is established by order, not 

by statute. Its scope and its provisions are therefore subject to unilateral interpretation and 

reinterpretation by the executive branch. The executive order that currently governs 

classification policy is Executive Order 13526 of December 29, 2009. 

4. Classified national security information can only be generated upon the 

authority of the President, as delegated to agency heads and their subordinates. Congress is 

not authorized within this framework to create newly classified information. 

5. Likewise, congressional documents that contain classified information (e.g., 

hearing records, staff reports, budget documents) cannot be declassified by Congress. 

Rather, they must undergo declassification by the responsible executive branch authority. 

6. The Senate Intelligence Committee does assert a hypothetical right to publicly 

disclose classified information on its own volition, pursuant to procedures in Section 8 of 

Senate Resolution 400 ofthe 94th Congress (1976). But the validity ofthose procedures is 

not acknowledged by the executive branch. And in any case, the Committee has never once 

acted to disclose information or records under this Section. Accordingly, the classification 

and declassification of information remains a subject of exclusive executive branch 

control. 

7. "Special access programs" are classified programs that are deemed to be 

particularly sensitive or vulnerable to disclosure, and are therefore subjected to security 

controls above and beyond those of "ordinary" (or so-called "collateral") classified 

information. Special access programs may pertain to intelligence programs, 
I 

2 
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activities, or military operations. The creation of special access programs is authorized by 

the President in Executive Order 13526, section 4.3. 

8. "Sensitive compartmented information" or SCI refers to classified information 

that is derived from intelligence sources and methods. SCI is in effect a subset of the 

broader category of special access programs. 

9. Eligibility for access to SCI is determined by standards and procedures 

established by the Director ofNational Intelligence in Intelligence Community Directive 

704 of October 1, 2008. 

10. Access to SCI does not apply categorically to all SCI. Instead, it is determined 

on a program by program (or compartment by compartment) basis. 

11. Congressional access to SCI is normally limited to members and staff of the 

relevant authorization and appropriations committees. The executive branch is required by 

law (the National Security Act of 194 7, as amended) to notify certain members of 

Congress regarding covert action, significant intelligence activities, significant intelligence 

failures, and violations of law. As a matter of course, classified intelligence information is 

also presented to Congress as part of the budget request and justification process. 

12. However, the extent of such disclosures to Congress is considered to be a 

matter of executive discretion, and it varies over time and circumstance. 

13. As with other classified information, Congress is not authorized to generate 

Sensitive Compartmented Information on its own. Nor may Congress remove SCI controls 

that have been imposed by the executive branch. 

3 
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I 

I affmn under penalty of perjury that the foregoing is true and accurate to the 1st of my 

knowledge and belief. 

February 18, 2014 

4 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

_________________________________________ 
       ) 
JASON LEOPOLD,     ) 
       ) 
    Plaintiff,  ) 
       )     Case No.  1:13-cv-01324-JEB 
       ) 
 v.      ) 
       ) 
UNITED STATES     ) 
DEPARTMENT OF JUSTICE   ) 
       ) 
    Defendant.  ) 
__________________________________________) 

 

DECLARATION OF VANESSA R. BRINKMANN 

I, Vanessa R. Brinkmann, declare the following to be true and correct:  

 1) I am the Senior Counsel of the Office of Information Policy (OIP), United 

States Department of Justice (Department).  In this capacity, I am responsible for 

supervising the handling of the Freedom of Information Act (FOIA) requests processed 

by the Initial Request (IR) Staff of OIP.  The IR Staff of OIP is responsible for processing 

FOIA requests seeking records from within OIP and from six senior leadership offices at 

the Department, specifically the Offices of the Attorney General, Deputy Attorney 

General, Associate Attorney General, Legal Policy, Legislative Affairs, and Public 

Affairs.  The IR Staff determines whether records responsive to access requests exist and, 

if so, whether they can be released in accordance with the FOIA.  In processing such 

requests, the IR Staff consults with personnel in the senior leadership offices and, when 
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appropriate, with other components within the Department, as well as with other 

Executive Branch agencies. 

 2) I make the statements herein on the basis of personal knowledge, as well 

as on information acquired by me in the course of performing my official duties. 

PLAINTIFF’S FOIA REQUEST 

 3) By letter dated August 16, 2013, plaintiff sent a FOIA request to the 

Department’s Office of Public Affairs, which subsequently forwarded the request to OIP, 

where it was received on September 23, 2013.  This request sought the Department’s 

copy of the 300-page executive summary of a 6,000-page report produced by the Senate 

Select Committee on Intelligence (SSCI) as a result of its study of the Central 

Intelligence Agency’s former detention and interrogation program [hereafter “SSCI 

Report” or “Report”].  This request also sought expedited processing pursuant to 28 

C.F.R. § 16.5(d)(1)(iv), which pertains to matters of “widespread and exceptional media 

interest in which there exist possible questions about the government’s integrity which 

affect public confidence.”  (A copy of plaintiff’s August 16, 2013 letter is attached hereto 

as Exhibit A.) 

OIP’S DETERMINATION THAT THE RECORD SOUGHT BY PLAINTIFF  

IS NOT AN AGENCY RECORD SUBJECT TO THE FOIA 

 4) The disclosure provisions of the FOIA apply only to “agency records.”  At 

the time OIP received plaintiff’s FOIA request, I had, in connection with the handling of 

a previous FOIA request for the SSCI Report, made a determination that any copy of the 

SSCI Report in the Department’s possession is not an “agency record” that is subject to 
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the FOIA.  Rather, based on information I obtained during the course of my official 

duties, as detailed below, I concluded that the SSCI Report is a Congressional record that 

remains under the control of Congress.  As such, the SSCI Report is not subject to the 

disclosure provisions of the FOIA. 

 5) Specifically, in February 2013, seven months prior to the receipt of 

plaintiff’s request, OIP received a FOIA request seeking a copy of the entire SSCI 

Report, including the executive summary sought by plaintiff.  Upon receipt of that 

request, OIP made inquiries within the Department, including the Office of Legislative 

Affairs (OLA), and to other relevant federal agencies, regarding the circumstances under 

which copies of the SSCI Report had been provided to the Executive Branch.  Through 

these inquiries, OIP learned that the SSCI Report, including the executive summary now 

sought by plaintiff, is in fact a highly classified document that was drafted and 

subsequently provided by SSCI to the Department and other relevant Executive Branch 

agencies to allow those Executive Branch entities to provide edits or comments on the 

Report for SSCI’s consideration prior to SSCI finalizing the Report.  As a result, while 

the Department has received copies of the SSCI Report, the Department does not control 

the disposition of the Report.  I have not identified any actions the Department has 

undertaken which would suggest otherwise.  The decisionmaking authority on the 

amendment, finalization, and dissemination of the Report rests with SSCI.   

 6) As the attached letter from SSCI Chairman Dianne Feinstein makes clear, 

SSCI provided the Report to the President and certain Executive Branch agencies for the 

specific and limited purpose of soliciting suggested Executive Branch edits and 
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comments for SSCI consideration.  (Chairman Feinstein’s December 14, 2012 letter is 

attached hereto as Exhibit B.)  SSCI Staff Director David Grannis, in an e-mail to OLA 

the day before Chairman Feinstein’s letter was sent, details explicit instruction of the 

Chairman, as specified in a motion adopted by the Committee, that SSCI would only 

provide copies of its Report to specific individuals identified to the Chairman herself – 

noting, by way of reference, that another agency has a mere two names on its list of 

cleared individuals.   (Staff Director Grannis’ e-mail to OLA, dated December 13, 2012, 

is attached hereto as Exhibit C.)  These documents establish that before SSCI would 

share copies of its own Report with the Executive Branch, the Committee established the 

narrowly defined purpose and extremely limited access under which it was willing to 

provide this SSCI document to federal agencies. 

 7) The SSCI Report was provided to the Department of Justice under strict 

controls, for the explicit purpose of conducting the information review described by 

Chairman Feinstein.  Subject to Executive Branch classification review to protect against 

the public disclosure of classified information, SSCI has reserved complete control over 

the decision to make any public release of the document once Executive Branch 

comments are provided to SSCI for review.  The controls that were placed on the Report 

by SSCI through the e-mail from Staff Director Grannis and subsequent communications 

between SSCI and OLA staff following up on that e-mail and the letter from Chairman 

Feinstein, are clear, extensive, and indicate in no uncertain terms the Committee’s intent 

to retain full control over the distribution, dissemination, and ultimate disposition of the 

Report from the very outset.   
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 8) Information within the SSCI Report is classified as Top Secret/Sensitive 

Compartmented Information (SCI).  SCI is classified information concerning, or derived 

from, intelligence sources, methods, or analytical processes requiring handling within 

formal access control systems.  SCI is sometimes referred to as “codeword” information, 

and its sensitivity requires that it be protected in a much more controlled environment 

than other classified information.1  SSCI separately marked each paragraph of the Report 

itself with the appropriate classification markings, and most paragraphs are marked at the 

highest classification level contained in the document.  In addition, before providing any 

copies of the SSCI Report to the Department, SSCI required OLA to submit the names of 

individuals who would review the Report for authorization by SSCI’s Chairman.  Indeed, 

the first list of Department names was deemed by SSCI to be too broad; a more limited 

list was subsequently agreed to by the Committee, and a few additional names were later 

added to the list, and approved by the SSCI Chairman.  In all, SSCI approved eleven 

individuals from the entire Department to have access to the report for the purpose of 

conducting the requested review.  Moreover, and further demonstrating the narrow 

breadth of the Department’s access, SSCI provided only a limited number of copies of 

the SSCI Report to the Department, with the understanding that they would not be 

reproduced.  These copies remain stored within Department Sensitive Compartmented 

Information Facilities (SCIFs)2, and can only be accessed and reviewed by those 

                                                 
1 See, e.g., 

http://www.dhs.gov/xlibrary/assets/foia/mgmt_directive_11043_sensitive_compartmented_information_pr
ogram_management.pdf 

2 SCIFs are accredited facilities which must meet uniform security requirements established by the 
Office of the Director of National Intelligence, and are the only facilities in which SCI information may be 
stored, used, discussed, and/or processed.  See, e.g., 
http://www.dni.gov/files/documents/ICD/ICD_705_SCIFs.pdf    

Case 1:13-cv-01324-JEB   Document 17-2   Filed 01/24/14   Page 5 of 23Case 1:21-cv-00627-CRC   Document 19   Filed 04/28/22   Page 5 of 11

JA239

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 244 of 552

http://www.dhs.gov/xlibrary/assets/foia/mgmt_directive_11043_sensitive_compartmented_information_program_management.pdf
http://www.dhs.gov/xlibrary/assets/foia/mgmt_directive_11043_sensitive_compartmented_information_program_management.pdf
http://www.dni.gov/files/documents/ICD/ICD_705_SCIFs.pdf


 

 

-6- 

individuals previously approved by SSCI and who possess the requisite security 

clearances.  These factors have significantly limited the distribution of the SSCI Report 

within the Department to a select number of individuals, and have restricted those 

individuals’ access to the controlled restraints articulated by SSCI.   

9) Based on the totality of these factors, I concluded that the SSCI Report is a 

Congressional record, rather than an Executive Branch agency record, as SSCI maintains 

control over the Report.  More specifically, I considered four factors, specifically (a) 

whether the document creator (i.e., SSCI) intended to relinquish control over the record; 

(b) whether the Department of Justice was authorized to use and dispose of the record as 

it sees fit; (c) the extent to which agency personnel have read or relied upon the 

document; and (d) whether the document is integrated into the Department’s records 

systems and files.  I concluded that the circumstances and explicit instructions under 

which SSCI, the Congressional committee that prepared the Report, provided the 

document to the Executive Branch demonstrated a clear intent to retain control over 

access to and dissemination of the SSCI Report, to preclude the Department’s ability to 

use the document “as it sees fit.”  The Department of Justice, in turn, has placed close 

hold restrictions on Department employees’ use of and access to the document in 

consideration of this congressional intent (as well as its high level of classification), and 

the document therefore has been reviewed by only a limited number of employees, and 

has not been relied upon during the course of Department business, or integrated into 

Department records systems.  I have been unable to identify any factors which suggest 

that the Department has effected agency control over the SSCI Report.  My assessment of 
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the relevant factors therefore left no doubt as to Congress’ intent to retain control over the 

document, or of the Department’s handling of the document consistent with that intent.  

OIP responded accordingly to the aforementioned February 2013 FOIA request, advising 

that the SSCI Report is not an agency record subject to the FOIA.   

OIP’S FINAL RESPONSE TO PLAINTIFF’S FOIA REQUEST 

 10) Upon receipt of plaintiff’s FOIA request, I re-visited and confirmed the 

above-described factors that led to my prior determination that the SSCI Report is not an 

agency record subject to the FOIA, and determined that the SSCI Report, and in 

particular, the Executive Summary of the SSCI Report, is still clearly a Congressional 

record that is not subject to the FOIA.  As explained above, I considered in detail the 

intentions and explicit instructions of the Congressional committee which created the 

record; the actions of the Department in accordance with those intentions and 

instructions, including the very limited access to the document by a handful of 

Department employees; and the facts that the document has not been used or relied upon 

by Department personnel in conducting agency business, and the Department does not 

have decisonmaking authority regarding the final amendments to or dissemination of the 

document.  Therefore, at the time of plaintiff’s FOIA request, and today, I determined 

that the Executive Summary of the SSCI Report is not an agency record and is not subject 

to plaintiff’s or any other FOIA request.   

 11) By letter dated November 6, 2013, OIP responded to plaintiff’s request, 

advising that the document plaintiff sought is a Congressional record, not an agency 

record, and therefore not subject to the FOIA.  OIP’s response also granted plaintiff’s 
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request for expedited processing.  (A copy of OIP’s November 6, 2013 letter to plaintiff 

is attached hereto as Exhibit D.)  

 I declare under penalty of perjury that the foregoing is true and correct. 

 

______________________ 
       Vanessa R. Brinkmann 

Executed this 24th day of January, 2014.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

______________________________ 
      ) 
ACLU and ACLU Foundation, ) 

) 
 Plaintiffs,     )                                                     

)                                                                                 
v.   )    Civil Action No. 13-1870 

) (JEB)  
    )  

CENTRAL INTELLIGENCE AGENCY,  ) 
   et al.,    ) 

) 
 Defendants.   )                                                  
______________________________) 
 

DECLARATION OF NEAL HIGGINS 
DIRECTOR, OFFICE OF CONGRESSIONAL AFFAIRS  

CENTRAL INTELLIGENCE AGENCY 
 
I, NEAL HIGGINS, hereby declare and state:  

1. I am the Director of the Office of Congressional 

Affairs at the Central Intelligence Agency (“CIA” or “Agency”).  

I joined the CIA in June 2013 after working for the Senate 

Select Committee on Intelligence (“SSCI” or “Committee”), where 

I served as a senior advisor to Senators Bill Nelson and Martin 

Heinrich, regional monitor for the Persian Gulf, and budget 

monitor for the Federal Bureau of Investigation.  Prior to 

joining the SSCI staff, I served as Senator Nelson's legislative 

director.  Earlier in my career I worked as a member of the 

trial team prosecuting Slobodan Milosevic and as an associate 

attorney at the law firm of Sullivan & Cromwell LLP. 
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2. As Director of the Office of Congressional Affairs, I 

am the principal advisor to the Director of the CIA on all 

matters concerning relations with the Congress.  My 

responsibilities include ensuring that the Congress is kept 

fully and currently informed of the Agency’s intelligence 

activities via timely briefings and notifications, responding in 

a timely and complete fashion to congressional taskings and 

inquiries, tracking and advising on legislation that could 

affect the Agency, and educating CIA personnel about their 

responsibility to keep the Congress fully and currently 

informed.  One of the congressional oversight committees with 

which I regularly interact in this capacity is the SSCI, which 

authored the document described below. 

3. Through the exercise of my official duties, I am 

familiar with this civil action and the underlying Freedom of 

Information Act (“FOIA”) request.  The purpose of this 

declaration is to explain my understanding of the creation and 

history of the document at issue in this litigation: the current 

version of the full 6,963-page report authored by the SSCI 

concerning the CIA’s former detention and interrogation program 

(the “Full Report”).  To provide context, this declaration also 

discusses the Executive Summary as well as the Findings and 

Conclusions of the SSCI’s study (the “Executive Summary”). 

2 
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4. As I explain in more detail below, the SSCI “approved” 

drafts of the Executive Summary and Full Report (collectively, 

the “Study”) in December 2012 and transmitted copies of both 

documents to the Executive Branch for comment.  After the CIA 

submitted its comments, the SSCI made changes and decided in 

April 2014 to send an updated version of the Executive 

Summary -- but not the Full Report –- to the President for 

declassification.  The SSCI made additional changes to the 

Executive Summary and Full Report during the declassification 

process and publicly released a redacted, declassified version 

of the Executive Summary in December 2014. 

5. The statements in this declaration are based on my 

personal knowledge and information made available to me in my 

official capacity.  Specifically, these assertions are drawn 

from my own interactions with the SSCI, consultations with other 

CIA officials, a review of the relevant documentary record, and 

other information made available to me in my official capacity.     

I.   Plaintiffs’ FOIA Request 

6. By letter dated February 13, 2013, plaintiffs 

requested “disclosure of the recently adopted report of the 

Senate Select Committee on Intelligence relating to the CIA’s 

post-9/11 program of rendition, detention, and interrogation.”  

A true and correct copy of this letter is attached hereto as 

Exhibit A.  
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7. The Agency responded by letter dated February 22, 

2013, and advised plaintiffs that the requested report was a 

“Congressionally generated and controlled document that is not 

subject to the FOIA’s access provisions” and, accordingly, the 

CIA informed plaintiffs that it could not accept the request.  A 

true and correct copy of this letter is attached hereto as 

Exhibit B.  This lawsuit followed. 

8. The SSCI continued to make changes to the Full Report 

during the pendency of this lawsuit.  The Agency now has at 

least three different versions of the Full Report in its 

possession: a December 2012 version, a Summer 2014 version, and 

the final December 2014 version.   

9. Plaintiffs submitted a new FOIA request on May 6, 2014 

seeking “the updated version of the Senate Select Committee on 

Intelligence’s Report.”  A true and correct copy of this letter 

is attached hereto as Exhibit C.  The Agency has not issued a 

substantive response to that request.  The plaintiffs amended 

their complaint on June 5, 2014, to seek the release of the 

“Updated SSCI Report.”  The Agency has interpreted this to refer 

to the most current and final version of the Full Report –- the 

December 2014 version.  I understand that the plaintiffs are no 

longer seeking the Executive Summary. 

4 
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II.  Initial Drafting of SSCI Work Product 

10. In its congressional oversight role, the SSCI advised 

the CIA in March 2009 that it planned to conduct a review of the 

CIA’s former detention and interrogation program.  At the 

outset, the SSCI requested access to broad categories of CIA 

documents related to how the program was created, operated, and 

maintained, which would form the basis of SSCI’s review.  Due to 

the volume and the highly sensitive and compartmented nature of 

the classified information at issue, the CIA determined that in 

order to properly safeguard classified equities, the SSCI’s 

review of Agency records would need to take place at CIA 

facilities.  

11. Following discussions with the Committee, the CIA and 

SSCI reached an inter-branch accommodation that respected both 

the President’s constitutional authorities over classified 

information and the Congress’s constitutional authority to 

conduct oversight of the Executive Branch.  Under this 

accommodation, the CIA established a secure electronic reading 

room at an Agency facility where designated SSCI personnel could 

review these highly classified materials.  In addition, the CIA 

created a segregated network share drive at this facility that 

allowed members of the Committee and staffers to prepare and 

store their work product, including draft versions of the Full 

Report, in a secure environment. 
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12. One key principle necessary to this inter-branch 

accommodation, and a condition upon which SSCI insisted, was 

that the materials created by SSCI personnel on this segregated 

shared drive would not become “agency records” even if those 

documents were stored on a CIA computer system or at a CIA 

facility.  Specifically, in a June 2, 2009, letter from the SSCI 

Chairman and Vice Chairman to the Director of the CIA, the 

Committee expressly stated that the SSCI’s work product, 

including “draft and final recommendations, reports or other 

materials generated by Committee staff or Members,” are “the 

property of the Committee” and “remain congressional records in 

their entirety.”  The SSCI further explained that the 

“disposition and control over these records, even after the 

completion of the Committee’s review, lies exclusively with the 

Committee.”  As such, the Committee stated that “these records 

are not CIA records under the Freedom of Information Act or any 

other law” and that the CIA “may not integrate these records 

into its records filing systems, and may not disseminate or copy 

them, or use them for any purpose without prior written 

authorization from the Committee.”  Finally, the SSCI requested 

that in response to a FOIA request seeking these records, the 

CIA should “respond to the request or demand based upon the 

understanding that these are congressional, not CIA, records.”  

The full passage reads as follows: 

6 
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Any documents generated on the [segregated shared 
drive], as well as any other notes, documents, draft 
and final recommendations, reports or other materials 
generated by Committee staff or Members, are the 
property of the Committee and will be kept at the 
Reading Room [at an Agency facility] solely for secure 
safekeeping and ease of reference.  These documents 
remain congressional records in their entirety and 
disposition and control over these records, even after 
the Committee’s review, lies exclusively with the 
Committee.  As such, these records are not CIA records 
under the Freedom of Information Act or any other law.  
The CIA may not integrate these records into its 
records filing systems, and may not disseminate or 
copy them, or use them for any purpose without 
authorization of the Committee.  The CIA will return 
the records to the Committee immediately upon request 
in a manner consistent with [security procedures 
outlined elsewhere].  If the CIA receives any request 
or demand for access to these records from outside the 
CIA under the Freedom of Information Act or any other 
authority, the CIA will immediately notify the 
Committee and will respond to the request or demand 
based upon the understanding that these are 
congressional, not CIA, records. 

 
A true and correct copy of this letter is attached hereto 

as Exhibit D. 

13. Based on this inter-branch accommodation, SSCI 

personnel used the segregated shared drive to draft the document 

that is the subject of this litigation.  As sections of their 

work product reached a certain stage, the SSCI worked with the 

CIA information technology and security personnel to transfer 

these drafts from the segregated shared drive to the SSCI’s 

secure facilities at the U.S. Capitol complex so that the SSCI 

could complete the drafting process in its own workspace. 
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14. CIA understands that the SSCI made changes to its work 

product following the transfers.  Thus, it is the Agency’s 

understanding that the draft versions of the Full Report and 

Executive Summary that SSCI approved in December 2012 do not 

reside in the CIA facility described in the preceding paragraph.  

Nonetheless, the restrictions governing the SSCI’s initial work 

product have informed how the CIA has treated versions of the 

SSCI’s work product in the Agency’s possession. 

III. SSCI’s Treatment of the Full Report 
 

A. December 2012: Approval and Transmission of the 
Initial Draft 

 
15. On December 13, 2012, the SSCI decided in closed 

session to “approve” a draft of the Study –- both the Executive 

Summary and the Full Report -- and transmit it to the Executive 

Branch for review.  The SSCI Staff Director notified the CIA and 

other federal agencies of the decision by e-mail that evening.  

He indicated that his staff would transmit a “limited number of 

hard copies” of the Study to the White House, the Office of the 

Director of National Intelligence, the CIA, and the Department 

of Justice for review.  He also noted that his staff would 

provide copies of the Study only to specific individuals 

identified in advance to the Chairman.  The Staff Director’s 

e-mail indicates that these limitations on dissemination and 

access were imposed pursuant to “the motion adopted by the 
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Committee.”  A true and correct copy of this e-mail (with 

appropriate redactions) is attached hereto as Exhibit E. 

16. Soon thereafter, the CIA provided the Committee with a 

list of Agency officers who would review the Executive Summary 

and Full Report on behalf of the CIA.  The Committee approved 

access for these individuals for the limited purpose of 

providing comments in response to the Study.  The CIA 

subsequently conducted a thorough review of the Study and 

drafted a lengthy response, a process that necessitated 

increasing the number of officers who had access to the Full 

Report or portions of the Full Report.  However, access to that 

version of the document remained confined to authorized CIA 

personnel with the requisite security clearances and a need-to-

know, and for the limited purpose of assisting the Agency in its 

interactions with the SSCI with respect to the Study and the 

Agency’s response.1 

B. April 2014: SSCI’s Decision to Send the Executive 
Summary to the President for Declassification 

 
17. The SSCI revised the Executive Summary and Full Report 

after considering the CIA’s comments.  The SSCI then met in 

closed session on April 3, 2014, to determine the proper 

disposition of those documents.  The Committee ultimately 

1 In addition, a small number of Agency personnel have reviewed 
portions of the Full Report for the limited purpose of assessing 
the proper classification of its contents or responding to FOIA 
requests.    
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decided to approve the updated versions and to send the 

Executive Summary to the President for declassification and 

eventual public release.  My understanding is that the Committee 

did not approve declassification or release of the Full Report. 

18. Because the April 3, 2014, decision was made in closed 

session, the exact text of the motion approved by the Committee 

is not publicly available.  But it is clear from the public 

statements of SSCI members that the Committee did not decide to 

declassify or release the Full Report.  For example, the SSCI 

Chairman noted in a press release announcing the April 3 

decision that the Full Report would be “held for 

declassification at a later time.”  A true and correct copy of 

the press release is attached hereto as Exhibit F.  The Chairman 

later explained in her foreword to the Executive Summary that 

she “chose not to seek declassification of the full Committee 

Study at this time” because “declassification of the more than 

six thousand page report would have significantly delayed the 

release of the Executive Summary.”2 

C. December 2014: SSCI’s Release of the Executive Summary 

19. The SSCI and the Executive Branch had many discussions 

after April 2014 regarding the Executive Summary, and the SSCI 

continued to edit the document in light of those discussions.  

2 A copy of the Chairman’s foreword is available on the SSCI 
website: www.intelligence.senate.gov/study2014.html. 

10 

                                                 

Case 1:13-cv-01870-JEB   Document 39-1   Filed 01/21/15   Page 10 of 48Case 1:21-cv-00627-CRC   Document 20   Filed 04/28/22   Page 10 of 23

JA255

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 260 of 552



 

It is my understanding that the SSCI also made conforming 

changes to the Full Report as it updated the Executive Summary. 

20. When the SSCI and the Executive Branch concluded their 

discussions, the Director of National Intelligence declassified 

a partially redacted version of the Executive Summary.  The SSCI 

then publicly released the Executive Summary, along with 

minority views and the additional views of various Committee 

members, on December 9, 2014.  To the best of my knowledge, that 

was the last official action of the full Committee in connection 

with its study of the CIA’s detention and interrogation program. 

IV. The CIA’s Treatment of the Full Report 
 
21. In addition to the December 2012 draft, the SSCI 

Chairman transmitted at least two updated versions of the Full 

Report to the President and other agencies.  The CIA received an 

updated version in the summer of 2014 and another updated 

version in December 2014.  The December 2014 version is 

considered the final version of the Full Report. 

22. All three versions of the Full Report are marked TOP 

SECRET, with additional access restrictions noted based on the 

sensitive compartmented information contained in them.  The Full 

Report discusses intelligence operations, foreign relations, and 

other classified matters at length and in great detail. 

23. The Agency has used the Full Report only for limited 

reference purposes.  When the SSCI provided the CIA with a copy 
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United States Senator Dianne Feinstein

Apr 03 2014

Intelligence Committee Votes to Declassify Portions of 
CIA Study

Washington—Senate Intelligence Committee Chairman Dianne Feinstein 
(D-Calif.) released the following statement after the committee voted to 
declassify the executive summary and conclusions of its landmark report on 
the CIA’s Detention and Interrogation Program:

“The Senate Intelligence Committee this afternoon voted to declassify 
the 480-page executive summary as well as 20 findings and conclusions 
of the majority’s five-year study of the CIA Detention and Interrogation 
Program, which involved more than 100 detainees.

“The purpose of this review was to uncover the facts behind this secret 
program, and the results were shocking. The report exposes brutality 
that stands in stark contrast to our values as a nation. It chronicles a 
stain on our history that must never again be allowed to happen.

“This is not what Americans do.

“The report also points to major problems with CIA’s management of 
this program and its interactions with the White House, other parts of 
the executive branch and Congress. This is also deeply troubling and 
shows why oversight of intelligence agencies in a democratic nation is so 
important.

“The release of this summary and conclusions in the near future shows 
that this nation admits its errors, as painful as they may be, and seeks to 
learn from them. It is now abundantly clear that, in an effort to prevent 
further terrorist attacks after 9/11 and bring those responsible to 
justice, the CIA made serious mistakes that haunt us to this day. We are 
acknowledging those mistakes, and we have a continuing responsibility 
to make sure nothing like this ever occurs again.

“The full 6,200-page full report has been updated and will be held for 
declassification at a later time.

“I want to recognize the tireless and dedicated work of the staff who 
produced this report over the past five years, under trying 
circumstances. They have made an enormous contribution. I also thank 
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the senators who have supported this review from its beginning and 
have ensured that we reached this point.”

Background

The report describes the CIA’s Detention and Interrogation Program 
between September 2001 and January 2009. It reviewed operations at 
overseas CIA clandestine detention facilities, the use of CIA’s so-called 
“enhanced interrogation techniques” and the conditions of the more than 100 
individuals detained by CIA during that period.

The executive summary, findings, and conclusions—which total more than 
500 pages—will be sent to the president for declassification review and 
subsequent public release. President Obama has indicated his support of 
declassification of these parts of the report and CIA Director Brennan has 
said this will happen expeditiously. Until the declassification process is 
complete and that portion of the report is released, it will remain classified.

The Senate Intelligence Committee initiated the study of CIA’s Detention 
and Interrogation Program in March 2009. Committee staff received more 
than 6 million pages of materials, the overwhelming majority of which came 
from the CIA, but also included documents from the Departments of State, 
Justice and Defense. Committee staff reviewed CIA operational cables, 
memoranda, internal communications, photographs, financial documents, 
intelligence analysis, transcripts and summaries of interviews conducted by 
the CIA inspector general while the program was ongoing and other records 
for the study.

In December 2012, the committee approved the report with a bipartisan vote 
of 9-6 and sent it to the executive branch for comment. For the past several 
months, the committee staff has reviewed all comments by the CIA as well 
as minority views by committee Republicans and made changes to the report 
as necessary to ensure factual accuracy and clarity.

###
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Declaration of James G. Connell, III 

 

1. My name is James G. Connell, III.  I am over 18 years old and competent to 
make a declaration. I am the plaintiff in Connell v. Central Intelligence 
Agency, 21-cv-0627 (CRC). 

Duties as Learned Counsel 
2. I am contracted by the United States government, Department of Defense, 

Office of Military Commissions, as Learned Counsel pursuant to 10 U.S.C. § 
949a(b)(2)(C)(ii) and Regulation for Trial by Military Commission (RTMC) § 9-
1(a)(6).  In 2011, I was detailed by Colonel Jeffrey P. Calwell, United States 
Marine Corps, as Learned Counsel for Ammar al Baluchi in United States v. 
Ammar al Baluchi, commonly known as “the 9/11 Case.” In this declaration, I 
write only in my capacity as plaintiff and counsel for Ammar al Baluchi, and 
do not speak for any other element of the United States government. 
 

3. Under RTMC 9-1(b)(2)(F), my duties as Learned Counsel include safeguarding 
national security information. To the best of my understanding and belief, no 
statement in this declaration reveals classified information. 

Classification guidance on 2013 Camp VII inspection 

4. In 2013, I and other defense attorneys in the 9/11 Case obtained an order from 
the military commission permitting inspection of Camp VII.  At the time, Mr. 
al Baluchi was imprisoned in Camp VII. 
 

5. The Office of Military Commissions, Office of the Chief Prosecutor (OCP) has 
repeatedly advised me that its attorneys speak for all departments and 
agencies of the United States, including CIA.  On occasion, I have interacted 
with counsel for specific agencies, including CIA, but no counsel other than 
OCP has ever appeared (other than as a witness) on behalf of any United States 
department or agency in the 9/11 Case.  On many occasions, OCP has 
represented the interests of CIA in the 9/11 Case, including with respect to CIA 
classification decisions, CIA Touhy regulations, CIA employee interviews, and 
other CIA equities. On many occasions, OCP has invoked national security 
privilege on behalf of CIA. On information and belief, OCP is an authorized 
representative of CIA in the 9/11 Case. 
 

6. In preparation for the 2013 Camp VII inspection, I spoke with members of OCP 
(responsible for prosecutions at Guantanamo), the Office of the Staff Judge 
Advocate for Joint Task Force-Guantanamo (responsible for legal issues 
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relating to Camp VII), and the Office of Special Security (responsible for 
security issues in the military commissions). The discussions centered 
primarily on logistics and classification issues, including specific aspects of 
Camp VII that were classified.  At no time did any member of these government 
agencies advise me that the existence or non-existence of information 
regarding CIA operational control of Camp VII was classified. 
 

7. I participated in an inspection of parts of Camp VII in August 2013.  During 
the Camp VII inspection, an attorney from the Office of the Staff Judge 
Advocate for Joint Task Force-Guantanamo escorted me and the other 
members of the inspection team, including a photographer from Joint Task 
Force-Guantanamo.  Among other roles, the attorney decided what elements 
the inspection team was allowed to photograph. At no time did the attorney 
advise me that, or prohibit photography on the basis that, the existence or non-
existence of information regarding CIA operational control of Camp VII was 
classified. 
 

8. At the conclusion of the Camp VII inspection, I submitted the inspections 
team’s notes and photographs to an Original Classification Authority, through 
the Office of Special Security, for classification review.  The Original 
Classification Authority marked the notes and photographs 
SECRET//NOFORN and returned them to me.  At no time did the Original 
Classification Authority advise me that the existence or non-existence of 
information regarding CIA operational control of Camp VII was classified. 

FOIA requests and responses 
9. I have reviewed Part II of Vanna Blaine’s March 11, 2022 declaration.  It is 

accurate although incomplete is some respects. 
 

10. CIA’s September 29, 2020 communication included a three-page document 
responsive to my request.  A complete copy of CIA’s September 29, 2020 letter, 
including the responsive document C06677259, is Attachment A to this 
declaration. 
 

11. CIA’s July 15, 2021 letter included two responsive documents, C06541712 
(Attachment B) and C06902570 (Attachment C). CIA had previously released 
C06541712 with the same number but with a release date of June 10, 2016 
through its electronic reading room (Attachment D).  In 2018, I was aware of 
C06541712 and referenced it in my March 8, 2018 letter to CIA.  C06902570, 
provided on July 15, 2021, is an expanded version of C06677259, provided on 
September 29, 2020. 
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ODNI disclosures 

12. In the course of my duties, I have engaged in extensive research, investigation, 
and litigation over the connection between CIA, FBI, and DoD in the effort to 
obtain statements from my client and others in late 2006 and early 2007.  In 
the course of this research, I discovered two documents in the ACLU Torture 
Database regarding interagency decisions over Camp VII prisoners in late 
2006 (Attachments E and F).1  The documents are on letterhead from the Office 
of the Director of National Intelligence (ODNI).  Metadata on the Torture 
Database states that ODNI released the documents. I have attached the 
documents to pleadings in the 9/11 Case and repeatedly relied on them in oral 
arguments. Following Original Classification Authority review, the military 
commission publicly released the documents without additional redactions.2 
Despite this extensive use of the documents, no person has ever suggested to 
me that the documents are anything other than what they purport to be.  To a 
reasonable professional certainty, I believe the documents to be authentic and 
declassified by ODNI as redacted. 

Testimony of the First Camp VII Commander 

13. During 2019, I participated in litigation and negotiations over the production 
of witnesses regarding Mr. al Baluchi’s legal positions.  As part of that process, 
OCP called a witness under the pseudonym First Camp VII Commander. 
 

14. The First Camp VII Commander consented to an interview in advance of his 
testimony.  I participated in an interview with the First Camp VII Commander 
with a prosecutor from OCP present to represent the interests of all United 
States agencies, including CIA.  We reviewed a number of classified documents 
during the interview.  At no time did either the First Camp VII Commander or 
the prosecutor advise me that the existence or non-existence of documents 
regarding CIA operational control of Camp VII was classified. 
 

15. Prior to the testimony of the First Camp VII Commander, OCP provided 
written classification guidance, which it represented to be the combined 

                                                            
1 The two documents may be found at 
https://www.thetorturedatabase.org/document/agenda-re-interagency-decisions-
needed-regarding-14-high-value-detainees and 
https://www.thetorturedatabase.org/document/odni-memo-mfr-29-november-hvd-
detainee-meeting. 

2 The military commission’s public release of the two documents may be found at 
https://www.mc.mil/Portals/0/pdfs/KSM2/KSM%20II%20(AE538C(AAA)).PDF. 
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guidance of all relevant Original Classification Authorities, including CIA.  
During many days of witness testimony in 2019 and 2020, the military judge, 
CISOs, DISOs, prosecutors, and defense counsel relied extensively on this 
document (known at the time as AE 658A), which OCP updated several times. 
As an example, when I asked the First Camp VII Commander in open court, 
whether the Camp VII guards wearing military uniforms were in fact military, 
the authority to answer in open court came from the written classification 
guidance (see Exhibit G at 28658-61). An unclassified paragraph of the written 
classification guidance provides that while the redacted Executive Summary 
statement regarding CIA operation control of Camp VII is unclassified, 
specifics underlying that conclusion are classified. At no point does the written 
classification guidance, or any other classification guidance I have ever 
received (other than Ms. Blaine’s declaration) state that the existence or non-
existence of CIA documents regarding operational control of Camp VII is 
classified.  In the course of litigating the 9/11 Case, I and others have relied 
extensively on the contours of classification guidance regarding CIA 
operational control of Camp VII, including the unclassified fact of the existence 
of documents regarding CIA operational control of Camp VII. 
 

16. On November 1 and 4, 2019, the First Camp VII Commander testified under 
oath in the 9/11 Case (Attachment G). Stenographers employed by the United 
States Military Commissions Office of the Convening Authority 
stenographically recorded the testimony, which occurred both in open court (on 
a forty-second delay) and later in closed court.  On information and belief, 
Original Classification Authorities, including CIA, reviewed the transcripts of 
both open and closed court, redacted them, and authorized the release of the 
redacted transcripts to the public.  In the transcripts, “TC [MR. SWANN]” 
refers to counsel for the prosecution; at the time, Mr. Swann was a member of 
OCP. 

Litigation over Camp VII decision-making authority 
17.  As part of the extensive litigation over 2006-07 CIA-FBI-DoD cooperation in 

the effort to obtain statements from the defendants in the 9/11 Case, I filed a 
motion in March 2020 seeking production of documents regarding interagency 
policy process regarding Camp VII prisoners.  
 

18.  In early November 2021, the military commission held oral arguments on the 
motion to compel.  My opening argument on the motion is attached as Exhibit 
H. 
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19. On March 8, 2022, the military commission ordered the government to produce 
documents relating to the interagency processes addressing the Camp VII 
detainees, specifically including CIA documents (Exhibit I). 
 

20. Under U.S.C. § 1746, I declare under penalty of perjury under the laws of the 
United States of America that the foregoing is true and correct. Executed on 
April 28, 2022. 
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MEMORANDUMOF AGREEMENT BETWEEN
THEDEPARTMENTOFDEFENSE(DOD)

AND
THE CENTRAL INTELLIGENCEAGENCY (CIA)

CONCERNING
THEDETENTIONBYDOD OFCERTAINTERRORISTS

AT A FACILITYAT GUANTANAMO BAYNAVAL STATION

I. PURPOSE AND SCOPE

This memorandum of agreement (MOA) sets out the duties and
responsibilities ofDoD and CIA concerning DoD's detention of certain individuals
designated by the President to be transferred to the control of the Secretary of Defense,
who were captured in the War on Terrorism and who have conductedand/or have

(b ) 1 ) engaged in planning , terroristacts against US persons or interests
(b ) (3 ) NatSecAct

These individualsare unlawfulenemy
combatants(ECs) engagedin an armedconflictagainst the UnitedStates and, under the
laws of war, may be detained until the cessation of hostilities. They have been
determinedby the President to be subject to the President'sMilitaryOrderofNovember
13, 2001 and, pursuantto that order, placed under the control and custody of the

SecretaryofDefense, includingfor trial by militarycommissionfor anyoffensestriable
thereunder

II DODDETENTION

) In General The ECs transferred to and whose
detention by the subject of this MOA DoDdetainees under the exclusive
responsibilityand control of the Secretary of Defense The Secretary, subject to the
direction of the President, is solely responsible for the continueddetention, release,
transfer, or movement of the designatedECs. At the direction of the Secretary, the
Commander, USSouthern Command, shall ensure that the ECs are detained in
accordancewithUS law, includingall lawapplicableto detaineesheldby DoD andwith
all DoDpolicies, regulations, directives, and proceduresapplicable to DoD detainees.

The applicabilityof these legal provisionsshall be comprehensive, includingwith
respect to the detainees' registration, movement, release, transfer, continueddetention,
treatment interrogation, medicalcare, and trial beforemilitarycommissions. shall
be responsiblefor the medicalcare of the detainees, and shall provide them food,

SECRETINOFORN
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clothing, and other items that are provided to detainees at Guantanamo Bay, Naval
Station(GTMO).

(b ) 1
DOD

DOD 1.4

(b ) 1)

(b ) (3 ) NatSecAct addressed in this MOA

shall establish such operatingprocedures
as necessaryfor the careanddetentionofthe detainees.

3 Post-conviction confinement, if any, of a detaineewhose detention
is coveredby thisMOA (b ) ( 1 ) 1.4 (

(

DOD 1.4

SECHETIANOFORN
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DOD 1.4 ( c )

(b ) 1)

(b )(3 ) NatSecAct

( SINF Duties and Responsibilities.

The Secretary of Defense, designee, is responsible for the
implementation of this MOA. Subject to the direction of the President, the

Secretary ofDefense has authority and control over the continued detention, release,
transfer, ormovementofthe designateddetainees.

1.4 ( c )
2 The Commander, US Southern Command, under the direction of the

Secretary of Defense , has overall responsibility for ensuring that the detention of all
at GTMO, (b ) 1) is in accordance with US law , including all laws
applicable to detainees held by DoD and with all DoD policies, regulations, directives,
andprocedurespertaining to DoD

3 The Commander JTF -GTMO, reporting to Commander, US
Southern Command, is responsible for the detention of all ECs at GTMO, including the
operation of all detention facilities, in accordance with US law , including all laws
applicable to detainees held by , andwith all policies, regulations, directives,
and procedures pertaining to detainees. As necessary for the proper and effective

SECRETIAQFORN
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SECRETINOFORN

(b (1)

implementation of this MOA, the Commander , (b )(3 ) NatSecAct DOD 1.4

(b) (1)

DOD 1.4

( b ) 1)

(b ) (3 ) CIAAct
(b ) (3 ) NatSecAct DOD 1 .

DOD
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DOD 1.4

( b)( 1)
(b )( ) CIAAct
( b)(3 ) NatSecAct
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DOD 1.4 (

( b) 1)

(b) (3 ) CIAAct

(b )(3 ) NatSecAct

DOD 1 .
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DOD 1.4 ( )

( b ) (1 )
(b )(3 ) CIAAct

(b )(3 ) NatSecAct

INVESTIGATIONSAND COMMUNICATIONS

A. Investigations.

1 . Investigation of, or inquiries into allegations of detainec
mistreatmentthat pertainto activities occurringafter the arrival ofa detainee at GTMO
shall be the responsibility of DoD such allegation shall be reported to the
Commander, JTF-GTMO who shall ensure that it is.properly investigatedin accordance
withUSlaw and policies, regulationsand directives.

( 1)

(b )(3 ) CIAAct
(b ) (3 ) NatSecAct

DOD 1.4 )

(b ) 1)

( b)(3 ) CIAAct
( b )(3 ) NatSecAct

Congressional Communications and Notifications. and
shall coordinatewith one anotherwith regard to all communicationswith Congress

onmattersand activities covered by this MOA. In general,

( b ) ) DOD 1.4( c )

SECRETINOFORN
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SECRETINOPORI

( Affairs . DoD and will coordinate with one
another on all public affairs and, as necessary, other US agencies. DoD shall be
responsible for addressing those public affairs matters relating to

( b

DOD 1.4 ( )

SecretaryofDefense
Michael Haya

Director, Central Intelligence Agency

Sept
Date Date
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�����

>7KH�5�0�&������VHVVLRQ�ZDV�FDOOHG�WR�RUGHU�DW�������

��1RYHPEHU������@�

0-�>&RO�&2+(1@���7KH�FRPPLVVLRQ�LV�FDOOHG�WR�RUGHU���*RRG�

PRUQLQJ��HYHU\RQH���

*HQHUDO�0DUWLQV��DUH�DOO�WKH�JRYHUQPHQW�FRXQVHO�ZKR�

ZHUH�SUHVHQW�DW�WKH�FORVH�RI�WKH�SUHYLRXV�RSHQ�VHVVLRQ�DJDLQ�

SUHVHQW"��

&3�>%*�0$57,16@���*RRG�PRUQLQJ��<RXU�+RQRU���<HV�

0-�>&RO�&2+(1@���$OO�ULJKW���7KDQN�\RX��VLU���

7HDP�.60��,�VHH�0U��6RZDUGV��0V��/H%RHXI��

0V��5DGRVWLW]��DQG�0U��1HYLQ��DOO�KHUH�WR�UHSUHVHQW�WKH�

DFFXVHG���

)RU�:%$��,�VHH�0U��0RQWURVV�DQG�0V��%RUPDQQ��ERWK�

KHUH���

1RQH�RI�WKH�DFFXVHG�DUH�FXUUHQWO\�SUHVHQW���,
OO�MXVW�

JR�DKHDG�DQG�VD\�WKDW���

)RU�0U��+DUULQJWRQ��KLV�WHDP��,�VHH�0U��+DUULQJWRQ�DQG�

0DMRU�%DUH���

)RU�0U��&RQQHOO
V�WHDP��,�VHH�0U��&RQQHOO���0U��)DUOH\�

LV�QRW�KHUH��EXW�0V��3UDGKDQ�LV���,�VHH�&DSWDLQ�$QGUHX�KHUH�DV�

ZHOO���

$QG�WKHQ�,�VHH�0U��5XL]���0U��*OHDVRQ��LV�WKDW�\RX�

EDFN�WKHUH"��<HV���$QG��0U��5XL]��UHPLQG�PH�RI�WKH�JHQWOHPDQ�
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�����

0-�>&RO�&2+(1@���,�XQGHUVWDQG���2ND\���([FHOOHQW���

7ULDO�&RXQVHO��GR�\RX�ZLVK�WR�EH�KHDUG�RQ�WKH�UHTXHVW�

WR�GHIHU�WKH�DUJXPHQW�XQWLO�0RQGD\"��

07&�>05��75,9(77@���1R���:H
UH�LQ�DJUHHPHQW�ZLWK�WKDW��

VLU�

0-�>&RO�&2+(1@���2ND\���'RQH���,�ZLOO�LVVXH�D�ZULWWHQ�

RUGHU�WR�IROORZ�RQ�$(������EXW�WKH�JRYHUQPHQW�PD\�DFW�RQ�WKH�

RUDO����RUDO�JUDQWLQJ�RI�WKH�PRWLRQ�DW�WKLV�WLPH���2ND\���

$UH�WKHUH�DQ\�RWKHU�PDWWHUV�WR�WDNH�XS�EHIRUH�ZH�FDOO�

WKH�ZLWQHVV"��

2K��0U��&RQQHOO��DUH�WKRVH�ELQGHUV�QHFHVVDU\�IRU�WKLV�

ZLWQHVV"��<HDK��LI�\RX�FRXOG����VLU��LI�\RX�ZDQW�WR�FRPH�

IRUZDUG�RU�KDYH�0V��������������FRPH�IRUZDUG�DQG�WKHQ�MXVW�

WDNH�ZKDW�\RX�QHHG�RU�OHDYH�ZKDW�\RX�GRQ
W���2U�MXVW�WKH�

RSSRVLWH�RI�ZKDW�,�MXVW�VDLG���/HDYH�ZKDW�\RX�QHHG��WDNH�ZKDW�

\RX�GRQ
W��

>3DXVH�@�

0-�>&RO�&2+(1@���$OO�ULJKW��&RXQVHO���,�WKLQN�ZH
UH�UHDG\�

WR�VWDUW���*HQHUDO�0DUWLQV��LV�WKLV����LV�WKLV�D�GHIHQVH�

ZLWQHVV"��

&3�>%*�0$57,16@���1R��<RXU�+RQRU���

0-�>&RO�&2+(1@���2ND\���

&3�>%*�0$57,16@���*RYHUQPHQW�ZLWQHVV�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

0-�>&RO�&2+(1@���([FHOOHQW���7KHQ�WKH�JRYHUQPHQW�PD\�FDOO�

WKH�ZLWQHVV��WKHQ�

&3�>%*�0$57,16@���3OHDVH�LQIRUP�WKH�ZLWQHVV�WR�FRPH�WR�WKH�

FRXUWURRP���3OHDVH�SURFHHG�WR�WKH�ZLWQHVV�VWDQG��UHPDLQ�

VWDQGLQJ��DQG�UDLVH�\RXU�ULJKW�KDQG�IRU�WKH�RDWK��

),567�&$03�9,,�&200$1'(5��FLYLOLDQ��ZDV�FDOOHG�DV�D�ZLWQHVV�

IRU�WKH�SURVHFXWLRQ��ZDV�VZRUQ��DQG�WHVWLILHG�DV�IROORZV�

',5(&7�(;$0,1$7,21�

4XHVWLRQV�E\�WKH�&KLHI�3URVHFXWRU�>%*�0$57,16@�

0-�>&RO�&2+(1@���*RRG�PRUQLQJ��VLU���

:,7���*RRG�PRUQLQJ��VLU�����

4� <RX�ZHUH�WKH�ILUVW�&DPS�9,,�FRPPDQGHU��LV�WKDW�

FRUUHFW"��

$� 7KDW
V�FRUUHFW��\HV��VLU���

4� $QG�DUH�\RX�DZDUH�WKDW�DOO�DUH�DGPRQLVKHG�E\�WKLV�

FRPPLVVLRQ�WKDW�\RX�DUH�WR�WHVWLI\�LQ�WKLV�RSHQ�VHVVLRQ�RQO\�

LQ�WKDW�FDSDFLW\"��

$� <HV��VLU��,�XQGHUVWDQG���

4� $QG�DUH�\RX�DOVR�DZDUH�WKDW�DOO�DUH�DGPRQLVKHG�E\�WKLV�

FRPPLVVLRQ�WKDW�\RX�DUH�WR�EH�LGHQWLILHG�RQO\�DV�WKH�ILUVW�

&DPS�9,,�FRPPDQGHU"�

$� <HV��VLU��,�XQGHUVWDQG���

&3�>%*�0$57,16@���<RXU�ZLWQHVV��0U��6ZDQQ��
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4XHVWLRQV�E\�WKH�7ULDO�&RXQVHO�>05��6:$11@����

4� 7KH�JHQHUDO�LQGLFDWHG�WKDW�\RX�ZHUH�WKH�ILUVW�FDPS�

FRPPDQGHU�RI�7DVN�)RUFH�3ODWLQXP��DP�,�FRUUHFW"�

$� 7KDW
V�FRUUHFW��VLU��

4� $OO�ULJKW���$QG�WKH�WLPH�LV�$XJXVW�RI������XQWLO�ODWH�

0DUFK�����"�

$� <HV��VLU��WKDW
V�FRUUHFW���

4� :KR�JDYH�\RX�WKDW�MRE"��

$� $GPLUDO�+DUU\�+DUULV��VR�QRZ�WKH�8�6��$PEDVVDGRU�WR�

6RXWK�.RUHD���

4� $GPLUDO�+DUULV�JRW�IRXU�VWDUV��ULJKW"�

$� &RUUHFW���7KDW
V�FRUUHFW��

4� $QG�WKHQ�ZHQW�RQ�WR�EH�WKH�DPEDVVDGRU"�

$� <HV��VLU���

4� :KDW�ZDV�\RXU�XQGHUVWDQGLQJ�RI�\RXU�UROH�DV�WKH�2,&�RI�

&DPS�9,,"��

$� 7KH�FRPPDQGHU��UHVSRQVLEOH�IRU�WKH�VDIH��KXPDQH�FDUH�

DQG�FXVWRG\�RI�WKRVH�GHWDLQHHV�LQ�P\�FKDUJH���

4� $OO�ULJKW���+DYH�\RX�VHHQ�WKH�FODVVLILFDWLRQ�JXLGDQFH�

LQ�WKLV�FDVH"�

$� ,�KDYH��\HV��VLU���

4� 6R�,
OO�VLPSO\�UHPLQG�\RX�WKDW�LI�,�RU�DQ\RQH�HOVH�DVN�

\RX�D�TXHVWLRQ�WKDW�\RX�EHOLHYH�FDOOV�IRU�D�FODVVLILHG�
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UHVSRQVH��SOHDVH�OHW�XV�NQRZ��DQG�ZH�ZLOO�DGGUHVV�WKDW�LQ�WKH�

DSSURSULDWH�IRUXP���

$� ,�ZLOO���

4� )XUWKHUPRUH��DW�OHDVW�WKUHH�RI�WKH�GHIHQVH�WHDPV�KDG�

WKH�RSSRUWXQLW\�WR�LQWHUYLHZ�\RX��LV�WKDW�FRUUHFW"��

$� 7KDW�LV�FRUUHFW���

4� 0U��&RQQHOO�LQWHUYLHZHG�\RX�EDFN�LQ�$XJXVW��,�EHOLHYH��

DQG�DOWKRXJK�\RX�DOORZHG�KLP�DQ�KRXU��\RX�DFWXDOO\�HQGHG�XS�

JLYLQJ�KLP�FORVHU�WR�WZR"�

$� <HV��VLU���,�WKLQN�\RX
UH�ULJKW���

4� 7KHQ�\RX�ZHUH�DVNHG�ODWH�ODVW�ZHHN�WR�EH�LQWHUYLHZHG�

E\�WKH�+DZVDZL�WHDP�DQG�WKHQ�WKH�0RKDPPDG�WHDP�����

$� &RUUHFW��

4� �����FRUUHFW"��$QG�\RX�DJUHHG�WR�WKRVH�LQWHUYLHZV"�

$� ,�GLG���

4� 'LG�DQ\RQH�HOVH�DVN�\RX�WR�EH�LQWHUYLHZHG�LQ�WKLV�

FDVH"��

$� 1R��VLU��

4� 1RZ��,�NQRZ�0U��&RQQHOO�PD\�KDYH�DVNHG�D�IROORZ�XS�

TXHVWLRQ�IRU�D�VHFRQG�LQWHUYLHZ���'LG�,�DGGUHVV�WKDW�LVVXH�

ZLWK�\RX"��

$� <RX�GLG�DGGUHVV�WKDW�LVVXH���

4� $QG�ZH�GHFLGHG�WKDW�QR�IXUWKHU�LQWHUYLHZV�ZHUH�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

QHFHVVDU\"�

$� 7KDW
V�FRUUHFW���

4� :KLOH�\RX�DJUHHG�WR�WKH�LQWHUYLHZV�E\�WKHVH�WKUHH�

WHDPV��GLG�DQ\RQH�IURP�WKH�SURVHFXWLRQ�WHDP�WU\�WR�WDON�\RX�

RXW�RI�WKDW"�

$� $EVROXWHO\�QRW��VLU���

4� 6R�OHW
V�JR�ULJKW�WR�WKH�DUULYDO�RI�WKH����KLJK�YDOXH�

GHWDLQHHV�GXULQJ�WKH�ILUVW�ZHHN�RI�6HSWHPEHU��������

$� 2ND\��

4� :KDW�ZHUH�\RX�GRLQJ�WKHQ"��

$� $W�WKH�DUULYDO�WLPH��,�ZDV�RQ�WKH�DLUILHOG�UHVSRQVLEOH�

IRU�UHFHLYLQJ�WKHP�DQG�HQVXULQJ�WKHLU�VDIH�PRYHPHQW�EDFN�WR�

&DPS�9,,��DFFRXQWLQJ�IRU�WKHP�DW�WKDW�WLPH��DQG�VDIHO\�PRYLQJ�

WKHP�EDFN�WR�&DPS�9,,���

4� $QG�WKH\�FDPH�RII�D�&�����FRUUHFW"�

$� 7KDW
V�FRUUHFW���

4� :DV�\RXU�WDVN�IRUFH��\RXU�VROGLHUV��\RXU�VDLORUV��ZHUH�

WKH\�ZLWK�\RX�DW�WKDW�WLPH"��

$� $EVROXWHO\���$�JRRG�SRUWLRQ�RI�WKHP�ZDV����ZHUH���

4� 1RZ��,
OO�DGGUHVV�WKH�LVVXHV�DERXW�KRZ�WKH\�JRW�IURP�

RQH�SODFH�WR�DQRWKHU�LQ�WKH�FODVVLILHG�VHVVLRQ���

$� 2ND\��

4� %XW�OHW
V�JR�DKHDG�VWUDLJKW�WR�&DPS�9,,��WKDW�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

ORFDWLRQ���

$� 2ND\��

4� +RZ�ZHUH�WKH\�LQ�SURFHVVHG"��

$� 6R�ZKHQ�ZH�DUULYHG�DW�&DPS�9,,��WKH�ILUVW�WKLQJ�ZH�

ZDQWHG�WR�GR�ZDV�WR�DOORZ�HDFK�RI�WKH�GHWDLQHHV�WR�PRYH�WR�

WKHLU����WKHLU�FHOO��DOORZ�WKHP�WR�JHW�FOHDQHG�XS���:H�KDG�

VKRZHUV�WKHUH���:H�KDG�IRRG�IRU�WKHP�DW�WKDW�WLPH��DQG�ZH�KDG�

QHZ�FORWKHV�IRU�WKHP�WR�SXW�RQ���6R�WKH�ILUVW�WKLQJ�ZDV�WKH����

WR�MXVW�VLPSO\�JHW�DFFOLPDWHG�WR�WKH����WR�WKH�IDFLOLW\��JHW�

FOHDQHG�XS��DQG�EH�SUHSDUHG�IRU�WKH����IRU�LQ�SURFHVVLQJ���

4� +RZ�ORQJ�GLG�WKH�LQ�SURFHVVLQJ�WDNH�IRU�DOO����RI�

WKHVH�LQGLYLGXDOV"��

$� ,W�FRQVXPHG�WKH�HQWLUH�QLJKW���,W�WRRN�D�JRRG�������

SUREDEO\���WR����KRXUV��

4� $QG�ZHUH�\RX�WKHUH�WKURXJKRXW�WKDW�HQWLUH�SHULRG�RI�

WLPH"�

$� <HV��VLU��DEVROXWHO\���

4� 'LG�\RX�KDYH�RFFDVLRQ�WR�DGGUHVV�DQ\�RI�WKH�DFFXVHG�LQ�

WKLV�FDVH"��$QG�\RX�XQGHUVWDQG�WKRVH�WR�EH�.KDOLG�6KDLNK�

0RKDPPDG��:DOLG�%LQ
$WWDVK��5DP]L�%LQDOVKLEK��$OL�$EGXO�$]L]�

$OL��DQG�0XVWDID�DO�+DZVDZL���'LG�\RX�DGGUHVV�DQ\�RI�WKHVH�

LQGLYLGXDOV"��

$� ,�DGGUHVVHG�DOO�RI�WKHP���2QH�RI�WKH����WKH�ODVW�

Case 1:21-cv-00627-CRC   Document 22-7   Filed 04/28/22   Page 8 of 76

JA368

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 373 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

LQ�SURFHVVLQJ�VWDWLRQ�ZDV�DQ�RSSRUWXQLW\�IRU�PH�WR�PHHW����WR�

VSHDN�WR�WKHP�LQGLYLGXDOO\��DW�ZKLFK�WLPH�,�OHW�WKHP�NQRZ�\RX�

DUH����\RX�KDYH�DUULYHG�WR�1DYDO�6WDWLRQ�*XDQWDQDPR��

*XDQWDQDPR�%D\��&XED���<RX�DUH�XQGHU�WKH�FXVWRG\�RI�WKH�

'HSDUWPHQW�RI�'HIHQVH�KHUH���$QG�WKHQ�,�FRQWLQXHG�WR�UHDG�WKH�

FDPS�UXOHV�DW�WKDW�WLPH��DVNHG�LI�WKHUH�ZHUH�DQ\�TXHVWLRQV���

4� 'LG�\RX�H[SODLQ�WR�DQ\�RI�WKHP�WKH�DSSOLFDWLRQ�RI�WKH�

*HQHYD�&RQYHQWLRQV"�

$� :H�WDONHG�DERXW�*HQHYD�&RQYHQWLRQ�&RPPRQ�$UWLFOH����

WKDW�RXU�GHWHQWLRQ�RSHUDWLRQV�DUH�FRQVLVWHQW�ZLWK�*HQHYD�

&RQYHQWLRQ�&RPPRQ�$UWLFOH����WKDW
V�FRUUHFW���

4� :HUH�\RX�RUGHUHG�WR�VD\�WKDW"�

$� 1R���7KDW�ZDV�D�VFULSW�WKDW�,�SXW�WRJHWKHU���,�WKRXJKW�

WKDW�LW�ZDV�DSSURSULDWH�WKDW�WKH\�XQGHUVWRRG�WKDW��WKDW�WKH\�

XQGHUVWRRG�ZKHUH�WKH\�ZHUH���,�GLVFXVVHG�WKDW�ZLWK�$GPLUDO�

+DUULV�SULRU�WR�GRLQJ�WKDW��EXW�ZH�WKRXJKW�LW�ZDV�DOO�SUR����

KH�WKRXJKW�LW�ZDV�DSSURSULDWH��

4� $QG�ZKDW�ZHUH�\RX�ZHDULQJ�ZKHQ�\RX�DGGUHVVHG�WKH�

GHWDLQHHV"�

$� 0LOLWDU\�XQLIRUP���

4� <RX
YH�DOUHDG\�WHVWLILHG�WKDW�ZKHQ�WKH\�DUULYHG�DW�

&DPS�9,,��WKH\�ZHUH�LPPHGLDWHO\�SODFHG�LQWR�WKHLU�FHOOV"��

$� &RUUHFW���
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

4� 'LG�WKH\�KDYH�D�FKDQFH�WR�JHW�FOHDQVHG�XS"�

$� $EVROXWHO\���7KDW�ZDV�RQH�RI�WKH�ILUVW�WKLQJV�ZH�

SURYLGHG�IRU�WKHP���7KH\�KDG�VKRZHUV�LQ�WKHLU�FHOOV�DQG�WKH\�

KDG�IUHVK�FORWKHV�WKHUH���

4� 7KDW
V�VRPHWKLQJ�WKDW�SHRSOH�GRQ
W�XQGHUVWDQG��EXW�

HDFK�RI�WKHVH�LQGLYLGXDOV�DFWXDOO\�KDV�D�VKRZHU�IDFLOLW\�

LQVLGH�WKHLU�UHVSHFWLYH�FHOO"��

$� &RUUHFW���7KH�VKRZHU��D�WRLOHW��D�GHVN��D�FKDLU��D�EHG�

ZLWK�D�PDWWUHVV���$QG�WKHQ�ZH����WKH�EDVLF�LVVXH�LWHPV�ZH�

VDLG����ZH�DOVR�LQFOXGHG���6R�D�FRXSOH�RI�GLIIHUHQW�W\SHV�RI�

IRRWZHDU��SUD\HU�EHDGV��SUD\HU�UXJ��SUD\HU�FDS��D�FRS\�RI�WKH�

4XUDQ��DQG����WKDW�EDVLFDOO\�GHILQHV����GHILQHV�LW���:H�KDG�D�

PLUURU��D�VLQN�IRU�WKHP�WR�JHW�FOHDQHG�XS�DV�ZHOO�DV�WKH�

VKRZHU���

4� 1RZ��\RX�VDLG�WKDW�\RX�LQIRUPHG�WKHP�RI�WKH�UXOHV���,I�

\RX�UHPHPEHU��JHQHUDOO\��ZKDW�ZHUH�WKRVH�UXOHV"

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

���������������������������������������������������������������

7KH�VLPSOH�UXOHV�WKDW��\RX�NQRZ��YLROHQFH��DWWDFNV�

DJDLQVW�WKH�JXDUG�IRUFH�ZHUH����ZRXOG�EH�XQDFFHSWDEOH��WKH����
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�����

WKDW����MXVW�DELGH�E\�WKH�RYHUDOO����RYHUDOO�FDPS�UXOHV���:H�

OHW�WKHP�NQRZ�ZKDW�WKH�VFKHGXOH�ZRXOG�EH�OLNH��LI�\RX�ZLOO��

WKDW�PHDOV�ZRXOG�EH�GHOLYHUHG�WR�WKHP��DQG�ZDWHU�H[FKDQJH�ZLWK�

WKHP�RQ�UHTXHVW�

$V�PXFK�SURWRFRO�DV�LW�ZDV�UXOHV��LI�\RX�ZLOO���

4� 1RZ��,�QRWH�WKDW�5DPDGDQ�ZDV�IURP����6HSWHPEHU������

XQWLO�DSSUR[LPDWHO\����2FWREHU�������DERXW�WZR�ZHHNV�DIWHU�

WKH\�DUULYHG���'R�\RX�UHPHPEHU�DQ\WKLQJ�VSHFLDO�WKDW�ZDV�GRQH�

GXULQJ�WKH�5DPDGDQ�VHDVRQ"��

$� :HOO��ZH�GLG�DGMXVW�WKH����WKH�PHDO�GHOLYHU\�VFKHGXOH�

WR�DOORZ�IRU�WKH�IDVWLQJ�SHULRG���:H�GLG�DGMXVW�RXU�VFKHGXOH�

ZLWKLQ�WKH�FDPSV���:H�DOZD\V����ZH�REVHUYHG�TXLHW�WLPH���:H�

XQGHUVWRRG�ZKHQ�WKH�SUD\HU�WLPHV�ZHUH��DQG�WKRVH�ZHUH�TXLHW�

WLPHV�ZLWKLQ�WKH�FDPS���$QG�PDGH�VXUH�WKDW�ZH�IROORZHG�DOO�

WKRVH�VLPLODU�FXOWXUDO�SUDFWLFHV���

+DODO�PHDOV�ZHUH�SURYLGHG���$�VSHFLDO�PHDO�ZDV�

SURYLGHG�WR�EUHDN�WKH�IDVW�DW�WKH�FRQFOXVLRQ�RI�HDFK���6R�ZH�

KDYHQ
W����RXU�JXDUG�IRUFH�ZDV�IDPLOLDU�ZLWK�WKH����WKH�

SURFHGXUHV�IRU�5DPDGDQ��LI�\RX�ZLOO��DQG�DGDSWHG�RXU�VFKHGXOH�

WR�DFFRPPRGDWH��

4� :KDW�DERXW�PXVLF�EHLQJ�SLSHG�LQ�GXULQJ�SUD\HU�FDOO"�

$� :H�GLG�SURYLGH�WKH�SUD\HU�FDOO��FDOO�WR�SUD\HU��ILYH�

WLPHV�D�GD\��,�EHOLHYH��
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812)),&,$/�81$87+(17,&$7('�75$16&5,37
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�����

4� $OO�ULJKW���/HW
V�WDON�DERXW�UHFUHDWLRQDO�DFWLYLWLHV�

QRZ���'LG�WKH\�KDYH�DFFHVV�WR�UHFUHDWLRQ�GXULQJ�WKLV�SHULRG�RI�

WLPH"�

$� 7KH\�GLG����������������������������������������������

��������������������������������������������������������������

����������������������WKH\�ZHUH�DEOH�WR�JHW�VXQOLJKW�DQG�

DFFHVV�WR�RXWGRRU��QDWXUH�D�OLWWOH�ELW���

�������������������������������������������������������������

�������������������������������������������������������������

������������������������������������,Q�HDFK�UHFUHDWLRQ�DUHD��

ZH�KDG����,�FDOO�LW�VWDWH�RI�WKH�DUW�H[HUFLVH�HTXLSPHQW��QHZHU�

HTXLSPHQW�WKDQ�VRPH�RI�WKH�RWKHU�FDPSV�DW�WKDW�WLPH��VR�JRRG�

FRQGLWLRQV�LQ�WKHUH���

:H����ZH�DOORZHG�WKH�GHWDLQHH�WR�EULQJ�FRIIHH���:H
G�

WDNH�FRIIHH�WR�KLP�RXW�WKHUH��DQG�ZH�ZRXOG�EULQJ�PHDOV�

VRPHWLPHV�RXW�WKHUH�LI�WKH����LI�WKH�UHFUHDWLRQ�FRLQFLGHG�

ZLWK����ZLWK�WKH�PHDO�VFKHGXOH�

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

���������������������������������������������������������������

6R�WKDW�EDVLFDOO\�GHVFULEHV�WKH�UHFUHDWLRQ���:H�KDG�

VRPH�RWKHU�H[HUFLVH�HTXLSPHQW��DQ�DE�EDOO��LI�\RX�ZLOO��DQ�

DEGRPLQDO�ZRUNRXW�EDOO��ZH�KDG�D�SXOO�XS�EDU��DQG�FRQWLQXHG�WR�

H[SDQG�WKDW�FDSDELOLW\�DV�WKH�PRQWKV�FRQWLQXHG���

4� 'LG�WKH\�KDYH�DFFHVV�WR�OLEUDU\�ERRNV"�

$� :H�GLG���:H�KDG�OLEUDU\�ERRNV���:H�KDG����ZH�ZRXOG�

FLUFXODWH�WKRVH�WKURXJKRXW�WKH�ZHHN�VR�WKH\�FRXOG�DOVR�WDNH�

WKRVH�WR�UHFUHDWLRQ��LI�\RX�ZLOO���,Q�DGGLWLRQ�WR�WKH�4XUDQ��

7DIVLU���:H�KDG�RWKHU�OLEUDU\�ERRNV�IRU�WKHP�WR�FKRRVH�IURP�

DQG�DV�PDQ\�DV�ZH�FRXOG�LQ�WKHLU�QDWLYH�ODQJXDJH���

,QWHUQDWLRQDO�&RPPXQLW\�RI�WKH�5HG�&URVV�KHOSHG�XV�ZLWK�WKDW�

LQ�JDLQLQJ����LQ�JDLQLQJ�VRPH�DGGLWLRQDO�ERRNV��

4� $OO�ULJKW���6R�\RX
YH�PHQWLRQHG�WKH����WKH�,&5&���

%HWZHHQ�WKH�SHULRG�RI�WLPH�RI�WKHLU�DUULYDO�HDUO\�

6HSWHPEHU������XQWLO�WKH����DQG�ZH
OO�WDON�DERXW�WKH�ODZ�

HQIRUFHPHQW�LQWHUYLHZV�WKDW�ZHUH�FRQGXFWHG�LQ�-DQXDU\�RI�������

DSSUR[LPDWHO\�D�IRXU�PRQWK�SHULRG�RI�WLPH����GLG�WKH�

,QWHUQDWLRQDO�&RPPLWWHH�RI�WKH�5HG�&URVV�YLVLW�WKHVH�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

JHQWOHPHQ"�

$� 7KH\�GLG���,�EHOLHYH�LW�ZDV�2FWREHU��WKH�ILUVW�YLVLW��

DQG�WKHQ�DQRWKHU�RQH�LQ�'HFHPEHU���,W�ZDV�DQ�RSSRUWXQLW\�IRU�

HDFK�RQH�RI�WKH�GHWDLQHHV�WR�PHHW�ZLWK�D�GHOHJDWLRQ�IURP�WKH�

,&5&�DW�&DPS�(FKR�,,�ZKHUH�WKH\�ZRXOG����WKH\�ZRXOG�PHHW���:H�

ZRXOG�WDNH�WKH�GHWDLQHH�WKHUH��WKH\
G�PHHW�ZLWK�WKH�,&5&�

GHOHJDWLRQ�DQG�KDYH����KDYH�GLVFXVVLRQV���$QG�WKHQ�JR�EDFN�WR�

WKHLU�FHOO�DIWHUZDUG���

7KLV����WKH\�FRXOG�DFWXDOO\�FRPH�EDFN�D�VHFRQG�GD\�

LI����LI�VFKHGXOH�SHUPLWWHG�IRU�WKH�,&5&���%XW�WKDW�ILUVW�WRRN�

SODFH�LQ�2FWREHU��WKHQ�RQFH�DJDLQ�LQ�'HFHPEHU��DV�,�EHVW�

UHPHPEHU��

4� $QG�LI�\RX�NQRZ��WKH�PHHWLQJ�SODFH�RI�WKH�,&5&��WKDW
V�

WKH�VDPH�PHHWLQJ�SODFH�WKDW�WKH�LQWHUYLHZV�ZHUH�FRQGXFWHG�DQG�

WKH�VDPH�ORFDWLRQ�ZKHUH�WKH�DFFXVHG�VHH�WKHLU�DWWRUQH\V�GD\�LQ�

DQG�GD\�RXW���

$� 7KDW
V�FRUUHFW��VLU���

4� 1RZ��ZKDW�DERXW�DFFHVV�WR�GRFWRUV�DQG�PHGLFLQHV�DQG�

WKLQJV�RI�WKDW�QDWXUH"��

$� 6R�WKDW�ZDV��RI�FRXUVH��D�ELJ�SDUW�RI�WKH�

LQ�SURFHVVLQJ���:H�KDG�GHGLFDWHG�PHGLFDO�VWDII�DV�SDUW�RI�P\�

WDVN�IRUFH�WKDW�,�ZDV�FRPPDQGHU�RI�DW�WKDW�WLPH��PHW�GRFWRU�

DQG����DQG�FRUSVPHQ�WKDW�SURYLGHG������FDUH���:H�ZHUH�
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DYDLODEOH����WKH\�ZHUH�DYDLODEOH�WKURXJKRXW�WKH�QLJKW��

:H
G����VR�LQ�SURFHVVLQJ��D�OLWWOH�PRUH�GHOLEHUDWH�

SURFHVV�ZKHUH�ZH�GLG�PHGLFDO�H[DPV�IRU�HDFK�RI�WKH�GHWDLQHHV���

:H�ODWHU�IROORZHG�XS�ZLWK�D�OLWWOH�PRUH�H[WHQVLYH�FDSDELOLW\���

:H�JDYH�WKHP�GHQWDO�H[DPV��LI�\RX�ZLOO��DQG�WKHQ�RSWRPHWU\�

H[DPV�D�OLWWOH�ELW�ODWHU���1RW�DOO�RI�WKDW�ZDV�FRPSOHWHG�RQ�

WKH�LQ�SURFHVVLQJ�GD\��EXW�WKRVH����WKRVH�SUHYHQWLYH�PHGLFLQH�

SUDFWLFHV����SUHYHQWLYH�FDUH�SUDFWLFHV��,�VKRXOG�VD\��ZHUH�

DSSOLHG�DW�WKDW�WLPH���

4� 1RZ��LI�,�ZHUH�WR�VD\�WKDW�WKH�SHULRG�RI�WLPH�EHWZHHQ�

6HSWHPEHU�DQG�-DQXDU\��WKH\�KDG�DFFHVV�WR�GHQWDO��GRFWRUV��

FDUGLRORJLVWV��HQGRGRQWLVWV��ZRXOG�WKDW�EH�FRUUHFW"��

$� 7R�WKH�EHVW�RI�P\�NQRZOHGJH���,�KRQHVWO\�GRQ
W�

UHPHPEHU�D�FDUGLRORJLVW�DW�WKDW�WLPH��EXW����EXW�,�GR�UHPHPEHU�

WKH�RWKHUV���

4� 'R�\RX�UHPHPEHU�DQ\�&7�VFDQV�EHLQJ�GRQH�GXULQJ�WKDW�

SHULRG�RI�WLPH"��

$� ,�GR�QRW�UHPHPEHU���

4� 6R�ZKDW�ZDV�\RXU�SULQFLSDO�SODFH�RI�GXW\�GXULQJ�WKH�

PRQWKV�RI�6HSWHPEHU�WR����WR�)HEUXDU\�RI�����"�

$� &DPS�9,,���7KDW�ZDV�P\�RQO\�MRE���7KDW�ZDV�P\�RQO\�

UHVSRQVLELOLW\���1RZ��,�GLG�KDYH����,�GLG�KDYH�DQRWKHU�FRPPDQG�

SRVW�WKDW�,�ZDV�DEOH�WR�XVH���7KH�FDPS�LWVHOI�GLGQ
W�KDYH�DOO�

Case 1:21-cv-00627-CRC   Document 22-7   Filed 04/28/22   Page 15 of 76

JA375

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 380 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

WKH�PHDQV�IRU�ZKLFK�,�QHHGHG�WR����WR�EH�WKH�FRPPDQGHU�DQG�

FRPSOHWH�DGPLQLVWUDWLYH�UHVSRQVLELOLWLHV���6R�,�GLG�KDYH�

DQRWKHU����DQ�DOWHUQDWH�FRPPDQG�SRVW�LQ�&DPS�$PHULFD�WKDW�,�

XVHG�IRU�D�ORW�RI�WKH�DGPLQLVWUDWLYH�ORJLVWLFV�IXQFWLRQV�WKDW�

FRXOGQ
W�RWKHUZLVH�EH�DFFRPSOLVKHG�DW�&DPS�9,,��

4� +RZ�ORQJ�GR�\RX�WKLQN�\RX�VSHQW�HDFK�GD\�RXW�DW�

&DPS�9,,"��

$� (LJKW�WR����KRXUV��,�ZRXOG�JXHVV��

4� $QG�WKDW����WKDW�ZDVQ
W�WKH�HQG�RI�\RXU�GD\��ZDV�LW"�

$� 1R���:H�VWLOO����ZH�VWLOO�KDG�RWKHU�GXWLHV�WR�SHUIRUP�

RYHU�DW�&DPS�$PHULFD��DFFRXQWDELOLW\�IRU�P\�IRONV�DQG�

WUDLQLQJ��LI�\RX�ZLOO��SK\VLFDO�ILWQHVV�WUDLQLQJ�DQG�RWKHU�

W\SHV�RI�WUDLQLQJ��HYDOXDWLRQV�DQG�WKLQJV�OLNH�WKDW���

4� 6HYHQ�GD\V�D�ZHHN"�

$� $EVROXWHO\���

4� $W�WKDW�WLPH��GLG�\RX�KDYH�DQ\�FRPSXWHU�DFFHVV�DW�

&DPS�9,,"��

$� ,�KDG�KDG�D�VWDQGDORQH�FRPSXWHU�����������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

�������:H�ZHUH�DEOH�WR�XVH�WKDW�IRU�DGPLQLVWUDWLYH�SXUSRVHV���

%XW�WKDW����WKDW�ZDV�WKH�RQO\����WKDW�ZDV�WKH�RQO\�FRPSXWHU�

Case 1:21-cv-00627-CRC   Document 22-7   Filed 04/28/22   Page 16 of 76

JA376

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 381 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

WKDW�,�XVHG�DW�&DPS�9,,���

4� 1RZ��WKH�JXDUGV�WKDW�\RX�KDG��ZHUH�WKH\�WUDLQHG�RQ�KRZ�

WR�LQWHUDFW�ZLWK�WKH�DFFXVHG"�

$� 7KH\�ZHUH���:H�KDG�D�UHKHDUVDO�SHULRG�EHIRUH����EHIRUH�

WKH\�DUULYHG���:H�XQGHUVWRRG�WKDW�PRVW�RI�RXU�LQWHUDFWLRQV�

ZRXOG�EH�WUDQVDFWLRQDO��LI�\RX�ZLOO���6R�RXU�UROH�RI�WKH�JXDUG�

IRUFH�ZDV�QRW�WR�HQJDJH�LQ�GHWDLOHG�FRQYHUVDWLRQ��GLVFXVVLRQV���

,I�WKHUH�ZHUH�TXHVWLRQV�IRU�ZKLFK�WKH�JXDUG�IRUFH�FRXOGQ
W�

DQVZHU��WKHQ�WKH\�ZHUH�HOHYDWHG�WKURXJK�WKH�FKDLQ�RI�FRPPDQG�

WKHUH�ZLWKLQ����ZLWKLQ�&DPS�9,,�WR����WR�VDWLVI\�WKH�

UHTXLUHPHQW���

4� $QG�ZKDW�DERXW�\RX"��'LG�\RX�KDYH�LQWHUDFWLRQ�ZLWK�WKH�

DFFXVHG�GXULQJ����ZHOO��WKH�QHDUO\����PRQWKV�WKDW�\RX�ZHUH�LQ�

FRPPDQG"�

$� ,�GLG���6R�HDFK�WLPH�623V�FKDQJH��IRU�H[DPSOH��WKH�

UHFUHDWLRQ�VFKHGXOH�FKDQJHG�RU�ZKHQ�5DPDGDQ�ZDV�DSSURDFKLQJ��,�

EULHIHG�WKHP���,�WDONHG�WR�WKHP�LQGLYLGXDOO\�RQ�KRZ�WKDW����

KRZ�WKDW�ZRXOG�XQIROG���,�ZDQWHG�WR�PDNH�VXUH�,�JRW�WKH�

PHVVDJH�DFURVV���

$QG�VR�ZH�ZRXOG�SXW�WRJHWKHU�D����ZLWK�P\�FRPPDQG�

WHDP��ZH
G�SXW�WRJHWKHU�VRPH�RI�WKDW����WKDW�ODQJXDJH���6R�LI�

WKHUH�ZHUH�TXHVWLRQV�DVNHG��ZH�ZHUH�DOO�RQ�WKH�VDPH�SDJH��VR�

GLIIHUHQW�FKDQJHV�LQ�SURFHGXUHV��LI�\RX�ZLOO��SULPDULO\�
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ZLWKLQ����ZLWKLQ�WKH�FDPS���,
G�OHW�WKHP�NQRZ�WKDW�WKH�,&5&�

ZDV�FRPLQJ�DQG�WKH\
G�KDYH�DQ�RSSRUWXQLW\�WR�PHHW�ZLWK�WKHP��

VR�WKRVH�W\SHV�RI�WKLQJV�,����,�GHOLYHUHG�P\VHOI���

4� 1RZ��DOO�RI�WKHVH�WUDQVDFWLRQV��WKH\�ZRXOG�EH�

GRFXPHQWHG�LQ�ZKDW�LV�NQRZQ�DV�WKH�'HWDLQHH�,QIRUPDWLRQ�

0DQDJHPHQW�6\VWHP�����

$� &RUUHFW��

4� �����',06���

:KHQ�\RX�VD\�WUDQVDFWLRQDO��DUH�\RX�WDONLQJ�DERXW�

WKLQJV�OLNH�VZDSSLQJ�RXW�D�ZDWHUERDUGHU����ZDWHU�ERWWOH��D����

VZDSSLQJ�RXW�D�7�VKLUW��WKRVH�NLQG�RI�WKLQJV"�

$� &RUUHFW��FRUUHFW���([FKDQJH�RI�ODXQGU\��H[FKDQJH�RI�

PHDOV��ERRNV��,&5&����SRVWFDUGV��OHWWHUV��WKLQJV�OLNH�WKDW�

WKDW�GHWDLQHHV�ZHUH�����

4� :KDW�DERXW�\RXU�JXDUGV"��:KDW�GLG�WKH\�ZHDU"��

$� 8QLIRUPV��PLOLWDU\�XQLIRUPV���

4� +RZ�GLG�WKH�JXDUGV�WDON�WR�HDFK�RWKHU"��

$� :H�DGGUHVVHG�HDFK�RWKHU����IRU�WKH�SURWHFWLRQ�RI�

RSHUDWLRQDO�VHFXULW\��ZH�KDG�SVHXGRQ\PV�WKDW�ZH�XVHG�ZLWKLQ�

WKH����ZLWKLQ�WKH�IDFLOLW\���:H�GLGQ
W�XVH�RXU����RXU�RZQ����

RXU�RZQ�QDPHV�ZLWKLQ�WKH�IDFLOLW\���:H�DOO�KDG�QDPHWDJV��LI�

\RX�ZLOO��WKDW�LGHQWLILHG����WKDW�HDFK�RI�XV�KDG�D�SVHXGRQ\P�

WKDW�ZH�ZRUH�DOO�RI�WKH�WLPH�LQ�WKHUH��DQG�VR�WKDW�WKH�
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�����

GHWDLQHHV�FRXOG�LGHQWLI\�XV�DV�ZHOO���6R�WKDW�SVHXGRQ\P�ZDV�

FRQVLVWHQW�WKURXJKRXW�&DPS�9,,��

4� $QG�KRZ�GLG�WKH�JXDUGV�DGGUHVV�WKH�GHWDLQHHV"��

$� �'HWDLQHH����,�PHDQ��ZH�GLGQ
W�W\SLFDOO\�XVH�WKH�

GHWDLQHH
V�����

4� 7KH\�KDG�,61�QXPEHUV��ULJKW"�

$� &RUUHFW���7KH\�KDG�,61�QXPEHUV���

4� $OO�ULJKW���:H
YH�WDONHG�D�OLWWOH�ELW�DERXW�VRPH�RI�

WKH�DPHQLWLHV���:KDW�NLQG�RI�IRRG�GLG�WKH\�JHW�GXULQJ�WKLV�

SHULRG�RI�WLPH"�

$� 6R�PHDOV�ZHUH�GHOLYHUHG�WKUHH�WLPHV�D�GD\�E\�P\�IRUFH�

WR����IURP�WKH����IURP�WKH�GLQLQJ�IDFLOLW\�WR����WR�&DPS�9,,���

+DODO�PHDOV����KDODO�FHUWLILHG�PHDOV�ZHUH�WKH�SULPDU\���$QG�

WKHUH
V�D�PHQX�WKDW�F\FOHG�WKURXJK�DERXW�D�WZR�ZHHN����

WZR�ZHHN�SHULRG���

7KH�GHWDLQHHV�KDG�VRPH�VHOHFWLRQ�LQ�ZKDW�ZDV�RIIHUHG��

EXW�W\SLFDOO\�WKHUH�ZHUH�IRXU�RU�ILYH�GLIIHUHQW�PHDO�

VHOHFWLRQV��DQG�WKH\�ZRXOG�SLFN�WKDW�DQG�WKDW�ZRXOG�EH�WKHLU��

IRU�H[DPSOH��GLQQHU�PHDO�RI�FKRLFH�DW�WKDW�WLPH�SHULRG���

4� +RZ�ZRXOG�WKHLU�FHOOV�EH�FOHDQHG"��

$� 7KH\�GLG����WKH\�GLG�PRVW�RI�WKH�FOHDQLQJ�WKHPVHOYHV���

6R�W\SLFDOO\�6XQGD\�ZDV�D�GD\�IRU�ZKLFK�ZH�GLVWULEXWHG�

JURRPLQJ��SHUVRQDO�JURRPLQJ�JHDU���(DFK�RQH�RI�WKHP�KDG�KLV�
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�����

RZQ�UD]RU�DQG�WULPPHUV�DQG�VFLVVRUV�DQG�WKLQJV�OLNH�WKDW�WKDW�

ZH�ZRXOG�XVH����ZH�ZRXOG�SDVV�RXW�RQ�6XQGD\V��DQG�WKHQ�6XQGD\�

ZH
G�DOVR�XVH�IRU�WKH�FHOO�FOHDQLQJ�RSSRUWXQLW\���

%XW�LI�WKH�GHWDLQHH�DVNHG�IRU�D�PHDQV�WR�FOHDQ�KLV�

FHOO�DQ\�RWKHU�GD\�RI�WKH�ZHHN��,�EHOLHYH�ZH�ZRXOG�GR�WKDW���

6XQGD\�ZDV�W\SLFDOO\�WKH�GD\�IRU�WKDW��DQG�LI�ZH�KDG�WR�GR�

VRPH�DGGLWLRQDO�FOHDQLQJ��P\�JXDUG�IRUFH�ZRXOG�GR�WKDW���

4� $OO�ULJKW���/HW
V�VKLIW�QRZ�WR�WKH�ODZ�HQIRUFHPHQW�

LQWHUYLHZV�WKDW�ZHUH�FRQGXFWHG�RI�WKHVH�ILYH�PHQ�IURP�

-DQXDU\�������H[WHQGLQJ�DW�OHDVW�IRU�RQH�RI�WKHVH�PHQ��LQWR�

)HEUXDU\�RI��������

$� 2ND\��

4� +RZ�GLG�WKH�LQWHUYLHZV�ZRUN"��

$� :HOO��ILUVW�RI�DOO��$GPLUDO�+DUULV�QRWLILHG�PH�DERXW�

WKHVH�ODZ�HQIRUFHPHQW�WHDPV���,�ZDV�DEOH�WR�PHHW�WKHP�LQ�

DGYDQFH��DQG�ZH�XQGHUVWRRG�KRZ�WKLV�SURFHVV�ZRXOG�WDNH�SODFH���

(FKR�,,�ZRXOG�EH�WKH�VLWH�IRU�ZKLFK�ZH�ZRXOG����ZH�ZRXOG�PHHW���

:H�ZRUNHG�RXW�WKRVH�DUUDQJHPHQWV��LI�\RX�ZLOO��ZLWK�WKH�ODZ�

HQIRUFHPHQW�WHDP�

7KHQ�ZKHQ�WLPH�EHJDQ��ZKHQ�WKH�ILUVW����ZKHQ�ZH�

VWDUWHG�WKH�LQWHUYLHZV��,�ZRXOG����,�ZRXOG�JR�RU�RQH�RI�P\�

JXDUG�IRUFH�PHPEHUV�ZRXOG�JR�LQGLYLGXDOO\�WR�HDFK�FHOO�DQG�

QRWLI\�WKH�GHWDLQHH���7RPRUURZ�\RX�KDYH�D�PHHWLQJ���<RX�KDYH�D�
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NQRZV�HYHU\WKLQJ��

0-�>&RO�&2+(1@���2ND\���

4� 'LG�WKH�FDPS��ZKLOH�\RX�ZHUH�WKHUH��KDYH�VWDQGDUG�

RSHUDWLQJ�SURFHGXUHV"�

$� :H�GLG���:H�ZHUH�DEOH�WR�OHYHUDJH�WKH�H[LVWLQJ�

VWDQGLQJ�RSHUDWLQJ�SURFHGXUHV�IURP�RWKHU�FDPSV�WKDW�ZHUH�LQ�

RSHUDWLRQ�DW�WKH�VDPH�WLPH�WR�EXLOG�RXU�RZQ���6R�ZH�ZHUH�DEOH�

WR�DGDSW�WKRVH��WKRVH�623V��WR�FRQIRUP�ZLWK�RXU�XQLTXH�

IDFLOLW\���)RU�WKH�PRVW�SDUW��ZH�ZHUH�DEOH�WR�IROORZ�WKRVH��WR�

WKH�H[WHQW�SRVVLEOH��LQ����DW�&DPS�9,,��

4� ,�WKLQN����ZHOO��,�EHOLHYH����ZRXOG�\RX�DJUHH�ZLWK�

WKLV�VWDWHPHQW��WKDW�LQ�VRPH�LQVWDQFHV�ZLWK�UHVSHFW�WR�623V��

WKDW�\RX�ZHUH�DFWXDOO\�DKHDG�RI�WKH�RWKHU�FDPSV�RQ�*XDQWDQDPR"��

$� :HOO��ZH�FHUWDLQO\�WULHG�WR�NHHS�SDFH�ZLWK�WKHP���,�

PHDQ��,�FRQVXOWHG�ZLWK�RWKHU����ZLWK�WKH����ZLWK�WKH�-7)�

FRPPDQGHU���+H�ZDV�LQWHUHVWHG�LQ�WKH�623�GHYHORSPHQW���,�ZRXOG�

OLNH�WR�VD\�,�DW�OHDVW�WULHG�WR�NHHS�SDFH�ZLWK�WKRVH�WKDW�ZHUH�

DOUHDG\�SUHSDUHG���5HPHPEHU��WKRVH�623V�KDG�EHHQ�SUHSDUHG�RYHU�

D�SHULRG�RI�\HDUV���6R�,�GLG�P\�EHVW�WR�PDNH�VXUH�WKH\�ZHUH�LQ�

NHHSLQJ�ZLWK�WKH�VDPH�SURFHGXUHV�

0-�>&RO�&2+(1@���0U��6ZDQQ��PD\�,�DVN�D�TXHVWLRQ"��6LU��

ZKHQ�\RX�VD\��RWKHU�FDPSV���DUH�\RX�WDONLQJ�DERXW�RWKHU�'R'�

FDPSV"��
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:,7���&RUUHFW��VLU���,
P�UHIHUULQJ�WR�&DPSV�9�DQG�9,���

0-�>&RO�&2+(1@���&RS\���7KDQN�\RX���

4� $OO�ULJKW���<RX�KDG����PRQWKV�DV�WKH�FDPS�FRPPDQGHU"�

$� <HV��VLU��

4� 'LG�\RX�VHH�DQ\WKLQJ�WR�VXJJHVW�WKDW�DQ\�RI�WKHVH�PHQ��

GXULQJ�WKH�SHULRG�RI�WLPH��VD\��6HSWHPEHU�WR����WKH�LQWHUYLHZ�

SHULRGV��ZHUH�GLVRULHQWHG��DQ[LRXV��GLVWUHVVHG��KDYLQJ�DQ\�

GLIILFXOW\�FRQFHQWUDWLQJ"�

$� ,�FRXOG�VD\�WKDW����ZKHQ�LW�FRPHV�WR�GLVWUHVV��,����

WKDW�ZRXOG�EH�VRPHWKLQJ�,�ZRXOG�KDYH�REVHUYHG���$Q[LHW\��

WKLQJV�OLNH�WKDW��DUH�WRXJK�WR����WRXJK�IRU�PH�WR�EH�DEOH�

WR����WR�HYDOXDWH���%XW�GLVWUHVV�LV�VRPHWKLQJ�WKDW�,�WKLQN�,�

ZRXOG�EH�DEOH�WR�UHFRJQL]H�DV�WKH�FDPS�FRPPDQGHU�ZLWK�P\�

HQJDJHPHQWV�ZLWK�WKHP���,
P�FRPIRUWDEOH����,
P�FRPIRUWDEOH�

ZLWK�WKDW�DVVHVVPHQW���

4� 'LG�\RX�VHH�DQ\WKLQJ�WR�LQGLFDWH�WKDW�DQ\�RI�WKHVH�PHQ�

ZHUH�LQFDSDEOH�RI�PDNLQJ�WKHLU�RZQ�GHFLVLRQV"��

$� 1R��VLU���,�KDG�FRQYHUVDWLRQV�ZLWK�WKHP���7KH\�ZHUH�

DEOH�WR����WKH\�FOHDUO\�OHW�PH�NQRZ�ZKHQ�WKH\�GLGQ
W�ZDQW�WR�

JR�WR�D�PHHWLQJ��ZKHQ�WKH\�ZDQWHG�WR�JR�WR�D�PHHWLQJ���

,�UHPHPEHU�ZH�KDG�PHGLFDO�FDUH�WKDW�ZH�WRRN�WKHP�RXW�

RI�&DPS�9,,�IRU�GHQWDO�FOHDQLQJ��GHQWDO�FKHFNV��RSWRPHWU\���:H�

KDG����WKH\�KDG�FRQYHUVDWLRQV�ZLWK�PH�DQG�RWKHU�PHPEHUV�RI�P\�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

JXDUG�IRUFH�IRU�WKRVH�WKLQJV��DQG�,����,�EHOLHYH�WKH\�ZHUH�

HQJDJLQJ�DQG�XQGHUVWRRG�WKHLU����WKHLU�GHFLVLRQV����

7&�>05��6:$11@���(YHU\WKLQJ�WKDW�,�DVN�IXUWKHU�RQ�ZLOO�EH�

LQ�D�FORVHG�VHVVLRQ���7KDQN�\RX��

:,7���<HV��VLU���7KDQN�\RX���

4� ([FXVH�PH���2QH�ILQDO�TXHVWLRQ���$QG�ZH
YH�WDONHG�

DERXW�WKLV���

$� 2ND\��

4� ,Q�WKH�6HQDWH�6HOHFW�&RPPLWWHH�RQ�,QWHOOLJHQFH��

VXEFRPPLWWHH�VWXG\�RI�WKH�&,$
V�GHWHQWLRQ�DQG�LQWHUURJDWLRQ�

SURJUDP�DW�SDJH������WKHUH
V�D�VWDWHPHQW�WKDW�UHDGV�WKDW�WKHVH�

PHQ�ZHUH�XQGHU�WKH�RSHUDWLRQDO�FRQWURO�RI�WKH�&HQWUDO�

,QWHOOLJHQFH�$JHQF\���'R�\RX�EHOLHYH�WKDW�VWDWHPHQW�WR�EH�

WUXH"��

$� 1R��VLU���2SHUDWLRQDO�FRQWURO�UHIHUV�WR�WKH�

DXWKRULWLHV�D�FRPPDQGHU�KDV�RYHU�KLV�RU�KHU�DVVLJQHG�IRUFHV��

DQG�,�EHOLHYH�,����DV�D�FRPPDQGHU��,�KDG����,�KDG�IXOO�

UHVSRQVLELOLW\�DQG�DXWKRULWLHV�RYHU�WKRVH����WKRVH�IRUFHV���

7KH\�UHVSRQGHG�WR�P\�RUGHUV�FRQVLVWHQWO\���,����,�EHOLHYH�WKDW�

WR�EH�WKH�FDVH��

7&�>05��6:$11@���2ND\���,�ZLOO�DVN�\RX�IRU�\RXU�UHDVRQV�LQ�

WKH�FORVHG�VHVVLRQ���

:,7���2ND\��
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

/'&�>05��&211(//@���<HV��VLU���

0-�>&RO�&2+(1@���$OO�ULJKW���

&5266�(;$0,1$7,21�

4XHVWLRQV�E\�WKH�/HDUQHG�'HIHQVH�&RXQVHO�>05��&211(//@���

4� *RRG�PRUQLQJ��VLU���

$� *RRG�PRUQLQJ��VLU��

4� $UH�\RX�JRRG�IRU�ZDWHU"��

$� ,
P�JRRG���7KDQN�\RX�YHU\�PXFK��

4� 7KDQN�\RX���0U��6ZDQQ�PDGH�WKH�SRLQW�WKDW�\RX�KDG�

DJUHHG�WR�PHHW�ZLWK�PH��ZKLFK�,�UHDOO\�DSSUHFLDWH���

$� 7KDQN�\RX��VLU��

4� ,�KRSH�WKDW�LW�KHOSV�HYHU\WKLQJ�JR�PRUH�VPRRWKO\���$QG�

DORQJ�WKRVH�OLQHV��LI�,�DVN�\RX�DERXW�DQ\�NLQG�RI�GRFXPHQW��

,
OO�VKRZ�\RX�ZKHUH�LW�LV���

$� 2ND\��

4� $QG�WKH\�ZLOO�EH�WKH�VDPH�GRFXPHQWV�WKDW�ZH�ZHQW�RYHU�

ZKHQ�ZH�PHW���

$� 2ND\���8QGHUVWRRG���

4� 6SHFLILFDOO\�DERXW�GRFXPHQWV��GR�\RX�VHH�WKDW�WKHUH
V�

D�ELQGHU�LQ�IURQW�RI�\RX"�

$� ,�GR��

4� 7KHUH�DUH�D�IHZ�GLIIHUHQW�WDEV�LQ�WKDW�ELQGHU���:RXOG�

\RX�PLQG�MXVW�ORRNLQJ�DW�WKH����DW�WKH�JUHHQ�WDEV��DQG�\RX
OO�

Case 1:21-cv-00627-CRC   Document 22-7   Filed 04/28/22   Page 24 of 76

JA384

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 389 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

VHH�RQH�WKDW�VD\V�&3��RQ�LW"�

$� 2ND\��

4� 2ND\���7KDW
V�WKH�RQH�WKDW�ZH
UH�EDVLFDOO\�JRLQJ�WR�EH�

WDONLQJ�DERXW���$QG�VRPH�RI�WKH�ZULWLQJ�LV�YHU\�VPDOO���

$� ,�EURXJKW�P\�JODVVHV���7KDQNV��

4� 9HU\�JRRG���,�GLG�WRR��VR�ZH
UH�JRRG���

$� 2ND\���

4� 2ND\���7KH����\RX
OO�VHH�VRPH����VRPH�GRFXPHQWV�,
P�

JRLQJ�WR�EH�VKRZLQJ�\RX�RQ�WKH�GRFXPHQW�FDPHUD�EHFDXVH����EXW�

ZKHQ�,�DVN�\RX�DERXW�RQH�RI�WKRVH�GRFXPHQWV��GR�\RX�VHH�WKDW�

GRZQ�WKHUH�LQ�WKH�FRUQHU�WKHUH�LV�D����D�QXPEHU�WKDW�VD\V�&3��

GDVK��VRPHWKLQJ��VRPHWKLQJ"�

$� ,�GR���

4� 2ND\���6R�WKDW
V�ZKDW�ODZ\HUV�FDOO�WKH�%DWHV�QXPEHU��

DQG�ZH
OO�EH����,
OO�EH�UHIHUULQJ�WR�WKDW���6R�LI�,�QHHG�WR�

GLUHFW�\RX�WR�&3���SDJH����WKHQ�WKDW
V�KRZ�\RX�ZRXOG�ILQG�LW���

$� 8QGHUVWRRG���

4� 2ND\���*UHDW���7KH����WKH�RWKHU�VRUW�RI�JURXQG�UXOHV�

WKLQJV�WKDW�,�ZDQW�WR�JR�RYHU�ZLWK�\RX�LV��REYLRXVO\�WKHUH
V�D�

ORW�RI�FODVVLILHG�LQIRUPDWLRQ�VXUURXQGLQJ�RXU�WRSLF�KHUH���$QG�

FDQ�ZH�DJUHH�WKDW�,�KDYH�IRUPXODWHG�WKH�TXHVWLRQV�VRPHWLPHV��

OLNH�WKH�JRYHUQPHQW�GLG��WR�WU\�WR�SLFN�RXW�XQFODVVLILHG�

DVSHFWV�RI�RWKHUZLVH�FODVVLILHG�WRSLFV"�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

$� ,�DJUHH���,�XQGHUVWDQG���

4� $QG�VR�,
OO�MXVW�DVN�WKDW�\RX�OLVWHQ�YHU\�FORVHO\�WR�

WKH�TXHVWLRQ���6RPHWLPHV�,
OO�DVN�\RX�D�\HV�RU�QR�TXHVWLRQ��

OLNH�GR�\RX�NQRZ�VRPHWKLQJ���$QG�,
P�QRW�DVNLQJ�\RX�WR�WHOO�PH�

WKH�XQGHUO\LQJ�WKLQJ���,
P�DVNLQJ�GR�\RX�NQRZ�LW���

$� 7KDQN�\RX��

4� 'RHV�WKDW�PDNH�VHQVH"�

$� <HV��LW�GRHV��

4� 2ND\���7KH�RWKHU�WKLQJ�LV�WKDW�WKH�MXGJH�KDV�UXOHG�

WKDW�DOO�RI�XV�KHUH�LQ�WKLV�FRXUWURRP�DUH�FXVWRGLDQV�RI�

FODVVLILHG�LQIRUPDWLRQ���6R�LQ�DQ�RSHQ�VHVVLRQ��LI�,�DVN�D�

TXHVWLRQ�WKDW�\RX�WKLQN�FDOOV�IRU�D�FODVVLILHG�DQVZHU��WKH�

EHVW�SUDFWLFH�LV�MXVW�WR�VD\�WKDW�LW
V�D�����LVVXH���

$� 2ND\���

4� $OO�ULJKW"��$QG�WKDW
V�D�ZD\�WR�DGGUHVV�WKH�TXHVWLRQ�

ZLWKRXW�FRQILUPLQJ�RU�GHQ\LQJ�ZKHWKHU�WKH�LQIRUPDWLRQ�LQ�P\�

TXHVWLRQ�ZDV�FODVVLILHG���

$� ,�XQGHUVWDQG���

4� $QG�LI�WKHUH
V�DQ�REMHFWLRQ��HLWKHU�DERXW�FODVVLILHG�

LQIRUPDWLRQ�SULYLOHJH�RU�VRPH�RWKHU�WRSLF��WKH�DWWRUQH\V�ZLOO�

FRQIHU�XVXDOO\��DQG�WKHQ�WKH�MXGJH�ZLOO�UXOH���6R�\RX�MXVW�

ZDLW�IRU����FDQ�ZH�MXVW�DJUHH�WKDW�\RX
OO�ZDLW�IRU�WKH�MXGJH�

WR�WHOO�\RX�ZKHWKHU�WR�DQVZHU�RU�QRW"�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

$� ,�XQGHUVWDQG���,
OO�ZDLW��

4� 2ND\���*UHDW���7KDQN�\RX�YHU\�PXFK���

$� 6XUH���

>7KH�VHFXULW\�FODVVLILFDWLRQ�EXWWRQ�ZDV�SXVKHG�LQ�WKH�

FRXUWURRP�ZKLFK�FDXVHG�WKH�YLGHR�IHHG�WR�WHUPLQDWH�DW�������

��1RYHPEHU������@�

>7KH�0LOLWDU\�&RPPLVVLRQ�UHVXPHG�DW���������1RYHPEHU������@�

0-�>&RO�&2+(1@���&RXQVHO��ZH
UH�EDFN�RQ���$OO�ULJKW��WKDQN�

\RX���:H�OHW�LW�UXQ�ZKLOH�\RX�JX\V�ZHUH�FRQIHUULQJ���$UH�ZH�

DOO�RQ�WKH�VDPH�SDJH"��

/'&�>05��&211(//@���,�EHOLHYH�VR��VLU���

0-�>&RO�&2+(1@���2ND\���([FHOOHQW��

&5266�(;$0,1$7,21�&217,18('�

4XHVWLRQV�E\�WKH�/HDUQHG�'HIHQVH�&RXQVHO�>05��&211(//@�

4� $W�VRPH�SRLQW�$GPLUDO�+DUULV�QRPLQDWHG�\RX�WR�EH�

&DPS�9,,�FRPPDQGHU"�

$� 7KDW�LV�FRUUHFW��VLU���

4� 2ND\���$QG�WKDW�ZDV�D�QHZ�FDPS"��&DPS�9,,�ZDV�QRW�

SUHYLRXVO\�LQ�RSHUDWLRQ"�

$� 7KDW
V�FRUUHFW���

4� 2ND\���

/'&�>05��&211(//@���0D\�,�FRQVXOW"��

0-�>&RO�&2+(1@���<RX�PD\��DEVROXWHO\��
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

GLVFXVVLRQV�KHUH�LQ�WKH�FRXUWURRP��DQG�ZKLOH�SHRSOH�PLJKW�EH�

VHHLQJ�\RX�GRLQJ�LW��WKH\�GRQ
W�NQRZ�ZKDW�\RX
UH�DFWXDOO\�

VD\LQJ�����

/'&�>05��&211(//@���5LJKW�

0-�>&RO�&2+(1@��������ZKLFK�DOORZV�IRU�PRUH�IUHH�IORZLQJ�

GLVFXVVLRQ�ZKLOH�ZH
UH�KHUH�

/'&�>05��&211(//@���<HV�

0-�>&RO�&2+(1@���$OO�ULJKW���/HW
V�UH�FDOO�WKH�ZLWQHVV��

>7KH�ZLWQHVV�UHVXPHG�WKH�ZLWQHVV�VWDQG�@

0-�>&RO�&2+(1@���6LU��\RX�DUH�EDFN�RQ�WKH�VWDQG���3OHDVH�

KDYH�\RXU�VHDW��DQG�,�UHPLQG�\RX��\RX
UH�VWLOO�XQGHU�RDWK���

7KDQN�\RX�IRU�\RXU�SDWLHQFH�

:,7���7KDQN�\RX��-XGJH���

0-�>&RO�&2+(1@���0U��&RQQHOO��\RX�PD\�FRQWLQXH�

/'&�>05��&211(//@���7KDQN�\RX���6RUU\�DERXW�DOO�WKDW��VLU��

&5266�(;$0,1$7,21�&217,18('�

4XHVWLRQV�E\�WKH�/HDUQHG�'HIHQVH�&RXQVHO�>05��&211(//@����

4� $W�VRPH�SRLQW�DIWHU�\RXU�QRPLQDWLRQ�DV�&DPS�9,,�

FRPPDQGHU��\RX�SDUWLFLSDWHG�LQ�DQ�LQWHUDJHQF\�PHHWLQJ�ZKHUH�

\RX�UHFHLYHG�PRUH�LQIRUPDWLRQ�DERXW�\RXU�PLVVLRQ��LV�WKDW�

ULJKW"��

$� &RUUHFW���

4� $QG�\RX�OHDUQHG�\RX
G�EH�LQ�FKDUJH�RI�WZR�IDFLOLWLHV��
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

&DPS�9,,�DQG�&DPS�(FKR�,,"�

$� 6R�WKH�IDFLOLW\����WKH�IDFLOLW\�UHDOO\�UHPDLQHG����,�

ZDV�UHVSRQVLEOH�IRU�WKH����IRU�WKH�RSHUDWLRQV���)DFLOLWLHV�ZH�

FDQ�WDON�DERXW�LQ�D�����VHVVLRQ���

4� ,�XQGHUVWDQG�WKH�GLVWLQFWLRQ���

<RX�ZRXOG�EH�UHVSRQVLEOH�IRU�WKH�RSHUDWLRQ�RI�WZR����

WZR����RI�&DPS�9,,�DQG�&DPS�(FKR�,,"�

$� &RUUHFW���

4� 2ND\���$QG�DW�WKDW�WLPH��DOWKRXJK�\RX�GLGQ
W�NQRZ�DQ\�

GHWDLOV��\RX�NQRZ�WKDW�DW�RQH�WLPH�&DPS�(FKR�,,�KDG�EHHQ�XVHG�

E\�WKH�&,$�WR�KRXVH�GHWDLQHHV"��

$� ,�OHDUQHG�WKDW���,�GRQ
W�UHPHPEHU�VSHFLILFDOO\�ZKHQ��

EXW�,�OHDUQHG�WKDW�DW�VRPH�SRLQW��\HV���

4� 2ND\���$QG�LQ����DV�SDUW�RI�\RXU�UHVSRQVLELOLWLHV��\RX�

LQVSHFWHG�WKH����WKH�SK\VLFDO�IDFLOLWLHV�EHIRUH�WKH�GHWDLQHHV�

DUULYHG"��

$� <HV��VLU���0\�WHDP����P\�WHDP�ZDV�UHVSRQVLEOH�IRU�

WKDW���7KDW
V�FRUUHFW���

4� 2ND\���6LU��,
P�JRLQJ�WR�VKRZ�\RX�VRPH�SKRWRJUDSKV�RQ�

WKH�VFUHHQ�LQ�IURQW�RI�\RX���

$� 2ND\���

4� 7KHVH�SKRWRJUDSKV�KDYH�DOUHDG\�EHHQ����,
YH�DOUHDG\�

GLVFXVVHG�WKHP�ZLWK�WKH�SURVHFXWLRQ��DQG�WKLV�ZLOO����EHFDXVH�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

WKH�GRFXPHQWV�WKHPVHOYHV�DUH�FODVVLILHG��WKH\�ZLOO�QRW�EH�

VKRZQ�RXWVLGH�RI�WKLV�FRXUWURRP���7KH����VR�,
OO�DVN�\RX�WR����

WKLV�LV�RQH�RI�WKRVH�RFFDVLRQV�\RX�VKRXOG�OLVWHQ�YHU\�

FDUHIXOO\�WR�WKH�TXHVWLRQ�DQG�RQO\�DQVZHU�WKH�TXHVWLRQ�ZKLFK�,�

DVN���

$� 2ND\��

/'&�>05��&211(//@���6R��VLU��LI�,�FRXOG�KDYH�DFFHVV�WR�WKH�

GRFXPHQW�FDPHUD��,�KDYH�SUH�FRRUGLQDWHG�ZLWK�WKH�FRXUW�

UHSRUWHUV��DQG�WKLV�ZLOO�QRW�EH�GLVSOD\HG�WR�WKH�JDOOHU\���

0-�>&RO�&2+(1@���2ND\���7ULDO�&RXQVHO"��

07&�>05��75,9(77@���6LU��ZH�KDYH�QR�REMHFWLRQ�WR�LW�EHLQJ�

GLVSOD\HG�WR�WKH�ZLWQHVV���2EYLRXVO\��LW�FDQ
W�EH�GLVSOD\HG�WR�

WKH�JDOOHU\���2XU�FRQFHUQ��WRR��LV�WR�PDNH�VXUH�WKDW�LW
V�QRW�

RQ�FRXQVHO�VFUHHQV��ZKLFK�FDQ�EH�VHHQ�VRPHWLPHV�IURP�WKH�

JDOOHU\���

0-�>&RO�&2+(1@���(VSHFLDOO\�DV�\RX�JHW�FORVHU�WRZDUGV�WKH�

EDFN�

07&�>05��75,9(77@���<HV��VLU���

0-�>&RO�&2+(1@���6R�ZKDW�ZRXOG�\RX�OLNH�PH�WR�GR�ZLWK�

WKDW"��

/'&�>05��&211(//@���,
P�VRUU\��VLU"��

0-�>&RO�&2+(1@���:KDW�ZRXOG�\RX�OLNH�PH�WR�GR�ZLWK�WKDW"��

%HFDXVH�WKDW�LV�WHFKQLFDOO\�WUXH���7KH�FORVHU�\RX�JHW�WR�WKRVH�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

ORQJ���

0-�>&RO�&2+(1@���2ND\���6R�,
OO�WHOO�\RX�ZKDW��WKHQ���

/HW
V�MXVW�WU\�WR�JHW�WKURXJK�\RXU�H[DPLQDWLRQ�DQG�WKHQ�ZH
OO�

WDNH�D�UHFHVV���

0D
DP��ZH
OO�FRPH�EDFN�WR�\RX�DIWHU�OXQFK�

/'&�>05��&211(//@���<HV��VLU�

0-�>&RO�&2+(1@���8QOHVV�KH
V�UHDOO\�IDVW��DQG�WKHQ�,
OO�

DGMXVW���$OO�ULJKW���

:H
UH�UHDG\�IRU�WKH�ZLWQHVV���7KDQN�\RX��VLU��

>7KH�ZLWQHVV�UHVXPHG�WKH�ZLWQHVV�VWDQG�@

0-�>&RO�&2+(1@���6LU��SOHDVH�UHWXUQ�WR�\RXU�VHDW���,�WKLQN�

ZH
UH�JRLQJ�WR�JHW�D�OLWWOH�ELW�IXUWKHU�GRZQ�WKH�URDG��VR������

:,7���2ND\���

0-�>&RO�&2+(1@���0U��&RQQHOO�LV�JRLQJ�WR�DVN�\RX�VRPH�

TXHVWLRQV�

:,7���$OO�ULJKW��VLU���7KDQN�\RX��

&5266�(;$0,1$7,21�&217,18('�

4XHVWLRQV�E\�WKH�/HDUQHG�'HIHQVH�&RXQVHO�>05��&211(//@����

4� 6LU��,�ZDQW�WR�DVVXUH�\RX�QRQH�RI�WKLV�KDV�DQ\WKLQJ�WR�

GR�ZLWK�\RX���,�NQRZ�\RX
UH�RXW�WKHUH�VZHDWLQJ��EXW�LW�LV�DOO��

LW�KDV�QRWKLQJ�WR�GR�ZLWK�\RX���$W�WKH�HQG�RI�WKH�GD\�ZH�ZHQW�

IRU�WKH�ORZ�WHFK�VROXWLRQ�RI�,�MXVW�PDGH�FRSLHV�RI�WKH�SDFNHW�

DQG�\RX�VKRXOG�KDYH�VRPH�ORRVH�SDSHUV�LQ�IURQW�RI�\RX���
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

$� ,�VHH�WKHP��

4� $OO�ULJKW���9HU\�JRRG���7KDW
V�ZKDW�,
P�JRLQJ�EH����

,
P�MXVW�JRLQJ�WR�JR�WKURXJK�WKRVH�ZLWK�\RX�IRU�D�OLWWOH�ELW��

RND\"��,
YH�WDONHG�WR�WKH�SURVHFXWLRQ�DERXW�DOO�RI�WKLV���

(YHU\ERG\�LV�RQ�WKH����,�WKLQN�HYHU\ERG\�LV�RQ�WKH�VDPH�SDJH���

$� 2ND\���

4� 7KH�SDJHV�FKDQJH��EXW�WKHUH�ZH�DUH���2ND\���

6R�RQ�WKH����WKH�ILUVW�GRFXPHQW�WKDW
V�LQ�IURQW�RI�\RX�

VKRXOG�VD\�DW�WKH�ERWWRP�RI�LW�$(����:�$WWDFKPHQW�%��3')�

SDJH�������

$� $FNQRZOHGJH��

4� 'R�\RX�VHH�WKDW"��2ND\���

$QG�WKDW�LV�D�SKRWRJUDSK�RI�D�WLHU��LV�WKDW�ULJKW"��

$� 7KDW�LV�FRUUHFW���

4� 2ND\���$QG�LI�\RX
OO�WXUQ�WR�WKH�QH[W�SDJH��LW�VKRXOG�

VD\�DW�WKH�ERWWRP�RI�WKH�$(����:�$WWDFKPHQW�%��3')�SDJH����"�

$� 7KDW
V�WKH�RQH�,�KDYH���

4� 2ND\���$QG�WKDW
V�D�SLFWXUH�RI�DQ�HPSW\�FHOO"��

$� &RUUHFW���

4� ,W�GHSLFWV�WKH�LWHPV�WKDW�\RX�GHVFULEHG�RQ�GLUHFW�

H[DPLQDWLRQ��WKH�GHVN��WKH�EHG��HW�FHWHUD"�

$� <HV��LW�GRHV���

4� 6LU��LI�\RX
OO�WXUQ�WKH�SDJH�WR�$(����:�$WWDFKPHQW�%��

Case 1:21-cv-00627-CRC   Document 22-7   Filed 04/28/22   Page 32 of 76

JA392

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 397 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

3')�SDJH��������

$� 2ND\���

4� �����WKDW
V�D�GLDJUDP���,
OO�JLYH�\RX�D�VHFRQG�WR�ORRN�

DW�LW���7KH����GRHV�WKDW�DSSHDU�WR�EH�D�GLDJUDP�RI�RQH�RI�WKH�

FHOOV�LQ�&DPS�9,,"�

$� 2ND\���,W�GRHV��\HV���

4� $QG�VR�OLNH��,
P�VXUH��HYHU\�FHOO�LQ�WKH�ZRUOG��WKH�

FHOOV�WKDW�\RX�GHVFULEHG�RQ�GLUHFW�H[DPLQDWLRQ��WKH\�KDYH�D�

GRRU"��

$� <HV��VLU��

4� $QG�WKH����RQ�RQH�RI�WKH�GRRUV��WKH����DQG�\RX�FDQ�

WXUQ�WR�$(����:�$WWDFKPHQW�%��3')�SDJH�������7KHUH
V�D�VPDOO�

JODVV�ZLQGRZ�LQ�WKH�GRRU"�

$� &RUUHFW���

4� $QG�WKHUH�DUH�ORFNDEOH�VORWV�FDOOHG����RIWHQ�FDOOHG�

EHDQ�KROHV"�

$� <HV���

4� $QG�DW�WKH�WLPH�WKDW�\RX�ZHUH�WKHUH��WKH�EHDQ�KROH�

VORWV�LQ�&DPS�9,,�ZHUH�NHSW�FORVHG�H[FHSW�ZKHQ�WKH\�ZHUH�LQ�

XVH�IRU�SDVVLQJ�IRRG�RU�RWKHU�SXUSRVHV��FRUUHFW"��

$� 7KDW
V�WUXH���

4� $QG�WKH�GRRU�WKDW�FRQWDLQV�WKH����WKH�EHDQ�KROHV���

�������������������
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

$� ,�EHOLHYH�VR���7KDW�VRXQGV�IDPLOLDU���

4� $QG�LI�\RX
OO�ORRN�DW�SDJH�����WKDW
V�LQ�IURQW�RI�\RX��

RQ�WKH�ULJKW�KDQG�VLGH�RI�WKDW�SKRWRJUDSK����������������

������������

$� <HV���

4� ��������������������������������������������������

���������������������

$� &RUUHFW���

���������������������������������

$� <HV���

4� 2ND\���,I�\RX�FRXOG�WXUQ�WR�$(����:�$WWDFKPHQW�%��3')�

������6KRXOG�EH�WKH�QH[W�SDJH���

$� 2ND\���

4� 7KDW�SLFWXUH�GHSLFWV�ZKDW�LW�ORRNV�OLNH�ZKHQ�

���������������������������������������������������:RXOG�\RX�

DJUHH"�

$� ,�ZRXOG�DJUHH���

4� $QG�LI�\RX�WXUQ�WR�WKH�QH[W�SDJH��3')�����LQ�WKDW�VDPH�

H[KLELW���

$� 2ND\���

4� �����������������������������������������������������

�������������������

$� 7KDW
V�FRUUHFW���
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

4� �����������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

$� 7KDW
V�FRUUHFW���

4� 2ND\���7KHUH�LV�DQ����\RX�WHVWLILHG�RQ�GLUHFW�

H[DPLQDWLRQ��������������������

$� &RUUHFW���

4� $QG�LI�\RX�FRXOG�MXVW�IOLS�EDFN��VLU��WR����WZR�SDJHV��

WR�3')�SDJH�������

$� *RW�LW��

4� ,V�WKDW�D�SKRWRJUDSK�����������������WKDW�\RX�

WHVWLILHG�DERXW"�

$� <HV��LW�LV�

���������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

4� 2ND\���1RZ��\RX�WHVWLILHG�RQ�GLUHFW�������������������

�����������������������������������������

$� <HV��,�GLG���

4� 2ND\����������������������������������

$� ,�GLG��
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

4� $OO�ULJKW���7R�UHIHU�WR�D�VSDFH�WKDW�LV�SDUWLDOO\�RSHQ�

WR�WKH�RXWVLGH"��

$� &RUUHFW���

4� <HDK���

$� 7KDW
V�FRUUHFW���

�����������������������������������������������������������

$� 7KDW
V�FRUUHFW���

��������������������������������������������������������������

��������������������������������������������������������������

$� 7KDW
V�FRUUHFW���

4� ,I�\RX�ZRXOGQ
W�PLQG�ORRNLQJ�DW�WKH�QH[W�SDJH�LQ�\RXU�

SDFNHW��ZKLFK�LV�$(����:�$WWDFKPHQW�%��3')�SDJH�������

$� <HV���

4� :RXOG�\RX�DJUHH�WKDW�WKLV�SLFWXUH���������������������

��������������������������������������������������������������

��������������������������������������������������������������

$� ,�ZRXOG�DJUHH���

4� 2ND\���$QG�LI�\RX�ZRXOG�WXUQ�WR�WKH�QH[W�SDJH�����:�

$WWDFKPHQW�%��3')�SDJH������:RXOG�\RX�WDNH�D�ORRN�DW�WKDW�IRU�

D�PRPHQW�����������������������������������������������������

�������7KLV�RQH�ZDV�RFFXSLHG��EXW������

$� <HV���

4� $QG�LI�\RX�ZRXOG�WXUQ�WR�WKH�QH[W�SDJH�����:�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

$WWDFKPHQW�%��3')�SDJH�������

$� *RW�LW��

4� $QG�DW�WKH����RQ�WKH�RXWVLGH��������������������\RX�

PHQWLRQHG�LW
V�SRVVLEOH�WR�VHH�D�OLWWOH�ELW�RI�QDWXUH��VHH�

VRPH�VXQOLJKW��������������������������������������������������

�������������������������

$� ,�ZRXOG�DJUHH��

4� 2ND\���$QG�SDJH�����LV�D�SKRWRJUDSK�������������������

���������������������������������������������

$� ,�ZRXOG�DJUHH���

4� 2ND\���1RZ��\RX�WHVWLILHG�RQ�GLUHFW�H[DPLQDWLRQ�DERXW�

WKH�RXWGRRU�UHFUHDWLRQ�DUHD���

$� <HV���

4� &RXOG�\RX�WXUQ�WR�WKH�QH[W�SDJH�����:�$WWDFKPHQW�%��

3')�SDJH�������

$� 2ND\���

4� 7KH����DW�VRPH�SRLQW����OHW�PH�DVN�WKLV�D�GLIIHUHQW�

ZD\�����������������������������������������������������������

������������������������������������������������

$� 7KDW
V�ZKDW�,�UHPHPEHU��\HV��

4� 2ND\���$QG�DW�VRPH�SRLQW�WKDW�ZDV�PRGLILHG��LQ�WKH�

HYROXWLRQ�WKDW�\RX�GHVFULEHG�����������������������������������

��������������������������������
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

$� 7KDW
V�DFFXUDWH��

4� 2ND\���$QG�LI�\RX�ZLOO�ORRN�DW�SDJH������,�����������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

4� 2ND\���

$� 7KDW
V�FRUUHFW���

4� 2ND\���$QG�RQ�WKH�IDU�ULJKW�HGJH�RI�WKH�SKRWRJUDSK����

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

$� <HV���

4� $QG�RQ�WKH�IDU�OHIW�KDQG�VLGH�RI�WKH�SLFWXUH����������

��������������������������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������

$� <HV��

4� �����WKDW�\RX�UHIHUUHG�WR"�

$� ,�VHH�LW���

4� 2ND\���2ND\���<RX�FDQ�SXW�WKRVH�GRZQ��VLU���

$� 2ND\���
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�����

4� :H
UH�GRQH�ZLWK�WKRVH���

,
G�OLNH�WR�DVN�\RX�D�OLWWOH�ELW�DERXW�WKH�FKDLQ�RI�

FRPPDQG���,Q�\RXU�UROH�DV�FDPS�FRPPDQGHU�RI�&DPS�9,,��ZHUH�\RX�

XQGHU�-RLQW�'HWHQWLRQ�*URXS"�

$� 1R��,�ZDV�QRW���,�UHSRUWHG�GLUHFWO\�WR�WKH�-7)�

FRPPDQGHU��

4� 2ND\���$QG�WKH�-7)�FRPPDQGHU�REYLRXVO\�ZDV�XQGHU�

6287+&20"�

$� &RUUHFW���

4� $OO�ULJKW���%XW�D�QXPEHU�RI�JRYHUQPHQW�DJHQFLHV�KDG�

LQWHUHVWV�RU�HTXLWLHV�LQ�WKH�VLWXDWLRQ�DW�&DPS�9,,��FRUUHFW"��

/HW�PH�JLYH�\RX�DQ�H[DPSOH���7KH�6HFUHWDU\�RI�'HIHQVH���

$� 1R����RK��RWKHU����RND\���,�WKRXJKW�\RX�VDLG�RWKHU�

JRYHUQPHQW�DJHQFLHV���<HV��WKHUH�DUH�D�ORW�RI����WKHUH�DUH�

VWDII�LQ�WKH����LQ�WKH�26'��LQ�WKH�3HQWDJRQ��WKDW�KDG�LQWHUHVW�

LQ�WKDW���7KDW�LV�FRUUHFW���

4� 5LJKW���7KH����DQG�VR�WKHUH�ZDV�DQ�LQWHUDJHQF\�ERG\�

WKDW�WRRN�WKH�YDULRXV�RUJDQL]DWLRQV�WKDW�KDG�LQWHUHVWV�DQG�

DOORZHG�WKHP�WR�FRPH�WR�FRQVHQVXV�RQ�SROLF\�LVVXHV"�

$� <HV���,
P�IDPLOLDU�ZLWK�WKDW��

4� 2ND\���$QG�DW�WKH�OHYHO�LPPHGLDWHO\�DERYH�$GPLUDO�

+DUULV��LW�ZDV�FDOOHG�WKH�6SHFLDO�'HWDLQHH�)ROORZ�8S�*URXS"�

$� <HV���
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

4� $QG�WKHQ�WKHUH�ZDV�RQH����,�GRQ
W�NQRZ�LI�\RX�HYHU�KDG�

DQ\�LQWHUDFWLRQ��EXW�WKHUH�ZDV�RQH�OHYHO�DERYH�WKDW�FDOOHG�WKH�

6SHFLDO�/HDGHUVKLS�2YHUVLJKW�&RPPLWWHH"�

$� ,�GLGQ
W�KDYH�DQ\�LQWHUDFWLRQ�ZLWK�LW��

4� 2ND\���%XW�\RX�ZHUH�DZDUH�RI�LWV�H[LVWHQFH"�

$� ,�EHOLHYH���,�EHOLHYH�WKHUH�ZDV�DQRWKHU����D�KLJKHU�

OHYHO��EXW�,�GRQ
W�UHPHPEHU�VSHFLILFDOO\�WKDW�ZDV����WKDW
V�

ZKDW�LW�ZDV�FDOOHG���

4� 7KDW
V�ILQH��VLU���$QG�ZKHQ�GHFLVLRQV�KDG�WR�EH�PDGH�

DERXW�ZKDW�WKH�SROLF\�ZDV�JRLQJ�WR�EH�IRU����RQ�D�SDUWLFXODU�

LVVXH�DW�&DPS�9,,��WKDW�ZDV����WKH�GHFLVLRQV�ZHUH�PDGH����LI�

WKH\�ZHUH�RQ�ELJ�LVVXHV��WKH\�ZHUH�PDGH�E\�WKDW�,QWHUDJHQF\�

3ROLF\�*URXS��LV�WKDW�ULJKW"��

$� 6R�WKHUH�ZHUH����WKH�GHFLVLRQ�PDNHUV�VWDUWHG�ZLWK�

P\VHOI�DQG�$GPLUDO�+DUULV�DQG�26'�VWDII���,�PHDQ��VRPHWLPHV�

WKH�26'�VWDII�ZRXOG�DQVZHU�WKLQJV�GLUHFWO\��DQG�WKHQ�RWKHU�

WLPHV�WKH\�ZRXOG�JR�WR�WKDW�6SHFLDO�'HWDLQHH�)ROORZ�8S�*URXS�

6R�WKRVH�GHFLVLRQV��\RX�UHIHUUHG�WR�WKHP�DV�ELJ�RQHV���

,�PHDQ��GHFLVLRQV�ZHUH�PDGH�DW�DOO�WKRVH�OHYHOV�DW�RQH�WLPH�RU�

DQRWKHU�GXULQJ�P\�WHQXUH��

4� 6XUH���7KDW�PDNHV�VHQVH���7KHUH����VR�IRU�LVVXHV�WKDW�

ZHUH����VR�OHW
V�VRUW�RI�VWDUW�DW�WKH�ORZHVW�OHYHO���

)RU�LVVXHV�DW�WKH�ORZHVW�OHYHO��WKHUH�ZDV�D�GDLO\�
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PHHWLQJ"��,�NQRZ�WKHUH�ZHUH�WZR�GDLO\�PHHWLQJV���,
P�WDONLQJ�

DERXW�WKH�ORZHU�OHYHO�RQH�ILUVW���

$� <HV��WKDW
V�FRUUHFW��

4� 2ND\���7KHUH�ZDV�D�GDLO\�PHHWLQJ��DQG�\RX�ZHUH�

UHSUHVHQWHG�DW�WKDW"�

$� <HV��WKDW
V�FRUUHFW��

4� $QG�WKH�PHGLFDO�VWDII��WKH�SV\FKRORJLVW�DQG�WKH�0�'���

ZHUH�UHSUHVHQWHG�DW�WKDW"�

$� 7\SLFDOO\��\HV���

4� 2ND\���$QG�D�UHSUHVHQWDWLYH�IURP�DQRWKHU�*RYHUQPHQW�

DJHQF\�ZDV�DOVR�SUHVHQW"��

$� <HV���

4� 2ND\���$QG�WKHQ�ODWHU�WKHUH�ZDV�D����LQ�WKH�GD\�IRU�

RQH�OHYHO�KLJKHU��WKHUH�ZHUH�RWKHU�PHHWLQJV�WKDW����ZKHUH�\RX�

ZRXOG�EULHI�$GPLUDO�+DUULV�RQ�WKH�VLWXDWLRQ"�

$� 7KDW
V�FRUUHFW���

4� 2ND\���$QG�WKH�VDPH�SDUWLHV�ZHUH�SUHVHQW�IRU�WKDW�

PHHWLQJ"�

$� $JUHHG���

4� $QG�WKHQ�LI�DQ�LVVXH�KDG�WR�JR����VR�LI�D�GHFLVLRQ�

FRXOG�EH�PDGH�EDVLFDOO\�DW�\RXU�OHYHO��\RX�MXVW�PDGH�WKH�

GHFLVLRQ"�

$� 7KDW
V�FRUUHFW���7KDW
V�FRUUHFW��
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�����

4� $QG�LI�D�GHFLVLRQ�QHHGHG�HOHYDWLRQ��LW�ZRXOG�JR�ILUVW�

WR�$GPLUDO�+DUULV"�

$� <HV��

4� $QG�LI�D�GHFLVLRQ�QHHGHG�HOHYDWLRQ�EH\RQG�WKDW��LW�

ZRXOG�JR�WR�WKH�LQWHUDJHQF\�JURXS"��

$� 2U�WR�26'�SROLF\��

4� 2U�WKH�26'�����

$� 7KH�SROLF\����WKHUH�ZDV�D����WKHUH
V�D�VWHS�LQ�

EHWZHHQ���26'�SROLF\���

4� 2ND\���$QG�ZDV�WKDW�0U��(QJODQG"��

$� 1R���7KDW�ZDV�26'�GHWDLQHH�SROLF\�GLUHFWRU��

4� 2ND\���2U�ZDV�WKDW�0U��&REOH"��

$� +H�ZDV�RQH�RI�WKH�PHPEHUV�RI�WKDW�SROLF\�JURXS�WKDW�

,
P�UHIHUULQJ�WR��\HV���

4� 2ND\���7KH����,
G�OLNH�WR�DVN�\RX�VSHFLILFDOO\�DERXW�

RQH�H[DPSOH�RI�GHFLVLRQ�PDNLQJ���:KHQ�\RX�LQVSHFWHG�&DPS�9,,��

RQH�RI�WKH�FRPSDULVRQV�\RX�PDGH�ZDV�ZLWK�&DPS�'HOWD��LV�WKDW�

IDLU�WR�VD\"��

$� &DPS�9�RU�9,��,�ZRXOG�VD\��

4� 9�RU�9,��H[FXVH�PH���,V�WKDW�PRUH�DFFXUDWH��WR�VD\�

&DPS�9�RU�9,"�

$� <HV��WKDW
V�PRUH�DFFXUDWH��

4� <RX�PDGH�D�FRPSDULVRQ�WR�&DPS�9�RU�9,"�
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$� &RUUHFW�

��������������������������������������������������������������

��������������������������������������������������������������

$� 7KDW�LV�FRUUHFW���

4� 2ND\���$QG�VR�\RX�GLUHFWHG�WKH�SHRSOH�ZKR�ZRUNHG�XQGHU�

\RX�����������������������������WR�PDNH�LW�FRPSO\�ZLWK�WKH�

VLWXDWLRQ�LQ�&DPS�9�DQG�9,"�

$� 7KDW
V�FRUUHFW���

4� 2ND\���$QG�WKDW�GHFLVLRQ�ZDV�FRXQWHUPDQGHG�E\�WKH�

,QWHUDJHQF\�3ROLF\�*URXS"�

$� ,�GRQ
W�NQRZ�ZKR�LW�ZDV�FRXQWHUPDQGHG�E\��EXW�LW�ZDV�

FRXQWHUPDQGHG���7KDW
V�FRUUHFW��

4� 2ND\���$QG�WKH�GHFLVLRQV�RI����RU�GLVFXVVLRQV�ZLWK�WKH�

,QWHUDJHQF\�3ROLF\�*URXS��ZKHQ�WKH\�WRRN�SODFH��ZHUH�JHQHUDOO\�

E\�YLGHR�WHOHFRQIHUHQFH"�

$� <HV��

4� $QG�VRPHWLPHV�WKHUH�ZDV�FRPPXQLFDWLRQ�E\�H�PDLO"��

$� &RUUHFW��ERWK�ZD\V���

4� $QG�ZKHQ�GHFLVLRQV�ZHUH�PDGH��RU�VRUW�RI�ELJJHU�

GHFLVLRQV����PD\EH�QRW�HYHU\�PLQXWH�GHFLVLRQ��EXW�ELJJHU�

GHFLVLRQV�ZHUH�PDGH�E\�DQ�,QWHUDJHQF\�3ROLF\�*URXS��OLNH�RWKHU�

,QWHUDJHQF\�3ROLF\�*URXSV��WKH\�ZRXOG�LVVXH�D�WKLQJ�FDOOHG�D�

VXPPDU\�RI�FRQFOXVLRQV"��
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$� ,�UHPHPEHU�VHHLQJ�WKRVH���

4� 2ND\���$QG�VRPHWLPHV�WKH\�ZRXOG����WKRVH�ZRXOG�FRQWDLQ�

SROLF\�GLUHFWLRQV�WR�\RX"��

$� $JUHHG���

4� 2ND\���2QH�RI�WKH�WKLQJV�WKDW�\RX�WHVWLILHG�WR�RQ�

GLUHFW�H[DPLQDWLRQ�ZDV�WKDW�&DPS�9,,�KDG������������FDOO�WR�

SUD\HU"�

$� :H�GLG���7KDW
V�FRUUHFW���

4� <HDK���$QG�WKH�UHDVRQ�ZK\�WKHUH�ZDV�D����ILUVW�RI�DOO��

,�PHDQ��PRVW�IXQGDPHQWDOO\�WKH�UHDVRQ�ZK\�WKHUH�ZDV�D�FDOO�WR�

SUD\HU�ZDV�WR�OHW�WKH�GHWDLQHHV�NQRZ�WKDW�LW�ZDV�SUD\HU�WLPH"�

$� &RUUHFW���

4� $QG�,
P�VXUH�\RX�DOO�FRRUGLQDWHG�WKRVH�ZLWK�WKH����

ZLWK�WKH�VFKHGXOH�RI�SUD\HU�WLPHV"��

$� <HV��VLU���

4� <HDK���$QG�WKH�UHDVRQ�ZK\�WKDW�ZDV�D�VHUYLFH�SHUIRUPHG�

E\�&DPS�9,,�DV�RSSRVHG�WR��VD\��DQRWKHU�GHWDLQHH��ZDV�WKDW�DW�

WKDW�WLPH�GHWDLQHHV�FRXOG�QRW�FRPPXQLFDWH�ZLWK�HDFK�RWKHU�WR�

VRUW�RI����WR�FRPPXQLFDWH�WKH�FDOO�WR�SUD\HU��LV�WKDW�IDLU"��

$� ,����,�EHOLHYH�VR���,�GRQ
W�NQRZ�ZK\�WKDW�GHFLVLRQ�ZDV�

PDGH�VSHFLILFDOO\��EXW�WKDW�PDNHV�VHQVH�WR�PH��\HV���

4� 2ND\���<RX�WDONHG�DERXW�DFFRPPRGDWLRQV�IRU�5DPDGDQ���

$� <HV��VLU��
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�����

4� $QG�LW����LW�EHFDPH�FOHDU�WR�\RX�DW�VRPH�SRLQW��

FOHDUO\��WKDW�5DPDGDQ�ZDV�D�YHU\�VLJQLILFDQW�HYHQW�LQ�WKH�

UHOLJLRXV�OLIH�RI�D�0XVOLP"�

$� $EVROXWHO\��

4� <HDK���$QG�VRUW�RI�WKH�GDLO\�UK\WKPV�RI�WKH�FDPS�ZRXOG�

FKDQJH�DW�WKDW�WLPH"�

$� <HV��VLU���

4� $QG�RQH�RI�WKRVH�GDLO\����RQH�RI�WKH�UHTXLUHPHQWV�RI�

5DPDGDQ��IRU�DQ�REVHUYDQW�0XVOLP��LV�WKDW�WKH\�IDVW�GXULQJ�

GD\OLJKW�KRXUV��GR�\RX�DJUHH"�

$� ,�DJUHH��

4� 6R�ZKHQ�\RX�WDONHG�DERXW�SURYLGLQJ�DQ�RSSRUWXQLW\�IRU�

WKH�PHQ�WR�EUHDN�WKHLU�IDVW�DIWHU�WKH�VXQ�KDG�JRQH�GRZQ��WKDW�

ZDV�DQ�DFFRPPRGDWLRQ�WKDW�&DPS�9,,�PDGH�IRU�WKH�KRO\�VHDVRQ�RI�

5DPDGDQ"�

$� 7KDW
V�FRUUHFW���

4� ,V�LW�FRUUHFW�WR�VD\�WKDW�DW�WKLV�WLPH�LQ����DW�WKH����

WKDW�\RX�ZHUH�WKHUH��WKDW�PHDO�ZDV�SURYLGHG�LQGLYLGXDOO\�LQ�

WKH�FHOOV�WR�WKH�PHQ"��

$� ,W�ZDV��\HV���

4� %HFDXVH�DW�WKDW�WLPH�WKHUH�ZDV�QR�RSSRUWXQLW\�IRU�DQ\�

NLQG�RI�PHDO�DV�D�JURXS��FRUUHFW"��

$� 1R���,�PHDQ��XQGHU�D�UDUH�RFFDVLRQ�WKDW����������������
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�����������������������������������������������������������LW�

ZDV�FDOO�WR�SUD\HU����LW�ZDV�WLPH�WR�EUHDN�WKH�IDVW��WKHQ����

WKHQ�ZKHQ�ZH�ZRXOG����WKH\�ZRXOG�EUHDN�WKH�IDVW�WRJHWKHU���%XW�

WKDW����WKDW�GLGQ
W�KDSSHQ�LQLWLDOO\��WKDW�KDSSHQHG�ODWHU����

ODWHU�LQ�WKH�SURFHVV���

4� 8QGHUVWRRG��VLU���$QG�OLNHZLVH��SUD\HU�IRU�WKH�PHQ����

VR�LQ�WKH�FRXUVH�RI�XQGHUVWDQGLQJ�WKHVH�LVVXHV��\RX�FDPH�WR�

XQGHUVWDQG�WKDW�JHQHUDOO\��RQ�)ULGD\V��REVHUYDQW�0XVOLPV�

FRQJUHJDWH�DQG�KDYH�D�FRPPXQDO�SUD\HU"�

$� <HV��

4� 0XFK�OLNH�IRU�&KULVWLDQV�JR�WR�FKXUFK�RQ�6XQGD\"�

$� <HV��

4� $QG�DW�WKH�WLPH�WKDW�\RX�ZHUH�WKHUH��WKHUH�ZDV�QR�

PHFKDQLVP�RU�RSSRUWXQLW\�IRU�JURXS�SUD\HU����������������������

���������������������������������������������

$� ,�ZRXOG�DJUHH���

4� 2ND\���$QG�ZDV�LW�\RXU�RSLQLRQ�WKDW�WKHUH�VKRXOG�EH�

VRPH�ZD\�WR�KDYH�JURXS�SUD\HU"��

$� ,�EHOLHYH�WKDW�ZH����ZH�VWULYHG�WR�PDWFK�WKRVH�623V�

ZLWK����ZLWK�&DPSV�9�DQG�9,��ZKLFK�GLG�DOORZ�WKDW���%XW�

JRYHUQLQJ�SROLF\�DW�WKH�WLPH�GLG�QRW����GLG�QRW�DOORZ�WKDW���

:H����ZH�GR����\RX�NQRZ��LW�ZDV�WKH�EHOLHI�WKDW�IRU�

$GPLUDO�+DUULV��P\VHOI��ZH�EHOLHYHG�WKDW�ZH�ZHUH�WR�ZRUN�RXU�
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�����

ZD\V�WRZDUGV�WKRVH�FRQVLVWHQW�SURFHGXUHV�WKDW�ZHUH�VXFFHVVIXO�

LQ�&DPSV�9�DQG�9,���

4� 7KDW�PDNHV�VHQVH���$QG�DW�WKH�WLPH�WKH�JRYHUQLQJ�

SROLF\�RQ�WKDW�SDUWLFXODU�LVVXH�FDPH�IURP�KLJKHU�WKDQ�

$GPLUDO�+DUULV"�

$� 7KDW
V�FRUUHFW���

4� 6LU��\RX�WDONHG�RQ�GLUHFW�H[DPLQDWLRQ�DERXW�WKH�,&5&�

YLVLWV���

$� <HV���

4� 7KH����ZKHQ�ZDV�WKH����VR�GXULQJ�WKH�SHULRG�RI�WLPH�

EHWZHHQ�6HSWHPEHU������DQG�-DQXDU\�RI�������WKHUH�ZHUH�WZR�

,&5&�YLVLWV���,V�WKDW����DP�,�ULJKW"��

$� 7KDW
V�FRUUHFW��

4� 2ND\���:KHQ�ZDV�WKH�ILUVW�RI�WKRVH"�

$� 2FWREHU���,W�ZDV�D�ZHHN�ORQJ�SHULRG�LQ�2FWREHU���,�

GRQ
W�SUHFLVH����UHPHPEHU�SUHFLVHO\�WKH�RQH��EXW�,����LW�ZDV�

2FWREHU���

4� 2ND\���$QG�DW�VRPH�SRLQW�VRPHRQH�KDG�WR�GHFLGH�ZKDW�

RUGHU�WKRVH�,&5&�YLVLWV�ZRXOG�WDNH�SODFH�LQ��LV�WKDW�ULJKW"��

$� &RUUHFW���:H�XVXDOO\�ZRUNHG�ZLWK�,&5&�WR�VHW�WKDW�XS���

4� 6XUH���$QG����DQG�WKH�RUGHU�RI�LQWHUYLHZV�RU�PHHWLQJV�

ZLWK�WKH�,&5&��WKH�RUGHU�LQ�ZKLFK�GHWDLQHHV�ZRXOG�KDYH�WKHLU�

PHHWLQJV��DW�OHDVW�IRU�WKDW�ILUVW�PHHWLQJ��WKDW�ZDV�WKH�
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�����

VXEMHFW�RI�LQWHUDJHQF\�GLVFXVVLRQ��ZRXOG�\RX�DJUHH"��

$� 6HH��,�GRQ
W�UHPHPEHU�VSHFLILFDOO\�WKDW���,����,�PHDQ��

,�GRQ
W�UHPHPEHU�VSHFLILFDOO\�WKDW����WKDW�EHLQJ�DQ�26'�

SROLF\���,����LQ�P\�PHPRU\��,�UHPHPEHU�DIWHU�DOPRVW�WZR�\HDUV�

WKHUH��W\SLFDOO\�WKDW�ZDV�DQ�DUUDQJHPHQW�ZH�ZRUNHG�RXW�ZLWK�

WKH�,&5&���

,V�LW�SRVVLEOH�WKDW�26'�GLUHFWHG�WKRVH��WKH�VHTXHQFH��

WKH�WLPLQJ"��,W
V�SRVVLEOH���,�GRQ
W�VSHFLILFDOO\�UHPHPEHU�

WKDW�LQ�2FWREHU�RI��������

4� 2ND\���<RX�WHVWLILHG�RQ�GLUHFW�H[DPLQDWLRQ�DERXW�\RXU�

GXW\�VWDWLRQ���'R�\RX�UHFDOO"��7KDW�&DPS�9,,�ZDV�RQH�GXW\�

VWDWLRQ��\RX�KDG�DQ�DOWHUQDWH�GXW\�VWDWLRQ�DW�&DPS�$PHULFD"�

$� &RUUHFW���7KDW
V�FRUUHFW��

4� $QG�&DPS�9,,�ZDV�DOVR�WKH�GXW\�VWDWLRQ�RI�VRPH�RWKHU�

JRYHUQPHQW�DJHQFLHV"��

$� &RUUHFW���

4� <RX�WHVWLILHG�RQ�GLUHFW�H[DPLQDWLRQ�WKDW�WKH�JXDUGV�

ZHUH�WUDLQHG�DQG�WKDW�HVVHQWLDOO\�WKHLU�LQWHUDFWLRQV�ZLWK�WKH�

GHWDLQHHV����WKHLU�WUDLQLQJ�ZDV�WKDW�WKRVH�VKRXOG�EH�

WUDQVDFWLRQDO��LV�WKDW�FRUUHFW"��

$� 7KDW
V�FRUUHFW���

4� $OO�ULJKW���$QG�E\�WUDQVDFWLRQDO��\RX�PHDQ�ZKHQ�WKHUH�

LV�DQ�DXWKRUL]HG�WUDQVDFWLRQ��OLNH�WKH�H[FKDQJH�RI�PDWHULDO�RU�
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�����

ZDWHU�RU�PHDO�VHUYLFH��ODXQGU\��WKRVH�VRUWV�RI�WKLQJV���

7KDW
V����WKDW
V�WKH�OLPLW�RI�ZKDW�JXDUGV�VKRXOG�EH�HQJDJLQJ�

ZLWK�GHWDLQHHV�RQ��FRUUHFW"�

$� 7KDW
V�ZKDW�,
P�UHIHUULQJ�WR���,�PHDQ��WKHUH�ZRXOG�EH�

D�OLWWOH�ELW�PRUH�LQWHUDFWLRQ��IRU�H[DPSOH��ZKHQ�D�GHWDLQHH�

ZDV�EHLQJ�PRYHG��REYLRXVO\��IURP�HLWKHU�LQVLGH�WKH�IDFLOLW\�RU�

WR�D����D�SODFH�RXWVLGH�WKH�IDFLOLW\���7KHUH�ZDV�D�OLWWOH�PRUH�

LQWHUDFWLRQ��

4� ,Q�WKDW�VLWXDWLRQ�WKHUH�ZRXOG�RIWHQ�KDYH�WR�EH�

GLUHFWLRQV�WR�WKH�GHWDLQHH"�

$� $EVROXWHO\��\HV���

4� 3DVW�WKRVH�WUDQVDFWLRQDO�LQWHUDFWLRQV��ZDV�SHUVRQDO�

FRQYHUVDWLRQ�EHWZHHQ�JXDUGV�DQG�GHWDLQHHV�SURKLELWHG"��

$� 6R�SURKLELWHG��QR���,W�ZDV�QRW�W\SLFDO���,W�ZRXOG����D�

GHWDLQHH�PD\�HQJDJH�LQ�FRQYHUVDWLRQ�GXULQJ�ZDWHU�ERWWOHV�EHLQJ�

H[FKDQJHG�RU�WKH�PHDOV�EHLQJ�H[FKDQJHG���7KH�GHWDLQHH�PD\�DVN�

VRPH�TXHVWLRQV�DW�WKDW�WLPH�SHULRG�DQG�WKHUH�ZRXOG�EH�D�EULHI�

FRQYHUVDWLRQ��EXW�IRU�WKH�PRVW�SDUW��ZH����WKRVH�ZHUH�

OLPLWHG����OLPLWHG�GLVFXVVLRQV��DQG�ZH�WULHG�WR�NHHS�WKHP�WKDW�

ZD\���

4� 7KH�JXDUGV�KDG�D�OLPLWHG�VHW�RI�WRSLFV�RQ�ZKLFK�WKH\�

ZHUH�DOORZHG�WR�PDNH�GHFLVLRQV��ULJKW"��0RVW�GHFLVLRQV�KDG�WR�

JR�VRPHZKHUH�KLJKHU"��
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

$� <HV���,I�WKHUH�ZDV�D����LI�WKHUH�ZDV�D�TXHVWLRQ��LW�

ZRXOG����WKH\�ZRXOG�FRPH�WR�PH���7KH\�ZRXOG�FRPH�WKURXJK�WKHLU�

FKDLQ�RI�FRPPDQG�DQG�PD\EH�WKURXJK�D�ZDWFK�FRPPDQGHU�WR�PH�IRU�

D�GHFLVLRQ�WR�EH�PDGH��\HV��

4� 5LJKW���6R�WKHUH�ZHUH�WKH�HTXLYDOHQW�RI�1&2V��IRU�

H[DPSOH��ZKR�WKH\�ZRXOG�ZRUN�WKHLU�ZD\�WKURXJK"�

$� 7KDW
V�FRUUHFW��

4� $QG�VR�WKH�JXDUGV�ZHUHQ
W�FRPLQJ�WR�\RX�HYHU\�GD\�ZLWK�

TXHVWLRQV"�

$� 7KDW
V�FRUUHFW���

4� 5LJKW���

/'&�>05��&211(//@���<RXU�+RQRU��LI�,�PD\�KDYH�D�PRPHQW"��

0-�>&RO�&2+(1@���<RX�PD\��

>&RXQVHO�FRQIHUUHG�@�

0-�>&RO�&2+(1@���0U��&RQQHOO��ZHUH�\RX�DEOH�WR�UHVROYH�

\RXU�LVVXH"��

/'&�>05��&211(//@���:H�DW�OHDVW�KDYH�D�SDWK�IRUZDUG��<RXU�

+RQRU�

0-�>&RO�&2+(1@���2ND\���*UHDW���

4� 7KH����VR�WKH�YDULRXV�JXDUGV�WKDW�ZRUNHG�PLVVLRQV�

UHODWLQJ�WR�&DPS�9,,������������������������������������������

��������������������������������������������������������������

��������������������������������������������������������������
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

��������������������������������������������������������������

���������������������������������������������������������������

4� 6XUH���

$� &RUUHFW��JHQHUDOO\���

4� 6R�P\�QH[W�TXHVWLRQ�DSSOLHV���������������������������

RND\"��<RX�WHVWLILHG�RQ�GLUHFW�H[DPLQDWLRQ����EXW�GR�PH�D�

IDYRU���'RQ
W�DQVZHU�WKLV�TXHVWLRQ�XQWLO�WKH�JRYHUQPHQW�KDV�DQ�

RSSRUWXQLW\�WR�VSHDN��ZKLFK�����

$� 2ND\��

4� ��������������������������������������������\RX�

WHVWLILHG�RQ�GLUHFW�H[DPLQDWLRQ�WKDW�WKH\�ZRUH�PLOLWDU\�

XQLIRUPV���:HUH�WKH\��LQ�IDFW��PLOLWDU\"

7&�>05��6:$11@���2EMHFWLRQ��<RXU�+RQRU���

0-�>&RO�&2+(1@���%DVLV"��

7&�>05��6:$11@���&DOOV�IRU�D�FODVVLILHG�UHVSRQVH�

0-�>&RO�&2+(1@���2ND\���

/'&�>05��&211(//@���,�GRQ
W�DFWXDOO\�WKLQN�VR��<RXU�+RQRU���

3HUKDSV�ZH�FRXOG�JR�WR����$�EHFDXVH�����

0-�>&RO�&2+(1@���2ND\���7KDW
V�ILQH���/HW
V�GR�WKDW���$OO�

ULJKW���7KDQN�\RX���&RXQVHO��ORRN�WR�SDUDJUDSK������

/'&�>05��&211(//@��������6LU��,
P�JODG�\RX�SRLQWHG�PH�WR�

WKDW�EHFDXVH�,�ZDV�DW�����VR�,�ZDV�LQ�WKH�ZKROH�ZURQJ�SDUW���

0-�>&RO�&2+(1@���0\�&,62�KHOSHG�PH�RXW�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

/'&�>05��&211(//@���2ND\������LV�TXLWH�VSHFLILF��DQG�P\�

TXHVWLRQ�GRHV�QRW�LPSOLFDWH�HLWKHU����LW�GRHV�QRW�LPSOLFDWH�

WKH�VHFRQG�VHQWHQFH�RI������

0-�>&RO�&2+(1@���2ND\���7ULDO�&RXQVHO��WKH�TXHVWLRQ�LWVHOI�

ZRXOG�QRW�FDOO�IRU�WKDW�DQVZHU��WKDW�VSHFLILF�SLHFH�RI�

LQIRUPDWLRQ��EXW�LW�ZRXOG����EXW����VR�WKH�TXHVWLRQ�LV��LV����

DUH�ZH�LQ�D�QXDQFH�ZKHUH�LW
V�VRPHWKLQJ�\RX�GLG�QRW�

DQWLFLSDWH��RU�LV�LW�MXVW�WKDW�VSHFLILF�IDFW�WKDW�LV����WKDW�

LV�SULYLOHJHG"

,I�\RX�JX\V�QHHG�D�PRPHQW�WR�FKDW��,
P�ILQH�ZLWK�WKDW���

/LNH�,�VDLG��\RX�GRQ
W�KDYH�WR�PDNH�D����DV�\RX
UH�GLVFXVVLQJ�

KHUH��OHW�PH�WHOO�\RX�KRZ�,�LQWHUSUHW�WKLV��LV�,�VHH�D�YHU\�

VSHFLILF�SLHFH�RI�LQIRUPDWLRQ�WKDW�FDQQRW����WKDW�\RX�KDYH�

DVVHUWHG�QDWLRQDO�VHFXULW\�SULYLOHJH�RYHU��EXW�MXVW�D�YHU\�

VSHFLILF�SLHFH��ZKHUHDV�D�JHQHULF�DQVZHU��LQ�WKH�ZD\�ZH
YH�

GRQH�RWKHU�W\SHV�RI�JHQHULF�DQVZHUV��ZRXOG�QRW�QHFHVVDULO\�EH�

FRYHUHG�E\�WKLV�DV�LW
V�FXUUHQWO\�ZULWWHQ���

6R�,
OO�OHW�\RX�DOO�FKDW���7KDQN�\RX��

>&RXQVHO�FRQIHUUHG�@�

7&�>05��6:$11@���<RXU�+RQRU��LW
V�LQ�SDUDJUDSK������

0-�>&RO�&2+(1@���2ND\���7KDQN�\RX���/HW
V�ORRN�DW�WKDW�

SDUDJUDSK���7KDQN�\RX���

<HV���6R�RQFH�DJDLQ��WKRXJK��,
P�ORRNLQJ�DW�LW�DV�LI�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

ZH�GR�QRW����WKH�TXHVWLRQ��DV�SRVHG��LV�ZHUH�WKH\�'HSDUWPHQW�

RI�'HIHQVH��QRW����,
P�QRW�LPSO\LQJ�ZKHWKHU�WKH\�ZHUH�RU�QRW���

7KDW
V�QRW�ZKDW�P\�TXHVWLRQ�LV���7KDW�LV�WKH�TXHVWLRQ�SRVHG���

1RW�LI�WKH\�ZHUH�QRW��ZKDW�ZHUH�WKH\"��6R�,�QHHG�DQ�DQVZHU�WR�

WKDW����WKDW����WKDW�VSHFLILF�OLQH�RI�TXHVWLRQLQJ���7KDW
V�

ZKHUH�ZH
UH�DW���

7&�>05��6:$11@���7KH�ILUVW�TXHVWLRQ�FDQ�EH�DVNHG���

0-�>&RO�&2+(1@���2ND\���$QG�DQVZHUHG"��

7&�>05��6:$11@���$QG�DQVZHUHG���

0-�>&RO�&2+(1@���:LWK�WKH�LQVWUXFWLRQ�RI�GR�QRW�

LQGLFDWH����EHFDXVH�,�WKLQN�����

7&�>05��6:$11@���7KDW
V�LW�

0-�>&RO�&2+(1@��������,�NQRZ�ZKDW�WKH�DQVZHU�LV�JRLQJ�WR�

EH��DV�GR�FRXQVHO�

7&�>05��6:$11@���5LJKW���

0-�>&RO�&2+(1@���6LU��VSHFLILFDOO\�EDVHG�RQ�WKH�DVVHUWLRQ�

RI�SULYLOHJH�E\�WKH�JRYHUQPHQW��\RX�PD\�DQVZHU�WKH�TXHVWLRQ�DV�

WR�ZKHWKHU�RU�QRW�WKH\�ZHUH�'HSDUWPHQW�RI�'HIHQVH���<RX�PD\�

QRW�DQVZHU�DQ\WKLQJ�EH\RQG�WKDW�LI�WKH\�ZHUH�QRW�

:,7���8QGHUVWRRG��VLU���

0-�>&RO�&2+(1@���$OO�ULJKW���

4� 6R�,
OO�JLYH�\RX����,
OO�UHSHDW�P\�TXHVWLRQ��ZKLFK�,�

WKLQN�ZDV�YHU\�QDUURZ�DQG�SUHFLVHO\�IUDPHG�DQG�D�\HV�RU�QR�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

TXHVWLRQ��ZKLFK�LV������������������������������������ZHUH�WKH�

JXDUGV�PLOLWDU\"��

$� 1R���

4� 6LU��\RX�WHVWLILHG�RQ�GLUHFW�H[DPLQDWLRQ�WKDW������

0-�>&RO�&2+(1@���$QG�ZH
OO�WDNH�XS�WKH�UHVW�LQ�WKH�FORVHG�

VHVVLRQ���

/'&�>05��&211(//@���<HV��VLU���

4� �����RQ�GLUHFW�H[DPLQDWLRQ��WKDW�WKH����DERXW�KRZ�

GHWDLQHHV�ZHUH�DGGUHVVHG��OLNH�ZKHQ�WKH�JXDUG�KDG�WR�FDOO�

WKHLU����KDG�WR�FDOO�WKHLU�����

$� <HV��

4� �����DWWHQWLRQ"�

$� <HV���

4� 7KH����DQG�FRXOG�\RX�H[SODLQ�WKDW�WR�XV"��,�XQGHUVWRRG�

\RX�WR�VD\�RQH�WKLQJ��DQG�WKHQ�,�WKLQN�\RX�PLJKW�KDYH�EHHQ�FXW�

RII���<RX�VDLG�RIWHQ�WKH\�ZHUH�DGGUHVVHG�DV��'HWDLQHH�"�

$� �'HWDLQHH��RU�WKHLU�VSHFLILF�,61���

4� ,�VHH���6R�0U��DO�%DOXFKL��IRU�H[DPSOH��ZKR�LV�P\�

FOLHQW��LV���������+H�ZRXOG�EH�FDOOHG������RU��������"��

$� &RUUHFW���%RWK�RI�WKRVH�ZRXOG�EH�DSSOLFDEOH��

4� 2U��'HWDLQHH�"�

$� <HV���$OO�RI�WKRVH�ZRXOG�EH�DSSOLFDEOH���

4� 1RZ��,�WKLQN�WKLV�LV�MXVW�D�PDWWHU�RI�PD\EH�UHIUHVKLQJ�
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�����

>7KH�5�0�&������VHVVLRQ�ZDV�FDOOHG�WR�RUGHU�DW�������

��1RYHPEHU������@�

0-�>&RO�&2+(1@���7KH�FRPPLVVLRQ�LV�FDOOHG�WR�RUGHU���7KH�

SDUWLHV�DUH�SUHVHQW���0U��&RQQHOO��DUH�\RX�UHDG\�WR�FRQWLQXH"��

/'&�>05��&211(//@���<HV��VLU���

0-�>&RO�&2+(1@���$OO�ULJKW���3OHDVH�FDOO�WKH�ZLWQHVV�

/'&�>06��%250$11@���-XGJH��IRU�WKH�UHFRUG�����

0-�>&RO�&2+(1@���<HV��PD
DP�

/'&�>06��%250$11@��������&DSWDLQ�3HHU�KDV�UHMRLQHG�XV�

0-�>&RO�&2+(1@���+H�KDV���7KDQN�\RX��PD
DP���,�DSRORJL]H�

/'&�>06��%250$11@���1R�ZRUULHV���

0-�>&RO�&2+(1@���7KDQN�\RX����

>7KH�ZLWQHVV�UHVXPHG�WKH�ZLWQHVV�VWDQG�@��

0-�>&RO�&2+(1@���3OHDVH��VLU��KDYH�\RXU�VHDW���<RX�DUH�

VWLOO�XQGHU�RDWK���

:,7���7KDQN�\RX��VLU�

0-�>&RO�&2+(1@���7KDQN�\RX���

<RXU�ZLWQHVV��0U��&RQQHOO�

/'&�>05��&211(//@���7KDQN�\RX��<RXU�+RQRU�

0-�>&RO�&2+(1@���<RX
UH�ZHOFRPH�

/'&�>05��&211(//@���6LU��,�IRXQG�P\�GRFXPHQW��DQG�,�MXVW�

ZHQW�DKHDG�DQG�PDGH�D�FRS\�IRU�HYHU\ERG\�VR�WKDW�ZH�FRXOG�DOO�

ORRN�DW�WKH�VDPH�WKLQJ���7KH�GRFXPHQW�WKDW�,
P�UHIHUULQJ�WR�LV�
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�����

$(����5555��$$$���DQG�LW�LV�D�GRFXPHQW�UHOHDVHG�XQGHU�WKH�

)UHHGRP�RI�,QIRUPDWLRQ�$FW�LQ������ZLWK�XQDPELJXRXV�PDUNLQJV���

,�ZRXOG�UHTXHVW�DFFHVV�WR�WKH�GRFXPHQW�FDPHUD�DQG�SXEOLFDWLRQ�

WR�WKH�JDOOHU\���

0-�>&RO�&2+(1@���7KLV�DSSHDUV�WR�EH�FRQVLVWHQW�ZLWK����:���

*RYHUQPHQW��GR�\RX�DJUHH"��

7&�>05��6:$11@���:H�GR��<RXU�+RQRU���

0-�>&RO�&2+(1@���2ND\���<RX�PD\�GR�VR�

/'&�>05��&211(//@���7KDQN�\RX���

0-�>&RO�&2+(1@���<RX�PD\�SXEOLVK�WR�WKH�JDOOHU\���2ND\���

7KDQN�\RX��

&5266�(;$0,1$7,21�&217,18('�

4XHVWLRQV�E\�WKH�/HDUQHG�'HIHQVH�&RXQVHO�>05��&211(//@����

4� 6LU��\RX�ZHUH�DVNHG�RQ�GLUHFW�H[DPLQDWLRQ�DERXW�WKH�

66&,�XVH�RI�WKLV�SKUDVH���RSHUDWLRQDO�FRQWURO�"��

$� <HV���

4� <HV���,V�LW�IDLU�WR�VD\�WKDW�WKH�GLYLVLRQ�RI�

UHVSRQVLELOLWLHV�EHWZHHQ�'R'�DQG�&,$�UHJDUGLQJ�&DPS�9,,�LV�

PHPRULDOL]HG��SHUKDSV�DPRQJ�RWKHU�SODFHV��LQ�D�PHPRUDQGXP�RI�

DJUHHPHQW"�

$� ,�DJUHH��VLU��

4� <HDK���7KDQN�\RX���$QG�WKH�WLWOH�RI�WKDW�PHPRUDQGXP�RI�

DJUHHPHQW�LV��0HPRUDQGXP�RI�$JUHHPHQW�%HWZHHQ�WKH�'HSDUWPHQW�
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�����

RI�'HIHQVH�DQG�WKH�&HQWUDO�,QWHOOLJHQFH�$JHQF\�&RQFHUQLQJ�WKH�

'HWHQWLRQ�E\�'R'�RI�&HUWDLQ�7HUURULVWV�$W�D�)DFLOLW\�

*XDQWDQDPR�%D\�1DYDO�6WDWLRQ���LV�WKDW�ULJKW"�

$� <HV��VLU��,�DFNQRZOHGJH���

4� $QG�WKH����LQ�WKH����MXVW�LQ�WKDW�ILUVW�VHQWHQFH��WKH�

PHPRUDQGXP�XVHV�WKH�SKUDVH��GXWLHV�DQG�UHVSRQVLELOLWLHV�RI�'R'�

DQG�&,$�FRQFHUQLQJ�'R'
V�GHWHQWLRQ���LV�WKDW�ULJKW"��

$� <HV��VLU���,�DJUHH���

4� $QG�WKLV�PHPRUDQGXP�RI�DJUHHPHQW��LI�\RX�FRXOG�IOLS�WR�

WKH�EDFN��ZDV�VLJQHG�DW�WKH�YHU\�HQG�RI�$XJXVW�DQG�YHU\�

EHJLQQLQJ�RI�6HSWHPEHU�����"�

$� $JUHHG��VLU��

4� $QG�LW�ZDV�RSHUDWLYH�GXULQJ�WKH�WLPH�WKDW�\RX�ZHUH�

FRPPDQGHU�RI�����

$� 7KDW�LV�FRUUHFW��

4� <HV���$QG�,�MXVW�ZDQWHG�WR�GUDZ�\RXU�DWWHQWLRQ�WR�RQH�

SDUWLFXODU�SDUW���6LU��LI�\RX�FRXOG�WXUQ�\RXU�DWWHQWLRQ�WR�

SDJH�����

$� 2ND\���

4� 7KH�PHPRUDQGXP�RI�DJUHHPHQW��DPRQJ�RWKHU�WKLQJV��

VWDWHV�WKDW���,QYHVWLJDWLRQV�RI�RU�LQTXLULHV�LQWR�DOOHJDWLRQV�

RI�GHWDLQHH�PLVWUHDWPHQW�WKDW�SHUWDLQ�WR�DFWLYLWLHV�RFFXUULQJ�

DIWHU�WKH�DUULYDO�RI�D�GHWDLQHH�DW�*702�VKDOO�EH�WKH�
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�����

UHVSRQVLELOLW\�RI�'R'����

$� ,�DFNQRZOHGJH���

4� :DV�WKDW�\RXU�XQGHUVWDQGLQJ�DW�WKH�WLPH"�

$� <HV��LW�LV��

4� $QG���$Q\�VXFK�DOOHJDWLRQ�VKDOO�EH�UHSRUWHG�WR�WKH�

FRPPDQGHU�-7)�*702�ZKR�VKDOO�HQVXUH�WKDW�LW�LV�SURSHUO\�

LQYHVWLJDWHG�LQ�DFFRUGDQFH�ZLWK�ODZ�DQG�SROLF\�"�

$� $JUHHG��

4� :LWKRXW�JLYLQJ�XV�DQ\�GHWDLOV��GLG�WKDW�HYHU�KDSSHQ"��

:HUH�WKHUH�HYHU�DOOHJDWLRQV�RI�GHWDLQHH�PLVWUHDWPHQW�RU����

DIWHU�DUULYDO�DW�*XDQWDQDPR"��

$� 1R��QRW�XQGHU�P\�ZDWFK��

/'&�>05��&211(//@���2ND\���7KDQN�\RX��VLU��

:,7���<HV��VLU���7KDQN�\RX���

/'&�>05��&211(//@���1RWKLQJ�IXUWKHU���

0-�>&RO�&2+(1@���7KDQN�\RX��&RXQVHO���

0D
DP��\RXU�WXUQ���

&DQ�ZH�FXW�WKH�IHHG��SOHDVH���

&5266�(;$0,1$7,21�

4XHVWLRQV�E\�WKH�$VVLVWDQW�'HIHQVH�&RXQVHO�>06��5$'267,7=@���

4� 6LU��,
P�5LWD�5DGRVWLW]��DQG�,�UHSUHVHQW�0U��0RKDPPDG�

,�ZDQW�WR�IROORZ�XS�RQ�WKDW�ODVW�TXHVWLRQ�ILUVW�DQG�

WKHQ�,
OO�JHW�WR�WKH�TXHVWLRQV�WKDW�,�KDG�SUHSDUHG���:DV�WKHUH�
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�����

QRW�D�UHSRUW�RI�RQH�RI�WKH�JXDUGV�WLJKWHQLQJ�WKH�KDQGFXIIV�WRR�

WLJKW�DQG�WKDW�SHUVRQ�ZDV��LQ�IDFW��GLVFLSOLQHG�IRU�WKDW�XQGHU�

\RXU�ZDWFK"��

$� 6R�WKDW�LV�SDUWLDOO\�FRUUHFW���6R�WKHUH�ZHUH����WKHUH�

ZDV�DQ�REVHUYDWLRQ�IURP�P\�JXDUG�IRUFH�OHDGHUVKLS�UHSRUWHG�WR�

PH�GLUHFWO\�XSRQ�LQVWDQFH�WKDW�WKH�VKDFNOHV�ZHUH�WLJKWHU�WKDQ�

WKH\�VKRXOG�EH�E\�QRUPDO�623���,����,�EHOLHYH�ZKHQ�UHSRUWHG����

DQG�,�GLG�UHSRUW�WKLV�LV����WR�WKH�FRPPDQGHU�RI�WKH�-7)��EXW�

LW�ZDV�PRUH�RI�DQ�623�YLRODWLRQ�UDWKHU�WKDQ�DQ�LQMXU\�RU�

DQ\WKLQJ�ZLWK�UHJDUG�WR�WKDW���

7\SLFDOO\��RXU�623�VDLG�WKH�VKDFNOHV�VKRXOG�EH�FHUWDLQ�

WLJKWQHVV��ZKHUH�WZR�ILQJHUV�FRXOG�EH�VTXHH]HG�EHWZHHQ�WKH����

WKH�VKDFNOHV�WKHPVHOI�DQG�WKH�VNLQ��DQG�VR�D�FHUWDLQ�JXDUG�

IRUFH�PHPEHU�ZDV�QRW�DGKHULQJ�WR�WKDW���

6R�ZH�LGHQWLILHG�WKDW�DQG�ZH�UHWUDLQHG�WKDW�SDUWLFXODU�

SHUVRQ���$QG�KH����KH�GLG�QRW�FRPSOHWH�WKH�DFW�SURSHUO\�DIWHU�

EHLQJ�UHWUDLQHG��VR�,�DVNHG�WKDW�KH����KH�GHSDUW��DQG�KH�GLG�

QRW�UHWXUQ�DIWHU�WKDW���

4� 2ND\���7KDQN�\RX���6R�,�ZDQW�WR�WDON�VRPHZKDW�

FKURQRORJLFDOO\��DOWKRXJK�VRPH�RI�P\�TXHVWLRQV�PD\�EH�D�OLWWOH�

ELW�RXW�RI�FKURQRORJLFDO�RUGHU���6R�,�ZDQW�WR�WDON�ILUVW��

DIWHU�\RX�EHFDPH�&DPS�9,,�FRPPDQGHU��\RX�WDONHG�DERXW�WKH�IDFW�

WKDW�\RX�ZHUH�EULHIHG�DERXW�WKH�QHZ�PLVVLRQ�WKDW�\RX�ZHUH�
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�����

RYHU����XQGHUWDNLQJ��LV�WKDW�ULJKW"��

$� <HV��PD
DP��

4� $QG�\RX�ZHUH�WROG�DW�WKDW�WLPH�WKDW����KLJK�YDOXH�

GHWDLQHHV��XVLQJ�WKH�ODQJXDJH�RI�WKH�'R'��ZHUH�JRLQJ�WR�FRPH�

LQWR�\RXU�FDUH"�

$� &RUUHFW���

4� $QG�\RX�ZHUH�SURYLGHG�ZLWK�D�WZR�SDJH�GRFXPHQW�

GHVFULELQJ�HDFK�RI�WKRVH�GHWDLQHHV"��

$� <HV���:H�KDG�EDFNJURXQG�LQIRUPDWLRQ�RQ�HDFK�RQH�RI�

WKHP��DQG�ZH�KDG�PHGLFDO�LQIRUPDWLRQ�RQ�HDFK�RQH�RI�WKHP��

WKDW
V�FRUUHFW���7KRVH�DUH�WZR�VHSDUDWH�GRFXPHQWV��LI�\RX�

ZLOO���

4� 2ND\���$QG�WKLV�PD\�EH����WKLV�LV�DW�ILUVW�D�\HV�RU�QR�

TXHVWLRQ���'R�\RX�NQRZ�ZKR�JDYH�\RX����ZKR�SUHSDUHG�WKRVH�

GRFXPHQWV"��

$� ,�GR�QRW���

4� <RX�GLG�NQRZ�WKDW�SULRU�WR�DUULYDO�LQ�*XDQWDQDPR��WKDW�

WKRVH�PHQ�ZHUH����KDG�EHHQ�GHWDLQHG�LQ�&,$�FXVWRG\��LV�WKDW�

ULJKW"��

$� 7KDW�LV�FRUUHFW���

4� 2ND\���$QG�GLG�\RX�NQRZ�ZKHUH�WKH\�FDPH�IURP"��

$� 1R��PD
DP��

4� $QG�LQ�WKH�LQIRUPDWLRQ�WKDW�ZDV�SURYLGHG��\RX�VDLG�
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�����

WKDW�WKHUH�ZDV�VRPH�EDFNJURXQG�LQIRUPDWLRQ�DQG�PHGLFDO�

LQIRUPDWLRQ���'LG�LW�LQFOXGH�WKH�IDFW�WKDW�0U��0RKDPPDG�KDG�

EHHQ�VOHHS�GHSULYHG�IRU�PRUH�WKDQ�VHYHQ�GD\V��WKDW�KH�KDG�EHHQ�

ZDWHUERDUGHG�PRUH�WKDQ�����WLPHV��WKDW�KLV�KHDG�KDG�EHHQ�

UHSHDWHGO\�VODPPHG�DJDLQVW�WKH�ZDOO"��:HUH�DOO�RI�WKRVH�NLQGV�

RI�IDFWV�LQFOXGHG�LQ�WKDW�LQIRUPDWLRQ"��

$� 0D
DP��,�GRQ
W�UHFDOO�WKRVH�VSHFLILFDOO\���,�GR�UHFDOO�

D�GHVFULSWLRQ�RI�WKHLU�FXUUHQW�VWDWH��DQ\�SUREOHPV�WKDW�WKH\�

PD\�EH�H[SHULHQFLQJ�XSRQ�DUULYDO��WKHLU�RYHUDOO�FRQGLWLRQ�WKDW�

���H[SHFWHG�ZKHQ�ZH�ZRXOG�ILUVW�PHHW�ZLWK�WKHP���2QH�GHWDLQHH�

ZDV�DQ�DPSXWHH��IRU�H[DPSOH���2QH����RQH�KDG�ORVW�H\HVLJKW�LQ�

RQH�H\H���

6R�ZH����ZH�GLG�KDYH�D�JRRG�VXPPDU\�RI�WKH�RYHUDOO�

FRQGLWLRQ�RI�WKHP�IURP����IURP�WKDW�EURDGHU�SHUVSHFWLYH��LI�

\RX�ZLOO���7KDW
V�ZKDW�,
P�UHIHUULQJ�WR��

4� 2ND\���$QG�GLG�WKDW�LQFOXGH�ERG\�ZHLJKWV��IRU�H[DPSOH��

WKDW�0U��%LQ
$WWDVK�ZDV�VLJQLILFDQWO\�XQGHUZHLJKW"��

$� ,�GRQ
W�UHPHPEHU�ERG\�ZHLJKWV��WR�EH����,�KDYHQ
W�VHHQ�

WKRVH�GRFXPHQWV�LQ�TXLWH�VRPH�WLPH���,�GRQ
W�UHPHPEHU�ERG\�

ZHLJKWV�WR�EH�SDUW�RI�WKDW��

4� 2ND\���,Q�WKDW�LQIRUPDWLRQ��ZHUH�\RX�PDGH�DZDUH�WKDW�

WKH�GHWDLQHHV�KDG�EHHQ�KHOG�LQ�FRPPXQLFDGR�IRU�WKUHH�DQG�D�

KDOI�\HDUV�DQG�PD\EH��IRU�VRPH�RI�WKHP��PRUH�WKDQ�WKDW"��
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�����

$� 7KDW����WKDW�VWDWHPHQW�ZDV�QRW�PDGH�WR�PH��QR��

4� 'LG�\RX�NQRZ�WKDW"��

$� 1R��,�GLG�QRW�NQRZ�WKDW���

4� 2ND\���'LG�\RX�NQRZ�WKDW�WKH\�KDG�QRW�EHHQ�SUHYLRXVO\�

KHOG�LQ�FRPSOLDQFH�ZLWK�WKH�*HQHYD�&RQYHQWLRQV"�

$� ,�GLG�QRW�NQRZ�WKDW���

4� 'R�\RX�UHFDOO�3UHVLGHQW�%XVK�VD\LQJ�WKDW�KH�GLGQ
W�

EHOLHYH�WKDW�WKH�*HQHYD�&RQYHQWLRQV�DSSOLHG�WR�WKHVH�

SULVRQHUV"�

$� ,�UHPHPEHU�WKLV���,�UHPHPEHU�'HSDUWPHQW�RI�'HIHQVH�

'LUHFWLYH��������(�ZKLFK�JXLGHV�RXU�DFWLYLWLHV�IRU�GHWHQWLRQ�

RSHUDWLRQV�ZKLFK�VD\V��LQ�IDFW��ZH����ZH�GR�DGKHUH�WR�WKH�

SULQFLSOHV�RI�*HQHYD�&RQYHQWLRQ�&RPPRQ�$UWLFOH�����7KRVH�DUH�

RQH�RI�WKH�JXLGLQJ�UHIHUHQFHV��JRYHUQLQJ�DXWKRULWLHV�IRU�ZKLFK�

,�ZDV�UHVSRQVLEOH�IRU�HQIRUFLQJ��VR�,�NQRZ�WKDW�PXFK���

4� 2ND\���$QG�GLG�\RX�KDYH�WUDLQLQJ�RQ�ZKDW�ZDV�UHTXLUHG�

XQGHU�WKH�&RPPRQ�$UWLFOH���RI�WKH�*HQHYD�&RQYHQWLRQV"�

$� <HV���,����ZH����,�KDG�WUDLQLQJ��FRUUHFW���

4� 2ND\���6R�\RX�WHVWLILHG�ERWK�RQ�GLUHFW�DQG�RQ�

0U��&RQQHOO
V�FURVV�WKDW�\RX����WKDW�WKH�JXDUGV����WKH�JXDUG�

IRUFH�WKDW�\RX�ZHUH�VXSHUYLVLQJ�KDG�UHFHLYHG�WUDLQLQJ���,V�

WUDLQLQJ�FRQVLGHUHG�SDUW�RI�RSHUDWLRQDO�FRQWURO�RU�GRHV�WKDW�

IDOO�XQGHU�D�GLIIHUHQW�FDWHJRU\"��
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$� :HOO��LW
V�DQ�H[DPSOH�RI�WKH����WKH�RSHUDWLRQDO�

FRQWURO��,�EHOLHYH���6R�LQ�DVVXPLQJ�RSHUDWLRQDO�FRQWURO�RI�

WKRVH�SHUVRQQHO��,�ZDV�UHVSRQVLEOH�IRU�WKHLU�WUDLQLQJ���:H�

GLG��LQ�IDFW��FRQGXFW�WUDLQLQJ�SULRU�WR�WKH����SULRU�WR�WKH�

DUULYDO�RI�WKH����RI�WKH�GHWDLQHHV���

6R�,�ZDV�UHVSRQVLEOH�IRU�WKDW���7KDW
V����WKDW
V�RQH�

RI�WKH�WKLQJV�WKDW�ZRXOG�IDOO�XQGHUQHDWK�WKH�FDWHJRU\�RI�

RSHUDWLRQDO�FRQWURO��\HV���

4� $QG�ZDV�WKDW�VROHO\�\RXU����,�PHDQ��GLG����ZDV����ZHUH�

DQ\�RWKHU�JRYHUQPHQW�DJHQFLHV�LQYROYHG�LQ�ZKDW�VKRXOG�EH�

LQFOXGHG�LQ�WKDW�WUDLQLQJ"��

$� 1R��QRW�LQ�WKLV�WUDLQLQJ�,
P�VSHFLILFDOO\�UHIHUULQJ�

WR���7KH�SUHSDUDWLRQ�IRU�WKH�PLVVLRQ��GHWHQWLRQ��VDIH��KXPDQH�

FDUH�DQG�FXVWRG\��WKDW�ZDV�VROHO\�'HSDUWPHQW�RI�'HIHQVH���7KDW�

ZDV�P\�UHVSRQVLELOLW\�WR�HQVXUH�WKDW�WKRVH�VWDQGDUGV�ZHUH�PHW�

DQG�HQIRUFHG���

4� 2ND\���6R�RQ�GLUHFW�H[DPLQDWLRQ��\RX�WDONHG�DERXW�

JRLQJ�RQ����GXULQJ�WKH�ILUVW�ZHHN�RI�6HSWHPEHU��JRLQJ�WR�WKH�

RWKHU�VLGH�RI�WKH�LVODQG�DQG�PHHWLQJ�WKH�&����IOLJKW�WKDW�FDPH�

LQ"��

$� <HV��PD
DP��

4� ,
P�JRLQJ�WR�WDON�D�ORW�PRUH�DERXW�WKLV�LQ�FORVHG�

VHVVLRQ�����
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$� 2ND\���

4� �����EXW�,�MXVW�KDYH�D�FRXSOH�TXHVWLRQV���'LG�\RX�WDON�

ZLWK�DQ\�RI�WKH�IRONV�ZKR����WKH�SHUVRQQHO�ZKR�ZHUH�RQ�WKDW�

IOLJKW�ZKLOH�\RX�ZHUH�WKHUH"��

$� ,�VWRRG�DW�WKH�UDPS�RI�WKH�DLUFUDIW���7KH�DQVZHU�LV�

\HV��EULHI����EULHI����EULHIO\���-XVW�,�VWRRG�DW�WKH�UDPS�RI�

WKH�DLUFUDIW�ZKHQ�ZH�WRRN�FXVWRG\�RI�HDFK�RQH�RI�WKRVH�

GHWDLQHHV�LQGLYLGXDOO\�DQG�VR����,�PHDQ��HQJLQHV�DUH�UXQQLQJ��

,�EHOLHYH��VR�WKHUH�ZDVQ
W�D�FRQYHUVDWLRQ�JRLQJ�RQ���,W�ZDV�

TXLFN�H[FKDQJHV��WUDQVDFWLRQDO��LI�\RX�ZLOO���

4� 2ND\���$QG�ZKDW�ZHUH�WKH\�ZHDULQJ"��

$� 7KH�GHWDLQHHV��PD
DP"��

4� 1R��WKH�SHUVRQQHO�\RX�VSRNH�ZLWK���

$� ,�GR�QRW�UHPHPEHU���

4� :HUH�WKH\�ZHDULQJ�PLOLWDU\�XQLIRUPV"�

$� ,
P�QRW�D�KXQGUHG�SHUFHQW�VXUH�WKDW�DOO�RI�WKHP�ZHUH�

ZHDULQJ�PLOLWDU\�XQLIRUPV��WR�EH�TXLWH�KRQHVW���

4� 2ND\���$QG�ZKHQ�WKH�GHWDLQHHV�FDPH�RII�WKH�IOLJKW��GLG�

WKH\�KDYH�DQ\WKLQJ�RWKHU�WKDQ�WKH�FORWKHV�RQ�WKHLU�EDFN"��

7&�>05��6:$11@���<RXU�+RQRU��KH�FDQ�DQVZHU�WKDW�LQ�D�

FORVHG�VHVVLRQ���

0-�>&RO�&2+(1@���2ND\���

$'&�>06��5$'267,7=@���2ND\���
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$� 6R�WKDW�SURFHVV�ZRXOG�ZRUN�WKDW����LW�ZDV����LW�ZRXOG�

EH�WKH�GRFWRU�WKDW�ZRXOG�ILUVW�WDON�WR�KLP�DERXW�WKDW��WKH�

KDUPIXO�HIIHFWV�RI�JRLQJ�ZLWKRXW�QRXULVKPHQW�DQG����DQG�WKH�

FRQFHUQV�WKDW����WKDW�WKH�GRFWRU�ZRXOG�KDYH�ZKHQ����DQG��\RX�

NQRZ��ZH�ZRXOG�ZDWFK�IRU�ERG\�PDVV�LQGH[�DQG����DQG�VHH�

WKDW����LI�WKHUH�ZHUH�DQ\�SRWHQWLDO�KDUPIXO�HIIHFWV�FRPLQJ�

IRUZDUG���

%XW�LW�ZRXOG�W\SLFDOO\�EH�WKH�GRFWRU�WKDW�WDONHG�WR�

WKHP��QRW�PH��LI�WKH\�ZHUH�PLVVLQJ�PHDOV�OLNH�WKDW���$QG����

DQG�SRWHQWLDOO\��WKH�SV\FKLDWULVW�DV�ZHOO��QRW�MXVW�WKH�

LQWHUQDO�PHGLFLQH�SK\VLFLDQ��EXW�WKH�SV\FKLDWULVW���

4� 2ND\���6R�\RX�WDONHG�HDUOLHU�ZLWK�0U��&RQQHOO�

DERXW�WKDW�WKHUH�ZHUH�WZR�W\SHV�RI�PHHWLQJV�HYHU\�GD\���7KHUH�

ZDV�WKH��IRU�ODFN�RI�D�EHWWHU�ZRUG��WKH�ORZHU�OHYHO�PHHWLQJ�

DQG�WKHQ�WKH�KLJKHU�OHYHO�PHHWLQJ"�

$� <HV��PD
DP��

4� $QG�ZHUH�WKHUH�ZULWWHQ�DJHQGDV�IRU�WKRVH�PHHWLQJV"�

$� 1R��PD
DP���7\SLFDOO\����W\SLFDOO\��,�ZRXOG����,�ZRXOG�

MRW�VRPH�QRWHV�GRZQ���,�NQHZ����,�ZRXOG�VWUXFWXUH�WKH�PHHWLQJ���

,�ZDV�UHVSRQVLEOH�IRU�ERWK�RI�WKHP��LI�\RX�ZLOO��DQG�VR�,�

ZRXOG�VWUXFWXUH�WKHP�ZLWK�VRPH�QRWHV�RI�P\�RZQ�RQ�ZKDW�

QHHGHG����ZKDW�,�ZDV�JRLQJ�WR�UHSRUW��ZKDW�FKDQJHV�FDPH�DERXW�

,�NQHZ�ZKDW�WKH����,�NQHZ�ZKDW�WKH�FRPPDQGHU�ZDV�
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LQWHUHVWHG�LQ��VR����DQG�,�NQHZ�ZKDW����ZKDW�KH�ZRXOG�ZDQW�WR�

KHDU�DERXW��DQG�WKDW
V�MXVW�DERXW�HYHU\WKLQJ�WKDW�ZDV�JRLQJ�RQ�

WKHUH��

4� 2ND\���$QG�ZKDW�KDSSHQHG�WR�\RXU�QRWHV"��

$� 7KH\�ZRXOG����WKH\
G�EH�OHIW�DW�&DPS�9,,���7KHUH
V�

QRW����,�ZRXOGQ
W�KDYH�WDNHQ�WKHP�ZLWK�PH�DIWHUZDUG���

4� 2ND\���$QG�LI�VRPHERG\��IRU�ZKDWHYHU�UHDVRQ��ZKR�ZDV�

D����QRUPDOO\�DWWHQGHG�WKRVH�PHHWLQJV�FRXOGQ
W�DWWHQG��KRZ�

ZRXOG�WKDW�SHUVRQ�EH�QRWLILHG�RI�ZKDW�ZDV�UHSRUWHG�GXULQJ�D�

GDLO\�EULHILQJ"��

$� 2ND\���6R��IRU�H[DPSOH��LI�WKH����LI�WKH�LQWHUQDO�

PHGLFLQH�GRFWRU�ZDVQ
W�WKHUH��,�ZRXOG�KDYH�WKH�VHQLRU����

VHQLRU�QXUVH�RU�D�VHQLRU�FRUSVPDQ�ZKR�ZRXOG�VLW�LQ�RQ�WKH�

GLVFXVVLRQ��DQG�WKHQ�KH����KH�RU�VKH�ZRXOG�EH�UHVSRQVLEOH�IRU�

UHOD\LQJ�WKDW�EDFN�WR�WKH�GRFWRU���

4� 2ND\���$QG�ZKDW�DERXW�LI�\RX�FRXOGQ
W�DWWHQG��KRZ�

ZRXOG�\RX�EH�LQIRUPHG�RI�ZKDW����QRW�VR�PXFK�ZKDW�LQIRUPDWLRQ�

ZDV�EHLQJ�SXVKHG�RXW��EXW�ZKDW�LQIRUPDWLRQ�ZDV�FRPLQJ�EDFN"��

$� ,�KDG�D�GHSXW\�ZKR�ZRXOG�VLW�LQ�IRU�PH��DQG�KH�ZRXOG�

EULQJ�WKDW�LQIRUPDWLRQ�EDFN�WR�PH��RU�RQH�RI�P\�RWKHU�PHPEHUV�

RI�P\�FRPPDQG�HOHPHQW��

4� 2ND\���6R�\RX�WHVWLILHG�DERXW����LQ�WKRVH�SKRWRJUDSKV�

DERXW�WKH�IDFW�WKDW�WKHUH�ZHUH�WZR�GRRUV�WR�HDFK�FHOO�DQG�WKDW�
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�����

LW����\RX�PDGH�WKH�UHFRPPHQGDWLRQ�WKDW�WKH�RXWHU�GRRU�EH�

UHPRYHG�OLNH�LW�ZDV�LQ�&DPSV�9�DQG�9,��LV�WKDW����DP�,�ULJKW�

LQ�UHPHPEHULQJ�WKDW"��

$� 7KDW
V�FRUUHFW��

4� $QG�ZRXOG�\RX�FRQVLGHU�WKDW�DQ�RSHUDWLRQDO�GHFLVLRQ��

WKDW�\RX�ZHUH�LQ�RSHUDWLRQDO�FRQWURO��DQG�GRRUV��LV�WKDW�DQ�

RSHUDWLRQDO�FRQFHUQ"��

$� ,�EHOLHYH�LW�ZDV��\HV���

4� 1RZ��\RX�DOVR�WDONHG�DERXW�WKDW�RQH�RI����,�IRUJRW�WR�

DVN�WKLV���2QH�RI�WKH�SHRSOH�ZKR�DWWHQGHG�WKH�GDLO\�EULHILQJV�

ZDV�WKH�6-$"�

$� &RUUHFW���

4� $QG�DW�WKDW�WLPH��RU�GXULQJ�\RXU�SHULRG�RI�WLPH�WKHUH��

ZDV�WKHUH�DQ�6-$�WKDW�ZDV�VSHFLILFDOO\�DVVLJQHG�WR�&DPS�9,,��

RU�ZDV�WKLV�WKH�6-$�RYHU�DOO�RI�*XDQWDQDPR"��

$� 7KLV�ZDV�WKH�6-$�RYHU�DOO�RI�*XDQWDQDPR��

4� $QG�WKHUH�ZDVQ
W����QRZ�ZH�KDYH�RQH�WKDW
V�VSHFLILF�WR�

&DPS�9,,�WKDW������

$� 5LJKW���1R��KH�KDG�ERWK����KH�ZRUH�ERWK�KDWV�GXULQJ�

WKDW�WLPH�SHULRG���

4� 1RZ��0U��6ZDQQ�WDONHG�WR�\RX�D�OLWWOH�ELW�DERXW�D�

1RYHPEHU������UHWXUQ�RI�DQ�)%,�DJHQW�WR�WDON�WR�0U��0RKDPPDG���

$� <HV��PD
DP��
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UNCLASSIFIED//FOR PUBLIC RELEASE 

UNOFFICIAL / UNAUTHENTICATED TRANSCRIPT 
· T5//8R88t11/.''815 8R,\1 

1 DIRECT EXAMINATION CONTINUED 

2 Questions by the Tri a 1 Counse 1 [MR . SWANN] : 

3 Q. And before we broke I was asking yo u certain questions 

4 abou t the operation of t he camp . Let me read a sta t ement and 

5 you te l l me whether i t ' s a t rue statemen t or not. 

6 A. Okay . 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 LDC [ MR . CONNE LL ] : Your Honor? 

18 MJ [Col COHEN] : Cou nse l . 

19 LDC [MR . CONNE LL ] : I object. Th is i s jus t a strange way 

20 t o lead. 

21 MJ [Col COHE N] : Yea h , Counsel, is - - where are we going 

22 with the l ine of ques t io ning? I guess ----

23 TC [MR . SWANN] : That ' s the last quest i on i n th i s line of 

UNOFFICIAL / UNAUTHENTICATED TRANSCRIPT 
iJiG :' :' 9Ri9.t.' :'.t.'9.59R.t/ 
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1 ques t ioni ng. 

2 MJ [Co l COHE N] : All rig ht . I ' m going to allow t hi s one 

3 so we can move on . Yo u may answe r . 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 So I -- I do believe the r e's two sepa r ate mi ss i ons 

15 tha t went on there. I can ' t accoun t f or why t ha t sta t emen t 

16 was made. Again , OPCON is traditi on all y a mi l itary term used 

17 by mi li t ary - - in t he mil i tary j a r gon to de fi ne a rela ti onsh i p 

18 be t ween f or ces and t he -- and t he -- a nd the com ma nder of - -

19 of tho s e f orces and how they i nte r ac t and t he ir 

20 r es pon s i bi l i t i e s . There ' s OPCO N, t here ' s ADCON , TACO N. I' m 

21 not go i ng t o go down t hose r oads . 

22 But OPC ON , to me , as I 've desc r i bed , was OPCO N over 

23 f or ces , over f orces t hat are accompli sh i ng a mi ss i on , spec i f i c 

UNOFFICIAL / UNAUTHENTICATED TRANSCRIPT 
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1 mission. Th e detention mission was responsible for -- was the 

2 res ponsibi l ity of Task Force Platinum. The comma nd er of Task 

3 Force Plat in um had OP CON over al l t hose forces that conducted 

4 t he detent i on mi ssion. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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I 5 5 5 O:tbbii 5 JOO: Shh 

1 [The R . M. C . 806 session was called to order at 1253 , 

2 4 Novembe r 2019.] 

3 MJ [Col CO HE N] : The commission is called t o order. 

4 Parties are present. 

5 I ntel l igence Commu nity Standard 705-02 ----

6 LDC [MR . SOWARDS]: Sorry, Your Honor. May I have tha t 

7 again? I beg your pardo n . 

8 MJ [Col COHEN] : Yes. I nt elligence Community St anda r d 

9 705-02 signed by the Direc t or of the Nat i onal 

10 Counte r intelligence and Security Cente r dated 12/ 22/16, 

11 pa r agraph 4.a. says, " In c i rc umstance s where a SC IF is under a 

12 co-use agreement and/or pe rsonne l are not brie f ed into al l the 

13 res pective programs , procedures shall be instituted by the 

14 host and tenant CSAs t o prevent unaut hor i zed access to t hat 

15 specific com partment, su bcompartment or prog r am i nformation. " 

16 And then I don' t have -- I haven ' t had a chance to 

17 look this up yet, but it says, "Physical , visual, and acoustic 

18 access to t he compa r ted information by unauthorized personnel 

19 shall be contro l led by t he security measures identified in 

20 I C Tech Specs, Chapter 2 Section C. " 

21 And then I was I was loo king to make sure. I n 

22 addi t ion , with respec t to vi sito r s, t he Na t ional 

23 Counte r intelligence and Security Center put out technical 

UNOFFICIAL / UNAUTHENTICATED TRANSCRIPT 
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1 MJ [Col COHEN] : You' re back on the stand. We ' re going to 

2 conclu de your testimony this afternoo n , or at least the 

3 classified sess i on this aft ernoon . Please have a seat. I 

4 remind you that you ' re stil l under oath . 

5 WIT : Un de r stood, sir. 

6 MJ [Col COHEN] : Tha nk you. 

7 CROSS-EXAMINATION CONTINUED 

8 Questions by the Learned De fense Counsel [MR . CONNELL] : 

9 Q. Sir, t he military comm i ssion just thanked you for your 

10 patien ce, but I just want to say t hat I'm pretty conf i dent I 'm 

11 speaking fo r everybody when I say how so r ry I am t hat you have 

12 been kep t wa i t ing f or seve n hour s t oda y. I know t hat you r 

13 ti me is important and valuab l e, and I just want to let you 

14 know tha t t he -- t he question came up of what we were going to 

15 do now and we unifo r mly said, "Let ' s get this ove r with. 

16 Let ' s do this ." 

17 A. Thank you , sir. Appreciate that. 

18 Q. Sure . 

19 LDC [MS. BORMANN ]: I' m sor r y to interrupt, but Mr. 

20 has re j oined us. 

21 MJ [Col COHE N] : A 11 rig ht. Tha nk you, ma ' am. 

22 

23 
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1 say one week after I had been briefed i n this we began --

2 myse l f and my operat i ons off i ce r bega n looking at how we wou l d 

3 adap t those -- those SOPs t o conform to the new facil i ty . 

4 

5 

6 

7 

8 WI T: Than k you, s ir. 

9 MJ [Col COHEN] : I handed the witness a bo t t l e of water. 

10 LDC [ MR . CONN ELL ] : Sure. 

11 

12 

13 A. So I r eme mber the si t e manager at t he t i me, and t hi s 

14 is - - the first site manager wasn 't t here very long. I 

15 be l i eve he was an i nt erim unt i l t he longer - t e r m one a r r i ved. 

16 

17 

18 

19 

20 

21 

22 

23 
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6 Q. And was it your un derstanding t hat Admiral Harr i s 

7 was or - - or Commander McCarthy was passing down 

8 instructions from hi gher? It wasn ' t the i r independ ent 

9 judgment ; is t hat right? 

10 A. Yeah. To t he best of my knowledge, it wasn ' t 

11 independent dec i sions that were made a t the JTF . Those came 

12 from the Pentagon . Correc t . 

13 

14 

15 

16 

17 

18 

19 It wasn ' t that f i rst day 

20 when we met a t Camp VI I a nd talked about the broader, 

21 overarc hing respons ib il i ties. So it was a little closer to 

22 t hat . 

23 So ou r dialogue picked up the pace with OS D detainee 
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1 po l i cy . As we got c l oser - - "we " mea ni ng myself , 

2 Ad mira l Har r i s , Capta in McCarthy , a nd t he Deputy Com mande r , 

3 Br i gad i e r Genera l Leacoc k , that we we were t he ones t hat 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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4 

5 

6 

UNCLASSIFIED//FOR PUBLIC RELEASE 

UNOFFICIAL / UNAUTHENTICATED TRANSCRIPT 
I 5 5 5 O:tbbii 5 JOO: Shh 

7 If Admira l Harris or Commander McCarthy at the time 

8 knew about those recomme ndat i ons comi ng , we l earned them from 

9 OSD Detainee Pol icy. If those decisions were made in 

10 Washin gton , D.C. , it was not obvious to me, at leas t , to -- so 

11 that was not the role of the site manage r that I i nte r acted 

12 with at the -- at Camp VII. 

13 

14 

15 

16 

17 Q . It means at a much hi gher i nte r agency level? 

18 A. I believe so . Because at my level , I didn ' t advise 

19 him on how t o pro t ect national security i nformat i on. I don ' t 

20 mean t o sou nd facet i ous , but -- and he di dn ' t t e l l me how to 

2 

2 

do the detention operat i ons. 
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�����

7KH�FRPPLVVLRQ�LV�LQ�UHFHVV��

>7KH�5�0�&������VHVVLRQ�UHFHVVHG�DW����������1RYHPEHU������@�

>7KH�5�0�&������VHVVLRQ�ZDV�FDOOHG�WR�RUGHU�DW�������

���1RYHPEHU������@��

0-�>&RO�0F&$//@���7KH�FRPPLVVLRQ�LV�FDOOHG�WR�RUGHU���

3DUWLHV�DUH�DJDLQ�SUHVHQW�DV�EHIRUH���0U��0RKDPPDG�LV�SUHVHQW���

7KH�RWKHU�DFFXVHG�DUH�DEVHQW���

$OO�ULJKW���:H
OO�JR�DKHDG�DQG�PRYH�LQWR�$(�������7KLV�

LV�0U��DO�%DOXFKL
V�PRWLRQ�WR�FRPSHO�GLVFRYHU\�UHJDUGLQJ�

LQWHUDJHQF\�SURFHVVHV�WR�REWDLQ�VWDWHPHQWV�IURP�WKH�

GHIHQGDQWV���

/'&�>05��&211(//@���7KDQN�\RX��VLU���,�KDYH�RQH�

KRXVHNHHSLQJ�PDWWHU�EHIRUH�WKDW�LI������

0-�>&RO�0F&$//@���<HV���

/'&�>05��&211(//@���<RX�NQRZ��WKHUH�DUH�D�ORW�RI����D�ORW�

RI�SLSHV�WKDW�UXQ�DURXQG�KHUH��DQG�RQH�RI�WKRVH�SLSHV�LV�VXSHU�

LPSRUWDQW�EHFDXVH�LW
V�WKH�UHDVRQ�WKDW�WKLV�LV�D�SXEOLF�WULDO��

DQG�WKDW
V�WKH�SLSH�RI�DXGLR�DQG�YLGHR�IURP�KHUH�LQ�WKH�

FRXUWURRP�RQ�WKH�GHOD\�RUGHUHG�E\�WKH�PLOLWDU\�FRPPLVVLRQ�WR�

WKH�JDOOHU\���

2YHU�WKH�EUHDN�,�ZDV�DGYLVHG�WKDW�DW�WKH�ODVW����ZKHQ�

ZH�VWDUWHG�WKH�ODVW�WLPH��WKH�DXGLR�ZDV�RII�IRU�VHYHUDO�

PLQXWHV��DQG�WKDW�WKH\�FRXOG�RQO\�EHJLQ�WR�KHDU�RQFH�

Case 1:21-cv-00627-CRC   Document 22-8   Filed 04/28/22   Page 2 of 38

JA438

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 443 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

0U��*OHDVRQ�ZDV�DUJXLQJ���$QG�WKDW�WKH\�ILJXUHG�RXW�ZKDW�ZDV�

JRLQJ�RQ��EXW�LW�ZDV����LW�ZDV�D�SUREOHP���$QG�WKDW�SUREOHP�LV�

FRPSRXQGHG�E\�WKHUH
V�D�UXOH��DQG�WKH�PLOLWDU\�FRPPLVVLRQ�

PLJKW�NQRZ�DERXW�LW�RU�QRW��WKDW�QR�RQH�LQ�WKH�JDOOHU\�LV�

DOORZHG�WR�FRPPXQLFDWH�ZLWK�DQ\RQH�LQ�WKH�FRXUWURRP���$QG�

WKHUH����,�XQGHUVWDQG�WKH�RULJLQDO�LQWHQW�RI�WKDW�URRP����

UXOH��EXW�LW�ZDV�SUREDEO\�QRW�WR�OHW�WKH�MXGJH�WKDW����NQRZ�

WKDW�WKH�DXGLR�ZDV�QRW�FRPLQJ�WKURXJK���

6R�,�GRQ
W�KDYH�D�SURSRVHG�VROXWLRQ�\HW���,�ZLOO�EH�

WKLQNLQJ�DERXW�LW���%XW�,�GLG�ZDQW�WR�OHW�\RX�NQRZ�DERXW�WKH�

SUREOHP���<RX�NQRZ��\HVWHUGD\�,�EURXJKW�XS�WKH�FRPPV�FKHFN�

LVVXH�DQG�HYHU\WKLQJ�FKHFNHG�RXW���,�SUREDEO\�VKRXOG�KDYH�GRQH�

WKDW�WRGD\�EHFDXVH�WKHUH�ZDV�DQ�LVVXH��EXW�,�MXVW�ZDQWHG�WR�

OHW�\RX�NQRZ�DQG�VRPHWKLQJ�WR�EH�FRJQL]DQW�RI�IRU�WKH�IXWXUH��

0-�>&RO�0F&$//@���1R��,�DSSUHFLDWH�\RX�EULQJLQJ�WKDW�WR�P\�

DWWHQWLRQ���$QG�,
OO�DOVR�JLYH�LW�VRPH�WKRXJKW�RQ�KRZ�ZH�FDQ�

PDNH�VXUH�WKDW�LI�WKDW�IHHG�JHWV�ORVW�RU��\RX�NQRZ��DJDLQ��ZH�

VHH�WKLV��ULJKW��ZLWK�WKH�,7�WKDW�ZH�FDQ�EH�OHW�NQRZQ�KHUH�LQ�

WKH�FRXUWURRP�VR�ZH�FDQ�SDXVH���

/'&�>05��&211(//@���6XUH�

0-�>&RO�0F&$//@���%HFDXVH�LW�LV�LPSRUWDQW���,W
V�DQ�

XQXVXDO�FDVH���,W
V�D�VPDOO�JDOOHU\��EXW�LW
V�VWLOO�LPSRUWDQW���

/'&�>05��&211(//@���<HV��VLU���
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�����

0-�>&RO�0F&$//@���$OO�ULJKW���,I�\RX�FRXOG�KROG�RQ�RQH�

VHFRQG��0U��&RQQHOO�

/'&�>05��&211(//@���2I�FRXUVH���

0-�>&RO�0F&$//@���$OO�ULJKW���3URFHHG���

/'&�>05��&211(//@���7KDQN�\RX��VLU���

)RU�WKH�PLOLWDU\�FRPPLVVLRQ�LV�$(�����UHJDUGLQJ�PRWLRQ�

WR�FRPSHO�LQIRUPDWLRQ�DERXW�LQWHUDJHQF\�SURFHVVHV�WKDW�ZHUH�

XVHG�WR�REWDLQ�VWDWHPHQWV�IURP�WKHVH�ILYH�GHIHQGDQWV���

<RX�NQRZ��WKHUH
V�EHHQ�VRPH�REVHUYDWLRQV�WKLV�PRUQLQJ�

DQG�LW����DQG�HVSHFLDOO\�ZKHQ�ZH�FOXVWHU�PRWLRQV�OLNH�WKLV��

WKHPHV�GHYHORS���%XW�WKLV�JRHV�LQ�D�GLIIHUHQW�GLUHFWLRQ��

ULJKW"��7KLV�LV�QRW�D�TXHVWLRQ�RI�IULFWLRQ�EHWZHHQ�WKH�SDUWLHV�

ZKHUH�ZH�FRXOGQ
W�ZRUN�RXW�VRPHWKLQJ���7KLV�LV�MXVW�D�

GLVDJUHHPHQW�DPRQJ�WKH�SDUWLHV�RQ�WKH�VFRSH�RI�UHOHYDQFH��DQG�

SDUWLFXODUO\�RQ�WKH�VFRSH�RI�WKH�PLOLWDU\�FRPPLVVLRQ
V�RUGHU�

LQ����$$���

$QG�VR�,����,�VXJJHVW�WKDW�LW
V�HQWLUHO\�DSSURSULDWH�

IRU����IRU�VRUW�RI�EULQJ�WR�WKH�PLOLWDU\�FRPPLVVLRQ�WR�UHVROYH�

WKLV�TXHVWLRQ�EHFDXVH�VRPHWLPHV�SHRSOH�GLVDJUHH���$QG�LQ�RXU�

YLHZ��WKLV�LVVXH�EHJLQV�DQG�VKRXOG�SUREDEO\�HQG�ZLWK�WKH�WH[W�

RI�$(����$$�����7���

���$$�DURVH�RXW�RI�D�ORQJ�VHULHV�RI�DUJXPHQWV�DERXW�

WKH�)%,�&,$�'R'��DQG�,
P�QRW�JRLQJ�WR�UHKHDUVH�WKH����ZKDW�
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KDSSHQHG���$QG�DV�FRXQVHO�IRU�WKH�JRYHUQPHQW�FRUUHFWO\�QRWHG�

LQ�WKH�ODVW�DUJXPHQW��VRUW�RI�LW����LW�VRUW�RI�NLFNHG�RII�ZLWK�

���&��EXW�WKHQ�HYHU\RQH�DJUHHG������

0-�>&RO�0F&$//@���$QG�0U��&RQQHOO��DJDLQ��DQG�SHUKDSV�

FRXQVHO�WKDW�KDYH�EHHQ�RQ�WKLV�FDVH�ORQJHU�WKDQ�,�KDYH�UHDOL]H�

WKDW�,
P�SUREDEO\�LQWHUUXSWLQJ�PRUH�RIWHQ�DV�IDU�DV�WKH�

LQWHUSUHWHUV�OHWWLQJ�XV�NQRZ�WKDW����IRU�XV�WR�VORZ�GRZQ���6R�

WKH�LQWHUSUHWHUV�RIWHQ�XVH�OLS�UHDGLQJ�WR�DVVLVW�LQ�����

/'&�>05��&211(//@���$K�

0-�>&RO�0F&$//@��������LQWHUSUHWLQJ���$QG�EHFDXVH�ZH
UH�

ZHDULQJ�WKH�PDVNV��WKH\
YH�OHW�PH�NQRZ�WKDW�LW�PDNHV�LW�

GLIILFXOW���6R�ZLWKRXW�JRLQJ�XQQDWXUDOO\�VORZ��LI�ZH�FRXOG�

MXVW�DOO�EH�FRJQL]DQW�DQG�WU\�WR�JR�D�OLWWOH�ELW�VORZHU���

/'&�>05��&211(//@���7KDQN�\RX��VLU���,�XVXDOO\�JHW�LQWR�

WURXEOH�ZKHQ�,�UHDG��EXW�ZKHQ�,�DUJXH��,�GRQ
W�XVXDOO\�JHW�

LQWR�TXLWH�DV�PXFK�WURXEOH���%XW�,����,�KDYH�QRWKLQJ�EXW�

LPPHQVH�ORYH�DQG�UHVSHFW�IRU�WKH�LQWHUSUHWHUV�DQG�,�ZDQW�WR�GR�

HYHU\WKLQJ�WKDW�,�FDQ�WR�KHOS�WKHP�RXW���6R�,�KDG�QRW�WKRXJKW�

DERXW�WKH�OLS�UHDGLQJ�DVSHFW��

6R�LQ�WKLV�ORQJ�VHULHV�RI�DUJXPHQWV�LQ��������WKDW�

DURVH�RXW�RI����&��RQH�WKLQJ�WKDW�EHFDPH�FOHDU�LV�WKDW�WKHUH
V�

VLPSO\�D�GLIIHUHQFH�DPRQJ����,�GRQ
W�ZDQW�WR�VSHDN�IRU�DQ\RQH�

HOVH����,�JHW�LQ�WURXEOH�ZKHQ�,�VSHDN�IRU�DQ\RQH�HOVH�RQ�WKH�
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OHIW�VLGH�RI�WKH�URRP����EXW�EHWZHHQ�0U��DO�%DOXFKL�DQG�WKH�

JRYHUQPHQW�RQ�WKH�TXHVWLRQ�RI�WKH�DSSURSULDWH�VFRSH�RI�

GLVFRYHU\�RXWVLGH�RI�(FKR�,,���

<RX�NQRZ��WKH�JRYHUQPHQW�DUWLFXODWHG�WKLV�PRUQLQJ�WKDW�

LW�EHOLHYHV�WKDW�WKH�TXHVWLRQ�RI�YROXQWDULQHVV�VRUW�RI�EHJLQV�

ZKHQ�\RX�HQWHU�(FKR�,,�DQG�OHDYHV����DQG�HQGV�ZKHQ�\RX�OHDYH�

(FKR�,,���:H�VHH�LW�DV�D�PXFK�EURDGHU�LQTXLU\��DQG�KDYH�

DUWLFXODWHG�WKDW�WKURXJKRXW�WKH�PLOLWDU\�FRPPLVVLRQV�

SURFHHGLQJ�VLQFH�WKH�ILOLQJ�RI�WKH�PRWLRQ�WR�VXSSUHVV���$QG��

ZLWK�GXH�UHVSHFW�WR�P\�FROOHDJXHV�RQ�WKH�RWKHU�VLGH�RI�WKH�

URRP��ZH�KDYH�ZRQ�WKH�LVVXH���

���$$�UHSUHVHQWV�D�SROLF\�GHWHUPLQDWLRQ�E\�WKH�

PLOLWDU\�FRPPLVVLRQ�WKDW�HYHU\WKLQJ�UHODWHG����WKDW�ZLWKLQ�

WKH����ZLWKLQ�WKH�VFRSH�ZKLFK�LV�HVWDEOLVKHG�WKHUH��ZKLFK�KDV�

WR�GR�ZLWK��\RX�NQRZ��UHDVRQDEO\�NQRZQ�WR�WKH�SURVHFXWLRQ��WKH�

RUGLQDU\�VWDQGDUGV���7KDW�WH[W�LV��WKH�JRYHUQPHQW�VKDOO�

SURGXFH�DOO�GRFXPHQWV�WKDW�DUH�NQRZQ�RU�UHDVRQDEO\�VKRXOG�EH�

NQRZQ�WR�DQ\�JRYHUQPHQW�RIILFLDOV�ZKR�SDUWLFLSDWHG�LQ�WKH�

LQYHVWLJDWLRQ�DQG�SURVHFXWLRQ�RI�WKH�FDVH�DJDLQVW�WKHVH�ILYH�

DFFXVHG�WKDW�UHDVRQDEO\�WHQG�WR�VKRZ�FRRSHUDWLRQ�EHWZHHQ�WKH�

&,$��)%,��DQG�'HSDUWPHQW�RI�'HIHQVH�LQ�WKH�HIIRUW�WR�

DEVWDLQ����REWDLQ�VWDWHPHQWV�IURP�WKHVH�ILYH�DFFXVHG���

$QG�VR�LW
V�SUREDEO\�FOHDU�WR�\RX��EXW�MXVW�LQ�FDVH��
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\RX�NQRZ��LW����WKDW�ZDV����ZH�IUDPHG�WKDW�XS���:H�DVNHG�IRU�

WKDW�UXOLQJ�EHFDXVH�ZH�ZHUH�QRW�JHWWLQJ�DQ\ZKHUH�ZLWK�WKH����

WKH�SURVHFXWLRQ�DQG�ZH�ZHUH�QRW�JHWWLQJ�DQ\ZKHUH�LQ�WKH�

TXHVWLRQ����\RX�NQRZ��ZH�WULHG�VRPH����VRPH�PRUH�JUDQXODU�

DSSURDFKHV��ULJKW"��:H�KDG����ZH�PHW�DQG�FRQIHUUHG���:H�

HVWDEOLVKHG�RXU��KHUH
V�RXU�VL[�KLJKHVW�SULRULWLHV���<RX�NQRZ��

LI�\RX�JLYH�XV�WKRVH��PD\EH�ZH
OO�EDFN�RII�RQ�VRPH����ZH�WULHG�

QHJRWLDWLQJ�LW���

$QG�WKH�JRYHUQPHQW�QHJRWLDWHG�LQ�JRRG�IDLWK���,
P�

QRW����,
P�QRW�VD\LQJ�WKDW�WKH\�GLGQ
W���%XW�ZH�WULHG�

QHJRWLDWLQJ�LW���$QG�RI�WKRVH�VL[�SULRULWLHV��RQO\�RQH�RI�WKHP�

ZDV�HYHU�WXUQHG�RYHU�WR�XV���$QG�VR�WKDW�ZDVQ
W�UHDOO\�

ZRUNLQJ��VR�WKH�PHHW�DQG�FRQIHU�DSSURDFK�ZDVQ
W�ZRUNLQJ���$QG�

VR�ZH�DVNHG�WKH�PLOLWDU\�FRPPLVVLRQ��OLVWHQ��FDQ�\RX�VHWWOH�

WKH�SULQFLSOH"��$QG�WKHQ�PD\EH�ZH�FDQ����PD\EH�ZH�FDQ�XVH�WKDW�

WR�ZRUN�IURP�WKHUH���

$QG�WKH�JRYHUQPHQW����WKH�PLOLWDU\�FRPPLVVLRQ�GLG�

VHWWOH�WKH�SULQFLSOH���1RW�MXVW�KHUH�LQ����$��EXW�DJDLQ�DQG�

DJDLQ�DQG�DJDLQ�LQ�WKH�WHVWLPRQ\�RI�WKH�ZLWQHVVHV���%HFDXVH�

RQ��,�EHOLHYH�����RFFDVLRQV�WKH�JRYHUQPHQW�PDGH�UHOHYDQFH�

REMHFWLRQV�DQG�RQ�DOPRVW�DOO�RI�WKRVH�RFFDVLRQV��DQG�WKLV�LV�

DOO�ODLG�RXW�LQ�WKH�����VHULHV�LQ�JUDQXODU�GHWDLO��EXW�RQ�

DOPRVW�DOO�RI�WKRVH�RFFDVLRQV�WKH�PLOLWDU\�FRPPLVVLRQ�UXOHG�
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WKH�GHIHQVH�KDV�D�ULJKW�WR�SURYH�LQWHJUDWLRQ�RU�FRRSHUDWLRQ�

EHWZHHQ�'R'�DQG�&,$�DQG�)%,���$QG�VR�TXHVWLRQV�RU�GRFXPHQWV�

WKDW�DUH�UHODWHG�WR�WKDW�DUH�UHOHYDQW�LQ�WKDW�HYLGHQWLDU\�

FRQWH[W�DQG�KHUH�LQ�WKH�GLVFRYHU\�FRQWH[W��ZKLFK�LV�YHU\�

FORVHO\�DOLJQHG���

$QG����EXW�LW�ZDV�QRW����LW�ZDV�QRW�D�FRPSOHWH�YLFWRU\�

IRU�XV���,�PHDQ��WKHUH
V�WKH�SDUDJUDSK�F��LQ�WKH�UXOLQJ����F���

ZKLFK�GHQLHV�VRPHWKLQJ�WKDW�ZH�ZHUH�DVNLQJ�IRU���$QG�ZH
UH�

JRLQJ�WR�WDON�DERXW�WKDW�PRUH�ZKHQ�ZH�JHW�WR�����EHFDXVH�����

LV�DERXW�ZKDW����ZKDW�EDVNHW�GRHV�FHUWDLQ�LQIRUPDWLRQ�ILW�

LQWR���'RHV�LW�ILW�LQWR�WKH�E���PXVW�SURGXFH�EDVNHW��RU�GRHV�

LW�SURGXFH����IDOO�LQWR�WKH�F���GRQ
W�KDYH�WR�SURGXFH�EDVNHW"

$IWHU�KDYLQJ�WKDW�LVVXH�UHVROYHG��XQIRUWXQDWHO\����$$�

UHVXOWHG�LQ�H[DFWO\����LQ�WKH�SURGXFWLRQ�RI�H[DFWO\�]HUR�

DGGLWLRQDO�GLVFRYHU\���:KDW�ZH�KRSHG�ZRXOG�KDSSHQ�ZDV�WKDW�WKH�

JRYHUQPHQW�ZRXOG�WDNH�WKLV�QHZ�H[SDQGHG�VWDQGDUG��ZKLFK�ZDV�

PXFK��PXFK�EURDGHU�WKDQ��\RX�NQRZ��ZKDW�WKH\�FRQWLQXHG�WR�

DUWLFXODWH�HYHQ�WRGD\��PXFK��PXFK�EURDGHU�WKDQ�ZKDW�WKH\�

WKRXJKW�WKH�VWDQGDUG�ZDV��LQ�JRRG�IDLWK�,
P�VXUH��DQG�WKDW�

WKH\�ZRXOG�JR�EDFN�DQG�VD\��RND\��ORRN��ZH�QHHG�WR����ZH�QHHG�

WR�WDNH�DQRWKHU�DSSURDFK�WR�WKLV��JR�WKURXJK�WKLV�LQIRUPDWLRQ�

DJDLQ��SURGXFH�ZKDW�IDOOV����\RX�NQRZ��WKH�GHOWD�EHWZHHQ�WKHLU�

SUHYLRXV�YLHZ�RI�UHOHYDQFH�DQG����$$���
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$QG�WKH\�FDQ�VSHDN�WR�WKHLU�SURFHVVHV���,����,�GRQ
W�

LPSXJQ�WKHLU�SURFHVVHV�LQ�DQ\�ZD\���%XW�ZKDWHYHU�WKHLU�SURFHVV�

ZDV��LW�ZDV�QRW�HIIHFWLYH�DW�SURGXFLQJ�DGGLWLRQDO�GLVFRYHU\�

EHFDXVH�QR�DGGLWLRQDO�GLVFRYHU\�ZDV�SURGXFHG�DIWHU����$$���7KH�

RQO\�FRQWLQXLQJ�GLVFRYHU\�LVVXH�LV�WKH�RQH�WKDW�\RX�DGGUHVVHG�

LQ����55�DERXW�WKH�UHGDFWLRQV�LQ�WKH�LQWHO�UHTXLUHPHQWV���

6R��\RX�NQRZ��,�PHQWLRQHG�HDUOLHU�WKDW�,�WKLQN�WKDW�

WKHUH�DUH�DOZD\V�D�FRXSOH�RI�TXHVWLRQV�WKDW�WKH����WKDW�DQ\�

MXGJH�ZDQWV�WR�NQRZ�RQ�D�PRWLRQ�WR�FRPSHO��ZKLFK�LV��QXPEHU�

RQH��ZKDW�GLG�\RX�JHW�DOUHDG\"��1XPEHU�WZR��KRZ�GR�\RX�NQRZ�

WKDW�VRPHWKLQJ�HOVH�H[LVWV"��$QG�QXPEHU�WKUHH��LI�\RX�JHW�WKDW�

VRPHWKLQJ�HOVH��ZKDW�DUH�\RX�JRLQJ�WR�GR�ZLWK�LW"��

$QG�VR�WKHUH�DUH�IRXU�FDWHJRULHV���,
P�UHDOO\�JRLQJ�WR�

FROODSVH�WKHP�WR�WKUHH�IRU�WKLV�DUJXPHQW��EXW�WKHUH�DUH�IRXU�

FDWHJRULHV�WKDW�ZH�ODLG�RXW�LQ�WKH�PRWLRQ�RI�LQWHUDJHQF\�

SURFHVV�GRFXPHQWV�WKDW�ZH�NQRZ�H[LVW�HLWKHU�WKURXJK�)UHHGRP�RI�

,QIRUPDWLRQ�$FW�RU�VRPH�RWKHU�ZD\���

6R�,
G�OLNH�WR�EHJLQ�ZLWK�FDWHJRU\�RQH��ZKLFK�LV�

LQWHUDJHQF\�FRRUGLQDWLRQ�RQ�WKH�GHQLDO�RI�WKH�ULJKWV�WR�SURPSW�

SUHVHQWDWLRQ��ULJKW�WR�FRXQVHO��DQG�WKH�ULJKW�WR�UHPDLQ�

VLOHQW���-XVW�D�OLWWOH�ZKLOH�DJR�LQ�$(������ZH�WDONHG�DERXW�

JHQHUDO�)%,�SROLF\��PRVWO\�ODLG�RXW�LQ�D�FRXSOH�RI�NH\�

GRFXPHQWV���:H�WDONHG�DERXW�WKH�UHGDFWHG�SROLF\�LQ�)%,��������
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DQG�,�VXJJHVW�ZKDW�,�WKLQN�LV�RFFXUULQJ�LV�WKDW�WKH�UHGDFWHG�

SROLF\�LQ�)%,�������UHSUHVHQWV�WKHLU�XQLODWHUDO�DSSURDFK��

ULJKW"��)%,�LV�IXQGDPHQWDOO\�UHVSRQVLEOH�IRU�ODZ�HQIRUFHPHQW�

ZLWKLQ�WKH�8QLWHG�6WDWHV�ZLWK����DQG�ZKHWKHU�ZH�LQFOXGH�

*XDQWDQDPR�LQ�WKH�8QLWHG�6WDWHV�RU�QRW��WKHUH�LV�IXQGDPHQWDO�

)%,�PLVVLRQ�DW�*XDQWDQDPR�WKDW�WKH\
G�EHHQ�FDUU\LQJ�RXW�IRU�

IRXU�RU�ILYH�\HDUV�E\�WKLV�SRLQW��DQG����\RX�NQRZ��VR�WKDW�

WKHLU�JHQHUDO�FRXQVHO
V�RIILFH�SUREDEO\�WKRXJKW�ZH�QHHG����ZH�

QHHG�VRPH�SROLF\��DQG�VR�WKDW
V�ZK\�ZH
UH�OD\LQJ�RXW�

)%,���������

%XW�JLYHQ�WKH�SHUVLVWHQW�LQWHUHVWV�DQG�LQYROYHPHQW�RI�

WKH�&,$�DQG�RWKHU�DJHQFLHV��\RX�NQRZ��LW�EHFDPH�FOHDU�WKDW�WKH�

)%,�FRXOG�QRW�GHFLGH�RQ�LWV�RZQ�ZKDW�WKH�SROLF\�ZDV�JRLQJ�WR�

EH���)RU�RQH�WKLQJ��WKH\�ZHUHQ
W�)%,�SULVRQHUV���<RX�NQRZ��LI�

WKH\�ZHUH�DW�0&&�1HZ�<RUN��WKH\�FRXOG�JR�GRZQ�WKHUH�DQG�SXOO�

WKHP�RXW�ZKHQHYHU�WKH\�ZDQWHG�DQG�WDON�WR�WKHP��EXW�WKH\
UH�

QRW���7KH\
UH�LQ�D�'R'�IDFLOLW\�DW�&DPS�9,,�XQGHU�WKH�

RSHUDWLRQDO�FRQWURO�RI�WKH�&,$��DQG�VR�WKHUH
V�PXOWLSOH�DJHQF\�

SDUWQHUV�WKDW�WKH\�KDYH�WR�FROODERUDWH�ZLWK���

$QG�WKH�JRYHUQPHQW
V�EULHI�DUJXHV�WKDW����OLNH��RQH�RI�

LWV�PDLQ�DUJXPHQWV�LV�RI�FRXUVH�WKH�LQWHUDJHQF\�SURFHVV�FRPHV�

LQWR�SOD\��ZKLFK�PDNHV�FRPSOHWH�VHQVH�WR�PH���2I�FRXUVH�WKH�

LQWHUDJHQF\�SURFHVV�FRPHV�LQWR�SOD\���$QG�WKH�ZKROH�RI�
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JRYHUQPHQW�DSSURDFK�IRU�H[WUDFWLRQ�RI����RI�VWDWHPHQWV�IURP�

WKHVH�GHIHQGDQWV�LV��LQ�RXU�YLHZ��D�UHDVRQ�ZK\�PRUH�GLVFRYHU\�

VKRXOG�EH�SURGXFHG��EHFDXVH�WKHUH�DUH�PRUH�KDQGV�LQ�WKH�SRW��

WKDQ�D�UHDVRQ�WKDW�LW�VKRXOG�QRW�EH�SURGXFHG���/LNH��ZK\�ZRXOG�

ZH�FKRRVH�)%,�DV�WKH�XQLW�RI�ZH
UH�RQO\�JRLQJ�WR�SURGXFH�

LQIRUPDWLRQ�IURP�WKH�)%,�DQG�WKHLU�HIIRUWV�WR�DEVWDLQ����

REWDLQ�VWDWHPHQWV�DQG����DQG�QRW�SURGXFH�WKHP�IURP�'R'�RU�&,$�

ZKR�DOVR�KDG�D�KDQG�LQ�LW"�

<RX�NQRZ��LW�VHHPV�VRPHZKDW�DUELWUDU\�LI�ZH
UH�JRLQJ�

WR�FKRRVH�RQH����LQ�WKDW�VLWXDWLRQ��\RX�FDQ
W�HYHQ�VD\��ZHOO��

RQO\�WKH�)%,�ZDV�LQ�(FKR�,,�EHFDXVH�'R'�ZDV�DOVR�LQ�(FKR�,,��

ULJKW"��0U��DO�%DOXFKL�ZDV�LQWHUURJDWHG�E\�WKUHH�SHRSOH��WZR�

)%,�DQG�RQH�IURP�&,7)��WKH����IURP�RXW�RI�$UP\�&,'�RULJLQDOO\��

$QG�VR��\RX�NQRZ��LW
V�EHHQ�DQ�LQWHUDJHQF\�SURFHVV�WR�

REWDLQ�VWDWHPHQWV�IURP�WKH�EHJLQQLQJ�DQG�WKDW
V�ZK\�,�WKLQN�

-XGJH�&RKHQ�SXW�WKDW��WR�REWDLQ�VWDWHPHQWV�IURP�WKHVH�ILYH�

GHIHQGDQWV��ODQJXDJH�LQ����$$��ZKLFK�LV�WKDW�WKH�HIIRUW�WR�

REWDLQ�VWDWHPHQWV�LV�WKH�OLQFKSLQ��QRW�WKH�LQGLYLGXDO�DJHQF\�

WKDW�LV����WKDW�LV����KDV�FRPH�LQWR�SOD\���

6R�ZKDW�ZH�GR�NQRZ�LV�WKDW�WKHUH�LV�DQ�LQWHUDJHQF\�

PHHWLQJ�DQG����H[FXVH�PH�MXVW�RQH�VHFRQG���:H�GR�NQRZ�IURP�

)UHHGRP�RI�,QIRUPDWLRQ�$FW�GRFXPHQWV�WKDW�WKHUH
V�DQ�

LQWHUDJHQF\�PHHWLQJ�RQ����1RYHPEHU�RI��������$QG�WKHUH�DUH�WZR�
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GRFXPHQWV�WKDW�KDYH�EHHQ�UHOHDVHG�UHODWLQJ�WR�WKDW���2QH�RI�

WKHP�LV�IRXQG�LQ�WKH�UHFRUG�DW�$(����&�$WWDFKPHQW�(���,W�LV�D�

GRFXPHQW�ZKLFK�KDV�)2,$�PDUNLQJV�XQGHU�LW�DQG��WKXV��FRPHV�

XQGHU�$(����:��$PHQG����$QG�LI�,�FRXOG�KDYH�DFFHVV�WR�WKH�

GRFXPHQW�FDPHUD�DQG�SHUPLVVLRQ�WR�SXEOLVK�WR�WKH�JDOOHU\���

0-�>&RO�0F&$//@���<RX�PD\���

/'&�>05��&211(//@���3HUIHFW���6R�WKH�ILUVW�WKLQJ�WKDW�ZH�

NQRZ�WKDW�ZH�DV����DV�0U��DO�%DOXFKL
V�WHDP�FDQ�SURYH�H[LVWV��

WKLV�GRFXPHQW�LV�JLYHQ�IRU�FRQWH[W���/LNH��,
P�VDWLVILHG�ZLWK�

WKH�)2,$�SURGXFWLRQ�RI�WKLV�GRFXPHQW���,�GRQ
W�QHHG�DQ\WKLQJ�

RXW�RI�WKLV�$WWDFKPHQW�(���%XW�LW�SURYLGHV�DQ�DJHQGD�IRU�DQ�

LQWHUDJHQF\�PHHWLQJ���$QG�E\�WKH�ZD\��ZH�LQWHUYLHZHG�WKH����

WKH�SHUVRQ�ZKRVH�QDPH�LV�RQ�WKLV�GRFXPHQW�DQG�VKH�GLGQ
W�

UHPHPEHU�DQ\WKLQJ�DERXW�LW��VR����VR�ZH����ZH�KDYH�GRQH�WKH�

RWKHU�ZD\V�WKDW�\RX�FRXOG�JHW�LQIRUPDWLRQ�RXW�RI�WKLV���

$QG����EXW�ZKDW�WKH�DJHQGD�VDLG�ZDV�WKDW�WKHUH�ZHUH�

LQWHUDJHQF\�GHFLVLRQV�QHHGHG�UHJDUGLQJ�WKH����KLJK�YDOXH�

GHWDLQHHV��ZKLFK�LQFOXGHV�0U��DO�%DOXFKL��RI�FRXUVH��DQG�XQGHU�

WKH�KHDGLQJ�4XHVWLRQV�7KDW�0XVW�%H�$QVZHUHG�6RRQ��WKH����

LQWHUDJHQF\�ERG\�ZDV�JRLQJ�WR�FRQVLGHU����DQG�,
G�OLNH�WR�GUDZ�

\RXU�DWWHQWLRQ�WR�SDUDJUDSK����LV�ZKR�VKRXOG�JHW�SHUPLWWHG�WR�

KDYH�DFFHVV�WR�WKH�GHWDLQHHV�QRZ��KRZ�VKRXOG�VXFK�DFFHVV�EH�

UHJXODWHG��DQG�E\�ZKRP"
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7KHUH
V�D�TXHVWLRQ�RI�D�MRLQW�)%,�&,7)�WHDP��ZKLFK�KDV�

REYLRXVO\�EHHQ�LQ�1RYHPEHU�XQGHU�FRQVLGHUDWLRQ��ZKHWKHU�RWKHU�

LQWHOOLJHQFH�RU�ODZ�HQIRUFHPHQW�DJHQFLHV�ZRXOG�KDYH�DFFHVV��

LQFOXGLQJ�IRUHLJQ�RQHV��DQG�WKHQ�ZKHWKHU�WKHUH�ZRXOG�EH�

FRXQVHO�DFFHVV��LQFOXGLQJ�GHIHQVH�FRXQVHO�RU�KDEHDV�FRXQVHO���

6R�ZKHQ�,�WDONHG�HDUOLHU�DERXW�WKH����WKH�TXHVWLRQ�RI�

GXH�SURFHVV�DV�D�IDFWRU�WKDW����WKDW�WKH�SDQHO�EULQJV�LQWR����

\RX�NQRZ��LV�UHDOO\�LQWHUHVWHG�LQ��WKHUH�ZDV�D�YHU\�

LQWHQWLRQDO�GHFLVLRQ����LQWHUDJHQF\�GHFLVLRQ�PDNLQJ�SURFHVV�

DERXW�WKH�TXHVWLRQ�RI�ZKHWKHU�ZH�ZHUH�JRLQJ�WR�JLYH�DFFHVV�WR�

FRXQVHO�WR�SULVRQHUV�ZKR�ZH�LQWHQGHG�WR�SURVHFXWH�LQ�D����LQ�D�

FRXUW�RI�ODZ���$QG�WKDW����WKH�VHFRQG�WKLQJ�WKDW�ZH�GRQ
W�

NQRZ��ZH�GRQ
W�NQRZ�LI�DQ\RQH�VHQW�LQ�DQ\�SROLF\�SDSHU���7KH�

JRYHUQPHQW�NQRZV����NQRZV��,
P�VXUH��WKDW�WKH\�ORRNHG�LQWR�

WKLV�TXHVWLRQ�IURP�2'1,���

%XW�DW�(����$WWDFKPHQW�)��ZH�KDYH�WKH�VHFRQG�GRFXPHQW�

ZKLFK�ZDV�UHOHDVHG�XQGHU�)UHHGRP�RI�,QIRUPDWLRQ�$FW��ZKLFK�LV�

D�PHPRUDQGXP�IRU����D�SDUWLDOO\�UHGDFWHG�PHPRUDQGXP�IRU�

UHFRUG����VRUU\���0\�JODVVHV�DUH�IRJJLQJ�XS�ZLWK�WKH�PDVN���

0-�>&RO�0F&$//@���7KDW
V�ILQH���

/'&�>05��&211(//@���$QG�RQ�WKH�VHFRQG�SDJH�RI�WKH�

PHPRUDQGXP�IRU�UHFRUG��ZH�KDYH�VRPH�LPSRUWDQW�UHGDFWLRQV��

HVSHFLDOO\�UHJDUGLQJ�WR�DFFHVV�WR�WKH����+9'V���1RZ��WKH�ILUVW�
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�����

VHQWHQFH�RQ�WKDW�SDUDJUDSK�VD\V�WKDW�DOO�UHSUHVHQWDWLYHV�

DJUHHG�WKDW�D�ODZ�HQIRUFHPHQW�WHDP�VKRXOG�EH�DOORZHG�WR�

FRQGXFW�D��TXRWH��KLVWRULFDO�QDUUDWLYH�LQWHUYLHZ�RI�HDFK�RI�

WKH�+9'V���

1RZ��,
OO�WHOO�\RX�WKDW�ZH�IRXQG�WKLV�YHU\�

LQWHUHVWLQJ��DQG�RQH�RI�WKH�WKLQJV�WKDW�,����,�WKLQN�LV�

LPSRUWDQW�WR�GHPRQVWUDWH�WR�WKH�PLOLWDU\�FRPPLVVLRQ�LV�RXU�GXH�

GLOLJHQFH�LQ�VHHNLQJ�RWKHU�VRXUFHV�RI�LQIRUPDWLRQ��ZKLFK�LV�

ZK\�,�WROG�\RX�WKDW�ZH�LQWHUYLHZHG�WKH�SHUVRQ�ZKRVH�QDPH�RQ�

WKLV�GRFXPHQW��EXW�ZH�DOVR�ILOHG�D�)UHHGRP�RI�,QIRUPDWLRQ�$FW�

UHTXHVW�IRU�KLVWRULFDO�QDUUDWLYH�LQWHUYLHZ�EHFDXVH�WKDW
V�DQ�

XQXVXDO�ZD\�WR�GHVFULEH�DQ�LQYHVWLJDWLRQ���$QG����DQG�VR�ZLWK�

ERWK�'R'����ZLWK�'R'��&,$��DQG�)%,��DOO�RI�ZKLFK�UHWXUQHG�WKDW�

WKHUH�ZHUH�]HUR�GRFXPHQWV�RWKHU�WKDQ�WKLV�RQH��ZKLFK�ZHUH����

UHIHUUHG�WR�KLVWRULFDO�QDUUDWLYH�LQWHUYLHZV���

6R�ZH
YH�QHYHU�FRPH�WR�XQGHUVWDQG�ZKDW�D�KLVWRULFDO�

QDUUDWLYH�LQWHUYLHZ�LV��KRZ�WKDW
V�GLIIHUHQW�IURP�WKH�

XQGHUVWDQGLQJ�WKDW�6SHFLDO�$JHQW�)LW]JHUDOG�WHVWLILHG�WR��

ZKLFK�ZDV�WKDW�WKH�MRE����WKHLU�MRE�ZDV�WR�SXW�WRJHWKHU�

SURVHFXWLRQV�LI�WKH\�FRXOG��OLNH�DQ\�ODZ�HQIRUFHPHQW�HIIRUW���

7KHQ�WKHUH
V�D�UHGDFWLRQ�DQG�WKHQ�WKH����WKHQ�WKHUH
V�

DQ�HOHPHQW����WKH�QH[W�VHQWHQFH�VD\V���'R'�DQG�'R-�ODZ\HUV�

DJUHHG�WR�VHHN�DXWKRUL]DWLRQ�IRU�WKHVH�LQWHUYLHZV�LQ�WKH�QH[W�
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�����

ZHHN���7KDW�UHDOO\�JRHV�WR�WKH�TXHVWLRQ�RI����RI�WKH�

LQWHUDFWLRQ�RI�'R'�DQG�'R-��ZKLFK�WKH�SDUHQW�RI����RI�)%,��

DQG����DQG�&,$���%HFDXVH�,
P����,
P�QRW�VXUH�IURP�ZKRP�WKH\�

DUH�VHHNLQJ�WKRVH�SHUPLVVLRQV���:H�NQRZ�WKHUH
V�&,$�

RSHUDWLRQDO�FRQWURO���,W�ZRXOG�PDNH�VHQVH�WKHUH�ZRXOG�KDYH�WR�

DW�OHDVW�EH�&,$�FRQVHQW�WR�DQ�LQWHUYLHZ�DQG����DQG�,����WKHQ�

ZH�KDYH�D�TXHVWLRQ�RI�ZKDW�DERXW�FRXQVHO"��5HTXHVWV�IRU�DFFHVV�

E\�RWKHU�JURXSV�VXFK�DV����EODQN�����PLOLWDU\�&2&20�

LQYHVWLJDWRUV�DQG�1*2V�ZLOO�EH�GHWHUPLQHG�E\�WKH�SURVHFXWRUV�

RQ�D�FDVH�E\�FDVH�EDVLV����UHGDFWLRQ���6R�,�WKLQN�WKDW�

SUREDEO\�WKHVH�UHGDFWLRQV�VRPHZKHUH����EHFDXVH�ZH�NQRZ�IURP�

WKH�DJHQGD�WKH\�ZHUH�FRQVLGHULQJ�WKH�TXHVWLRQ�RI�KDEHDV�DQG�

GHIHQVH�FRXQVHO��,�VXVSHFW�WKDW�VRPHZKHUH�XQGHU�WKHVH�

UHGDFWLRQV�LV�D�TXHVWLRQ�RI�ZKDW�DUH�ZH�JRLQJ�WR�GR�DERXW�

DFFHVV�WR�FRXQVHO�E\�GHIHQVH�DQG�KDEHDV�EHFDXVH�RWKHUZLVH��LW�

ZRXOG�QRW����WKH\�ZRXOG�QRW�KDYH�FRYHUHG����WKH\�FRYHU�

HYHU\WKLQJ�HOVH�WKDW�WKH\�GHVFULEHG�LQ�WKH�DJHQGD���

1RZ��WKH�ODVW�WKLQJ�WKDW�,�ZDQW�WR�VD\�LV�ZKHUH�WKLV�

GRFXPHQW�SRLQWV�XV�IRU�DGGLWLRQDO�LQIRUPDWLRQ���$QG�LQ�WKH����

WKH�ODVW�VHQWHQFH�DERXW�PLOLWDU\�FRPPLVVLRQV�SURFHHGLQJV��

WKHUH�LV�D�UHIHUHQFH�LQ�WKH�ILUVW�VHQWHQFH�WR�DQ�16&��RU�

1DWLRQDO�6HFXULW\�&RXQFLO��UHYLHZ�HIIRUW���7KLV�LV����WKLV�LV�

D�GHSXWLHV�FRPPLWWHH��ULJKW"��:KHQ�\RX�ORRN�DW�WKH�SHRSOH�ZKR�
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812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

DUH�RQ�WKH�GLVWULEXWLRQ�OLVW��WKHVH�DUH�GHSXWLHV���%XW�

VRPHWKLQJ�DV�LPSRUWDQW�DV�WKLV��LW�PDNHV�VHQVH�WKDW�LW�ZDV�

SUREDEO\�GHFLGHG�E\�WKH�1DWLRQDO�6HFXULW\�&RXQFLO�DQG�ZH����

\RX�NQRZ��VR�WKDW
V�WKH�RWKHU�SODFH�WKDW����MXVW�WKHVH�

GRFXPHQWV��ZH�NQRZ�WKDW�DQ�16&�UHYLHZ�HIIRUW�H[LVWV�EHFDXVH�

LW
V����LW
V�GRFXPHQWHG�KHUH�LQ�WKLV���$QG�WKDW
V�QRW�

VRPHWKLQJ�WKDW�ZH�KDYH�UHFHLYHG�HLWKHU�D�����VXEVWLWXWLRQ�IRU�

RU�DQ\�NLQG�RI����RI�GRFXPHQW���

1RZ��ZKDW�ZLOO�ZH�GR�ZLWK�LW�ZKHQ�ZH�JHW�LW"��7KLV�LV�

ZKDW�,�EHJDQ�WR�GHVFULEH�WR�WKH�PLOLWDU\�FRPPLVVLRQ�HDUOLHU��

WKDW�WKHUH
V�DQ�DUF�RU�WKDW�WKHUH
V�D�VHULHV�RI�GHFLVLRQV�WKDW�

DUH�PDGH�WKDW�XOWLPDWHO\�PHDQ�WKDW�WKH�)%,�DJHQWV�RQ�WKH�

JURXQG�DUH�QRW�DEOH�WR�IROORZ�WKH�RUGLQDU\�SROLF\�WKDW�WKH\�

WKHPVHOYHV�KDYH�IROORZHG�KXQGUHGV�RI�WLPHV�RI�DGYLVLQJ�RI�WKH�

ULJKW�WR�FRXQVHO��DQG�DGYLVLQJ�RI�WKH�ULJKW�WR�UHPDLQ�VLOHQW��

LQFOXGLQJ�ZKDW�KDSSHQV�LI�\RX�GRQ
W�H[HUFLVH�\RXU�ULJKW�WR�

UHPDLQ�VLOHQW���

$QG�,�PHQWLRQHG�HDUOLHU�WKH����WKH�FOHPHQF\�OHWWHU�LQ�

WKH�.KDQ�FDVH�DQG�WKH\�DFWXDOO\�VSHFLILFDOO\�PHQWLRQ�WKH�

TXHVWLRQ�RI�DFFHVV�WR�FRXQVHO���,Q�WKH�ILUVW�MXVWLILFDWLRQ�IRU�

UHFRPPHQGLQJ�FOHPHQF\��WKH�SDQHO�QRWHG�WKDW���0U��.KDQ�KDV�

EHHQ�KHOG�ZLWKRXW�WKH�EDVLF�GXH�SURFHVV�XQGHU�WKH�

8�6��&RQVWLWXWLRQ���6SHFLILFDOO\��KH�ZDV�KHOG�ZLWKRXW�FKDUJH�
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�����

RU�OHJDO�UHSUHVHQWDWLRQ�IRU�QLQH�\HDUV�XQWLO��������

$QG�WKH����\RX�NQRZ��RQH�RI�WKH�WKLQJV�WKDW�,�WKLQN�

WKDW�WKDW�VXJJHVWV����VKRXOG�VXJJHVW�WR�WKH�PLOLWDU\�

FRPPLVVLRQ�LV�WKDW�HYHU\RQH�NQRZV�KRZ�LPSRUWDQW�DFFHVV�WR�

FRXQVHO�LV���<RX�NQRZ��$UWLFOH����LV�EDNHG�LQWR�WKH�

PLOLWDU\����WKH�PLOLWDU\�JDYH�0LUDQGD�ZDUQLQJV�EHIRUH�0LUDQGD���

$UWLFOH����ZDV�SXW�LQWR�WKH����LQWR�WKH�8&0-�LQ�LWV�FUHDWLRQ�

LQ��������,�PHDQ��LW����LW�LV�D�IXQGDPHQWDO�SDUW�RI�PLOLWDU\�

DQG�SDQHO�WKLQNLQJ�WKDW��\HDK��VXUH��LI�\RX
UH�JRLQJ�WR�JHW�

LQFULPLQDWLQJ�VWDWHPHQWV�IURP�VRPHRQH��\RX�REVHUYH�WKHLU�

ULJKWV�DQG�LW
V����LW
V�QRW�MXVW�D��\RX�NQRZ��VRUW�RI�LGHD�

WKDW�LV�LQWHUHVWLQJ�RQO\�WR�GHIHQVH�ODZ\HUV���,W
V�RQHV�

WKDW����WKDW�LV�LQWHJUDO�WR�D�SUHVHQWDWLRQ�WR�D����WKH�SDQHO�

DERXW�ZKDW�DFWXDOO\�KDSSHQHG�KHUH���

6R�WKH����WKH�RWKHU�SRLQW�WKDW�,�ZDQW�WR�PDNH�DERXW�

WKLV�KLJK�OHYHO�LQWHUDJHQF\�SURFHVV�LV�WKDW�LW�KDG�DQ�DFWXDO�

LPSDFW�RQ�ZKDW�WKH�LQGLYLGXDO�DJHQWV�GLG��QRW�MXVW�WKH�SROLF\�

WKDW�FDPH�RXW�RQ�-DQXDU\���WK���%XW�6SHFLDO�$JHQW�3HUNLQV�

WHVWLILHG����DQG�WKLV�LV�DW����6HSWHPEHU������DW�������WR������

6KH�WHVWLILHG�WKDW�VKH�VSHQW�D��TXRWH��FRXSOH�RI�PRQWKV�

UHYLHZLQJ�&,$�PDWHULDO�DV�SDUW�RI�WKH�+LJK�9DOXH�'HWDLQHH�

3URVHFXWLRQ�7DVN�)RUFH�ZKLOH��TXRWH��LQWHUDJHQF\�KLJK�OHYHO�

JRYHUQPHQW��HQG�TXRWH��GLVFXVVLRQV�ZHUH�RQJRLQJ�DERXW�DFFHVV�
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�����

WR�WKH�SULVRQHUV���

6R�LW
V�DW����WKHUH
V�DFWXDOO\�EHHQ��\RX�NQRZ��D����D�

NLQG�RI�D�VPDOO�UHIHUHQFH��EXW�WKHUH
V�DOUHDG\�EHHQ�D�

UHIHUHQFH�WR�WKLV�LQ�WKH�WHVWLPRQ\�RI�RQH�RI�WKH�)%,�DJHQWV�

ZKR�LQWHUURJDWHG�0U��DO�%DOXFKL�DERXW����WKDW����WKDW�VKH�NQHZ�

DERXW�WKLV�KLJK�OHYHO�LQWHUDJHQF\�SURFHVV�WKDW�ZDV�JRLQJ�RQ�

DQG�ZDV�ZDLWLQJ�IRU�DFFHVV�WR�0U��DO�%DOXFKL�DQG�

0U��DO�+DZVDZL�DQG�RWKHUV���$QG�GXULQJ�WKDW�WLPH��VSHQW�WKDW�

FRXSOH�RI�PRQWKV�UHYLHZLQJ�WKH�&,$�7'����V�DQG�&,5V�DQG�RWKHU�

GRFXPHQWV�WKDW�KDG�EHHQ�FLUFXODWHG�E\�WKH�&,$�DQG�SODFHG�LQ�

VRPHWKLQJ�ZH
UH�DERXW�WR�WDON�DERXW�FDOOHG�EXFNHWV���

$OO�ULJKW���$QG�WKDW�DFWXDOO\�EULQJV�XV����RK��H[FXVH�

PH���7KH����WKH�ODVW�REVHUYDWLRQ�WKDW�,�ZDQW�WR�PDNH�DERXW�

FDWHJRU\�RQH�LV�WKDW�WKH�JRYHUQPHQW�KDV����WKRVH�WZR�GRFXPHQWV�

WKDW�,�MXVW�VKRZHG�\RX�DUH�WKH����DUH�WKH�VXP�WRWDO�RI�ZKDW�ZH�

NQRZ�DERXW�WKLV���7KH����DQG�WKH\�ERWK�FRPH�IURP�)UHHGRP�RI�

,QIRUPDWLRQ�$FW�UHTXHVWV���7KH�JRYHUQPHQW�KDV�SURGXFHG�]HUR�

HYLGHQFH�RQ�WKH�LQWHUDJHQF\�SROLF\�SURFHVV���7KH\�GLG�SURGXFH�

WKH����-DQXDU\������PHPR��ZKLFK�LV�WKH�HQG�UHVXOW��DQ�)%,�

JHQHUDO�FRXQVHO�GRFXPHQW���%XW�WKH�LQYROYHPHQW�RI�'R'�DQG�&,$��

WKLV�SXUSRUWHG�'R'�SROLF\�QRW�WR�JLYH�0LUDQGD�ZDUQLQJV��ZKLFK�

ZH�VDZ�UHIHUUHG�WR�LQ��������DQG�&,$�LQYROYHPHQW�RI�ZKDWHYHU�

W\SH��WKH�JRYHUQPHQW�KDV�SURGXFHG�]HUR�HYLGHQFH�DERXW�WKDW���
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�����

%HFDXVH�WKDW
V�EHHQ�WKHLU�FRQVLVWHQW�SRVLWLRQ�LV�WKDW�LW
V�QRW�

GLVFRYHUDEOH��LW
V�QRW�UHOHYDQW��DQG�VR�WKH\�VKRXOGQ
W�KDYH�WR�

SURGXFH�LW���

6R�WKDW�EULQJV�XV�WR�WKH�VHFRQG�FDWHJRU\��ZKLFK�LV�

LQWHUDJHQF\�FRRUGLQDWLRQ�RQ�FUHDWLRQ�RI�WKH�GHIHQGDQWV
����WKH�

GHIHQGDQW�EXFNHWV�RI�&,$�LQIRUPDWLRQ�IRU�XVH�E\�WKH�+LJK�9DOXH�

'HWDLQHH�3URVHFXWLRQ�7DVN�)RUFH���$QG�WKHUH
V�EHHQ�QR�

GLVFRYHU\�RQ�WKLV�WRSLF�HLWKHU��EXW�WKHUH�KDV�EHHQ�VXEVWDQWLDO�

WHVWLPRQ\�DERXW�LW���6R�,
G�OLNH�WR�UHYLHZ�ZKDW�WKH�VZRUQ�

WHVWLPRQ\�KDV�EHHQ�DERXW�WKDW���$QG�,
OO�JLYH�\RX�FLWDWLRQV��

WRR���<RX�FDQ�ORRN�EDFN�DW�WKH�H[DFW�TXRWHV���

6SHFLDO�$JHQW�)LW]JHUDOG��ZKR�ZDV�RQH�RI�WKH�WKUHH�

DJHQWV�ZKR�LQWHUURJDWHG�0U��DO�%DOXFKL�KHUH�DW�*XDQWDQDPR��

WHVWLILHG�DERXW�WKH�FUHDWLRQ�RI�D�+LJK�9DOXH�'HWDLQHH�7DVN�

)RUFH����+LJK�9DOXH�'HWDLQHH�3URVHFXWLRQ�7DVN�)RUFH�LQ�

6HSWHPEHU�������ZLWK�WKH�JRDO�RI�SUHSDULQJ�SURVHFXWLRQV�RI�WKH�

KLJK�YDOXH�GHWDLQHHV���+LV�WHVWLPRQ\�DERXW�WKDW�WRSLF�LV�IURP�

���6HSWHPEHU������DW�������WR�������

$QG�KH�H[SODLQHG����KH�WHVWLILHG�DW����LQ�WKDW�VDPH�

DUHD�WKDW�WKH�+LJK�9DOXH�'HWDLQHH�3URVHFXWLRQ�7DVN�)RUFH�LV�D�

MRLQW�HIIRUW�RI�WKH�)%,��WKH�&,$��WKH�&ULPLQDO�,QYHVWLJDWLYH�

7DVN�)RUFH��ZKLFK�LV�SXW�WRJHWKHU�E\�WKH�'R'��WKH�2IILFH�RI�

WKH�&KLHI�3URVHFXWRU��DQG�WR�D�OHVVHU�H[WHQW�16$���6R�WKHUH�
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ZHUH�IRXU����VRUW�RI�IRXU�IXOO�SDUWQHUV�DQG�RQH�MXQLRU�

SDUWQHU���

7KH�JRYHUQPHQW�KDV�LQYRNHG�QDWLRQDO�VHFXULW\�SULYLOHJH�

RYHU�PDQ\����LQTXLU\�LQWR�VRPH�DVSHFWV�RI�WKH�+9'�37)��OLNH�

LWV�ORFDWLRQ��ZKHUH�LW�ZRUNHG��KRZ�LW�ZRUNHG��DQG�VSHFLILFDOO\�

WKH�LGHQWLW\�RI�WKH�&,$�RIILFHUV�ZKR�ZHUH�DVVLJQHG�WR�LW��EXW�

LW�KDV�DOORZHG�RWKHU�TXHVWLRQV�ZKLFK�JLYHV�XV�VRPH����LW�FXWV�

RXW�D�ORW�RI�LQIRUPDWLRQ�WKDW�ZH�GRQ
W�KDYH�DFFHVV�WR��EXW�LW�

JLYHV�XV�VRPH��

$QG�DFFRUGLQJ�WR�6SHFLDO�$JHQW�)LW]JHUDOG��WKH�)%,�

HOHPHQW�RI�WKH�+9'�37)�ZDV�VXSHUYLVHG�E\�6XSHUYLVRU\�6SHFLDO�

$JHQW�-RDQ�0DULH�7XUFKLDQR�DQG�6SHFLDO�$JHQW�*UDQW�0HQGHQKDOO���

$QG�WKHQ�WKHUH�ZHUH�DERXW����VSHFLDO�DJHQWV�ZKR�ZHUH�LQYROYHG��

LQFOXGLQJ�KLPVHOI��6SHFLDO�$JHQW�3HUNLQV��6SHFLDO�$JHQW�

3HOOHJULQR��6SHFLDO�$JHQW�*DXGLQ��6SHFLDO�$JHQW�%XWVFK��

0DJXLUH��DQG�'UXFNHU��DQG�WZR�LQWHO�DQDO\VWV��%ULDQ�$QWRO��DQG�

.LPEHUO\�:DOW]���

6SHFLDO�$JHQW�)LW]JHUDOG�WHVWLILHG�WKDW�WKH�+9'�37)�

XVHG�D�FORVHG�FRPSXWHU�V\VWHP�ZLWK�D�IROGHU�IRU�HDFK�SULVRQHU�

WKDW�LQFOXGHG�)%,�UHFRUGV��&,$�FDEOHV��DQG�RWKHU�&,$�UHFRUGV��

LQFOXGLQJ�7'����V���$QG�WKDW�VSHFLILF�HOHPHQW�LV�IRXQG�LQ�WKH�

WUDQVFULSW�DW����6HSWHPEHU������DW�������WR������

$QG�KH�GLGQ
W�JLYH�PXFK�GHWDLO�EXW�6SHFLDO�
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$JHQW�3HUNLQV�GLG���6KH�WHVWLILHG�ULJKW�DIWHU�6SHFLDO�$JHQW�

)LW]JHUDOG�DQG�VKH�FDOOHG�WKRVH�EXFNHWV���%XFNHWV�LV�KHU�ZRUG���

$QG�VKH�WHVWLILHV�DERXW�WKH�EXFNHWV���$QG�RQ����

6HSWHPEHU�������EHWZHHQ����DQG�������WR��������VKH�WHVWLILHG�

WKDW�WKH�EXFNHWV�FRQWDLQHG��TXRWH��&,$�UHSRUWLQJ�WKDW�KDG�EHHQ�

GLVVHPLQDWHG�RXW�DERXW�D�GHWDLQHH�RU�IURP�D�GHWDLQHH��HQG�

TXRWH���$QG�WKDW
V�DW���������

7KH�UHDVRQ�ZK\�,�ZDQW�WR�VD\�WKDW
V�SDUWLFXODUO\�

LPSRUWDQW�LV�WKDW�LW�LQFOXGHV�ERWK�IURP�WKH�LQGLYLGXDO�

GHWDLQHH��$PPDU�DO�%DOXFKL��D�VHQLRU�DO�4DHGD�GHWDLQHH�VDLG�

EODK��EODK��EODK��EODK��EODK��EXW�DOVR�DERXW�KLP���$QG�ZKHQ�ZH�

JHW�WR�����DQG������RQH�RI�WKH�WKLQJV�WKDW�ZH
UH�JRLQJ�WR�EH�

WDONLQJ�DERXW�LV�WKH�VLJQLILFDQFH�RI�UHSRUWLQJ�DERXW�D�

GHWDLQHH�IURP�RWKHU�GHWDLQHHV�DQG�KRZ�WKH�JRYHUQPHQW�XVHG�WKDW�

WR�REWDLQ�VWDWHPHQWV�IURP�WKHVH�GHIHQGDQWV���

6R�WKDW�ZDV�DOVR�D�GLVWLQFWLRQ�WKDW�ZDV�SRZHUIXO�WR�

6SHFLDO�$JHQW�3HUNLQV��EHFDXVH�VKH�WHVWLILHG�QRW�MXVW�WKDW�

WKHUH�ZDV�LQGLYLGXDO�UHSRUWLQJ�IURP�HDFK�GHWDLQHH�EXW�DOVR�WKH�

UHSRUWLQJ�DERXW�WKRVH�GHWDLQHHV�IURP�WKH�&,$���

7KH����VKH�DOVR�WDONHG�DERXW�VWDFNV���6KH�VDLG��LQ�

DGGLWLRQ�WKHUH����WKDW�WKHUH�ZDV�D�FORVHG�FRPSXWHU�V\VWHP�WKDW�

KDG�WKH�EXFNHWV���,W�ZDV�EDVLFDOO\�D�IROGHU���,W�ZDVQ
W����LW�

ZDVQ
W�HDVLO\�VHDUFKDEOH���,W����LW�ZDVQ
W�D�GDWDEDVH�WKDW�\RX�
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W\SH�LQ�D�QDPH�WR���,W�ZDV�GRFXPHQW����GRFXPHQW����GRFXPHQW���

DQG�\RX�FRXOG�ZRUN�\RXU�ZD\�GRZQ��ZKLFK�LV�ZK\�LW�WRRN�KHU�DQG�

6SHFLDO�$JHQW�)LW]JHUDOG�D�FRXSOH�RI�PRQWKV�WR�ZRUN�RQ�LW���

%XW�VKH�DOVR�WDONHG�DERXW�VWDFNV��ZKLFK�VKH�VDLG�WKHUH�

ZDV�DQ�HLJKW��WR�WHQ�LQFK�VWDFN�RI�SULQWRXWV�RI�&,$�UHSRUWV�RQ�

HDFK�GHWDLQHH�WKDW�VKH�ZDV�SURYLGHG����HDFK�RI�WKH�IRXU�WKDW�

VKH�ZDV�ZRUNLQJ�RQ�WKDW�VKH�ZDV�SURYLGHG���$QG�VKH�

GLIIHUHQWLDWHG�WKRVH�IURP�WKH�EXFNHWV���6KH�VDLG��WKDW
V�QRW�

WKH�VDPH�LQIRUPDWLRQ�WKDW�ZDV�LQ�WKH�EXFNHWV���,W�FDPH�IURP�D�

GLIIHUHQW�&,$�VRXUFH���6KH�WKRXJKW�SHUKDSV�LW�ZDV�SULQWRXWV�

IURP�FRPSXWHUV�WKDW�KDG�EHHQ�VHL]HG��DQG�VR�VKH�VDLG�LW�ZDV�D�

GLIIHUHQW�VHW�RI�LQIRUPDWLRQ���,W�ZDV�QRW�MXVW�WKH�EXFNHWV�

SULQWHG��LW�ZDV�D����D�GLIIHUHQW�VWUHDP���

$QG�WKH�JRYHUQPHQW�KDV�SURGXFHG�H[DFWO\�]HUR�GRFXPHQWV�

DERXW�WKH�H[LVWHQFH�RI�WKH�+LJK�9DOXH�'HWDLQHH�3URVHFXWLRQ�

7DVN�)RUFH�DQG�WKH�EXFNHWV�DQG�WKH�VWDFNV�RI�GRFXPHQWV�WKDW�

6SHFLDO�$JHQW�)LW]JHUDOG��3HUNLQV��DQG�RWKHUV�UHYLHZHG���

6R�WKHVH����WKDW�EULQJV�XV�WR�WKH�TXHVWLRQ����RU�

WKDW
V�KRZ�ZH�NQRZ�WKDW�WKLV�LQIRUPDWLRQ�H[LVWV���$QG�WKDW�

EULQJV�XV�WR�D�TXHVWLRQ�RI�ZKDW�DUH�ZH�JRLQJ�WR�GR�ZLWK�LW��

ZKLFK�LV��WKHVH�EXFNHWV�DUH�FULWLFDO�WR�RQH�LVVXH��ZKLFK�E\�

LWVHOI����HYHQ�VHSDUDWH�IURP�DOO�WKHVH�RWKHU�WKLQJV�ZH
YH�

WDONHG�DERXW��EXW�E\�LWVHOI�FRXOG�OHDG�WKH�PLOLWDU\�FRPPLVVLRQ�
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WR�JUDQW�0U��DO�%DOXFKL
V�PRWLRQ�WR�VXSSUHVV���$QG�WKDW�LV��

WKH�GLVSXWH�RYHU�6SHFLDO�$JHQW�)LW]JHUDOG
V�SUH�LQWHUURJDWLRQ�

DFFHVV�WR�&,$�PDWHULDO�DERXW�0U��DO�%DOXFKL���7KDW
V����DQG�VR�

,
P�JRLQJ�WR�UHYLHZ�VRUW�RI�ZKDW�WKDW�GLVSXWH�LV��ZKDW�WKH�

VZRUQ�WHVWLPRQ\�KDV�EHHQ�DERXW�LW��

2Q���'HFHPEHU�RI�������6SHFLDO�$JHQW�)LW]JHUDOG�

WHVWLILHG�WKDW�KH�GLG�QRW�JHW�DFFHVV�WR�WKH�FORVHG�&,$�V\VWHP�

WKDW�ZH�MXVW�WDONHG�DERXW��ZKLFK�FRQWDLQHG�WKH�EXFNHWV��XQWLO�

�������$QG�REYLRXVO\��WKH�LQWHUURJDWLRQV�WRRN�SODFH�DW�WKH�

EHJLQQLQJ�RI�������VR�WKDW�ZDV�SUHWW\�VLJQLILFDQW���$QG�WKDW�

OHG�WR�WKH�RQO\�LQIRUPDWLRQ�WKDW�WKH�JRYHUQPHQW�KDV�HYHU�

UHYHDOHG�DERXW�WKH�EXFNHWV���

2Q�GLUHFW�H[DPLQDWLRQ��WKH�JRYHUQPHQW�DVNHG�6SHFLDO�

$JHQW�)LW]JHUDOG�DERXW�LV����ZDV�WKDW�WUXH"��:DV�LW�WUXH�WKDW�

\RX�GLGQ
W�JHW�DFFHVV�WR�WKRVH�EXFNHWV�XQWLO����WR�WKDW�FORVHG�

V\VWHP����WKH\�GLGQ
W�HYHQ�PHQWLRQ�WKH�ZRUG��EXFNHWV�����EXW�

WR�WKH�FORVHG�V\VWHP�XQWLO�����"��$QG�WKDW�WRRN�SODFH�RQ����

6HSWHPEHU������DW���������

$QG�6SHFLDO�$JHQW�)LW]JHUDOG�WHVWLILHG�WKDW�KH�KDG�

DVNHG����KH�KDG�LQTXLUHG�DQG�WKDW�KH�OHDUQHG�WKDW�KH�JRW�

DFFHVV�WR�WKH�FORVHG�V\VWHP�RQ����2FWREHU�������ZKLFK�ILWV�LQ�

SHUIHFWO\�ZLWK�6SHFLDO�$JHQW�3HUNLQV
�WHVWLPRQ\�WKDW�WKH\�

VSHQW�D�FRXSOH�RI�PRQWKV�UHYLHZLQJ�WKLV�PDWHULDO���
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$QG�VR�WKHQ�WKH�JRYHUQPHQW�DVNHG�)LW]JHUDOG�D�TXHVWLRQ�

RQ�GLUHFW�H[DPLQDWLRQ���,�ZDQW�WR�TXRWH�LW�EHFDXVH�LW
V�

LPSRUWDQW���+H�VDLG���'R�\RX�UHFDOO�REWDLQLQJ�DFFHVV�WR�

VWDWHPHQWV�PDGH�E\�0U��$OL�ZKLOH�KH�ZDV�LQ�&,$�FXVWRG\"��$QG�

WKDW�FULWLFDO�TXHVWLRQ�LV�DW����6HSWHPEHU���������������

$QG�WKH�DQVZHU�ZDV��DQG�,
P�JRLQJ�WR�UHDG�LW�YHUEDWLP���

,�GRQ
W�UHFDOO��OLNH��JHWWLQJ�D�VSHFLILF�DFFHVV�UHJDUGLQJ�

0U��$OL�RI�D�&,$�GDWDEDVH�FLUFD��������7KDW
V��VLF����,�PHDQ��

KH�VD\V����������$JDLQ�P\�H[SHFWDWLRQ�DQG�EHVW�UHFROOHFWLRQ�LV�

,�ZRXOG�KDYH�KDG�VRPH�RI�WKRVH��DW�OHDVW�VRPH�RI�WKRVH�

VWDWHPHQWV�DYDLODEOH�WR�PH��DQG�OLNHO\�UHDG�VRPH�RI�WKH�

VWDWHPHQWV�DW�WKH�WLPH��EXW�,�GRQ
W����,�GRQ
W�NQRZ�WKDW����LI�

,
P�DQVZHULQJ�WKH�TXHVWLRQ�FRUUHFWO\��WKDW�,�KDG�IRUPDO�DFFHVV�

WR�D�&,$�V\VWHP�RI�UHFRUGV�DW�WKDW�WLPH���

7KH�UHDVRQ�ZK\�,�ZDQW�WR�TXRWH�WKDW�LV�\RX�FDQ�WDNH�

WKDW�VHQWHQFH����,�PHDQ��\RX�GHFLGH�ZKDW�WKDW�PHDQV���,V�WKDW�

D�GHQLDO"��,V�WKDW�DQ�HYDVLRQ"��,
P�QRW�FHUWDLQ���%XW�ZKDW�ZH�

GLG�IROORZ�XS�RQ�WKDW��WKDW����WKH�WHVWLPRQ\�RI�6SHFLDO�

$JHQW�3HUNLQV�ZKR�WHVWLILHG�WKDW�VKH�DQG�6SHFLDO�$JHQW�

)LW]JHUDOG�DQG�RWKHU�+9'�37)�PHPEHUV�ZRUNHG�LQ�DQ�RIIVLWH�

ORFDWLRQ�LQ�9LUJLQLD��UHYLHZLQJ�WKH�EXFNHWV�LQ�ODWH�������DQG�

WKDW�6SHFLDO�$JHQW�)LW]JHUDOG�LQ����VSHFLILFDOO\�UHYLHZHG�WKH�

EXFNHW�IRU�0U��DO�%DOXFKL��WKH�&,$����WKH�EXQGOH�RI�&,$�
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GRFXPHQWV���$QG�KHU�WHVWLPRQ\�WR�WKDW�FDPH�DW����

6HSWHPEHU������DW���������

7KH�UHDVRQ�ZK\�,�VD\�WKDW
V�VR�LPSRUWDQW�LV�LI�WKH�

JRYHUQPHQW�SURGXFHV�WKLV�LQIRUPDWLRQ�DQG�ZH
UH�DEOH�WR�JHW�

6SHFLDO�$JHQW�)LW]JHUDOG�EDFN�RQ�WKH�VWDQG�DQG�KDYH�VRPHWKLQJ�

WR�LPSHDFK�KLV�FODLP�ZLWK����\RX�NQRZ��LW
V�GLIILFXOW�WR�

LPSHDFK�RQH�ZLWQHVV�ZLWK�WKH�WHVWLPRQ\�RI�DQRWKHU�ZLWQHVV���

<RX�FDQ
W�W\SLFDOO\�GR�WKDW���%XW�LI�ZH�KDYH�VRPHWKLQJ��VRPH�

H[SODQDWLRQ�RI�KRZ�WKHVH�EXFNHWV�ZRUNHG��ZKDW�KLV�DFFHVV�ZDV��

WKHVH�GRFXPHQWV�WKDW�FOHDUO\�H[LVW�RU�HYHQ�ZKDW�ZDV�LQ�WKH�

EXFNHWV�RWKHU�WKDQ�JHQHUDO�GHVFULSWLRQ�RI�7'����V�DQG�RWKHU�

&,$����&,$�UHSRUWLQJ�IURP�WKH�EODFN�VLWHV��WKHQ�ZH�FDQ�LPSHDFK�

KLP��ULJKW"��

$QG�LI�KH�XOWLPDWHO\�DGPLWV��QRW�MXVW�,�KDG�VRPH�

DFFHVV�DQG�,�UHDG�VRPH�GRFXPHQWV��EXW�LI�KH�DGPLWV��\HV��,�

VSHQW�WKH�WZR�PRQWKV�SULRU�WR�LQWHUURJDWLQJ�0U��DO�%DOXFKL�

UHYLHZLQJ�&,$�GRFXPHQWV��WKHQ�LW
V�HVVHQWLDOO\�JDPH�RYHU�RQ�

WKHVH����RQ�WKHVH�VWDWHPHQWV��ULJKW"��7KH�FODLP����WKH�

JRYHUQPHQW�KDV�UHWUHDWHG�RYHU�WLPH�RQ�WKH�FODLPV�WKDW�LW�PDNHV�

IURP�EHJLQQLQJ�ZLWK�WKH�FOHDQ�WHDP�VWDWHPHQWV�WKDW�

-XGJH�3DUUHOOD��OLNH��IUDPHG�WKH�����LQTXLU\�DV�WR�ZKHWKHU�WKH�

FOHDQ�WHDP�VWDWHPHQWV�DUH����DUH�DGPLVVLEOH�RU�QRW��XVLQJ�WKH�

QDPH��FOHDQ�WHDP���EXW�WKH�JRYHUQPHQW�KDV�UHWUHDWHG�RYHU�WLPH���
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$QG�LQ�WKLV�GRFXPHQW��\RX�NQRZ��LQWHUHVWLQJO\��LQ�������WKH����

WKH�JRYHUQPHQW�VWDUWV�ZLWK�LWV��RND\��\HV��LW�ZDVQ
W�D�FOHDQ�

WHDP���,W�ZDV�D�ZKROH�RI�JRYHUQPHQW�HIIRUW���:H�DOO����

HYHU\ERG\�PRELOL]HG�WR�WU\�WR�H[WUDFW�VWDWHPHQWV�IURP�WKHVH�

GHIHQGDQWV��ZKLFK�LV����\RX�NQRZ��LW
V�D����LW
V�D�SLYRW��

ZKLFK�WKH�SHRSOH�DUH�DOORZHG�WR�SLYRW�WKHLU����WKHLU�

DSSURDFKHV��EXW�ZKDW�WKH\
UH�UHDOO\�GRZQ�WR�LV�6SHFLDO�$JHQW�

)LW]����\HV��6SHFLDO�$JHQW�3HUNLQV�NQHZ�HYHU\WKLQJ�WKDW�VKH�

VSHQW�PRQWKV�DQG�PRQWKV�UHYLHZLQJ��DOO�WKLV�&,$�GRFXPHQWV�

DERXW�0U��DO�%DOXFKL�EXW�VKH�ZDVQ
W�WKH�RQH�DVNLQJ�PRVW�RI�WKH�

TXHVWLRQV���6KH�RQO\�DVNHG�VRPH�RI�WKH�TXHVWLRQV���6SHFLDO�

$JHQW�)LW]JHUDOG�DVNHG�PRVW�RI�WKH�TXHVWLRQV�DQG����DQG�KH�

GRHVQ
W�UHFDOO�KDYLQJ�ORRNHG�DW�DOO�WKH�&,$�PDWHULDO���

,I����LI�LW�WXUQV�RXW�WKDW�ZKDW�,����ZKDW�,�KDYH�EHHQ�

VD\LQJ�LV�WUXH��WKHQ�WKHUH
V�YHU\�OLWWOH�URRP�IRU�WKH�

JRYHUQPHQW�OHIW�RQ�WKLV�PRWLRQ�WR�VXSSUHVV�EHFDXVH����EHFDXVH�

LI�6SHFLDO�$JHQW�)LW]JHUDOG�DFNQRZOHGJHV��\HDK��WKDW
V�ZKDW�,�

GLG��,�VSHQW�D�FRXSOH�RI�PRQWKV�IURP����2FWREHU������XQWLO�WKH�

PLGGOH�RI�-DQXDU\�UHYLHZLQJ�&,$�GRFXPHQWV�DERXW�$PPDU�

DO�%DOXFKL��WKHQ�LW
V�SUHWW\�PXFK����,�GRQ
W�VHH�ZKHUH�WKHUH�

LV�OHIW�IRU�WKH�JRYHUQPHQW�WR�JR���,�PHDQ��WKLV����WKLV�LV�

UHDOO\�FULWLFDO�PDWHULDO���

%XW�WR�EH�KRQHVW��LW
V�DOUHDG\�EHHQ�RUGHUHG��ULJKW"��

Case 1:21-cv-00627-CRC   Document 22-8   Filed 04/28/22   Page 26 of 38

JA462

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 467 of 552



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

812)),&,$/�81$87+(17,&$7('�75$16&5,37

812)),&,$/�81$87+(17,&$7('�75$16&5,37

�����

7KH�&,$�EXFNHWV��WKH�&,$�VWDFNV��WKH�FRRUGLQDWLRQ�RI�'R'��)%,��

&,$��KDV�DOUHDG\�EHHQ�RUGHUHG�LQ����$$���$QG��\RX�NQRZ��ZKHQ�

,����ZKHQ�ZH����ZKHQ�ZH�JRW�WKH�RUGHU�LQ����$$��,�WKRXJKW�WKLV�

ZKROH�EXFNHWV�DQG�VWDFNV�SUREOHP�ZDV�JRLQJ�WR�EH�VROYHG�DQG�

WKDW�WKH�JRYHUQPHQW�ZDV�JRLQJ�WR�SURGXFH�VRPHWKLQJ�OLNH�D�

VXEVWLWXWLRQ��D�OLVW�WKDW�GLGQ
W�JLYH�XV�WKH�XQGHUO\LQJ�

GRFXPHQWV��DQ�DFFHVV�ORJ�IURP�6SHFLDO�$JHQW�)LW]JHUDOG��

VRPHWKLQJ���%XW�QRWKLQJ���,W
V�EHHQ�FULFNHWV�VLQFH�WKHQ���

$QG�WKH����HYHQ�WKRXJK�WKH�PLOLWDU\�FRPPLVVLRQ�KDV�

DOUHDG\�RUGHUHG�WKH�SURGXFWLRQ�RI�WKLV�PDWHULDO��WKH�

JRYHUQPHQW�KDVQ
W�SURGXFHG�LW���

0-�>&RO�0F&$//@���:HOO��DQG����0U��&RQQHOO��OHW�PH�VWRS�

\RX�WKHUH��EHFDXVH�WKDW�ZDV�RQH�RI�P\�TXHVWLRQV�FRPLQJ�LQWR�

WKLV�DQG����QRUPDOO\��DV�\RX
YH�VHHQ�P\�DSSURDFK�RQ�WKHVH��D�

ORW�RI�WLPHV�,�ZDQW�WR�OHW�\
DOO�NLQG�RI�OD\�WKLV�RXW�IRU�PH�

EHIRUH�,�VWDUW�WR�DVN�TXHVWLRQV���%XW��,�PHDQ��P\�UHDG�RI�\RXU�

PRWLRQ�LV��,�PHDQ��WKH����\RXU�YLHZ�LV�WKH�PDWHULDO�WKDW�

\RX
UH�UHTXHVWLQJ�KDV�DOUHDG\�EHHQ�RUGHUHG���

/'&�>05��&211(//@���<HV��VLU�

0-�>&RO�0F&$//@���,W
V����$$��WKDW�LW�IDOOV�ZLWKLQ�WKDW�

/'&�>05��&211(//@���<HV��VLU���

0-�>&RO�0F&$//@���$OO�ULJKW���$QG�VR�WKH�TXHVWLRQ�RI�

ZKHWKHU�RU�QRW�LW�ZRXOG����ZKDW�\RX
YH�EHHQ�JRLQJ�WKURXJK�QRZ��
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ZKLFK�LV�KHOSIXO�IRU�PH�WR��OLNH��PD\EH�OD\�RXW�ZKDW�WKH�

UHDVRQLQJ�ZDV�XQGHU����$$��EXW�WKDW
V�DOUHDG\�EHHQ�GHFLGHG�

/'&�>05��&211(//@���<HV��VLU���

0-�>&RO�0F&$//@���2ND\���$QG�WKH�RQO\�TXHVWLRQ�LV����DQG�,�

DSSUHFLDWH�WKDW�\RX
UH����SDUW�RI�\RXU�DUJXPHQW�KDV�EHHQ�

VKRZLQJ�DJDLQ�ZKDW����ZK\�\RX�EHOLHYH�WKDW�WKHUH�LV�PRUH�RXW�

WKHUH���

/'&�>05��&211(//@���<HV��VLU�

0-�>&RO�0F&$//@���$OO�ULJKW���,�MXVW�ZDQWHG�WR�PDNH�VXUH�,�

ZDV�XQGHUVWDQGLQJ�WKDW���*R�DKHDG���

/'&�>05��&211(//@���<HV��VLU���$QG�,
OO�MXVW�JR�DKHDG�DQG�

DQVZHU�WKH�XQDUWLFXODWHG�TXHVWLRQ�WKDW�IROORZV�XS�DIWHU�WKDW�

ZKLFK�LV�WKH�PLOLWDU\�FRPPLVVLRQ�RUGHUHG��ZKDW�GR�\RX�ZDQW�PH�

WR�GR�DERXW�LW��&RXQVHO"��

$QG��\RX�NQRZ��LQ�KRVWLOLWLHV�ZKHUH�ZH�KDYH�D�YHU\�

VLPLODU�VWUXFWXUH��ZH
YH�WDNHQ����ZH�ILOHG�D�PRWLRQ�WKDW����

WKDW�ZH�WKLQN�WKHUH�VKRXOG�EH�DQ�H[FOXVLRQ�RI�WKH����RI�WKH�

JRYHUQPHQW
V�KRVWLOLWLHV�DUJXPHQWV�EHFDXVH����HYLGHQFH�EHFDXVH�

WKH\�KDYH�QRW�SURGXFHG�WKH����ZKDW�WKH�PLOLWDU\�FRPPLVVLRQ�KDV�

RUGHUHG�LQ�WKDW�VLWXDWLRQ���

,�OHDYH�LW�WR�WKH�PLOLWDU\�FRPPLVVLRQ�ZKHWKHU�ZH
UH�WR�

VDQFWLRQ����LQ�VDQFWLRQ�WHUULWRU\�\HW���7R�PH��ZKDW�RXU�DFWXDO�

UHTXHVW�IRU�UHOLHI�LV��LV�WKDW�,�WKLQN�WKDW�WKHUH�VKRXOG�EH�D�
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KLJKO\�VSHFLILF�RUGHU�IRU�SURGXFWLRQ�RI�WKHVH�IRXU�FDWHJRULHV�

RI�LQIRUPDWLRQ�WKDW�ZH�DVNHG�IRU�LQ�WKH����LQ�WKH����WKH�

PRWLRQ���$QG�WKH�UHDVRQ�IRU�WKDW�LV�EHFDXVH������WKH�UHDVRQ�

ZK\�LQ�P\�SHUVRQDO�RSLQLRQ��RU�WHDP�RSLQLRQ��WKDW�ZH
UH�QRW�DW�

VDQFWLRQV�WHUULWRU\�\HW��EHFDXVH����$$�ZDV�D�JOREDO�DSSURDFK��

ULJKW"��:H�DVNHG�WKH�PLOLWDU\�FRPPLVVLRQ�WR�VHW�EURDG�

RXWOLQHV���7KH�PLOLWDU\�FRPPLVVLRQ�GLG�VHW�EURDG�RXWOLQHV���

$QG�,�WKLQN�WKH�JRYHUQPHQW�KDV����\RX�NQRZ��FRXOG�VD\�

WKDW�LI�WKH\�ZHUH�VDQFWLRQHG�DW�WKLV�SRLQW��ZH�VKRXOG�KDYH�KDG�

DQ�RSSRUWXQLW\�WR����RQH�PRUH�RSSRUWXQLW\�WR�FRPSO\��DQG�,�

WKLQN�WKH\�VKRXOG�KDYH�RQH�PRUH�RSSRUWXQLW\�WR�FRPSO\���$QG�

WKDW
V�DFWXDOO\�ZKDW�,
P�DVNLQJ�IRU��LV�D�VSHFLILF�RUGHU��\RX�

NQRZ��VD\LQJ��ORRN�����$$�VD\V�ZKDW�LW�VD\V�DQG�WKLV�

LQIRUPDWLRQ�WKDW
V�VRXJKW�LQ�WKLV�PRWLRQ�IDOOV�XQGHU����$$���

<RX�NQRZ��SURGXFH�LW�RU�ZH
OO�VHH�ZKDW�KDSSHQV��ULJKW"��,�

PHDQ��WKDW
V�UHDOO\�ZKDW�LW�LV���

$QG�,�WKLQN�D�KLJKO\�WDUJHWHG�RUGHU�ZRXOG�PDNH�LW�

HDVLHU�XOWLPDWHO\�IRU�XV���,I�WKH�JRYHUQPHQW����WKH\�PD\�

LQYRNH�QDWLRQDO�VHFXULW\�SULYLOHJH��ULJKW"��7KDW
V�RQH�RI�

WKHLU�RSWLRQV���7KDW�KDV�FRQVHTXHQFHV��EXW�WKDW
V�RQH�RI�WKHLU�

RSWLRQV���<RX�NQRZ��WKH����WKHUH
V�DOZD\V�WKH�GLVFORVXUH����

GLVFORVH�RU�GLVPLVV�TXHVWLRQ�IRU�WKH�JRYHUQPHQW���$QG����S���

LQFOXGHV�VDQFWLRQV�RWKHU�WKDQ�GLVFORVH�RU�GLVPLVV��ULJKW"��
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7KHUH�DUH�RWKHU�VDQFWLRQV�ZKLFK�DUH�LQFOXGHG�WKHUH�LQ�WKH�

VWDWXWH�ZKLFK�PLJKW�FRPH�LQWR�SOD\���7KH\�FDPH�LQWR�SOD\�LQ�

WKH����LQ�WKH�����VHULHV���7KDW
V�ZKDW�PLOLWDU\����WKH�

PLOLWDU\�FRPPLVVLRQ�LVVXHG�DV�D�VDQFWLRQ�WKHUH���

$QG�VR�,�WKLQN�D�KLJKO\�VSHFLILF�RUGHU�ZRXOG�EH�

DSSURSULDWH�EHFDXVH�LW�ZRXOG�OHW����LW�ZRXOG�IUDPH�XS�IRU�WKH�

JRYHUQPHQW�WKHLU�GHFLVLRQ�WKDW�WKH\�KDYH�WR�PDNH�RI�DUH�ZH�

JRLQJ�WR�SURGXFH�UHOHYDQW�GLVFRYHU\�RU�DUH�ZH�JRLQJ�WR�SXUVXH�

VRPH�RWKHU�UHPHG\�WKDW�WKH\�KDYH�DYDLODEOH�WR�WKHP"��

6R�WKH�ODVW�REVHUYDWLRQ�WKDW�,�MXVW�ZDQW�WR�PDNH�RQ�

FDWHJRU\�WZR�LV�WKDW�WKH����WKH�PLOLWDU\�FRPPLVVLRQ�KDV�UHDOO\�

UXOHG�RQ�WKH�UHOHYDQFH�RI�WKHVH�VSHFLILF�WKLQJV�PXOWLSOH�

WLPHV���<RX�NQRZ��WDNH�WKH�EXFNHWV��IRU�H[DPSOH���:KHQ�,�

VWDUWHG�DVNLQJ�DERXW�WKH�EXFNHWV��WKH�PLOLWDU\����,�PHDQ��WKH�

JRYHUQPHQW�REMHFWHG�DQG�VDLG�LW
V�RXWVLGH�WKH�VFRSH�RI�WKH����

RI�WKH�KHDULQJ���,W
V�QRW�UHOHYDQW���

$QG�RQ�DOO��H[FHSW�RQH�SRLQW��WKH�PLOLWDU\�FRPPLVVLRQ�

RYHUUXOHG�WKHP�UHSHDWHGO\�VD\LQJ�WKLV�JRHV�WR�LQWHJUDWLRQ�RI�

)%,�DQG�&,$�LQ�D�ZD\�WKDW
V�UHOHYDQW�WR����,
P�QRW�VD\LQJ�WKDW�

GHIHQVH�WKHRU\�JRLQJ�WR�FDUU\�WKH�GD\��EXW�LW
V�DW�OHDVW�

UHOHYDQW�WR�WKH�GHIHQVH�WKHRU\��LW
V�D�YLDEOH�WKHRU\��DQG�,
P�

JRLQJ�WR�OHW�WKHP�H[SORUH�LW���

7KH�RQH�SODFH�WKDW�WKH�PLOLWDU\�FRPPLVVLRQ�VXVWDLQHG�D�
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UHOHYDQFH�REMHFWLRQ�RQ�WKLV�TXHVWLRQ�ZDV�RQ�WKH�RSHUDWLQJ�

V\VWHP�RI�WKH�FORVHG�V\VWHP���

7KH����,�DVNHG�D�TXHVWLRQ�ZKLFK�LQFOXGHG�LV�LW�OLNH�DQ�

RUGLQDU\�:LQGRZV�W\SH�V\VWHP"��$QG�WKH�PLOLWDU\�FRPPLVVLRQ�

VXVWDLQHG�DQ�REMHFWLRQ�VD\LQJ�WKDW
V�WRR�PXFK�LQWR�WKH�

WHFKQLFDO�GHWDLOV���,�PRYHG�RQ���,�JRW�WKH�LQIRUPDWLRQ�WKDW�,�

DFWXDOO\�ZDQWHG��ZKLFK�ZDV�WKDW�LW�ZDV�IROGHUV�DV�RSSRVHG�WR�D�

VHDUFKDEOH�GDWDEDVH��DQG�HYHU\WKLQJ�ZDV�ILQH���%XW�WKDW
V�WKH�

RQO\�SODFH�ZKHUH�WKH�PLOLWDU\�FRPPLVVLRQ�VDLG��QR��WKLV�

LQIRUPDWLRQ�LV�QRW�UHOHYDQW�

6R�UHDOO\����QRW�RQO\�KDV�WKH�PLOLWDU\�FRPPLVVLRQ�

DOUHDG\�DGMXGLFDWHG�WKH�VFRSH�RI�GLVFRYHU\�LQ�WKLV�DUHD��LW
V�

UHDOO\�DOUHDG\�DGMXGLFDWHG�ZKHWKHU�WKLV�LQIRUPDWLRQ�DERXW�WKH�

EXFNHWV��IRU�H[DPSOH��DQG�WKH�LQWHUDJHQF\�SURFHVV�IDOOV�ZLWKLQ�

WKH�VFRSH�RI�UHOHYDQW�LQIRUPDWLRQ�EHFDXVH�LW�FDPH�XS�D�ZKROH�

EXQFK�RI�WLPHV�DOUHDG\���

$QG�VR�,�WKLQN�WKDW�WKH�NLQG�RI�RUGHU�WKDW�,
P�DVNLQJ�

\RX�IRU��WKH�NLQG�RI�VSHFLILF�RUGHU��LV����DOPRVW�DGGV�QRWKLQJ�

WR�WKH�MXULVSUXGHQFH�WKDW�WKH�PLOLWDU\�FRPPLVVLRQ�KDV�DOUHDG\�

ODLG�RXW�RQ�WKLV�WRSLF��EXW�LW�GRHV�DGG�WKH�TXHVWLRQ�RI�

IUDPLQJ�LW�XS�FOHDQO\�IRU�WKH�JRYHUQPHQW�VR�WKH\�FDQ�GHFLGH�

KRZ�WKH\�ZDQW�WR�UHVSRQG���

6R�WKH�WKLUG����,
P�JRLQJ�WR�FROODSVH�P\�WKLUG�DQG�
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IRXUWK�FDWHJRULHV��ZKLFK�DUH����ZKLFK�DUH�FORVHO\�UHODWHG���

$QG�ZH�QRZ�FRPH�WR����WKLV�LV�WKH�ILUVW�WLPH�WKLV�KDV�FRPH�XS��

EXW�,�KDYH�WR�H[SODLQ�D�SURFHVV�WKDW�D�PLOLWDU\�FRPPLVVLRQ�KDV�

IRU�SXEOLF�GLVSOD\�RI�LQIRUPDWLRQ���:H
YH�WDONHG�DERXW����:�

�$PHQG���EXW�WKHUH
V�DQRWKHU�SURFHVV�WKH�PLOLWDU\�FRPPLVVLRQ�

KDV�LQ�SODFH��ZKLFK�LV�WKDW�LI�ZH�ZDQW�WR�XVH��IRU�H[DPSOH��D�

VOLGH�WKDW�ZH
YH�FUHDWHG�RU����RU����RU�D�WUDQVFULSW�RU�D�

GRFXPHQW�RII�RI�PF�PLO��DQ\�GRFXPHQW�WKDW�ZH�ZDQW�WR�XVH�WKDW�

GRHVQ
W�IDOO�ZLWKLQ����:��PRUH�WKDQ�DW�OHDVW�VHYHQ�GD\V�LQ�

DGYDQFH�RI�WUDYHO�WR�*XDQWDQDPR��ZH�KDYH�WR�WDNH�LW�WR�WKH�

&,62���

$QG�LQ�WKLV�VLWXDWLRQ��,�SUHSDUHG�D�VOLGH�VHYHQ�GD\V�

LQ�DGYDQFH�RI�WUDYHO���,�WRRN�LW�WKH�WR�&,62���7KH�&,62�

LPPHGLDWHO\�VXEPLWWHG�LW�WR�WKH�6&�'57�IRU�UHYLHZ���$QG�QRZ��

QLQH�GD\V�DIWHU�LW�ZDV�VXEPLWWHG�IRU����IRU�6&�'57�UHYLHZ�E\�

WKH�&,62��WKH\�KDYH�QRW�FRPH�EDFN�ZLWK�DQ�DQVZHU�DV�WR�ZKHWKHU�

LW�LV����LW�FDQ�EH�GLVSOD\HG�RU�QRW���,����,�PDGH�LW�LQ�JRRG�

IDLWK�WKLQNLQJ�WKDW�LW�ZDV�XQFODVVLILHG���,�GRQ
W����QR�RQH�

KDV�VXJJHVWHG�WR�PH�WKDW�LW
V����WKDW�LW�LV�DQ\WKLQJ�RWKHU�

WKDQ�XQFODVVLILHG���%XW�WKH�UXOH�LV�WKDW�,�FDQ
W�GLVSOD\�WR�

WKH�JDOOHU\�RU��\RX�NQRZ��WKH�SXEOLF��VXFK�DV�WKH\�DUH��XQOHVV�

ZH�KDYH�DQ�DSSURYDO�EDFN�LQ�WKLV�SURFHVV���

6R�ZKDW�,
P�JRLQJ�WR�GR�LV�,
P����ZLWK����ZLWK�WKDW�
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XQGHUVWDQGLQJ�DQG�RYHU�P\�REMHFWLRQ��WKH����,
P�JRLQJ�WR�DVN�

WKH�PLOLWDU\�FRPPLVVLRQ�IRU�WKH�IHHG�IURP�7DEOH���WR�GLVSOD\�

P\�VOLGH��DQG�WKDW�,�ZLOO�DVN�WKDW�LW�EH�GLVSOD\HG�WR�WKH�

SDUWLHV�DQG�WKH�FRXUW�RQO\�DQG�QRW�WR�WKH�JDOOHU\�

0-�>&RO�0F&$//@���$QG�,
OO�ORRN�LQWR�WKH�EDFNJURXQG�RQ�ZK\�

WKDW�WRRN�VR�ORQJ��EXW��\HDK��IRU����DW�WKLV�WLPH��\RX�FDQ�

SXEOLVK�WR�WKH�FRPPLVVLRQ�DQG�WKH�FRXQVHO���

/'&�>05��&211(//@���7KDQN�\RX���$QG�IRU�WKH�UHFRUG��<RXU�

+RQRU��,
P�VKRZLQJ�$(����(���$QG�WKLV�LV�WKH����WKH�WKLUG�DQG�

IRXUWK�FDWHJRU\�ZKLFK�,
P�FRPELQLQJ���7KH�WKLUG�FDWHJRU\�RI����

RI�LQWHUDJHQF\�SURFHVV�WKDW�LV�UHOHYDQW�WR�WKH�DWWHPSW�WR�

H[WUDFW����REWDLQ�VWDWHPHQWV�IURP�WKHVH�ILYH�GHIHQGDQWV�WKDW�

IDOOV�ZLWKLQ�WKH�VFRSH�RI�$(����$$���

$QG�WKDW
V�WR�H[SODLQ�WKH�VWUXFWXUH�RI�JRYHUQDQFH��LI�

\RX�ZLOO��RI�&DPS�9,,���$QG�,
OO�VWDUW�DW�WKH�ERWWRP���:H�NQRZ�

WKDW�WKHUH�ZDV�D�&DPS�9,,�FRPPDQGHU�ZKR�ZDV�RQ�WKH�'R'�VLGH�

DQG�WKDW�ZRUNHG�DW�&DPS�9,,�DQG�KDG�FRQWURO����KDG�FRPPDQG�

RYHU�WKH�SHRSOH�ZKR�ZRUNHG�WKHUH���:H�NQRZ�LQ�XQFODVVLILHG�

WHVWLPRQ\�WKDW�WKH�JXDUGV�DW�&DPS�9,,�ZRUH�PLOLWDU\�XQLIRUPV�

EXW�ZHUH�QRW�PHPEHUV�RI�WKH�PLOLWDU\���$QG����DQG�ZH�NQRZ�WKDW�

WKH�66&,�FRQFOXGHG�WKDW�WKHUH�ZDV�&,$�RSHUDWLRQDO�FRQWURO�RYHU�

&DPS�9,,���

1RZ��\HVWHUGD\�ZH�VSHQW�D�IDLU�DPRXQW�WDONLQJ�DERXW�
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GDLO\�VLWH�UHSRUWV�DQG�ZH�NQRZ�WKDW�WKHUH�ZDV�VRPHRQH�ZKR�

SUHSDUHG����\RX�NQRZ��IURP�WKH�&,$�ZKR�SUHSDUHG�D�GDLO\�VLWH�

UHSRUW���7KH�JRYHUQPHQW�KDV�QHLWKHU�SURGXFHG����KDV����KDV�

LQYRNHG�QDWLRQDO�VHFXULW\�SULYLOHJH�RYHU�WKH�LGHQWLWLHV�RI�

WKRVH�SHUVRQV���$QG�VR�WKH�ERWWRP�SDUW�RI�WKLV�VOLGH�GHVFULEHV�

WKDW�JRYHUQDQFH�VWUXFWXUH���7KHUH�DUH�VRPH����WKHUH
V�SHUVRQ�

RU�SHUVRQV�RQ�WKH�&,$�VLGH�DQG�ZH�NQRZ�WKHUH
V�&DPS�9,,�

FRPPDQGHU�RQ�WKH�'R'�VLGH���

1RZ��KRZ�GLG����WKRVH�SHRSOH����WKH�&DPS�9,,�FRPPDQGHU�

WHVWLILHG�ZDV�WKDW�KH�ZDV�XQGHU�WKH�FRPPDQG�RI�WKH����RI�WKH�

-7)�FRPPDQGHU�DQG�WKDW�WKHUH�ZDV�DQ�LQWHUDJHQF\�SURFHVV�WKDW�

HVVHQWLDOO\�KH�GDLO\�LQWHUDFWHG�ZLWK���$QG�WKDW�LQWHUDJHQF\�

SURFHVV�LV�NQRZQ�DV�WKH�6SHFLDO�'HWDLQHH�)ROORZ�8S�*URXS���$QG�

LQIRUPDWLRQ����VR�WKDW�ZDV����WKHUH�ZHUH�FRQWULEXWLRQV�WR�WKH�

6SHFLDO�'HWDLQHH�)ROORZ�8S�*URXS�IURP�WKH�'R'�DQG�IURP�WKH�

&,$��SRVVLEO\�IURP�RWKHUV�DV�ZHOO��ZH�KDYH�YHU\�OLWWOH�

LQIRUPDWLRQ���:H�NQRZ�VRPH�RI�WKH�SHRSOH�ZKR�ZHUH�RQ�WKH�

6SHFLDO�'HWDLQHH�)ROORZ�8S�*URXS��LQ�SDUW�EHFDXVH�WKH\�OLVWHG�

LW�RQ�WKHLU�/LQNHG,Q��EXW�WKH����EXW�ZH�GRQ
W�NQRZ�DOO����WKH�

FRPSOHWH�FRPSRVLWLRQ�RI�LW���7KHUH
V�EHHQ�]HUR�GLVFRYHU\�RQ�

WKLV�WRSLF���7KLV�LV�DOO�LQGHSHQGHQW�LQYHVWLJDWLRQ�WKDW�ZH
YH�

GRQH���$QG�ZH�NQRZ�KRZ�LQIRUPDWLRQ�IORZHG���

0U��6ZDQQ�\HVWHUGD\�WDONHG�DERXW�WKH�����DQG����GD\�
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UHSRUWV�WKDW�WKH����WKDW�WKH�SURVHFXWLRQ�SURGXFHG�WR�XV��DQG�

WKDW
V�D�JRRG�VRXUFH�RI�LQIRUPDWLRQ���,W
V�RQH�RI�WKH�ZD\V�

WKDW�ZH�NQRZ�WKDW�WKH�LQWHUDJHQF\�SURFHVV�LQ�WKH�FDPS�ZH
UH�

WDONLQJ�DERXW��WKH����\RX�NQRZ��KRZ�WKH\�SUHSDUHG�IRU�WKH�ODZ�

HQIRUFHPHQW�LQWHUYLHZV��KRZ�WKH\�GHFLGHG�FRQGLWLRQV�RI�

FRQILQHPHQW���%XW�WKH�����DQG����GD\�UHSRUWV�RQO\�IORZ�LQ�RQH�

GLUHFWLRQ���7KH\�IORZ�IURP�WKH�FDPS�WR�WKH�6SHFLDO�'HWDLQHH�

)ROORZ�8S�*URXS���

7KHQ�WKHUH�LV�D�VHFRQG�VHW�RI�LQIRUPDWLRQ��DQG�,�GRQ
W�

NQRZ�ZKHWKHU�GRFXPHQWV�H[LVW�LQ�WKH�VHFRQG�VHW�RU�QRW���:H�

NQRZ�WKDW�WKHUH�ZHUH�YHU\�IUHTXHQW��SUREDEO\�GDLO\��VHFXUH�

YLGHR�WHOHFRQIHUHQFHV�EHWZHHQ�WKH����WKRVH�ZKR�ZHUH�LQYROYHG�

LQ�WKH�GD\�WR�GD\�DGPLQLVWUDWLRQ�RI�WKH�FDPS�DQG�WKH�6SHFLDO�

'HWDLQHH�)ROORZ�8S�*URXS���

7KH����,�GRQ
W�NQRZ�ZKHWKHU����OLNH��WKRVH�FRXOG�KDYH�

MXVW�HYDSRUDWHG�LQWR�WKH�HWKHU���,
P�QRW�VD\LQJ�WKDW�WKH\�

UHFRUGHG�WKHP�RU�DQ\WKLQJ��,�GRQ
W�KDYH�DQ\�UHDVRQ�WR�EHOLHYH�

WKDW�WKDW
V�WUXH���%XW�ZH�NQRZ�WKDW�WKHUH�ZDV�FRUUHVSRQGHQFH���

,�GRQ
W�NQRZ�LI�WKHUH�ZHUH�QRWHV���,�GRQ
W�NQRZ�LI�WKHUH�ZHUH�

PLQXWHV�WKDW�ZHUH�WDNHQ��LI�WKHUH�ZHUH�0)5V�WKDW�ZHUH�

SUHSDUHG���7KRVH�WKLQJV�PLJKW�H[LVW���,W�ZRXOG�PDNH�VHQVH��

OLNH�WKH�ZD\�WKH�JRYHUQPHQW�ZRUNV�WKDW�WKRVH�WKLQJV�ZRXOG�

H[LVW��EXW�,�FDQQRW�LQGHSHQGHQWO\�SURYH�WKDW�WKH\�H[LVW���,�
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KDYH����QR�RQH�KDV�HYHU�VKRZHG�PH�RQH�RU�WDONHG�WR�PH�DERXW�

RQH�EHFDXVH�QRQH�RI�WKH�SHRSOH�ZKR�ZHUH�RQ�WKH�6SHFLDO�

'HWDLQHH�)ROORZ�8S�*URXS�KDYH�HYHU�UHVSRQGHG�SRVLWLYHO\�WR�D�

UHTXHVW�IRU�DQ�LQWHUYLHZ���

%XW�ZH�GR�NQRZ�DQG�ZH�DUH�FHUWDLQ�RI�D�WKLUG�FDWHJRU\�

RI�H[LVWLQJ�LQIRUPDWLRQ��ZKLFK�DUH�ZKDW�DUH�FDOOHG�VXPPDULHV�

RI�FRQFOXVLRQV���$QG�ZKHQ�WKH�6SHFLDO�'HWDLQHH�)ROORZ�8S�

*URXS��WKDW�LQWHUDJHQF\�SURFHVV�PDGH�D�GHFLVLRQ�DV�WR�

FRQGLWLRQV�RI�FRQILQHPHQW��IRU�H[DPSOH��ZKHWKHU�WKH\�ZHUH�

JRLQJ�WR�EH�PRUH�OLNH�WKH�EODFN�VLWHV�RU�PRUH�OLNH�&DPS�9��

ZKDW����ZKDW�DFFHVV��ZKR�ZDV�JRLQJ�WR�JHW�DQG�KRZ�ZDV�WKDW�

JRLQJ�WR�EH�GHFLGHG��GHFLVLRQV�DERXW�KRZ�LV�WKH�,&5&�JRLQJ�WR�

ZRUN��DOO����WKH�GHIHQVH�FRXQVHO��\RX�NQRZ��DOO�WKHVH�NLQGV�RI�

VRUW�RI�GD\�WR�GD\�GHFLVLRQV�ZKLFK�JHW�PDGH�E\�WKH�6SHFLDO�

'HWDLQHH�)ROORZ�8S�*URXS��WKH\�ZRXOG�LVVXH�D�GRFXPHQW�FDOOHG�D�

VXPPDU\�RI�FRQFOXVLRQV�DQG�WKH\�ZRXOG�VHQG�WKDW�GRFXPHQW�EDFN�

GRZQ�WR�&DPS�9,,��\RX�NQRZ��KHUH
V�WKH�SROLF\�\RX�KDYH�WR�

IROORZ���

:H
YH�QHYHU�VHHQ�WKRVH�VXPPDULHV�RI�FRQFOXVLRQV���,Q�

P\�YLHZ��WKH\�FOHDUO\�IDOO�ZLWKLQ����$$�DQG�VKRXOG�KDYH�EHHQ�

SURGXFHG��EXW�ZH�GR�NQRZ�RI�WKHLU�H[LVWHQFH��WKHUH
V�EHHQ�

WHVWLPRQ\�WR�WKHLU�H[LVWHQFH���$QG�LW
V����LW�KDV����LW
V����

LW
V�WKH�ZD\�SROLF\�ZDV�SURPXOJDWHG�IURP�WKH�6SHFLDO�'HWDLQHH�
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)ROORZ�8S�*URXS�GRZQ�WR�&DPS�9,,��

$QG�WKHQ�WKHUH
V�D�WKLUG�OHYHO��ZKLFK�LV�WKDW�WKHUH�

ZDV�D�6HQLRU�/HDGHUVKLS�2YHUVLJKW�&RPPLWWHH���$QG�WKH�6HQLRU�

/HDGHUVKLS�2YHUVLJKW�&RPPLWWHH�GHFLGHG�TXHVWLRQV�WKDW�WKH�

6SHFLDO�'HWDLQHH�)ROORZ�8S�*URXS�FRXOG�QRW�UHDFK�FRQVHQVXV�RQ���

6R��\RX�NQRZ��WKH�6SHFLDO�'HWDLQHH�)ROORZ�8S�*URXS�PDGH�PRVW�

SROLF\�GHFLVLRQV��EXW�LI�WKHUH�ZDV�D�GLVDJUHHPHQW��VD\��

EHWZHHQ�WKH�'R'�VLGH�DQG�WKH�&,$�VLGH��WKHQ�LW�ZRXOG�EH�EXPSHG�

XS�WR�WKH�6HQLRU�/HDGHUVKLS�2YHUVLJKW�&RPPLWWHH�RI�PRUH�VHQLRU�

JRYHUQPHQW�RIILFLDOV�ZKR�ZRXOG�PDNH�WKRVH�SROLF\�GHFLVLRQV���,�

GRQ
W�NQRZ�ZKDW�WKH�GRFXPHQWV�WKDW�WKH�6HQLRU�/HDGHUVKLS�

2YHUVLJKW�&RPPLWWHH�LVVXHG�DUH�FDOOHG��EXW�LW
V�FOHDU�WKDW�

WKHUH�ZDV�VRPH����WKDW�WKHUH�ZHUH�DW�OHDVW�RFFDVLRQDO�

GHFLVLRQV�WKDW�ZHUH�PDGH�E\�D�VHQLRU�ERG\�WKDW�ZRXOG�WHOO����

UHVROYH�GLIIHUHQFHV�DPRQJ�WKH�6SHFLDO�'HWDLQHH�)ROORZ�8S�*URXS�

ZKR�ZRXOG�WKHQ�FRQYH\�WKHP�GRZQ�WR�&DPS�9,,���$QG�WKDW
V�ZKDW�

FRQWUROOHG�WKH�GD\�WR�GD\�OLIH�RI�0U��DO�%DOXFKL�DQG�WKH�RWKHU�

GHIHQGDQWV�DV�WR�ZKHWKHU��\RX�NQRZ��WKH\�ZRXOG�KDYH����KRZ�

WKHLU�UHF�ZRXOG�ZRUN��ZKHWKHU�WKH\�ZRXOG�EH�DOORZHG�UHF��

ZKHWKHU�WKH\�ZRXOG�EH�DOORZHG�WR�FRPPXQLFDWH�ZLWK�RWKHU�

GHWDLQHHV��ZKHWKHU�WKH\
G�EH�LQ�FRPSOHWH�VROLWDU\�FRQILQHPHQW��

KRZ�ORQJ�WKDW�ZRXOG�ODVW���<RX�NQRZ��WKRVH�VRUWV�RI�LPSRUWDQW�

WKLQJV�ZKLFK�XOWLPDWHO\�ZHLJK�RQ�WKLV�SHULRG�RI�ZKDW�WKH�
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JRYHUQPHQW�FDOOV�DWWHQXDWLRQ�EHWZHHQ����EHWZHHQ�6HSWHPEHU�RI�

�����DQG�-DQXDU\�RI������DUH�UHDOO\�LPSRUWDQW���

7KH\�DOVR�XOWLPDWHO\�DIIHFW�WKH����WKH\
UH�RQH�RI�WKH�

IHZ�ZD\V�WKDW�WKH�FRQGLWLRQV�RI�FRQILQHPHQW�DUH�GRFXPHQWHG��

ULJKW"��7KHUH�DUH�IHZ�VRXUFHV�RI����\RX�NQRZ��WKH�',06�

UHFRUGV��IRU�H[DPSOH��\RX
YH�VHHQ�WKHP���7KH\�GRQ
W����WKH\�

GRQ
W�WDON�DERXW�WKH�FRQGLWLRQV�RI�FRQILQHPHQW���7KH\�WDON�

DERXW�ZKHQ�IRRG�ZDV�GHOLYHUHG�DQG�WKLQJV�OLNH�WKDW��EXW�WKH\�

GRQ
W����WKH\�GRQ
W�WDON�DERXW�ZKDW�LW�ZDV�OLNH�WR�EH�LQ�

VROLWDU\�FRQILQHPHQW�RU�ZKR�PDGH�WKDW�GHFLVLRQ�RU�ZKDW�

VROLWDU\�FRQILQHPHQW�DFWXDOO\�PHDQW���'LG�LW�PHDQ�

���KRXUV�D�GD\�LVRODWLRQ"�����KRXUV�D�GD\"����"��7KRVH����

WKRVH�VRUW�RI�SROLF\�GHFLVLRQV�DUH�PDGH�LQ�WKLV�LQWHUDJHQF\�

SURFHVV�DQG�UHDOO\�SURYLGH�LPSRUWDQW�LQIRUPDWLRQ�DERXW�QRW����

DERXW�WKH�FRQGLWLRQV�RI�FRQILQHPHQW�DV�ZHOO�DV�WKH�FRQGLWLRQV�

XQGHU�ZKLFK�WKH�ODZ�HQIRUFHPHQW�LQWHUYLHZV��WKDW�LV��WKH����

WKH�VR�FDOOHG�FOHDQ�WHDP�LQWHUYLHZV��ZRXOG�WDNH�SODFH���

6R�WKDW
V�NLQG�RI�WKH�WKLUG�FDWHJRU\�RI�LQWHUDJHQF\�

SURFHVV�LQIRUPDWLRQ�WKDW�ZH�WKLQN�LV�LPSRUWDQW�WR�WKH�HIIRUW�

WR�REWDLQ�VWDWHPHQWV�IURP�WKHVH�ILYH�GHIHQGDQWV���$QG�WKDW
V�

P\�SUHVHQWDWLRQ�XQOHVV�\RX�KDYH�DQ\�RWKHU�TXHVWLRQV���

0-�>&RO�0F&$//@���1R�TXHVWLRQV���

/'&�>05��&211(//@���7KDQN�\RX��VLU���
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

1 

UNITED STATES OF AMERICA 

v. 

KHALID SHAIKH MOHAMMAD, 
WALID MUHAMMAD SALIH  

MUBARAK BIN ‘ATTASH,  
RAMZI BIN AL SHIBH,  
ALI ABDUL AZIZ ALI,   

MUSTAFA AHMED ADAM  
AL HAWSAWI 

AE 779G 

RULING AND ORDER 

Mr. al Baluchi’s Motion to Compel 
Discovery Regarding Interagency Processes to 

Obtain Statements from the Defendants 

8 March 2022 

1. Procedural History.

a. On 12 March 2020, Mr. Ali (a.k.a. al Baluchi) moved the Commission to compel

production of “unredacted versions of all documents related to the interagency policy processes 

undertaken as part of the effort to obtain statements from the defendants.”1 Mr. Ali lists four 

specific examples: 

(1) The interagency coordination that resulted in FBI/CITF access to the
defendants at Guantanamo, including the 10 January 2007 FBI guidance on
“historical narrative” interviews;

(2) The interagency coordination by the High Value Detainee Prosecution Task
Force, to the extent that it involved the effort to obtain statements from the
defendants, including FBI/CITF access to the “buckets” of CIA and other
documents contained on CIA systems;

(3) The interagency coordination by the Special Detainee Follow-Up Group, to
the extent that it involved conditions of confinement, access to detainees, or other
aspects of the effort to obtain statements from the defendants; and

(4) The interagency coordination by the Special Leadership Oversight Committee,
to the extent that it involved conditions of confinement, access to detainees, or
other aspects of the effort to obtain statements from the defendants[.]2

1 AE 779 (AAA), Mr. al Baluchi’s Motion to Compel Discovery Regarding Interagency Processes to Obtain 
Statements from the Defendants, filed 12 March 2020, at 1. 
2 Id. 
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Mr. Ali argues that these documents should have been produced pursuant to the Commission’s 

order in AE 538AA / AE 561T.3 

 b. On 1 April 2020, the Prosecution responded,4 opposing the motion. On 8 April 2020, 

Mr. Ali replied to the Prosecution’s response.5 

 c. The parties presented unclassified oral argument on 3 and 4 November 20216 and 

classified oral argument on 12 November 2021.7 

2. Law. 

a. Burden of Proof. As the moving party, the Defense bears the burden of proving any 

facts prerequisite to the relief sought by a preponderance of the evidence.8 

b. Discovery.  

i. Information is discoverable if it is material to the preparation of the defense or 

exculpatory.9 The Defense is also entitled to information if there is a strong indication it will 

play an important role in uncovering admissible evidence; assist in impeachment; corroborate 

testimony; or aid in witness preparation.10 Finally, information is discoverable if it is material to 

sentencing.11  

                                                 
3 Id.; see AE 538AA / AE 561T Order, Defense Motion to Compel FBI Manual for Terrorism Interrogation and 
Defense Motion to Compel Information Regarding Non-CIA Requests for Black Site Interrogation, dated 25 
October 2019. 
4 AE 779A (GOV), Government Response To Mr. Ali’s Motion to Compel Discovery Regarding Interagency 
Processes to Obtain Statements from the Defendants, filed 1 April 2020. 
5 AE 779B (AAA), Mr. al Baluchi’s Reply to Government’s Response to Mr. al Baluchi’s Motion to Compel 
Discovery Regarding Interagency Processes to Obtain Statements from the Defendants, filed 8 April 2020. 
6 See Unofficial/Unauthenticated Transcript, United States v. Khalid Shaikh Mohammad et al., 3 November 2021, at 
pp. 34429 – 34487; 4 November 2021, at pp. 34503 – 34565. 
7 See Transcript, 12 November 2021, at pp. 35686 – 35705 (TOP SECRET//ORCON/NOFORN). 
8 Rule for Military Commissions (R.M.C.) 905(c)(1)-(2). 
9 R.M.C. 701(c)(1-3) and (e); Brady v. Maryland, 373 U.S. 83, 87-88 (1963). 
10 United States v. Lloyd, 992 F.2d 348, 351 (D.C. Cir. 1993).  
11 R.M.C. 701(e)(3). 
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ii. As in any criminal case, the Prosecution in a military commission is 

responsible to determine what information it must disclose in discovery.12 “[T]he prosecutor’s 

decision on disclosure is final. Defense counsel has no constitutional right to conduct his own 

search of the State’s files to argue relevance.”13 It is incumbent upon the Prosecution to execute 

this duty faithfully, because the consequences are dire if it fails to fulfill its obligation.14  

3. Analysis and Findings.  

 a. In 2019, the Commission issued AE 538AA / AE 561T, a ruling defining the scope of 

the Prosecution’s discovery obligations regarding cooperation between the Central Intelligence 

Agency (CIA), the Federal Bureau of Investigation (FBI), and the Department of Defense (DOD) 

in the effort to obtain “letterhead memorandum (LHM) statements” from the Accused. The 

Commission ordered as follows: 

The government shall produce all documents that are known or reasonably should 
be known to any government officials who participated in the investigation and 
prosecution of the case against these five Accused that reasonably tend to show 
cooperation between the CIA, FBI, and Department of Defense in the effort to 
obtain statements from these five Accused. This includes evidence which tends to 
show that statements obtained from these five Accused while in CIA custody 
were used to obtain evidence that could be used against these five Accused during 
the current trial. The military commission finds that such evidence is discoverable 
under R.M.C. 701.15 

 b. In this motion, Mr. Ali proffers that representatives of multiple agencies, including the 

CIA, FBI, and DOD, coordinated for approximately six weeks prior to the FBI Office of General 

Counsel’s issuance of guidelines regarding detainee interviews.16 He also identifies three specific 

                                                 
12 R.M.C. 701(b)-(c); United States v. Briggs, 48 M.J. 143 (C.A.A.F. 1998); Pennsylvania v. Ritchie, 480 U.S. 39, 
59 (1987). 
13 Ritchie, 480 U.S. at 59. 
14 See United States v. Stellato, 74 M.J. 473 (C.A.A.F. 2015) (finding no abuse of discretion in military judge’s 
dismissal with prejudice of charges due to a Prosecution discovery violation); United States v. Bowser, 73 M.J. 889 
(A.F. Ct. Crim. App. 2014), summarily aff’d 74 M.J. 326 (C.A.A.F. 2015) (same). 
15 AE 538AA / AE 561T at 8. 
16 See AE 779 (AAA) at 9 (citing AE 538C, Mr. al Baluchi’s Reply to Government’s Response to Motion to Compel 
FBI Manual for Terrorism Interrogation, at Attachments E, F). 
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interagency coordination groups – the High-Value Detainee Prosecution Task Force, the Special 

Detainee Follow-Up Group, and the Senior Leadership Oversight Committee (collectively 

referred to as “the Groups” in this Ruling) – which coordinated efforts leading up to Mr. Ali’s 

January 2007 interview.17 All of these processes and groups appear to involve cooperation 

between the CIA, FBI, and DOD.  

 c. On 16 January 2018, in its response to one of Mr. Ali’s discovery requests, the 

Prosecution responded, “Interagency documents relating to the policy process that occurred prior 

to the FBI/CITF interviews of your client are not discoverable pursuant to R.M.C 701.”18 The 

Commission notes that this response predates the order in AE 538AA / AE 561T by 22 months.  . 

Notwithstanding the Commission’s ruling in AE 538AA / AE 561T, the Prosecution maintains 

that the information Mr. Ali moves to compel is outside the scope of the Commission’s order and 

is not discoverable.19 The Commission disagrees. 

 d. The Commission finds that evidence pertaining to interagency cooperation in efforts to 

obtain statements from these five Accused is material to the preparation of the Defense, and is 

therefore discoverable under R.M.C. 701. 

4. Ruling. The Defense motion is GRANTED. 

5. Order. Not later than 8 April 2022, the Prosecution shall: 

      a. Disclose to the Defense records related to interagency cooperation in the effort to 

obtain statements from the five Accused in January 2007, including but not limited to: 

                                                 
17 See id. at 7. 
18 AE 779 (AAA) at 22. 
19 “While Mr. Ali provides a non-exhaustive list of ‘interagency structures’ operating in 2006–2007, he is not 
entitled to all unredacted documents associated with those entities simply because he can name them.” AE 779A 
(GOV) at 8. 
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(1) The interagency coordination that resulted in FBI/CITF access to the 
defendants at Guantanamo, including the 10 January 2007 FBI guidance on 
“historical narrative” interviews; 

(2) The interagency coordination by the High Value Detainee Prosecution Task 
Force, to the extent that it involved the effort to obtain statements from the 
defendants, including FBI/CITF access to the “buckets” of CIA and other 
documents contained on CIA systems; 

(3) The interagency coordination by the Special Detainee Follow-Up Group, to 
the extent that it involved conditions of confinement, access to detainees, or other 
aspects of the effort to obtain statements from the defendants; and 

(4) The interagency coordination by the Special Leadership Oversight Committee, 
to the extent that it involved conditions of confinement, access to detainees, or 
other aspects of the effort to obtain statements from the defendants. 

b. Notify the Commission that it has complied with this Ruling. In the notice, the 

Prosecution will advise the Commission whether (or not) such records exist that have not 

previously been provided to the Defense.  

c. If the Prosecution seeks relief through exercise of privilege or through 

summaries and/or substitutions, it must follow the procedures in M.C.R.E. 505 or 

M.C.R.E. 506, as appropriate. Motions for such relief shall be filed not later than              

8 April 2022.        

So ORDERED this 8th day of March, 2022. 
                                                    

                               
        //s//  
                                                                         MATTHEW N. MCCALL, Colonel, USAF                                                                              
                                                                         Military Judge                                                                                   
                                                                         Military Commissions Trial Judiciary 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

JAMES G. CONNELL, III,  

Plaintiff,    
 

v.       
 
UNITED STATES CENTRAL 
INTELLIGENCE AGENCY,   

Defendant.        

  
 
 
 
Case No. 21-cv-627 (CRC) 

 
ORDER 

For the reasons stated in the accompanying Memorandum Opinion, it is hereby 

ORDERED that [13] Defendant’s Motion for Summary Judgment is GRANTED.   

This is a final appealable Order. 

SO ORDERED.   

 
 
 
      
 CHRISTOPHER R. COOPER 

 United States District Judge 
 
Date:  March 29, 2023 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

JAMES G. CONNELL, III,  

Plaintiff,    
 

v.       
 
UNITED STATES CENTRAL 
INTELLIGENCE AGENCY,   

Defendant.        

  
 
 
 
Case No. 21-cv-627 (CRC) 

 
MEMORANDUM OPINION 

In 2006, the Central Intelligence Agency transferred a number of “high-value” detainees 

to a detention facility at the U.S. military base in Guantanamo Bay, Cuba known as Camp 7.  

The intelligence community later declassified snippets of information that touch on the CIA’s 

relationship to that facility.  In 2014, for instance, the Director of National Intelligence blessed 

the public release of a redacted executive summary to a study by the Senate Select Committee on 

Intelligence (“SSCI”) on the CIA’s detention and interrogation program in the aftermath of the 

September 11, 2001 terrorist attacks.  The executive summary states that in September 2006, 

after “14 CIA detainees arrived at the U.S. military base at Guantanamo Bay, they were housed 

in a separate building from other U.S. military detainees and remained under the operational 

control of the CIA.”  Decl. of Amy Zittritsch (“Zittritsch Decl.”) Ex. B at 160.  Seizing on this 

statement, defense lawyer James Connell, who represents Guantanamo detainee Ammar al 

Baluchi before a U.S. military commission, filed a FOIA request with the CIA seeking “any and 

all information” relating to the CIA’s “operational control . . . over Guantanamo Bay detainees.”  

Decl. of Vanna Blaine, Information Review Officer (“Blaine Decl.”) Ex. 1 at 1.  After receiving 

clarification of the request, the agency responded by providing Connell three documents and 
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withholding one other.  As to other records, the agency issued a “Glomar”1 response, neither 

confirming nor denying that any responsive information exists.  The agency based its Glomar 

response on FOIA Exemptions 1 and 3, which protect from release, respectively, classified 

records and records prohibited from disclosure by statute.   

 Connell challenges the CIA’s Glomar response.  Specifically, he contends the agency 

waived its ability to assert the response because it has purportedly declassified and publicly 

acknowledged the existence of information reflecting its “operational control” over Camp 7, 

including in the two documents the CIA released to him.  Rejecting Connell’s waiver argument, 

the Court will grant summary judgment for the CIA. 

I. Background 

Mr. Connell lodged the request at issue with the CIA in May 2017.  Blaine Decl. Ex. 1 at 

1.  The request begins: 

Description of Request:  In the Report: “Senate Select Committee on 
Intelligence: Committee Study of the Central Intelligence Agency’s Detention and 
Interrogation Program” reads [sic] on page 160: 

 
“After the 14 CIA detainees arrived at the U.S. military base at Guantanamo Bay, 

they were housed in a separate building from other U.S. military detainees and remained 
under the operational control of the CIA.”  [Footnote 977 – CIA Background Memo for 
CIA Director Visit to Guantanamo, December [redacted], 2006, entitled Guantanamo 
Bay High-Value Detainee Detention Facility].  (brackets in original) (emphasis omitted). 
 

It continues: 

I request for [sic] any and all information that relates to such “operational control” 
of the CIA over Guantanamo Bay detainees including but not limited to the document 
cited in the footnote 977. 

 
Id. 

 
1  The Glomar response got its name from the Glomar Explorer vessel—the focus of 

Phillippi v. CIA, where a FOIA requester challenged the CIA’s refusal to acknowledge the 
existence of records about the ship.  546 F.2d 1009 (D.C. Cir. 1976).  
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After acknowledging receipt, the CIA’s FOIA office wrote to Connell seeking 

clarification regarding the scope of the request.  Blaine Decl. Exs. 2, 3.  It asked Connell to 

“provide the aspects of operational control that interest you, as well as a specific [] period of time 

you would like us to search.”  Id. Ex. 3 at 1.  Connell responded that “[t]he specific period of 

time in which I am interested is 1 September 2006 to 31 January 2007.”  Id. Ex. 4 at 1.  He 

further explained that “I am seeking to determine what ‘operational control’ means,” and offered 

the following unexhaustive list of “possible topics:”  

(1) Whether CIA “operational control” included only Camp 7 or extended to other facilities 
such as Echo 2; 

 
(2) What organization had decision-making authority over Camp 7; 

 
(3) Whether CIA “operational control” ended before or after 31 January 2007; 

 
(4) Whether the “operational control” involved CIA personnel, whether employees or 

contractors; 
 

(5) Any detainee records maintained by the CIA during the period of “operational control,” 
such as Detainee Inmate Management System records or the equivalent; 

 
(6) How other agencies would obtain access to detainees during the period of “operational 

control,[”] such as a Memorandum of Understanding with the Federal Bureau of 
Investigation or Criminal Investigative Task Force; [and] 

 
(7) How the facilities transitioned from CIA “operational control” to DOD “operational 

control.” 

Id. 

The CIA replied in September 2020.  Blaine Decl. Ex. 6.  Treating Connell’s 

clarifications as an amended request covering the period September 1, 2006 to January 31, 2007 

and encompassing the seven listed topics, the agency indicated that a “thorough search” had 

revealed one three-page document, which it released.  Id. at 1; Decl. of James G. Connell III 

(“Connell Decl.”) Ex. A.  As to other records, the agency issued a Glomar response, stating that 

it could “neither confirm nor deny the existence of records responsive to your request.”  Blaine 
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Decl. Ex. 6 at 1–2.  The agency explained that “[t]he fact of the existence or nonexistence of 

such records is itself currently and properly classified and is intelligence sources and methods 

information protected from disclosure by Section 6 of the CIA Act of 1949, as amended, and 

Section 102A(i)(l) of the National Security Act of 1947, as amended.  Therefore, your request is 

denied pursuant to FOIA exemptions (b)(1) and (b)(3).”  Id.   

Connell filed an administrative appeal in December 2020 and followed with this lawsuit 

in March 2021.  Blaine Decl. Ex. 7; see also Compl.  The CIA responded to the appeal in July 

2021, indicating that it had found three additional responsive documents, two of which it 

released in redacted form and the third of which it withheld in its entirety.  Blaine Decl. Ex. 8 at 

1.  The two additional documents released by the agency were:  (1) a Department of Defense 

(“DoD”)-CIA Memorandum of Agreement (“MOA”) concerning DoD’s detention of certain 

suspected terrorists at Guantanamo; and (2) a proposed itinerary and memo for the then-CIA 

Director’s visit to Guantanamo in December 2006.  Connell Decl. ¶ 11; id. Exs. B, C.  The 

agency withheld Document C06833121, which it describes as “consist[ing] of classified draft 

remarks/discussion points addressing a specific aspect of a sensitive Agency intelligence 

program/operation.”  Blaine Decl. ¶ 41.  The agency also repeated its Glomar response.  Id. Ex. 8 

at 2.  

The CIA moved for summary judgment; Connell did not cross move.  See Mot. Summ. J. 

(“Mot.”).  Connell has since indicated that he does not challenge the withholding or redaction of 

the documents the CIA deemed responsive.  Opp’n Mot. Summ. J. (“Opp’n”) at 6 n.4; Pl.’s 

Status Report (July 29, 2021).  The lone remaining dispute, then, is Connell’s objection to the 

agency’s Glomar response. 
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II. Legal Standards 

“FOIA cases typically and appropriately are decided on motions for summary judgment.”  

Eddington v. U.S. Dep’t of Just., 581 F. Supp. 3d 218, 225 (D.D.C. 2022).  Under FOIA, federal 

agencies are generally required to “disclose their records upon request,” subject to several 

exemptions.  Knight First Amend. Inst. at Columbia Univ. v. CIA, 11 F.4th 810, 813 (D.C. Cir. 

2021) (citing 5 U.S.C. § 552(a)(3)(A)).  Agencies “may refuse to confirm or deny the existence 

of records where to answer the FOIA inquiry would cause harm cognizable under an FOIA 

exception.”  Wolf v. CIA, 473 F.3d 370, 374 (D.C. Cir. 2007) (cleaned up).  This practice, 

known as a Glomar response, is proper if “the fact of the existence or nonexistence of agency 

records” itself falls within a FOIA exemption.  Id. (cleaned up).  In considering a Glomar 

response, courts apply the “general exemption review standards established in non-Glomar 

cases.”  Knight First Amend. Inst., 11 F.4th at 813 (cleaned up).  The burden falls on the agency 

to justify the “applicability of FOIA exemptions.”  Mobley v. CIA, 806 F.3d 568, 580 (D.C. Cir. 

2015).  

An otherwise valid Glomar response can be waived if the agency has “officially and 

publicly acknowledged the records’ existence.”  Leopold v. CIA, 987 F.3d 163, 167 (D.C. Cir. 

2021) (citing Am. C.L. Union v. CIA, 710 F.3d 422, 426–27 (D.C. Cir. 2013)).  An official 

acknowledgement must satisfy a three-part test—the information requested (1) “must be as 

specific as the information previously released;” (2) “must match the information previously 

disclosed;” and (3) “must already have been made public through an official and documented 

disclosure.”  Wolf, 473 F.3d at 378 (quoting Fitzgibbon v. CIA, 911 F.2d 755, 765 (D.C. Cir. 

1990)).  Plaintiffs relying on this strict test “bear the initial burden of pointing to specific 

information in the public domain that appears to duplicate that being withheld.”  Schaerr v. U.S. 
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Dep’t of Just., 435 F. Supp. 3d 99, 116 (D.D.C. 2020) (quoting Afshar v. Dep’t of State, 702 

F.2d 1125, 1130 (D.C. Cir. 1983)).  When applied to Glomar responses, the first two prongs of 

the inquiry merge—“if the prior disclosure establishes the existence (or not) of records 

responsive to the FOIA request, the prior disclosure necessarily matches both the information at 

issue—the existence of records—and the specific request for that information.”  Wolf, 473 F.3d 

at 379 (cleaned up).  The prior disclosure must thus “confirm the existence or nonexistence of 

records responsive to the FOIA request.”  Knight First Amend. Inst., 11 F.4th at 813 (citing Am. 

C.L. Union, 710 F.3d at 427).  Courts should “accord substantial deference to an agency’s 

Glomar response and avoid searching judicial review when the information requested implicates 

national security, a uniquely executive purview.”  Eddington, 581 F. Supp. 3d at 225 (cleaned 

up).    

III. Analysis 

The CIA supports its Glomar response with a declaration from Information Review 

Officer Vanna Blaine.  See Blaine Decl. ¶ 1.  Like the agency’s initial response to Connell’s 

FOIA request, Ms. Blaine grounds the Glomar response in FOIA Exemptions 1 and 3.  Id. ¶¶ 16, 

22, 26.      

Beginning with Exemption 1, Blaine correctly notes that it protects from disclosure any 

information that has been properly classified pursuant to Executive Order (“E.O.”) 13526, which 

established the current system for classifying national security information.  Blaine Decl. ¶ 27.  

Blaine further explains that she holds “original classification authority” under E.O. 13526, 

meaning she has authority to assess the proper classification of CIA information up to the TOP 

SECRET level.  Id. ¶ 3.  Exercising that authority, Blaine declares that she “ha[s] determined that 

the existence or nonexistence of the requested records is a properly classified fact; the records 
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concern ‘intelligence activities’ and ‘intelligence sources and methods’ within the meaning of . . 

. the Executive Order; the records are owned by and under the control of the U.S. Government; 

and . . . the disclosure of the existence or nonexistence of [the] requested records reasonably 

could be expected to result in damage to national security.”  Id. ¶ 30.  Blaine continues, stating 

that formally acknowledging the existence or nonexistence of records “reflecting a classified or 

otherwise publicly unacknowledged connection between the CIA and the topics in Plaintiff’s 

Amended FOIA request would reveal classified intelligence information and jeopardize the 

clandestine nature of the Agency’s intelligence activities.”  Id. ¶ 34.  Either a confirmation or a 

denial, Blaine posits, “could be used by terrorist organizations, foreign intelligence services, and 

other hostile adversaries to undermine CIA intelligence activities and attack the United States 

and its interests.”  Id. 

 Blaine alternatively based the Glomar response on FOIA Exemption 3, which shields 

information that is specifically exempted from disclosure by statute.  Blaine Decl. ¶ 37.  One 

such statute is the National Security Act, which directs the Director of National Intelligence to 

“protect intelligence sources and methods from unauthorized disclosure.”  Id. ¶ 38; 50 U.S.C. 

§ 3024(i)(1).  The CIA relies on the National Security Act to protect its own sources and 

methods.  Blaine Decl. ¶ 38.  Consistent with her discussion of Exemption 1, Blaine asserts that 

“acknowledging the existence or nonexistence of records reflecting a classified or otherwise 

unacknowledged connection to the CIA in this matter would reveal information that concerns 

intelligence sources and methods, which the National Security Act is designed to protect.”  Id.  

¶ 39.  While the National Security Act does not require the CIA to identify the damage to 

national security that might result should it confirm or deny the existence of a responsive record, 

Blaine points to the same potential harms noted with respect to Exemption 1.  Id. ¶ 40.   

Case 1:21-cv-00627-CRC   Document 30   Filed 03/29/23   Page 7 of 15

JA488

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 493 of 552



8 

 

Courts “must accord substantial weight to an agency’s affidavit concerning the details of 

the classified status of the disputed record.”  Am. C.L. Union, 710 F.3d at 427 (cleaned up).  An 

agency’s rationale for invoking an exemption—even for Glomar responses—“is sufficient if it 

appears ‘logical’ or ‘plausible.’”  Id. (quoting Wolf, 473 F.3d at 374–75).  

Connell does not dispute Blaine’s authority to assess classification of CIA information.   

Nor does he contest that E.O. 13526 and the National Security Act are recognized grounds upon 

which to assert FOIA Exemptions 1 and 3, respectively.  Rather, he argues that the CIA has 

waived its ability to invoke Exemptions 1 and 3 to support its Glomar response because the 

agency has declassified “the intelligence connection between [the] CIA and Guantanamo Bay’s 

Camp VII and [officially acknowledged] the existence of responsive documents about that 

connection.”2  Opp’n at 5–7.  Specifically, Connell claims that “the [DNI] declassified CIA 

‘operational control’ over Camp VII in 2014” and, since then, “CIA and other authorities have—

until now—consistently treated both the fact of [the] CIA’[s] connection to Camp VII and the 

existence of documents providing specifics as unclassified, even if the specifics themselves are 

classified.”  Id. at 8.  As a result, he argues, further “confirming or denying the existence of 

 
2  While Connell presents declassification as a standalone basis for a Glomar response 

waiver—separate from the public acknowledgement test—he cites no authority supporting that 
approach and the Court has not independently found any.  While an agency can publicly 
acknowledge the existence of records by declassifying documents discussing that information, 
waiver still requires satisfying the three criteria of the public acknowledgment test.  To the extent 
that Connell relies on declassification to contend that the CIA’s rationale for invoking 
exemptions 1 and 3 is not “logical” or “plausible,” the Court rejects this argument.  The Court 
finds the CIA’s description of the “potential harm from further disclosures is both logical and 
plausible,” Competitive Enter. Inst. v. Nat’l Sec. Agency, 78 F. Supp. 3d 45, 60 (D.D.C. 2015), 
and that the declassified documents referenced do not definitively disclose the CIA’s 
“operational control” over Camp 7.  “[T]he fact that information resides in the public domain 
does not eliminate the possibility that further disclosures can cause harm to intelligence sources, 
methods and operations.”  Fitzgibbon, 911 F.2d at 766 (cleaned up).   
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responsive records will not result in a harm cognizable under Exemption 1 or 3 because the DNI 

has already declassified the intelligence connection [the] CIA claims to be protecting.”  Id. 

Before tackling Connell’s waiver argument and the declassified materials upon which it 

is based, the Court will first pinpoint the topic of Connell’s FOIA request that he claims the 

agency has publicly acknowledged.  As discussed above, Connell initially sought “any and all 

information” related to the CIA’s purported “operational control . . . over Guantanamo Bay 

detainees.”  Blaine Decl. Ex. 1 at 1.  He later clarified that he was interested in materials 

reflecting “what ‘operational control’ means,” with reference to seven specific topics as 

examples.  Id. Ex. 4 at 1.  He further refined the request to cover the five-month period from 

September 1, 2006 through January 31, 2007.  Id.  And he reiterated that he was requesting the 

document cited at footnote 977 of the redacted SSCI Executive Summary, namely the “CIA 

Background Memo” for the CIA Director’s visit to Guantanamo in December 2006.  Id.  With 

those refinements, the topic of Connell’s FOIA request can fairly be described as records 

reflecting not only the fact of the CIA’s purported “operational control” over Guantanamo 

detainees from September 2006 through January 2007, but also “what [that] operational control 

means”—that is, details about the CIA’s purported operational control, including the seven 

questions Connell posed in response to the agency’s call for clarification of his original request.  

See id.  The topic of Connell’s request also includes the specific unclassified documents noted in 

the request:  the SSCI Executive Summary and the CIA Background Memo cited at footnote 977.  

Id. 

Turning to Connell’s Glomar-waiver argument, to support his contention that the CIA’s 

“intelligence connection” to the topics of his FOIA request has been declassified or otherwise 
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officially acknowledged, Connell points to information contained in several publicly released 

documents.   

He focuses primarily on the passage from the redacted SSCI Executive Summary quoted 

in his FOIA request, which states:  “After the 14 CIA detainees arrived at the U.S. military base 

at Guantanamo Bay, they were housed in a separate building from other U.S. military detainees 

and remained under the operational control of the CIA.”  Opp’n at 12 (citing Zittritsch Decl. Ex. 

B at 160).  The parties spar over whether the DNI’s declassification of the quoted sentence in the 

executive summary is attributable to the CIA for purposes of the public acknowledgement 

doctrine.  Opp’n at 11; Reply at 18–19.  But the Court need not decide that question.  Instead, 

assuming arguendo that DNI declassification suffices, the Court asks whether the passage 

matches the topics of Connell’s FOIA request.  In other words, does it acknowledge that the CIA 

in fact exercised “operational control” over Camp 7 and “what operational control means” in 

context?  The Court thinks not.   

As noted above, the information requested “must be as specific as the information 

previously released” and “must match the information previously disclosed.”  Wolf, 473 F.3d at 

378 (cleaned up).  The quoted sentence from the redacted SSCI Executive Summary does not 

meet this standard.  For starters, it is not an acknowledgement by the CIA of its operational 

control over Camp 7; rather, it reflects the SSCI’s characterization of the CIA’s relationship to 

Camp 7, presumably based on its interpretation of the source document cited at footnote 977:  

the “CIA Background Memo” for the agency director’s visit to Guantanamo Bay in September 

2006.  Accordingly, any CIA acknowledgment flowing from the declassification of the 

Executive Summary would only extend to the fact that the SSCI read the Background Memo 

cited at footnote 977 to imply CIA “operational control” over the fourteen detainees.  That is not 
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enough to establish public acknowledgement.  Knight First Amend. Inst., 11 F.4th at 816 

(“While information from outside an agency may be viewed as ‘possibly erroneous,’ 

confirmation by the agency itself ‘would remove any lingering doubts.’” (quoting Frugone v. 

CIA, 169 F.3d 772, 774–75 (D.C. Cir. 1999))).   

The declassified sections of the CIA Background Memo do not acknowledge the CIA’s 

operational control over Camp 7, either.  See Connell Decl. Ex. C.  To the contrary.  The 

redacted memo states that the CIA “sent fourteen high-value detainees to the high-value 

detention center at GTMO.”  Id. at 4.  It then indicates that “[u]pon their arrival . . . all detainees 

are subject to the same general in-processing utilized by DoD for other detainees arriving at 

GTMO.”  Id.  That processing included “a medical exam by the on-site DoD physician, as well 

as any needed dental and psychiatric care.”  Id.  The memo continues that “[i]n order for a 

detainee to be considered for transfer from the CIA program to GTMO, . . . the detainee must no 

longer be of significant intelligence value” and be subject to trial by a military commission.  Id.  

Finally, under a section heading titled “End Game[,]” the memo explains that the “CIA desires to 

maintain custody of any given detainee only so long as that detainee continues to provide 

significant intelligence.”  Id.  Thus, if the unclassified portions of the memo suggest anything 

about “operational control,” it is that CIA transferred the fourteen high-value detainees to 

Guantanamo, and relinquished “custody” over them, because they no longer had “significant 

intelligence value.”  Id.  And once the detainees were there, they were subject to customary DoD 

procedures.  As a result, neither the quoted language from page 160 of the redacted SSCI 

Executive Summary nor the CIA memo upon which it was based supports Connell’s waiver 

argument.    
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Connell also points to the following snippet from page 80 of the redacted SSCI’s 

unclassified Executive Summary:  “On September 5, 2006, [detainee] bin al Shibh was 

transferred to U.S. military custody at Guantanamo Bay, Cuba.  After his arrival, bin al Shibh 

was placed on anti-psychotic medications.”  Opp’n at 13 (citing Zittritsch Decl. Ex. B at 80).  

Connell contends that the DNI declassified references to two CIA documents supporting these 

statements.  Opp’n at 13.  But the passage says nothing about CIA “operational control.”  Indeed, 

the CIA Background Memo indicates that psychiatric screening was a standard part of DoD 

intake procedures for all detainees who arrived at Guantanamo.   

Next, Connell points to a redacted version of a 2006 MOA between the DoD and the CIA 

concerning “DoD’s detention of certain individuals” at Guantanamo Bay.  Connell Decl. Ex. D 

at 1.  As far as the Court can tell, however, none of the unredacted material discusses the CIA’s 

role or activities under the MOA, let alone acknowledges the agency’s operational control of 

Camp 7.   

Connell also relies on two facsimiles from the Office of the Director of National 

Intelligence to a lawyer at the State Department regarding the agenda for an upcoming “[i]nter-

agency meeting.”  Connell Decl. Exs. E, F.  An attached agenda—for a discussion of 

“Interagency Decisions Needed Regarding the 14 High Value Detainees”—includes questions on 

“[w]hat level of security clearance is required to adequately protect the classified information” 

about “the CIA program and physical access to the detainees” and “[w]ho should be permitted to 

have access to the detainees.”  Id. Ex. E at 1–3.  These questions may well encompass some of 

the specific topics of Connell’s FOIA request.  But a document that merely reflects the CIA’s 

participation in an interagency meeting on those subjects falls far short of an acknowledgement 
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by the agency that it had “operational control” of Camp 7 or that documents concerning such 

“operational control” exist.  

Finally, Connell cites excerpts from transcripts of military commission proceedings 

where defense lawyers, prosecutors, and the First Camp 7 Commander—all of whom are either 

employed or retained by DoD—referenced the CIA’s purported operational control of Camp 7, 

including the sentence about “operational control” from page 160 of the SSCI Executive 

Summary.  See Opp’n at 15–18; Reply at 13; see also Connell Decl. Ex. G at 28584–86; 

Organization Office, Office of Military Commissions, 

https://www.mc.mil/ABOUTUS/OrganizationOverview.aspx.  Although not entirely clear to the 

Court, these proceedings appear to concern discovery disputes involving efforts by defense 

counsel to unearth specifics about the CIA’s role at Camp 7.  See Decl. of Alka Pradhan ¶¶ 9–14.  

Connell claims that the CIA has declassified the transcripts.  Opp’n at 16–18.  But like the 

executive summary, the transcripts only reflect characterizations of the CIA’s relationship to 

Camp 7 by people outside the agency.  They say nothing about the CIA’s position on the matter.  

In sum, none of the unclassified information Connell highlights constitutes public 

acknowledgement by the CIA of its “operational control” of Camp 7 or the ins and outs of “what 

[such] operational control means.”  See Wolf, 473 F.3d at 378 (“An agency’s official 

acknowledgment of information by prior disclosure . . . cannot be based on mere public 

speculation, no matter how widespread.” (cleaned up)).  As a result, none of the materials 

referenced constitute a public acknowledgement by the CIA of the existence of documents 

concerning the agency’s purported operational control of Camp 7.   
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 The agency therefore has not waived its ability to assert a Glomar response to Connell’s 

amended FOIA request.  And because the Blaine Declaration “logically” and “plausibly” 

supports the response under FOIA Exemptions 1 and 3, the Court will uphold it.    

A final point.  Even if the Court were to assume arguendo that the CIA acknowledged its 

operational control of Camp 7 by declassifying one or more of the documents Connell cites, the 

agency’s Glomar response would still be valid.   In Wolf v. CIA, the CIA asserted a Glomar 

response with respect to a FOIA request for records related to former Colombian politician Jorge 

Eliecer Gaitan.  473 F.3d at 372.  The requester countered with evidence that a former CIA 

Director had given Congressional testimony decades earlier that included direct quotations from 

CIA dispatches referencing Gaitan.  Id. at 378–79.  The D.C. Circuit found that the testimony 

amounted to public acknowledgment of the existence of records about Gaitan.  Id.  It thus held 

that the agency’s Glomar response “[did] not suffice regarding the dispatch excerpts that 

reference Gaitan.”  Id. at 379.  The Circuit went on to find, however, that the “official 

acknowledgment waiver relate[d] only to the existence or nonexistence of the records about 

Gaitan disclosed by [the former Director’s] testimony.”  Id.  As a result, the requestor “[wa]s 

entitled to disclosure of that information, namely the existence of CIA records about Gaitan that 

ha[d] been previously disclosed (but not any others).”  Id. (emphasis added).  Applying Wolf 

here, if the release of the redacted SSCI Executive Summary or any of the other documents that 

Connell highlights triggered a public acknowledgement waiver, then he would be entitled to an 

acknowledgement of the existence of those specific documents “but not any others.”  Id.  All of 

those documents have been produced to Connell or are otherwise publicly available.   
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Accordingly, the CIA’s Glomar response was valid and the agency is entitled to summary 

judgment.  A separate order will follow.   

  

 
 

      
 CHRISTOPHER R. COOPER 

 United States District Judge 
 
Date:  March 29, 2023 
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MILITARYCOMMISSIONSTRIAL JUDICIARY

GUANTANAMOBAY, CUBA

UNITED STATES OF AMERICA

V.

ABD AL RAHIMHUSSAYN

MUHAMMADAL NASHIRI

AE 467CCC

RULING

Defense Motion to Suppress Custodial
Statements Allegedly made by Mr.Al-Nashiri

in January , February , and March 2007

18August 2023

1. Procedural Background .

a. 17 February 2022 in AE 467,the Defense moved the Commission to suppress

custodial statements made by the Accused to U.S. government officials from January to March

2007 under 10 U.S.C. 948r . The Government opposed the motion in AE 467C on 22 March

2022. The Defense replied in AE 467F on 12 April 2022 .

b. The Commission held evidentiary hearings on AE 467 from July 2022 through June

2023 and heard oral argument following the presentation of evidence on 30 June 2023 at United

States Naval Station Guantanamo Bay, Cuba (NSGB).

c. Additionalproceduralhistorydescribedinthe Commission's rulings at AEs 467J,

467S, and467SS is hereby incorporatedby reference.

2. BurdenofProof. When anappropriatemotionor objectionhasbeenmadebythe defense

under [MilitaryCommissionRule of Evidence (M.C.R.E.) 304], the prosecutionhas the burden

of establishingthe admissibility of the evidence by a preponderanceofthe evidence.

M.C.R.E.304(d ) .
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3. Findingsof

RDIProgram

a. Inthe aftermath of the terrorist attacks on the United States perpetrated on 11

September 2001,the Central Intelligence Agency (CIA)developed the Rendition,Detention,and

Interrogation (RDI) program to gather intelligence from suspected terrorists captured during the

so-called war on terror.As a part of the RDIprogram,the CIA developed, with the approval of

the Department of Justice (DOJ), a list of Enhanced Interrogation Techniques ( ) to be

used during interrogations of terrorism suspects. Itwas assumed that the use of such techniques

would assist inthe gathering ofuseful intelligence from terrorist operatives who were otherwise

trained to resist interrogation.

b. The adopted by the CIA were based on techniques employed inatraining

environment in U.S. military training. SERE training was designed to expose U.S.

militarypersonnel to the types ofcoercive interrogation techniques that have been employed in

the past by communist adversaries such as North Korea,the Soviet Union, and China. SERE

training mimics the exploitative communist model in order to equip U.S. servicemembers with

the ability to resist should they be taken captive . Service members inpositions with increased

risk of capture are trained at SERE schools.During the training,these service members are

"captured by course cadre performing the roles of enemy captors. Captured students are

subjected to examples ofharsh treatment and the use of coercive interrogation techniques by the

simulated enemywhile being subjected to other physical and psychological pressures.

See AE 467DDD for additional classified findings of fact.

stands for Survival, Evasion, Resistance, and Escape.

2
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c. The goalofthe communist techniques was to gain the compliance of subjects,more

so than to gather useful intelligence. Instead, harsh techniques were used to extract false

confessions and to create propaganda through the infliction ofsevere mental pain or suffering.

For example,waterboarding and sleep deprivation,going back to antiquity,have been used in

political or religious persecutions to elicit recantations or confessions . Such techniques do not

elicit reliable information.

d. Indeveloping the RDI program,the CIA contracted with two staff psychologists from

the U.S.Air Force SERE school,Doctor James Mitchell and Doctor Bruce Jessen.During their

employment at the Air Force SERE school,Drs . Mitchell and Jessen were responsible for

monitoring the mental health of the cadre administering the course and the servicemembers

going through the course . Both Mitchell and Jessen were highly familiar with the SERE

techniques as well as the techniques used by foreign adversaries . However,neither Mitchell nor

Jessen were trained interrogators .

e. The CIA employed Drs.Mitchelland Jessen to implement a programofinterrogation

for useonhigh-value detainees (HVDs) inCIA custody. The objective of the programwas to

serviceCIA intelligence requirements. In so doing, the program officers sought to put detainees

ina compliance condition and to force the detainees to answer questions from debriefers.In

the event a detainee in the program was not providingthe type,amount,or quality of information

the agency desired, would be employed or escalated inanattempt to extract that

information

f InthewordsofDr.Mitchell(AE 467AA), the approvedEITs included:4

3

Unofficial/Unauthenticated Transcript of the United States v . Nashiri Motions Hearing dated 2 May 2022 at 16852.

The use of insects and mock burial were considered for use with Abu Zubaydah , but not the Accused .

3
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UNCLASSIFIED FOR PUBLIC RELEASE

Below are the descriptionsof potentialphysicaland pressures
discussedin the July 8 , 2002 meeting. The aim of using these techniquesis to
dislocatethe subject'sexpectationsconcerninghow he is be treatedand
instillfear and despair. The intent is to elicit complianceby motivatinghim
to providethe requiredinformation, while avoidingpermanentphysicalharm or
profoundand pervasivepersonalitychange.

1. Attention Grasp:
In a controlled and quick motion, grasp the individual with hands, one on
each side of the collar opening. the same motion, draw the individual toward
you.

2.Walling The individual is stood in front of a specially constructed flexible
wall The individual's heels touch the wall. The individual pulled
forward and then quickly and firmly pushed into the wall. The head and neck are

supportedwith a rolledhood or towel that provides a c - collar effect to help
preventwhiplash. Contact with the wall is made with the individual'sshoulder
blades. reduce the probabilityof injury, the individual is allowed to
rebound from the wall.

3. Facial Hold One open palm is placed on either side of the individual's

face, fingertipswell away the individual'seyes. The is to hold the
head immobile.

Facial Slap Insult Slap The slap is deliveredwith fingers slightly
spread. Contact shouldbe made with the area directlybetween the of the
chin and the bottomof the correspondingearlobe. The goal of facial slap
is to induce shock and surprise, not severe pain.

Cramped Confinement: Individualsare placed in a confined space the
dimension of which restrictsmovement. The container is usuallydark.
Individualsmay be kept in larger confinementspaces up 18 hours, and
smallerconfinementboxes for one hour

Standing: This technique is used to induce fatigue. individual

stands approximately 4 or 5 feet from a wall, with his feet spread
approximatelyshoulder width. With out stretched in front, fingers resting
on the wall supportingbody weight. Individuals are not allowed to move or

reposition their feet or hands.

7. Stress Positions: A variety of stress positions are possible They focus on

producing mild physical discomfort from prolonged muscle use, rather than pain
associated with contortions or twisting of the body . The two discussed were )

the subject sitting on the floor with legs extended straight out in front of
him with his arms raised above his head and ( 2 ) having the subject kneel on
the and lean at a 45 degree angle.

Deprivation: Preventingsleep is intended to have the effect of
reducing the subject'sability to think on his feet secondaryto fatigue and

to motivatehim to cooperate becauseof the discomfortassociatedwith sleep
debt. For most people, the effects of sleep deprivation remit after one or two
nights of uninterruptedsleep. In rare circumstances, individualspredisposed
to psychologicalproblemsmay display abreactions, but these generally
remit after the individualsleeps. The record (GuinnessBock World

Records for voluntarysleep deprivationis 205 hourswith the subject showing
no significantpsychologicalproblems and quick recovery after one or two days

9. Water Board: With this procedure individualsare boundsecurelyto an

inclinedbench. Initiallya cloth is placedover the subject'sforeheadand

eyes. As water is appliedin a controlledmanner, the cloth is slowly lowered
untilit also covers the mouth and nose Once the clothis saturatedand

completelycoveringthemouthand nose, subjectwould be exposedto 20 to 40

4
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CONFIDENTIALNOFORN
secondsof restrictedairflow. Water is applied to keep the cloth saturated.
After the 20 to 40 seconds of restrictedairflow, the cloth is removedand the

subject is allowed to breath unimpeded. After 3 or 4 breaths, the

proceduremay be repeated Water is usuallyapplied from canteen cup or

smallwateringcan with a spout

UNCLASSIFIED FOR PUBLIC RELEASE

10: Use of Diapers : The subject appears to be very fastidious . He spend much
time cleaning himself and seems to go out of his way to avoid circumstances

likely to bring him in contact with potentially unclean objects or material .

He is very sensitive to situations that reflect a loss of status or are
potentially humiliating . One way to leverage his concerns , while helping
ensure his wound doesn't become infected with human waste when in cramped
confinement is to place him in an adult diaper . If soiled , would have to

be taken to keep human waste out of his leg wound .

Insects : The subject appears to have a fear of insects possibility is

to threaten to place stinging insects into the cramped confinement box with

him, but instead place harmless insects . The purpose of this would be to play
off his fears and increase his sense of dread and motivate to avoid the box

in the future by cooperating with the interrogator's requests.

12. Mock Burial: The individual is placed in a cramped confinement box that

resembles a coffin . The box has hidden air holes to prevent suffocation . The

individual is moved to a prepared site where he hears digging . The site has a

prepared hole, dug in such a way that the box can be lowered into the ground

and shovels of dirt thrown in on top of it without blocking the air holes or

actually burying the individual . This procedure would be used as part of a

threat and rescue scenario where the " burial " is interrupted and the subject is

rescued by a concerned party The rescuers the subject's fear of

being returned to the people trying to bury him as a means pressuring the

subject for information.

Hope this helps.

Jim Mitchell

Sent on July 2002 at 04:15:15 PM

5
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g. Usinga combination of classical and operant conditioning,the interrogators intended

to provoke compliance in the form of an involuntary stimulus response in the detainee following

their cues.According to Dr.Jessen,the goal of the program was to deprive detainees ofcreature

comforts to cause them to consider their dilemma and wonder ifmaybe they could find away

out.Essentially,the interrogator's goal was to cause detainees discomfort leading to compliance .

h. After a determination was made that a detainee was providing enough useful

informationto be considered compliant and cooperative,he would be transitioned into debriefing

mode. This occurred either after an interrogation or after the application ofEITs,depending on

the detainee's responsiveness . Once a detainee was deemed compliant , debriefers would come in

to question him and to service intelligence requirements. The debriefers were not authorized to

use

The interrogators hoped would only be necessary once;however , in practice ,the

techniques were used on several detainees , including the Accused,multiple times . Mitchell and

Jessen believed ,however, that going back to EITs after a detainee demonstrated compliance

would lose a significant amount of goodwill in terms ofthe detainee's future compliance .

j . Mitchell and Jessen's purpose for the was to impart in the detainees a belief that

the detainees themselves could end or even prevent their own suffering ifthey would comply and

answer questions from the interrogator or debriefer.For example ,Mitchell explained to the

Accused that the Accused could stop the waterboarding by cooperating .

. After the EIT phase,detainees generally had a fear of going back into the EIT phase .

Jessen described their program as creating a contract between the interrogators and detainees ,

whereby the interrogators made sure the detainees understood that they would not go back into

6
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theycontinued to cooperate andprovide intelligence. The interrogators wanted the

detainee to realize that he hada pathway whereby,ifhe provided even a little information,he

could start to find a way out ofcaptivity.The interrogators tried to ensure the detainees

understoodthe contract was valid and EITs would not happenunless the detainee became

non-compliant again.Therefore,the threat of a return to the EITphase continued to dangle over

the heads ofdetainees such as the Accused like a proverbial swordofDamocles.

The first person subjected to was Abu Zubaydah,a detainee who was shot inthe

back during his capture and nearly died from his wounds .After receiving authorization to

proceed with the and allowing for some physical recovery,the CIA implemented its new

program,overseen by Mitchell and Jessen,with full approval ofCIA Headquarters.The plan

implemented on Abu Zubaydah became the template for the plan used on the Accused .Present at

the site during the implementation of the on Abu Zubaydah was Federal Bureauof

Investigation (FBI) Special Agent (SA) Stephen Gaudin,who participated in the interrogations .

Agent Gaudin would later be part of the clean team tasked with taking the statement ofthe

Accused which is before the Commission in this motion .

II. The Accused's Sojourn through Captivity

a . The Accused was captured in the United Arab Emirates in mid-October 2002.6

b. The Accused was suspected by the U.S. government of being an Qaeda operations

planner who was involved in the 1998 East Africa Embassy bombings and the attack on the USS

COLE in2000.

5
Transcriptdated14 April2023 at23894.

U.S.Senate Select Committeeon Intelligence, CommitteeStudy ofthe CentralIntelligenceAgency'sDetention

andInterrogationProgram, Executive Summary at 66 (2014) (hereinafter SSCI) . As stated during oral argument,

the Commission takes judicial notice ofthe SSCIExecutive Summarywiththe consent of the parties.
7
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c . Whilestill inforeign custody, the Accusedprovided informationonmultiple terrorist

plots including the USS COLE and MVLimburg, as well as plans to attack oil tankers in the

Strait ofHormuz and locations in Dubai and Jeddah . This information was disseminated inCIA

intelligence reports prior to the Accused's transfer to U.S. custody.

d. TheAccused was rendered to U.S. CIA custody at DETENTION SITE COBALT

(Location2) inNovember 2002. Standard operating procedures at COBALT during this period

included total darkness,standing sleep deprivation,loud music,isolation,and dietary

manipulation. Dr. Jessen saw paramilitary forces there and described it as gloomy and dark,
"very unpleasant, deplorable and medieval. Itwas very cold,and detainees were
shackled to metal rings mounted in concrete walls.Detainees were held naked in their cells

which Dr.Mitchell described as like ahorse stall with only a waste bucket.

e. DetaineeGulRahmandied of exposure at COBALT after being left overnight incold

temperatures wearing only a sweatshirt and after having been doused in cold water.

When the Accused arrived at COBALT,he was placed ina cell and shackled for

approximately one hour before Dr.Mitchell approachedhim. Mitchell then asked a guard to

bringthe Accused into the interrogation room, which was a small room constructedoutof

plywood.Theroomcontained bright halogen lights that would shine into the Accused's face.Dr.

Mitchellthen removedthe Accused's hoodand asked the Accused, [w]hatwould you like me to

know aboutyou? Initially,the Accused was perfectlywilling to talk about the USS but

SSCI at 73 n.373, 187.
8

10

Transcriptdated 13 April 2023 at 23743.
. at23702.

10 . at23751.
. at23742.

12

Transcriptdated2 May2022 at 16824.

8
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refused to answer questions about future operations . Mitchell told the Accused that he wanted to

hear about future threats . Mitchell told the Accused that the next time the Accused talked to

someonetheyweregoing to ask himquestions andifhe answeredthosequestions nothingbad

wouldhappen to him. The Accused was returnedto his celland shackled to the wall.13

g. The Accused was labeled as a typical resister and Mitchell and Jessen nicknamed

him Little Shit.

h. After only a few days at COBALT,the Accused was rendered to DETENTION SITE

GREEN (Location 3),accompanied by Mitchell and Jessen . At GREEN,Abu Zubaydah was

already being held and subjected to EITs.Upon his arrival at GREEN,the Accused was also

interrogated using EITs,beginning with less-intrusive measures .The Accused was formally

subjected to during four periods : December ,2002;December 27,2002 January 1,

2003;and January 9–10 and , The Government concedes that all statements of the

Accused made during this time are inadmissible under 10U.S.C. 948r .

i. Use of at GREEN included cramped confinement in large and small boxes.The

Accused was often left naked in the boxes for hours at a time.The larger of the boxes was

approximately the size of a coffin and the smaller was slightly larger than a miniature

refrigerator .The temperature of the site was cold enough that the Accused could see

condensation forming on the walls of the box . Mitchell and Jessen were actually under the

impression that the Accused preferred going into the boxes because it provided a break from the

lights,cold,and interrogators .

13 at 16823-31.
14

Transcriptdated13 April2023at23778.
15

Transcriptdated14April2023at23895.
16 SSCI at 67 n.338.

9
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j . On day one of the aggressive interrogation phase, the Accused said he was ready to

talk . Interrogators told the Accused that they would do whatever it takes to get the information

they wanted from him. See AE 402,Attach. C,Cable 2. The interrogators began using on

the Accused, including the attention grab and walling. His clothes were ripped offhimby the

security team. [The Accused] whimpered that he would do anything the interrogators wanted.

Id.Eventually interrogators warned the Accused that he would be left alone to consider the

information the interrogators were seeking,and he was told that ifhe refused to cooperate,he

would suffer in ways he never thought possible. Id.Later that day,he was forcibly shaved by

security staff while the Accused moaned and wailed . He was then locked inside of the large

boxat 0445 hours.

k. Duringthe second session ofday one,the Accused was pulled out of the large box at

1703 hours.He was backed against the walling panel in his cell,a rolled-up towel was placed

around his neck,and the hood was slowly removed from his head,revealing his interrogator.His

interrogator stood silent for 30 seconds , then repeated with a hiss that the interrogators wanted

complete, accurate information from him. The Accused almost immediately again confessed to

his role in the attack on the USS COLE.AE 402,Attach. C,Cable 3. When he did not provide

additional information the interrogators were seeking,he was walled and placed in the small box.

His interrogators were left guardedly optimistic that the aggressive procedures may already be

having an impact on [the Accused's] resistance posture. Id.

So itwent for the Accused . Each time the Accused was subjected to EITs,

interrogators generally concluded he was compliant and cooperative . However, CIA

10
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Headquartersdisagreedand instructedon-site officers to continueusing .When the Accused

didnot respond to certain questions, the interrogators escalated themeasures.

m. Eventually,Mitchell and Jessen turned ,with CIA Headquarters blessing,to the

waterboard to try to obtain more information from the Accused . Waterboarding was conducted

by strapping the Accused onto a medical gurney which would be angled down at a 40-degree

angle at the head,such that the Accused's feet would be higher than his head. The Accused

would have a neck brace put around his neck to hold his head in place .The interrogators would

then cover the Accused's face with a thin piece of cotton fabric ,like a towel,and pour water over

the cloth for anywhere from seconds at a time,usually starting with shorter pours and

proceeding to longer pours. Between pours ,Mitchell would lift the cloth and talk to the

Accused ,then put the cloth back and the pouring would re-commence .After they reached a long

pour,which may have gone on for 40 seconds ,the gurney would then be lifted upright so the

detainee could clear his sinuses and take at least three breaths .The interrogators would then

lower the gurney and begin pouring again.This process would continue for up to fifteen minutes .

The waterboarding of the Accused was administered by Mitchell with the assistance ofJessen.

Mitchell conceded during his testimony that it would not have surprised him ifthe Accused

experienced the sensation of drowning during the waterboard episodes .

n. On one ofthe occasions where the Accused was subjected to waterboarding , he began

to slide out ofthe straps onto the floor because he was too small in stature for the straps to hold

him on the gurney .Mitchell described the Accused during waterboarding sessions as anxious

and struggling. Jessen described waterboarding as visually and psychologically very

17Transcript dated 2 May 2022 at 16877.
18 . at 16876.
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uncomfortablefor all ofthose involved.
19

Infact, Jessendescribeda waterboardingsessionof

AbuZubaydahinwhich some observers inthe roomcriedwhile watchingthe procedure.

The Accusedwas at GREEN for approximately three weeks.That site was also dark;

there was no natural light. Temperature was manipulatedto leave the Accused naked in a cold

cell.Loudmusic was played in the cells. The cells were empty except for a waste bucket. The

guards dressed in all black. The Accused was subjected to sleep deprivation. There were bars on

the ceiling from which to hangdetainees with their arms above their heads as part of standing

sleep deprivation. Detainees were also short shackled to the floor.

p. Interrogations at GREENwere videotaped,butthese videotapes were taped over and

later destroyed by the CIA in200520 out ofapparent fear of their discovery during legal

proceedings.

q Likeat COBALT, at GREENthe Accused waswillingto talk about past eventsand

information, but stated he had nothing to tell interrogatorsor debriefers about futureplots.

r. InDecember 2002,GREENwas closed, and the AccusedandAbuZubaydahwere

renderedtoDETENTIONSITE BLUE(Location4). BLUE includedbright lights, loudmusic,

empty cellswith waste buckets, nudity, and constantmonitoring.

s. Shortly after the Accused's arrival at BLUE,officers again judged him as compliant ,

cooperative ,engaged,and willing to answer questions . Nevertheless ,CIA Headquarters believed

the Accused was withholding further actionable intelligence.

19

Transcriptdated13 April2023at23682.
20 SSCI, Foreword at 4 .
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Aftermultipledebriefings, officersatBLUEwroteto headquartersthatthe Accused

was providing logical and rational answers and that no further enhanced measures were

needed.Headquartersdisagreedagain.

u. CIA officer NX2,who at times was referred to as the New Sheriff took over the

interrogationofthe Accused,supervising several interrogators who used a series ofunauthorized

techniques.They placed the Accused in a standing stress positionwith his hands above his head

for approximately two-and-a-halfdays.They put a pistol to the Accused's head and also

threatened the Accusedwith a power drill.They slapped the Accusedmultiple times on the back

ofthe head and blew cigar smoke inhis face . At least one interrogator told the Accused that the

Accused's mother could be brought in and sexually abusedwhile the Accused was forced to

The Accused was forcibly washed and scrubbed,includinghis buttocks and genitals,

with a stiffboar brush which was then forced into the Accused's mouth.The Accused reported to

Dr.Crosby,a defense expert on torture,that he was sodomized withthe brush. Additionally,the

Accused was also placed in improvised stress positions that caused cuts and bruises.

. One ofthese stress positions involved tying the Accused's elbows together behind his

back with a belt and hanging him from them. On at least one occasion ,the use of this stress

position caused Mitchell to intervene because he believed the Accused's shoulders might become

dislocated . Mitchell also witnessed NX2 put a broomstick behind the Accused's knees, force him

to kneel,and then lean back,causing him extreme pain . He also saw people lean the Accused's

head against the wall and then lean their own bodies on him,putting all the weight onto the

t .

21
Transcript dated 12 April 2023 at 23429.

22 SSCI at 70.
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Accused's neck. Accordingto Mitchell, NX2 was using some of these unapproved measures not

for operational reasons but because the Accused refused to call NX2 sir.

. Duringtheuseof the unapproved stress positions,Mitchell thought the CIA officers

were going to hurtthe Accused unnecessarily,which surprisedhimbecause the Accused was

cooperating andprovidinguseful answers. Mitchell testified that the Accused lookedlikehe

was inpain was hollering. He lookeduncomfortable .. . he was in distress, that's for sure,

andhewas inpain. Mitchellclaims he unsuccessfully tried to intervene to preventthe useof

unauthorizedtechniques against the Accused.

24

. While at BLUE,the Accused was put in a debriefing phasewhere he was debriefed

by a female analyst. Mitchell sat in on the debriefing and encouraged the Accused to cooperate,

remindingthe Accused that theywanted to avoidany more hard times ifhe failed to

cooperate.

y. Formalguidelines were promulgatedin January 2003 followingthe deathof

Rahmanandthe useof a gun and a drill to threatentheAccused.226

z . Also in January 2003 ,Jessen arrived at BLUE to conduct a psychological assessment

ofthe Accused for continued use of . Following the assessment , Jessen developed an

interrogation plan which authorized the full range ofmeasures .According to the interrogation

plan,once the interrogators had eliminated the Accused's sense ofcontrol and predictability

23
Transcriptdated2 May2022 at 16662.

24 . at 16663.
25

26

Transcriptdated3 May2022 at 16951.

SSCIat62.
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and established a desired level ofhelplessness, they would reduce the use of and return to

debriefingmode.27

aa. CIA Headquarters approved the plan to reinstitute with the Accused,beginning

with shaving him,cutting off his clothes ,and placing him in standing sleep deprivation²8 with

his arms affixed over his head . Cables describe the Accused during subsequent interrogations as

nude,standing , handcuffed ,and shackled.29

bb.After what the Accused experienced at BLUE at the hands of NX2 and his

subordinates , Jessen described the Accused as angry and more unwilling to engage indialogue.

Jessen's presence and work with the Accused ultimately convinced the Accused to go down the

road of cooperation again and continue fulfilling the terms ofthe contract between him and his

debriefers.

cc. Locations 3,4, and 5 had bright lights, empty cells with only waste cans, shackling,

stress positions, loud music,and solitary confinement . Location 5 had foreign guards and no

physical pressures were used.

dd.Location 6 was a black site located at Echo IIon NSGB,where the Accused was held

from approximately late 2003 until early 2004. Evidence demonstrates that some detainees had

access to fresh air , sunlight ,socialization ,and outdoor recreation for the first time at Location 6.

However,it is unclear whether this was actually the case for the Accused.

27 . at71.
28

Sleepdeprivation keepingthepersonawake is used to impacttheirwillto continueto withholdinformation.

Interrogatorsalsoused sleep interruption, wherebythey allowedthe detaineeto sleep, butonly for veryshortperiods
oftime.

29 . at 72.
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ee. Jessen conducted a maintenance visit with the Accused at Location 6 after an

incidentwhen the Accused made a mess in his cell and refused to clean itup. As aploy to get the

Accused to clean up the mess, Jessen had Abu Zubaydah brought to the Accused's cell and

ordered himto clean up the Accused's mess. This was done to manipulate the Accused into

cleaning up the mess. Because the Accused apparently felt guilty about Abu Zubaydah being

forced to cleanup the mess,the Accused cleaned itup himself.

The purpose ofmaintenance visits was to remind detainees to be compliant and to

provide information to debriefers when requested . Maintenance visits served as a reminder to the

Accused that a failure to cooperate would breach the contract and result in the possibility of

returning to the hard times, reimplementation of the EITs.Mitchell and Jessen believed their

presence alone,given they had participated inthe implementation of the themselves,was

enough to encourage compliance.They would also monitor debriefings ,sometimes coming in

and out of the room. Essentially,maintenance visits were intended to extend the impact ofthe

physical duress applied to the Accused.

gg. The Accused and other HVDs were moved out ofNSGB in anticipation of the U.S.

Supreme Court's potential ruling related to detainees in Rasul v. Bush, 542 U.S. 466 (2004).

hh.Over theyears ,the Accused alleged that the CIA drugged his food and complained of

pain and insomnia. Heoccasionally undertook hunger strikes, in his words, to protest being

treated like an animal. At Location 6,the CIA responded to a hunger strike by force feeding

himrectally.30 As described in the context ofhis rectal feeding, Ensure was infused into

al-Nashiri in a forward-facing position (Trendlenberg) with head lower than torso. Sincethe

30 SSCIat 100n.584.

31 Unlubricatedrectalexaminationswerepartof the renditionintakeprocess.
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early twentieth century,medical knowledge has concluded that there is nomedical reason to

conductso-called rectal feeding. Althoughfluids can be absorbed through the rectumin

emergencies, food or nutritioncannot.

ii. After leaving NSGB inmid-2004 , the Accused was rendered to DETENTION SITE

BLACK (Location 7).Conditions at BLACK included solitary confinement , constant light, sleep

deprivation ,attention grasp ,and facial hold. Detainees could earn amenities and had access to

showers for the first time in the program,being allowed to shower once a week .

32

jj. An October 2004 psychological assessment ofthe Accused was used by the CIA to

discuss reaching an endgame for the program. InJune 2005,the Chief of Base at

DETENTION SITE BLACK suspended debriefings of the Accused because it was rare for the

Accused to recognize any photographs being shown to him and the repeat debriefings often

caused InJuly 2005 , the CIA was concerned that the Accused was depressed ,

uncooperative ,and on the verge of a breakdown. 34

33

. Inlate2005the Accusedwas thenrenderedtoDETENTIONSITE VIOLET

(Location8),whichalso includedsolitary confinementandbright lights. There were no EITs,as

Mitchelland Jessenconcludedphysicalpressures were no longernecessary because the contract

could bemaintainedwith emotionalandpsychologicalcoercion.

Next, inmid-2006, the Accused was rendered to DETENTIONSITE ORANGE

(Location9). ORANGE was anopencompound, but detainees were stillheld in solitary

confinement.Detaineeshadaccess to a libraryand food choices. This is where Jessenconducted

32 SSCI at 114.

33 Id. at 73 n.372.

34 at 114.
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his last maintenance visit with the Accused sometime in2006, the same year the Accused was

transferred for the last time to Guantanamo Bay.

mm. Locations7, 8, and 9 were an improvementcomparedto 3, 4, and5. Though the

detainees remained in solitaryconfinementwithconstant bright lights, they got bunks in

Location 7 and a realtoilet in Location9 .

nn.Over the course of the Accused's time in the RDI program ,the CIA disseminated 145

intelligence reports based on his debriefings . He provided information on past plots , associates ,

and Qaeda's structure and methods .

.TheAccusedwas transferred to NSGB on 5 September 2006.During this time,CIA

officialsdiagnosedthe Accusedwithanxietyandmajor depressive disorder.

pp.During the entirety ofhis time in the black sites,the Accused had no contact with

anyone that was not either an employee or agent of the United States or another detainee.The

Accused never knew where he was and was essentially held in solitary confinement for the better

partoffour years.

Between 2002 and 2006 in the RDIprogram, the Commission finds that the Accused

was subjected by the CIA to physical coercion and abuse amounting to torture as well as living

conditions which constituted cruel, inhuman, and degrading treatment.

Transfer to NSGB and the Accused's 2007 Statements

a. InOctober2006, after being transferredto NSGB, 14 HVDs includingthe Accused

were allowedtomeetwiththe InternationalCommittee ofthe Red Cross (ICRC). They all

providedsimilar detailed accountsofthe RDIprogram. This was the Accused's first contact36

. at 73.SeealsoAE467Fat23 ( statingtheAccusedwas interrogatedover200times) .
36 SSCIat160.
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with a person who was not an agent or employee ofthe United States since he was turned over to

CIA custody in2002.

b. During the intervening period between September 2006 to March 2007 ,confinement

conditions at NSGB improved slightly. For example,the Accused was permitted joint outdoor

recreationtime where he could communicate with one other detainee.37

c. At least fifteen forced cell extractions (FCEs) of the Accused were conducted

betweenNovember 2006 to March2007. See AE 467ZZ. Notunlike how the contract operated

inthe RDI program,the guard force responded with the overwhelmingphysical force ofFCEs to

assert control over himwhen the Accused was non-compliant or misbehaved in some way.

IV. Law EnforcementInterview

a . FBISA Steve Gaudin , Naval Criminal Investigative Service SA Robert McFadden ,

and Air Force Office of Special Investigations SA Kristen (Sendlein) Lange interviewed the

Accused at Echo II,NSGB , from 31 January to 2 February 2007. During this time, an HVD

prosecution task force was operating at NSGB with the goal of obtaining evidence for

prosecution .Multiple detainees were being interviewed by various agencies during this time.

b. The interview team had a DOJ attorney assigned to their team.The attorney

monitored the interview and consulted with the agents on breaks.

c. The agents reviewed intelligence products prior to the interviews in order to be able

to demonstrate to detainees that the agents knew a lot about them. Federal agents from various

organizations in the HVD prosecution task force had access to electronic systems containing

intelligence products .Although some of those products included prior statements of the Accused

37SeeAE467DDDforadditionalclassifiedrelevantfacts.
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and other detainees from theRDIprogram, many ofthe reports were not attributableto specific

sources.

d. Theroomwhere the Accused was interviewedwas a holding cell adjacent to an

interview area with outdoor plastic furniture.The law enforcement agents were escorted to the

interview by military members whose uniforms bore no identifying insignia. There is no

evidence inthe record that the Accused was given a choice about whether or not he would

initially meet with the agents.

e. Inside the interview room, the Accused was shackled to the floor, but his hands were

free. The Accused, however , appeared clean, healthy , and alert.

f The agents began the interview by identifying themselves by name and agency.

Gaudin was the lead,but because McFadden had so much experience inthe USS COLE

investigation,he was co-lead on questioning . Gaudin and McFadden bothwere proficient in

Arabic . Gaudin took notes. Sendlein also asked some questions.FBI linguist John Elkaliouby

acted as the interpreter for the interview.

g. Atthe start ofthe interview,the agents proceededto go througha six-point

admonishmentformdraftedspecifically by the DOJ for the Accused. AE518. The agentswere

instructedto verbally go throughthe form with the Accused but not to place iton the table or

show it to theAccused.

h. The agents were instructed not to read rights to the detainees they

interviewed atNSGB,which Gaudin described as not normal. However, the agents were

instructed to obtain a statement that could be used in a criminal or law enforcement prosecution

38 Miranda v . Arizona , 384 U.S.436 (1966) .
39

Transcript dated 12 August 2022 at 19335.
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40

ina militarycourt. The Commissionconcludesthat the agentswere instructednotto give

traditional Miranda warnings in order to increase the likelihood of obtaining incriminating

information from detainees who were being considered for possible criminal charges and trial.

i. First, the agents stated they did not work for and were independent from any

organization that previously held the Accused.

j . Second , they told the Accused he was in the legal custody ofthe Department of

Defense (DOD) and he would not return to his previous captors .However,unbeknownst to the

agents ,after the 14 HVDs including the Accused arrived at NSGB in September 2006, they were

held separately from other detainees and remained under the operational control ofthe CIA.

. Third, they told the Accused that he was not required to speak with them and that his

being in the custody of the DOD was not conditional upon agreeing to speak with them . They

explained to him that his speaking with the interviewing agents was voluntary and that the agents

were at his pleasure as to ifthey would speak at all,when they would speak ,as well as what they

would speak about . They told the Accused they were aware he may have made prior statements

but that they were not interested in the previous questioning or his previous answers .The

agents also told the Accused that any statements he made could be used incourt.

40

See AE 496 at 9, Ifthe detainee asks whether anyprior statementscan be used against the detainee ata criminal
proceeding, theagent should tell the detainee thatdecisionwill be madebythe courtifhe is chargedwith a crime

Allegationsofmisconductwill not be includedin this LHM." See id. at 17, referencing FBIpolicythat

Mirandawarningsgenerallyneednotbe givenprior to interviewsof [DepartmentofDefense] detaineesheld at
[NSGB].

SSCI at 160.
41
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Fourth, the agents advisedthe Accused that the roomwhere the interview was taking

placemay have been familiar to him from his time inthe custody ofa different organization

butthat, even so, hewas in DOD custody now

m. Fifth, the agents asked the Accused ifhe was willing to answer questions.The

Accused agreedto do so.

n. Lastly,the agents instructed the Accused, regarding any documents or photographs

shown to him,that the agents did not care what he may have said in the past and they were only

interested inhis current answers.

The Accused acknowledgedeachpoint on the form as itwas read, and Gaudin placed

a checkmarknext to eachitemon the form.

p . Theagentswereinstructed, inthe eventthatthe Accusedwere to askfor anattorney,

to tell him he was not entitled to one.

q The agents did not tell the Accused that prior statements he madewhile in CIA

custody andwhile beingabused by the CIA interrogators could notbe used against him in court.

r . The agents were instructedto include any allegationsofmistreatmentby detainees in

a separatedocument recordedon a separate computer.

s. During the interview ,the Accused did state that he had been tortured and specifically

mentioned waterboarding .He stated he had been hung from the ceiling for long periods oftime,

leftnaked to soil himself, and was submerged in water to the point he felt like he was drowning .

43

TheAccusedwas previouslyheldin Echo IIwhenit was a blacksite in2003-2004. The FBIinterviewin2007

actuallyoccurredin the samecomplex and perhapseventhe same cell wheretheAccusedwas subjectedto
abusessuchas" rectalfeeding.
43

See AE 467, Attach. B ; AE 467M.
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t. The agents and the Accused shared tea and pastries during the interviews ,and the

Accused was permitted to and did take breaks at his discretion . The interviews lasted

approximately three to six hours per day, including breaks . The atmosphere during the interviews

was cordial and friendly .The Accused generally appeared to be in good spirits during the

interview.

u. Throughout the interviewprocess, the agents continued to remind the Accusedafter

breaksthat he did not have to speak with them. The Accusedwas generally informedthat he was

incharge or the boss of the interview and that hecould choosewhat they spokeabout.

. Noneofthe interviewsof the Accusedwere recordedvia audio or visualmeans.

Additionally,no transcript was made of the interview.The only recording ofwhat happened

duringthe interviews is the Letterhead Memorandum (LHM) prepared by the agents,

summarizing what the Accused said during the interviews,as well as individual agents notes.

. During the three days of interviews, the Accused directly incriminated himself,

providing extensive details regarding his direct role in the conspiracy that culminated inthe

attack on the USS COLE.

x. Atthe endofthe thirdday ofinterviews, the Accused told the agents that he didnot

wantto continuethe interviews as hehadnothingmoreto say.

V. Combatant Status Review Tribunal

TheAccused's CombatantStatus Review Tribunal ( CSRT) took place on 14 March

2007on CampDelta, NSGB. The CSRTwas a fact-findingproceedingheld so that tribunal

members coulddeterminewhether a detainee should beclassified as anenemycombatant.

44
Transcript dated 11August 2022 at 18998, 19074.
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b . TheAccusedwas assigned a personalrepresentative to assist him duringthe

proceeding. The personal representativewas not an attorney.

. The hearing took place in a prefabricated trailer with tables and chairs .Present in the

room were the presiding officer, two other voting members ofthe tribunal , a recorder, and a

court reporter . The Accused was then brought into the room with his personal representative and

a translator.

d. The Accused was advised ofthe following rights : the right to be present; the right to

notbe compelled to testify ; the right to testify voluntarily either under oath or in an unsworn

statement;the right to have a personal representative; the right to present evidence, including

witnesses;the right to question witnesses ; and the right to examine unclassified evidence.

467C,Attach.M.

e . The hearing was recorded, and a verbatim transcript of the proceeding was created.

AE467C, Attach. M , N.

TheAccused appeared calm and alert at the CSRT. He was shackled, but his hands

were free.

g . The presidingofficer was a judge in bothhis civilianandmilitary capacities.

h . Duringthe openportionofthe CSRT, therecorderreada summaryofallegationsof

fact related to the Accused's suspected involvement in the attack on the USS COLE.

i. After the allegations were readby the recorder, the Accused was offered an

opportunity to make a statement. The Accused opted to have his personalrepresentativeread a

preparedstatement on his behalf. The Accusedwas offeredthe opportunity to take an oath to tell
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AppellateExhibit467CCC( - Nashiri)

Page 24 of 50
JA521

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 526 of 552



the truth, but he was advised that he was not required to do so . The Accused opted to take the

Muslim oath prior to the presentation of his statement .

j . TheAccused's personal representative then read the Accused's prepared statement.It

began by asserting that the Accused was tortured into confession and once he made a

confession his captors were happy and they stopped torturing him. Inthe statement,the

Accused also asserted that he made up stories during the torture in order to get itto stop.

AE 467C,Attach.M. Thereafter, the statement responded to the individual factual allegations

previously readby the recorder. As a part ofthe statement , the Accused denied any involvement

inthe USS COLE bombing. While the Accused admitted that he knew people who were

involved inthe USSCOLE bombing, he insisted that he only had a business relationship with

them and did not know what they were planning to do.

k. Following his statement , the president of the CSRT asked the Accused about his

allegations of torture .The Accused described some of the abuse he endured . After that

discussion ,the president asked the Accused ifhe was under any pressure or duress at the CSRT

proceeding .The Accused answered no, not today . Id.

1. The president and other panel members proceeded to ask the Accused questions about

his statement ,including about the allegations that the Accused participated in the attack on the

USS COLE.During the questioning the Accused admitted meeting Usama Bin Laden on many

occasions , but he generally denied involvement in the conspiracy that led to the attack on the

USSCOLE.

m . The openportionofthe CSRT lasted for about two hours, includingbreaks.

25
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n. A subsequent , closed , classified portion of the CSRT occurred outside the presence of

the Accused and his personal representative inwhich the Government presented further alleged

evidence against the Accused without any opportunity for rebuttal .

VI. Effects of Trauma

a. The Accused was diagnosed with Post-Traumatic Stress Disorder (PTSD) by a Rule

for Military Commissions (R.M.C.) 706 sanity board in2013,45 as well as by defense expert

Dr.Sandra Crosby in 2014.46

b. TheCommissionfinds that the Accused's PTSD is likely related, at least inpart,to

the abuse he experienced inthe RDIprogram.47 There is no evidenceofthe Accused havingever

receivedany treatment specifically for PTSD.448

c . Significantphysicalandpsychologicaleffectsoftorture can last for ten years or

more.

d. Ifa captive faces a choice between compliance and extreme pain or suffering, then

that's not a real choice. A subsequent interviewer cannot know whether the results oftheir

interview are the product oftheir current questioning or prior coercion.50

4. Law & Analysis.

a. Nostatementobtainedby the useoftortureor by cruel, inhuman, or degrading

treatment [ whether or not undercolor of law, shall be admissible ina military

commission 10 U.S.C. § 948r( a ) ; see M.C.R.E. 304(a) ( 1) . M.C.R.E. 304( a) ( 2) provides:

45 AE467C, Attach. R.
46

Dr.Crosbyhaspreviouslybeenrecognizedby theCommissionas anexpertinthediagnosisandtreatmentof

torturevictims, aswell as on the appropriatestandardofmedicalcare.

47 See AE 467DDD.

SeegenerallyAE467WW, para.49.
49

50

Transcriptdated20April2023at24476(testimonyofGovernmentExpertDr.Welner).

Transcriptdated16 June2023 at 25433–34( testimonyofDefenseExpertKleinman) .
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A statement ofthe accused may be admitted in evidence in a military commission

only ifthe military judge finds—(A ) that the totality of the circumstances renders

the statement reliable and possessing sufficient probative value ; and (B ) that—( i)
the statement was made incident to lawful conduct during military operations at the

point of capture or during closely related active combat engagement , and the

interests of justice would best be served by admission of the statement into
evidence; or (ii) the statement was voluntarily given.

b . M.C.R.E. 304( a) ( 5) ( A ) addresses the admissibility of evidence derived from

statements obtained by torture or cruel, inhuman, or degrading treatment . Itstates :

Evidence derived from a statement that would be excluded under section (a)( 1) of

this rule may not be received in evidence against an accused who made the

statement ifthe accused makes a timely motion to suppress or an objection , unless

the military judge determines by a preponderance of the evidence that—(i) the
evidence would have been obtained even ifthe statement had not been made; or

(ii) use of such evidence would otherwise be consistent with the interests of

justice.

see alsoM.C.R.E.304( a ) ( 5 ) ( B ) ; AE335Nat .

. coerced confession is offensive to basic standards ofjustice,notbecause the

victim has alegal grievance against the police,but because declarations procured by torture are

not premises from which a civilized forum will infer guilt. Lyons v. Oklahoma,322 U.S. 596,

605 (1944). Some interrogations can be so inherently coercive that [their] very existence is

irreconcilable with the possession ofmental freedom by a lone suspect against whom [the

government's] full coercive force is brought to bear. Ashcraft v.Tennessee,322 U.S. 143, 154

(1944). The Court's rolewhen faced with an allegedly coerced confession is to enforce[] the

strongly felt attitude ofour society that important human values are sacrificed where an agency

of the government, in the course ofsecuring a conviction,wrings a confession out ofan accused

againsthiswill UnitedStates v.Karake,443 F.Supp.2d 8,89 (D.D.C.2006)(citing

Schneckloth v.Bustamonte,412 U.S. 218,225 (1973).
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d. The Supreme Court recognized almost 90 years ago that statements obtained from an

accused through torture or physical coercion should not be admitted at trial. InBrownv.

Mississippi,297 U.S. 278,280 (1936), the SupremeCourt held that itwas error for the trial court

to receive into evidence statements coerced from the defendants by torture.Inthat case, the

defendants were mercilesslywhippedby a mob that included a deputy sheriffuntil their backs

were cut topieces with a leather strap with buckles on it. Id.at 282. The Court went on to

furtherdescribe the defendants ordeal as follows:

hey were likewise made by the said deputy definitely to understand that the

whipping would be continued unless and until they confessed , and not only

confessed , but confessed inevery matter of detail as demanded by those present . . .
When the confessions had been obtained in the exact form and contents as desired

by the mob, they leftwith the parting admonition and warning that , ifthe defendants

changed their story at any time in any respect from that last stated , the perpetrators
ofthe outrage would administer the same or equally effective treatment .

Further details of the brutal treatment to which these helpless prisoners were
subjected need not be pursued. It is sufficient to say that in pertinent respects the

transcript reads more like pages torn from some medieval account than a record

madewithin the confines of a modern civilization which aspires to an enlightened
constitutional government.

. The nextday, twoofficialscame tohearthe freeandvoluntaryconfessionofthesemiserable

and abject defendants.The sheriffof the county of the crime admitted that he hadheard ofthe

whipping,but averred that hehad nopersonalknowledgeofit. Id.at 283. Nevertheless the

solemn farce ofhearing the free and voluntary confessions was gone throughwith, and . . . used

incourt to establish the so-called confessions. Id.51

See alsoBrooksv . Florida, 389U.S. 413 ( 1967) , inwhich the SupremeCourt reverseda convictionbasedupona
confessiongivenby an inmatealmost immediatelyafter havingbeenheldfor two weeks ina smallpunishmentcell
withnowindows, nobed, littlefood, andwithonly a hole in the floorto use as a commode. TheCourtnotedthat for

two fullweekshe sawnot one friendly face from outsidetheprison, but was completelyunderthe controland

dominationofhis jailers. Id. at414. The Court commentedthat the record in this case documents a shocking
displayofbarbarismwhichshouldnot escapetheremedialactionofthis Court." Id. at 415.
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e. The Government concedes here that the military commission should assume that

statements petitioner made while he was inU.S. while he was in CIA custody should be

treated as statements quote,statements obtained by the use of torture or by cruel, inhuman,or

degrading treatment under 10 U.S.C. Section 948r(a), which provides that such statements are

not admissible in a military commission. The Government has not sought to introduce those

statements at the Accused's military commission.However,the Government argues thatthe

statements made by the Accused in early 2007 to law enforcement agents and to the CSRT

shouldbe admissible at trial because theywere not obtained through torture or coercion and

because the circumstances surrounding the making ofthose statements are sufficiently attenuated

from the taint ofthe abuses inflicted upon the Accused between 2002-2006.

f. The significant distinction between Brownand this case is the four-year gap between

the worst ofthe abuses suffered by the Accused and the interviews and proceedings that led to

the statements being offered by the Government. The Government's position begs the question

ofwhether,ifthe Browndefendants had continued to be held in jail for four years,without

access to an attorney or anyone other than members ofthe sheriff's department,while

periodically being paid maintenance visits by the mob that tortured them to remind them that

they better continue answering questions or risk a return to the hard times, similar confessions

made to a different sheriff's deputy,with minimal rights advisement,would be sufficiently

attenuated from the torture.Having found that the Accused made incriminating statements to

CIA interrogators while being subjected to torture and cruel, inhuman,or degrading treatment,

52

Transcriptdated30 June 2023 at 26684.

This is notto say that all of the Accused's abuse ceased in 2003. The Accused continued to be subjected to

confinement conditions and treatment that qualify as inhuman and degrading up until 2006 , longafter the useof
was terminated .
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this Commission must address how long the taint of that torture and abuse lasts and under which

circumstances itmay be considered attenuated.

g. InLyons,322 U.S. 596 , the Supreme Court addressed a case where the defendant had

given an initial confession under physically coercive circumstances . Then,eleven days later,he

gave another confession . Inassessing the admissibility ofthe second confession , the Court

observed, the voluntary or involuntary character of a confession is determined by a conclusion

as to whether the accused,at the time he confesses ,is inpossession of mental freedom to

confess or to deny a suspected participation in a crime. Id. at 602 (citing Ashcraft,322 U.S. at

154).The Court also explained:

The Fourteenth Amendment does not protect one who has admitted his guilt
because of forbidden inducements against the use at trial of his subsequent
confessions under all possible circumstances . The admissibility of the later

confession depends upon the same test is itvoluntary . Of course the fact that the

earlier statement was obtained from the prisoner by coercion is to be considered in
appraising the character of the later confession . The effect of earlier abuse may be
so clear as to forbid any other inference than that it dominated the mind of the

accused to such an extent that the later confession is involuntary

. at 603.

h. InOregon v.Elstad,470 U.S. 298 ,307 (1985),the Supreme Court again addressed

the question ofwhether a second confession given by an accused was admissible at trial.

However,in that case, the first confession was not the product of physical coercion.Ineliciting

the first confession, law enforcement officers did not inform the accused of his Miranda rights .

The Court concluded that a prior unwarned confession that was voluntarily given did not

preclude the admissibility of a subsequent voluntary confession given after a proper rights

advisement . The Court cited its own ruling in United States v.Bayer,331 U.S. 532,540-541

(1947),for the proposition that this Court has never gone so far as to hold that making a
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confessionundercircumstanceswhichpreclude its use, perpetuallydisables the confessorfrom

makinga usable one after thoseconditions have beenremoved. Elstad,470 U.S. at 311.

. Distinct from the instant case , Elstad did not dealwith a situationwhere the initial

confession was the product ofcoercion. Instead,the Court recognized the crucial difference

betweenanunwarned statement and a coerced statement. The Court noted,“[w]hena prior

statement is actually coerced,the time that passes between confessions,the change inplaceof

interrogations,and the change in identity of the interrogators all bear onwhether that coercion

has carried over into the second confession. Id. at 310. Ultimately the Court held that, absent

deliberately coercive or impropertactics in obtaining the initial statement,the mere fact that a

suspect hasmade an unwarned admission does not warrant a presumptionofcompulsion. Id.at

314.A subsequent administration ofMirandawarnings to a suspectwho has given a voluntary

but unwarned statement ordinarily should suffice to remove the conditions that precluded

admissibility ofthe earlier statement.In so holding, however, the Court acknowledged that a

second confession could be considered the fruit of a previous confession that was obtained by

improper means.Id.at 308.

j. The CourtofAppeals for the Armed Forces has held that, [w]here a confession is

obtainedat a lawful interrogationthat comes after anearlier interrogationin which a confession

was obtaineddue to actual coercion, duress,or inducement, the subsequent confession is

presumptively tainted as a product of the earlier one. UnitedStates v. Cuento,60M.J. 106,

108–09 (C.A.A.F.2004) (quoting UnitedStates v. Phillips,32 M.J. 76, 79 (C.M.A. 1991)

(emphasis in original)) . Ifthe first statement was unwarned,the absenceof a cleansing
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warning beforea subsequent statement is a factor to be considered indetermining

voluntariness. Cuento, 60 M.J. at 109.However, the absence of a cleansingwarninghas

generally not been fatal to a finding that a subsequent confession was given voluntarily . See, e.g. ,

United States v. Brisbane , 63 M.J. 106, 114 (C.A.A.F. 2006); United States v. Lewis, 78 M.J. 447

(C.A.A.F. 2019).

k . Mirroringthe Supreme Court'sholding in Elstad, M.C.R.E.304( a) ( 4 ) provides:

i ]n determining whether a statement was voluntarily given, the military judge
shall consider the totality of the circumstances , including, as appropriate , the

following: (A ) the details of the taking ofthe statement , accounting for the

circumstances ofthe conduct ofmilitary and intelligence operations during

hostilities; (B ) the characteristics ofthe accused, such as military training, age,
and education level; and (C) the lapse of time , change ofplace, or change in
identity of the questioners between the statement sought to be admitted and any

prior questioning of the accused.

Thismulti- factorinquiryaddresseswhethertherehasbeena sufficientbreakinthe streamof

events separating the coercion from the statement . Clewis v . State ofTexas,386 U.S. 707,710

(1967) [L ess traditional forms ofcoercion, including psychological torture,as well as the

conditions ofconfinement have been considered by courts in their assessment ofthe

voluntariness ofthe statements. Karake,443 F.Supp.2d at 51 (citing Brooks, 389 U.S. at

) The critical question with respect to attenuation is not the length of time between a

previously coerced confession and the present confession, it is the length of time betweenthe

54
A cleansingwarning serves to advise a suspectthat statementsthey previouslymadecannot be usedagainst

them in court.

55 Thetest has already beenappliedin the contextofGuantanamoBay litigation. SeeAlRabiahv . UnitedStates, 658
F.Supp.2d11, 36-37 (D.D.C.2009) ( approximatelytwo years was not long enoughto dissipatecoercion) ; see also

Anamv . Obama, 696 F.Supp.2d1, 7 (D.D.C.2010) ( The Courtis particularlyconcerned that the interrogatorsat
Guantanamorelied on, or hadaccess to, Petitioner'scoercedconfessionsfromAfghanistan. ) .
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removalofthe coercive circumstances and the present confession. Id. at 89 (citing Lyons,322

U.S.at597)

Considerationofthe details ofthe taking of the January February 2007 statements

includes not only the specific manner inwhich the agents conducted the interviews in2007,but

also the totality ofthe circumstances surrounding the Accused's detention beginning in2002.

The Government bears the burdenofproducing sufficient evidence that the coercive

circumstances of the Accused's confinement by the CIA from 2002 to September 2006,

including the extreme abuse inflicted upon the Accused in2002 and 2003,his continuous

interrogation,continued isolation, detention,and psychological abuse,were attenuated over the

course ofthe few short months between September 2006 to January 2007 when the law

enforcement interviews were conducted.During the litigation ofthe motion,the Government

offered no significant evidence to demonstrate that the coercive circumstances which began in

October 2002 changed inany significant way through late 2006,when he was finally ostensibly

turnedoverto the DOD.

m. The Government concedes the Accused was tortured by the CIA.As part ofthe

psychology-basedEIT program, the Accused was conditioned through torture and other

inhumane and coercive methods by trained psychologists who also participated in the torture

to become compliant during interrogations and debriefings.This conditioning was continued

through repeatedmaintenance visits to ensurethe Accused remained compliant. Therefore,
although the may have ceased in 2003,the Accused was subjected to constant reminders by

his originaltormentors of the unwrittencontract,and the fact that a failure to cooperate with

debriefers upon demand could lead to a return to the hard times. Unsurprisingly,the Accused
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continued to make statements while in CIA custody from late 2002 until September 2006. These

statements ,made during the course of scores of interrogations and debriefings over four years ,

were not merely unwarned ,but instead were actually coerced , with the constant looming threat

of hard times to come ifthe Accused failed to live up to his end of the "contract . As in

Karake, here,the coercion was a product of both discrete beatings ,as well as the general

conditions ofconfinement . See 443 F.Supp.2d at 89. The Government has failed to establish

that there was any meaningful relief from those conditions prior to the FBI interview .

n. Having found that the Accused was subjected to torture and other physical and mental

abuse which created the coercive conditions inwhich he gave numerous incriminating statements

to the CIA over four years,any subsequent statements made by the Accused are presumptively

tainted by the prior statements obtained by torture. It is for the Government to prove that the

statements at issue in the instant motion are sufficiently attenuated from that taint .

Following four years of essentially solitary confinement in a series of

CIA-controlled black sites including the very location where the LHM statement was taken

the Accused was transferred to DOD custody in September 2006.58 The LHM was taken four

months later.Fourmonths is a considerable amount of time;however, it is a small fraction of

time compared to the years the Accused spent held incommunicado in inhumane and degrading

living conditions . Surely , the Supreme Court that described the conditions inBrooks as

56 See supra note 20.
57 See, e.g. Inre Medley, 134U.S. 160, 167–69 ( 1890) ( solitary confinement bears a further terror andpeculiar

mark ofinfamy ) ; Davis v . Ayala , 576 U.S. 257, 287 (2015) ( Kennedy, J. , concurring); Glossip v . Gross, 135 S. Ct.

2726, 2765 (2015) ( Breyer, J. , dissenting); Gallina v . Wilkinson, 988 F.3d 137 (2d Cir. 2021) ; Porter v.

Pennsylvania Dep'tofCorr. , 974 F.3d 431 (3d Cir. 2020); Porter v . Clarke, 923 F.3d 348 (4th Cir. 2019) , as

amended May 6, 2019; Grissom v . Roberts, 902 F.3d 1162 ( 10th Cir. 2018) ; Williams v . Sec'y Pennsylvania Dep't

ofCorr. , 848 F.3d 549 (3d Cir. 2017) ; United States v . King, 61 M.J. 225 ( C.A.A.F. 2005) .
58 See Classified Addendum, AE 467DDD.
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barbarism, would likelystruggle to find adequatewords to describe what the Accusedendured

inthis case.

p. Additionally ,the Accused's conditions of confinement improved only incrementally

and insmall measures from the time he was in CIA custody to the time he was in DOD custody.

Aside from two visits with the ICRC once he was returned to NSGB , the Accused was still held

inthe same location as the former CIA black site where he was previously held and subjected to

forced rectal feeding. Additionally ,he was still under the complete domination and control of

his captors as demonstrated by forced cell extractions and forced grooming.59 Under those

circumstances,it is difficult to conceive how the Accused would have believed that his

circumstances had significantly changed or that the contract was not still in full effect.

q Withthis backdrop,U.S. law enforcement agents arrived in January 2007 with the

purpose ofobtaining incriminating statements from the Accused. A prosecution team was in

place and likely knew that the Accused's prior statements during the RDI program would never

be admissible in any trial . The solution to that problem was to obtain new incriminating

statements . To obtain new statements that could be used in court,the prosecution team came up

with a rights advisement for the agents to provide to the Accused,which was carefully

constructed to strike a balance between avoiding outright coercion but also leaving the Accused

inthe dark inseveral important respects . Despite demonstrating,on numerous occasions,the

ability to provide a full rights advisement to other detainees inforeign countries,including

during interviews of alleged Qaeda operatives Owhali,Badawi, and Quso, the U.S.

59
SeeAE467ZZ.

WhenJamalAl-Badawiwas interviewedby U.S. law enforcement agents, includingFBI SA Ali Soufan, he was

providedthe standardFBI FD-395 Advice ofRights form prior to each interview. AE 327, Attach. A AE 319MM
Tabs47-48; Transcriptdated 12 June2023 at 24887 ( similar to our Mirandawarnings ) . When FahdAl-Qusowas
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government, including the DOJ and the CIA, chose to create a specific and limited rights

advisement for the Accused. AE 518. For example, the Accused was not to be advised thathe

could consult counsel. That rightwould have to wait until after he further incriminatedhimself

andthe Government got around to charging him with crimes. Additionally,the rights

advisement failed in one major respect: it did not notify the Accused that his prior statements,

which were obtained through torture,could not be used against him at any future trial.62

61

r. The Government cites to two somewhat comparable cases in United States v.

Elsheikh,578 F. Supp . 3d 752 (E.D. Va . 2022) and United States v.Khweis,971F.3d 453,

459-64 (4th Cir. 2020) as instances where courts did not suppress statements made by terrorism

suspects to law enforcement agents after the suspects had previously given unwarned confessions

during interrogations . In both cases, the primary issue was whether the men had been subjected

towhat amounted to two-part interviews which were designed to obtain confessions from the

men before they were later read their rights and provided additional confessions ,a technique

rejected inMissouri v. Seibert . The Court in Elsheikh,for example,rejected the accused's

interviewedbyNCISSA RobertMcFadden, he was also advisedofhisrights as set forth in the FD-395. AE
319MM, Tabs 55–56; Transcript dated 11April 2023 at23096–97 ( Almost like a fullMirandawarning ) . And

when MohammedAl-Owhaliwas interviewedby FBI SA Steve Bongardt, he was provided a printedcopy ofthe

Advice ofRights documentprepared by Assistant UnitedStates Attorney Pat Fitzgeraldincluding full Miranda
rights Owhali was read the form at thebeginningofeach interview session. AE 482, Attach. D ; AE 482M, Attach.

B ; AE 319MM, Tab 74 ; Transcript dated 11 March2023 at22637-38.

This is notto imply thattheAccusedis entitledto a Mirandawarningor thathe is entitledto suppressionofhis

statementsdue to the lackofsucha warning. Clearly, the MilitaryCommissionsAct does not requiresucha warning
and the Commissiondoes notfind that Mirandaappliesto unprivilegedalienenemybelligerentsheldat NSGB
whileawaitingtrial for allegedlawofwarviolations. However, the natureoftherights advisementprovidedto the

Accusedby the lawenforcementagentscan beconsideredamongthe totality ofthe circumstancessurroundingthe

January February2007 interviews.

See, e.g., Missouriv. Seibert, 542 U.S. 600, 612 (2004) ( Could the warnings effectivelyadvise the suspectthat
hehada realchoiceaboutgivingan admissiblestatementat that juncture? Could they reasonablyconveythathe

couldchoose to stop talkingeven ifhe had talkedearlier? For unless the warningscouldplace a suspectwho hasjust
been interrogatedina positionto makesuchan informedchoice, there is no practicaljustificationfor acceptingthe

formalwarningsas compliancewithMiranda, or for treatingthe second stage ofinterrogationas distinctfrom the
first, unwarnedand inadmissible statement. ) .
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argument , noting that any reasonable person inDefendant's position would have readily

appreciate [d] that the interrogations had taken a new turn. Elsheikh, 578 F. Supp . 3d at 38.

s. Elsheik and Khweis are easily distinguishable from the instant case.Neither case

involved allegations of significant abuse suffered by the accused , much less conditions or

treatment that amounted to torture ,during their initial interviews .Neither man was held for four

years ,incommunicado , in what amounted to solitary confinement . Inboth cases,prior to the

second sets of interviews ,the accused were given at least modified Miranda warnings ,wherein

they were advised of the rights to remain silent and to consult with an attorney.InElsheikh,the

accused was even advised that his prior statements would likely not be usable against him in

court .Id. at .InKhweis,agents advised him of the right to counsel , told him his family had

retained counsel for him in the United States,and told him he did not need to speak with

[them] today just because [he] h[ad] spoken with others in the past. Khweis,971 F.3d at 458.
t. While a deficient cleansing statement alone does not require suppression ,it is

appropriate for the Commission to consider under the totality ofthe circumstances surrounding

the January February 2007 interviews . As discussed above , the rights warning for the Accused

was drafted with the input ofthe same agency that coerced the Accused and conditioned his

compliance to obtain the previous statements .This rights warning was crafted to omit notice to

the Accused that his prior coerced statements might not be admissible against him. The Military

Commissions Act of 2006 ,which was in effect at the time of the 2007 interviews ,did not

specifically prohibit the admission of involuntary statements.63 M.C.R.E. 304 was added after

63 Pub.L. 109-366, October17, 2006, 120 Stat 2600, § 948r(c ) (d ) . These provisionsallowedfor the admissionof
coercedstatementswithout regardto voluntariness. See also id. at 949a(b) (2)( C) ( A statementof the accusedthat is

otherwiseadmissibleshall not be excluded from trial by militarycommissionon groundsofallegedcoercionor
compulsoryself-incriminationso longas the evidencecomplieswith the provisions ofsection948r ofthis title. ) .
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the promulgation ofthe Military Commissions Act of The Commission is left to

conclude that the warning given to the Accused was designed to fit the rules in effect in2007,

which were drafted with the specific intent to leave an open question as to the admission of

involuntary statements . Under these circumstances ,the Commission finds that at the time ofthe

January February 2007 interviews the Accused was given no reason to believe that his many

prior incriminating statements made over the years under torture or cruel, inhuman,or degrading

treatment would not eventually be used against him ifhe ever saw the inside of a courtroom .

u. The Government urges the Commission to conclude that the Accused should have

beenor was aware that his conditions had changed insome meaningful way . While it is true and

the Commission finds that the agents that conducted his January February 2007 statements

treatedthe Accusedwith fairness and respect anddid not subject himto any form of coercion,

this fact alone does not necessarily erase all that had come before.The Accused,having been

required to answer the questions ofvarious debriefers over the years under the threat of returnto

the hard times, could not be expected to ascertain whether Agents Gaudin, McFadden,and

Sendleinwere actually from a different agency than the one that had tortured him for years.He

was innoposition to know whether Drs. Mitchell and/or Jessen were watching the interviews in

the next room and prepared to intervene with more abusivetreatment should he violate the

contract.Hehadno reasonto doubt that he might,without notice,suddenly be shipped back to a

eon like the ones he had experienced before.Hehad no real ason to know whether NX2

TheActalso made inapplicable the portionsof the UniformCode of Military Justice relatingto compulsory
self- incrimination. § 948b(d) (B ) . The words voluntary and voluntariness do not appear in the text.
64 10U.S.C. 948r. Added Pub.L. 111-84, Div. A , Title XVIII, § 1802, Oct. 28, 2009, 123 Stat. 2580.
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lurkednearby with a pistol, a drill, or a broomstick inhand in the event he chose to remain silent

or to offer versions of events that differed from what he told his prior interrogators.

v. Inessence,when the agents finally provided the Accused with some form of a rights

advisement , he had to ask himself whether he was willing to risk that he could say nothing,

without harsh ramifications ,or whether he would just continue to abide by the contract,as he

was conditioned to do for several years, and repeat the same incriminating statements he had

made numerous times. Given all he had experienced before and with the understanding that he

had already incriminated himself numerous times in the past, the Commission is unsurprised that

the Accused chose not to gamble by immediately putting his faith and trust in yet another group

ofU.S. officials who showed up at a former black site to debrief him.

. The Government also points to statements made by the Accused after interview

sessions on 1and 2 February 2007 in arguing that the Accused knew that his situation had

changed,that he had rights, and that he did not have to speak to the agents. The Government

notes that the Accused stated that he was denying everything. However,a quick review ofthe

LHM belies any suggestion that the Accused denied everything when speaking to the agents.

Throughout the LHM,the Accused thoroughly implicates himself in the conspiracy that led to

the attack on the USS COLE.The Accused's statement that he was denying everything mayhave

been littlemore than wishful thinking or braggadocio designed to make him feel better about

once again complying with the contract and incriminating himself to U.S. personnel.

. TheGovernmenthas a stronger argumentwith respect to theAccused's statements on

2 February2007.Atthattime, the Accused indicatedhis understandingthat meetingwith the

65AE 467C at 6 , 19, 22 ; see AE 467C, Attach . H , I ; see AE 467DDD .
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agents was actually optional.By that time,ofcourse,the Accused had also made clear that he

understoodthat fact by telling the agents that hedidnotwant to talk to them anymore.The

agents documented in the LHMthat they would have preferred to continue the interviews past

the third day.Butby the end of the third day,the Accused apparently trusted what the agents told

him startingonday one,that he was not requiredto speak to them. Although the Commission is

convincedthat by the end of the third day of the interviews,the Accused understood that hewas

not requiredto speak to the agents and that hewas confident that hewould not suffer a return to

the hard times by refusingto speak,the Commission cannot find that he understoodthat fact

when the interviews began. Further,because the interviews were not recordedand the LHMdoes

notreflecta timeline ofwhen statements certain admissions were made,the Commissioncannot

assume that the incriminatingstatements reflectedthereinwere only made after the Accused

finally came to the realizationthat he could trust what Agents Gaudin,McFadden and Sendlein

had told him about his right to refuse to talk.

Admissibility ofLHMStatements

y. As noted previously , in determining whether an accused's will was overborne in a

particular case,courts consider the totality of all the surrounding circumstances ,regarding both

the characteristics of the accused and the details of the interrogation . Schneckloth ,412 U.S. at

226–27 (listing cases ).The Commission has considered , among others , the following factors in

the analysis ofthe voluntariness of the Accused's statements to investigators in

January February 2007:

1.Youth. Fromthe timetheAccusedwas takenintocustodyuntilthe2007statements
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weremade,he was approximatelyinhis late twenties to early thirties. Therefore, this factor does

notweigh heavily inthe evaluation.

2. Education and intelligence. The Accused has a high school education but finished

school sometime into his twenties. There is evidence in the record to suggest that he may be of

below-average intelligence.However,there is also evidence suggesting that he is clever and

skilled in logistics. Dr.Jessen testified the Accused may be smarter than others give him credit

for.This factor does not tip the scale in either direction.

3. Lack of rights advisement . As discussed previously , the U.S. agents who interviewed

the Accused in2007 were specifically directed not to advise the Accused that he could consult an

attorney .Although he was told that he did not have to speak to the agents ,the Accused had no

reason to think that his prior confessions would not seal his fate in any future judicial

proceedings as he was not informed that his prior statements could not be used against him.This

weighs toward suppression .

4. Lengthofdetention. At the time ofthe 2007 statements,the Accusedhad beeninU.S.

governmentcustody for over four years. For the vast majority ofthat time,hewas held

incommunicado insolitary confinement. This weighs heavily toward suppression.

5. Repeated andprolonged natureof the questioning.Prior to the 2007 interviews,the

Accused hadbeen interrogated or debriefed somewhere between 145 to 200 times . The record

indicates that,especially from2005 on,these debriefings were repetitive andunfruitful, leading

to concerns about the Accused's mentalhealth.These interrogations were repeated over the four

years ofthe Accused's detention. The 2007 interviews themselves took place over several days,

multiple hours each day.This weighs heavily toward suppression.
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6. Useofphysical punishment such as the deprivation of food or sleep. The Commission

has previously addressed the horrific abuses inflicted upon the Accused during his years in CIA

custody and neednot belabor the point here.While the Accused was no longer experiencing

most ofthe abuses he had previously been subjected to by 2007,hewas still under the complete

domination and control of the U.S. government under circumstances not entirely dissimilar to

those he had experienced the previous several years.This weighs heavily toward suppression.
7.Circumstances of the statement.The circumstances of the interviews in2007,

evaluated on their ownmerit,were not actually coercive in nature.The agents involved inthe

2007 interviews acted professionally and innoway coerced the Accused. This weighs against

suppression.However,the agents,perhaps unknowingly,could not help but benefit from the

terms ofthe contract established by the CIA and Drs.Mitchell and Jessen years before.

8.Psychological impact on the accused. This factor is perhaps the most important and

weighs most heavily towards suppression.The entire goalof the RDIprogram and the contract

createdbyDrs.Mitchell and Jessen was to provokean involuntary response to stimuli which

would conditioncompliance from the Accused. The compoundingeffects of the program both

physicaland psychological couldnot be removedbythe law enforcement agents in2007 and

cannot be ignoredby the Commission.

. The Commission has carefully considered the aforementioned factors among the

totality of the circumstances surrounding the 2007 LHM statements, to include the treatment of

the Accused from the time his detention began in late 2002 until 2 February 2007. The

Commission has also considered the limited advisement ofrights given the Accused by the

interviewing agents as well as the non-coercive environment of those interviews .The
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Government,althoughconcedingthe Accusedwas torturedduringthe RDIprogram, argues the

2007statementswere sufficientlyattenuated from that mistreatment. The Commissionis not

convinced.

aa. Any resistance the Accusedmight have been inclinedto put upwhen asked to

incriminatehimselfwas intentionally and literally beaten out of himyears before. For years, the

Accusedwascoerced and psychologically conditioned to cooperate with questioners dozens,if
not hundreds of times . To refuse to cooperate was to face the prospect once again of

experiencingdrowning,the fear ofsummary execution,days ofsleeplessness while shackled

naked ina cell,confinement to small boxes, forced rectal feeding,or other physicaland mental

abuse.Through all that,the Accused implicatedhimselfagain and again. The Commission finds

that the limitedchanges inthe Accused's circumstances from September 2006 until February

2007 werenotmeaningful enough to erase the effects ofwhat came before.The change of

interlocutors also means littleunderthese circumstances as the Accused was met by numerous

differentdebriefers over the years.From his perspective,Agents Gaudin,McFadden,and

Sendleinwere merely the newest faces.Further, the Government has done little to establish that

the Accused's circumstances materially changed from2003 until his arrival at NSGB in

September2006.

bb.Most, ifnot all,Supreme Court and U.S. Court ofAppeals for the Armed Forces

cases dealing with the issue of subsequent statements made following an initial unwarned or

coerced statement deal with a single prior inadmissible statement being made before a second

warned or uncoerced statement . As discussed above,here,the Accused was in U.S. custody for

four years prior to the second statement. During those four years,the Accused was coerced and
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psychologicallyconditioned to cooperatewithquestioners dozensoftimes. Iftherewas ever a

casewhere the circumstancesofan accused's prior statements impactedhis ability to make a

latervoluntary statement, this is sucha case.66

cc. Considering the totality of all relevant circumstances ,the Commission is most

persuaded by the contract established and maintained by Drs.Mitchell and Jessen.The contract

required the Accused to speak to the agents inJanuary and February 2007. The Accused had no

reason to believe the contract had lapsed . He therefore had only the Hobson's choice of refusing

to talk and risking the consequences or continuing to comply and implicating himself for the

time.The Commission finds this to be no choice at all and cannot be confident the Accused

believed he was free to remain silent on 31 January 2007.

dd. TheCommissionfinds that the Governmenthasnot met its burden to establish that

the statements made by the Accused between 31 January 2007 and 2 February 2007 were made

voluntarily .Even ifthe 2007 statements were not obtained by torture or cruel, inhuman, and

degrading treatment , they were derived from it. The Commission is not convinced that the 2007

statements would have been obtained ifnot for the Accused's prior experience with being

tortured and abused in the RDI program.On the facts presented , the Commission does not find

that the Accused should or could have reasonably believed that his circumstances had

substantially changed when he was marched in to be interviewed by the newest round ofU.S.

personnel in lateJanuary 2007. The limited rights advisement given was insufficient to attenuate

See, e.g., UnitedStates v . Bayer, 331 U.S.532, 540 ( 1947) ( Of course, after an accusedhas once let the cat outof

the bagbyconfessing, nomatterwhat the inducement, he is never thereafterfree of thepsychologicaland practical
disadvantagesofhavingconfessed. Hecan neverget the cat back inthe bag. The secret is out for good. Insuch a

sense, a later confessionalwaysmay be lookeduponas fruitof the first. ) . ThoughElstadfoundthistheory
inapplicableasto that case, it is helpfulhere inevaluatingthetotality ofthe circumstances.
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the lingering taint of the torture ,the psychological abuse associated with incommunicado and

solitary confinement for years , and the constant threat of a return ofthe hard times ifthe

Accused were to fail to live up to the contract .

ee.Returningto the words of the Supreme Court inLyons, the effectofthe earlier abuse

may be so clear as to forbid any other inference than that it dominated the mind of the accused to

such an extent that the later confession is involuntary. 322 U.S. at 603. The Commission

concludes that the Government has not proven by a preponderance ofthe evidence that the

presumed taint from the prioryears ofphysical and psychological torment was dissipated when

the Accused was again confronted with interrogators in January February 2007. Instead,the

evidence supports a conclusion that the Accused did what he was trained to do: comply.

Compliance is not the same as the mental freedom addressed by the Supreme Court in

Ashcraft Compliance is not enough to establish the voluntariness of the Accused's statements.

The LHMstatements must be suppressed pursuant to 10U.S.C. 948r and M.C.R.E. 304.
Exclusion ofsuch evidence is not without societal costs . However,permitting the

admission ofevidence obtained by or derived from torture by the same government that seeks to

prosecute and execute the Accused may have even greater societal costs. Permitting admissionof

this evidence would greatly undermine the actual and apparent fairness of the criminal

proceeding against the Accused in this case and infect the trial with unfairness sufficient to make

any resulting conviction a denial ofwhatever process is due.See Romano v. Oklahoma,512 U.S.

1, 12(1994).
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Admissibility ofCSRT Statements

gg.The Commission does not reach the same conclusion with respect to the Accused's

statements made during the CSRT hearing on 14 March2007 ,as the CSRT statements are

distinguishable in a number of important respects.Once again, the Commission has considered

the totality of the circumstances surrounding the making of the statements during the CSRT

hearing on 14 March2007, to include the Accused's experiences in CIA and DOD custody from

2002 to 2007.

hh.The crucial difference between the LHM and the CSRT statements is what happened

over the course of the three days of the LHM interviews . When the Accused was brought in to

talk to the agents ,the Commission finds that the Accused was likely in compliance mode. He

was trained to comply or face harsh consequences ,so he initially complied even despite limited

warnings that suggested he could refuse to talk .After all, he had little to risk by repeating what

he had already said many times ;he had much to risk ifhe refused to talk and faced a return to the

hard times . After day three ofthe LHM interviews ,however ,likely based upon the relaxed and

cordial interactions between himself and the agents and the repeated reminders that he was the

boss during the interviews ,the Accused reached a point where he was willing to assert his right

to terminate the interview .When he terminated the interview after three days,he presumably did

so because he no longer feared unknown consequences that might follow . By the time ofthe

CSRT hearing,the Accused knew for sure that he did not suffer any consequences for

terminating the interview inearly February .Inother words , the Accused would have known after

the LHM interviews that he had an actual choice whether or not he would speak .
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There are other substantial differences between the interview that began on 31

January2007and the CSRT.Where the Accused had noadvancewarning that he would againbe

debriefed at the endofJanuary2007, in preparation for the CSRT he was assigned a personal

representative to explain the nature of the CSRT andassist during the proceeding.This would

havebeen a clear signal to the Accused that the situationwas substantially different from

debriefings and interrogationsheexperienced withthe CIA.

jj. Among other substantial differences for the Accused were the location, the forum,the

formality,and the personnel involved inthe CSRT. Rather than his prior experiences ofbeing

interrogated in a cell in front ofa walling wall with a towel ominously draped around his neck or

while tryingto avoid drowning,the CSRT was conducted as an official proceeding in a hearing

roompresided over by a military judge with two other military officers sitting as panelmembers.

The Accused had a personal representative to speak for him and to assist him during the

proceeding.While the personal representative was not an attorney,the availability ofa

representative marked a sea change inwhat the Accused hadpreviously experienced and clearly

signaled that the Accused had rights. Further, the personal representative was a Lieutenant

Commander inthe United States Navy,someone who clearly would have had significantmilitary

training and experience,as well as advanced education.

kk.When the proceeding began,the president clearly explained the purpose of the

hearing and advised the Accused that he could not be compelled to testify at the tribunal,but

instead hadthe choice to either testify or not to testify , including the right to make an unsworn

statement ifhe so chose .He was also advised of his right to present evidence at the hearing and

to question witnesses that might testify.When asked,the Accused indicated that he understood

47

Appellate Exhibit467CCC( -Nashiri)
Page 47of 50
JA544

USCA Case #23-5118      Document #2021622            Filed: 10/12/2023      Page 549 of 552



the purposes ofthe proceeding as well as his rights . When asked ifhe had any questions

concerning the tribunal process, he responded [n]o.

. Duringthe hearing, the allegations were read to the Accused. The allegations

referencedstatements made by individuals other than the Accused, to include Mohammed

Al Owhali and Jamal Al-Badawi,which implicatedthe Accused in the conspiracy to attackthe

USS COLE.None of the allegations read to the Accusedmade reference to any statements

previouslymadeby the Accused. Inother words, there was no mentionof the fact that the

Accusedhadpreviously admitted his involvement inthe USS COLEoperation.

mm.Finally,when asked ifhe would like to makeanoral statement to the Tribunal, the

Accused optedto have a written statement presentedby his personal representative.Hewas then

asked ifhe wished to take anoath but was told that he was not required to do so.Hechose to

take the oath. Hewas evenoffered the option of a Muslim oath,which he accepted.

nn.Perhaps one ofthe most significant considerations indetermining that the Accused

believedbythe time ofthe CSRT that he faced no further danger from his former interrogators

cameduring the Accused's sworn statement , when he denied muchofwhat he previously told

interrogators and investigators from 2002 through 2007. Hedenied having anything to do with

the bombing ofthe USS COLE. He also denied being a member ofAlQaeda. He denied

allegations made by Al-Badawi, insisting that his interactions with Al-Badawi and others related

to the USS COLE bombing were simply a business relationship inthe fishing industry.The

Accused further insisted that incriminating statements he made to the CIA were the product of

torture.He then went on to apparently discuss the torture he endured.67 The president then

67 This portion is redacted from the transcript of the proceedings at AE 467C, Attach . H at 16 of 36.
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acknowledged the Accused's assertion that he was tortured and asked the Accused ifhe was

under any pressure or duress today . The Accused responded, No. Not Today

.The Accused went on to answer questions from the president and the other tribunal

members .Although some of his statements tend to incriminate him in certain respects , he

continued to insist that he was not knowingly involved in the plan to attack the USS COLE and

that he was involved only in a plan to run a fishing business .

pp.Considering the totality ofthe circumstances, it is clear that the Accused understood

by 14 March2007 that he had rights,to include the right not to incriminate himselffurther.He

apparently no longer feared potential ramifications as reflected in his denial of involvement in

the USS COLE operation or withAlQaeda,alongwith his insistence that his admissions inthe

past were obtained due to torture.He was clearly informed ofhis right not to testify at the

tribunal and indicated that he understood that right. He was also asked whether hewas under

duress and denied that he was.The fact that he complained ofprior torture indicates that he

would have beenwilling to reveal ifhewas under duress at the CSRT hearing. Further, the

allegations and evidence focused not on any statement previously made by the Accused,

but only on allegations made by others as well as other forms ofevidence.

The Commission finds , based on the totality of the circumstances ,that the Accused's

statements to the CSRT were made voluntarily and were not obtained through or derived from

torture or any other form of coercion or abuse he was subjected to at the hands ofhis former

captors and interrogators .

68
See AE 467C, Attach. H at 16of36.
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6.Ruling.The defense motionto suppress set forth inAE 467 is GRANTED inpart and

DENIED in part. That portion of the motionrelated to the LHMstatements madebythe

Accused to investigatorsduring the January February 2007 interviews is GRANTED.That

portion of the motion that seeks to suppress the Accused's statements to the CSRT is DENIED.

So ORDERED this 18th day ofAugust 2023.

// //

LANNYJ.ACOSTA, JR.
COL, JA, USA

MilitaryJudge
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