
IN THE SUPRFME COURT OF THE.STATE OF NEVADA

THE'TATE OF NEVADA BOARD OF
PHARMACY, A PUBLIC ENTITY OF
THE STATE OF NEVADA,
Appellant,

CANNABIS EQUITY AND INCLUSION
COMMUNITY ICEIC), A DOMESTIC
NONPROFIT CORPORATION;.AND
ANTO.IAE PGOLE, AN INDIVIDUAL,
R

No. 86128
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These are consolidated appeals from a district court judgment

declaring that the Nevada Board of Pharmacy lacks authority to regulate

cannabis and. a post-judgment order- awarding attorney fees.. Eighth

Judicial Disti'ict Court; Clark County; Joseph Hardy, Jr., Judge

Cannabis- has long been regulated in Nevada as a schedule I

substance, puI'suant to the Uniform Controlled. Substances Act of 1971.

1971 Nev. Stat., ch. 667, $ 1, at 1999; 8ee'JRS 453.011-.348 I,'the CSA); NAC

'453.510. By definition, a schedule I substance has a high potential for abuse

and eithei'-'"no accepted.medical use. in treatmeiit in the United States" or.

no "accepted safety for use-in treatment under medical supervision." NRS



453.166. Fed.eral law currently holds th'at cannabis has no accepted medical

use in the United States, See, e.g., Goezale U. Ranch„545 U.S, 1, 27 (2005).

As public perception of cannabis shifted, so too di:d state law. In

2000, Nevada. voters approved a constitutional amendment to aHow

cannabis for medical use. Nev. Const'., art. 4 $ 38, That new provision

specifically instructed the Legislature to provide by law for medical

cannabis use by. a patient,. upon the advice of his physician. Nev., Const;,

art. 4, ) 38 {1){a), 2{a). The Legislature- therea'fter- promulgated Title 56—

codified in NRS Chapters 678A-6789—providing laws governing medical

and adult nonmedical use and possession of- cannab'is with limited

exemptions from state:prosecut;ion. See NRS 678A.005'.

In district court, respondents Antoine Poole and the Cannabis

Equity and Inclusion Community {CEIC) challenged appellarit the State

Board of Pharmacy's authoiity to c'onti'nixie listin'g carinabis as a schedule I

drug. Poole and the CEIC:sought to remove cannabis frorii that sch'edule by

petitioning the chstrict court for a writ of mandamus under NRS Chapter

34, for declaratory relief under NRS Chapter 30, and injunctive relief under

NRS 33..010. They argued that the schedule I listing violated the Nevada

Constitution, and that in view of Title 56, the Board no:longer had.authority

to schedule cannabis pursuant to NRS 435.146.

The district court agreed and granted the writ of mandair'ius,

ordering the Boar'd-to.remove cannabis from the list of'schedule I substances

and to cease regulating it. The district.court.also granted declaratory relief

concluding that the schedule I listi:ng of cannabis violates Nevada's

Constitution and NRS 453.166„and in a subsequent order awarded Poole

and CEIC attorney fees and. costs. The: Board appeals these ordeis on the
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merits; It further.argues.Poole and CEIC lack standing, and for. the reasons

below, we agree.

Appellants haUe: notd erl&onstrated thej usticiability required for traditionaI
S.tQEKt'ng

"Standing is a question of law reviewed de novo." Arguel/o U.

Sunset Station, Inc., 127 Nev. 365, 368, 252 P.3d 206, 208 (2011)'. The party

seeking relief bears the burden to prove standing. See Lujan u,. beefs. of

Wi,ldlife, 504 U.S. 555, 560.-61 (1992). Article III of the United States

Constitution . confers courts with jur'isdicti'on over. "cases" and.

"controversies," and thus:federal standing requires the plaintiff to show an

injury-in.-fact caused. by. the defendant that can be, redressed by the courts..

Food and Drug Aden; U. Al/. for Hippocratic Med., 602 U.S. 367„380

(2024). Though. Nevada's Constitution does not share Article.III's "case or

controversy" requirement; 'it includes a robust separation of powers clause

that imposes justiciability..re'quirements and requires plaintiffs to make the

same showings of an injury-in-fait, causati'on, and redressability. Rat'l

Ass'n of Mut. Ins. Cos. U. ¹u. Dep't ojBus. 4 Indus., 139 Nev,, Adv. Op. 3,

524 P;3d 470, 476-77 (2023) (ÃAMIC) (addressing standing in the context

of a declaxatory relief action); see also NR8 34.170 and. Heller U. Legis.::of

¹U., 120 Nev; 456, 460-61, 93 P..3d 746, 749 (2004) (addressing standing in

the context,'of a mandamus proceeding). A speculative injury that "is merely

apprehended or feared" is insufficient to establish justiciability. Al/. for

Hippo'eratio 3fid., 602 U.S. at 379: Doe U. Bryan. 102 Nev. 523, 525:, 728

P.2d 443, 444 (1986) (addressing declaratory reliefand providing examples).

In their petition, Poole and CEIC sought to remove cannabis

from the schedule I list. and prevent the Hoax'd from. continuing to regulat~

cannabis. They contend they havi standing to seek this. relief because they

are suffering "collateral consequences" from cannabis-related felony
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convictions. As support, they, point to the declarations kom Poole and

CHIC's founder aixd:executive director., A'Esha All'um's-Goins„ tha't were

attached. to. the pe'tit'ion. Poole's d'eclaration states that he: was convicted in

Nevada of possession of mar'ijuana,, a category E 'fel'ony, in 20.17, arid that

he has suffered collateral consequences as a result, including hai'dship iii

obtaining employment. The,.Allums-Goins .declaration states that CEIC

"prov7ides support 'to,indiv'icdiials 'from underrepre'se'nted communities a'

they':aCpply. for'icense's to participate in th'e legal c'a'nn'abis iiiarket" tha't

"[a]t least one .member o'f CE'IC has been .corivictced [in Nevada] of'

cannabcis-related offense -after the legalizati~n .of medical mar'ijuana in

Nevada 'nd that it conducts bi-arinual workshops:. "to assist individuals

with pri'or cannabis-related criminal convictions in applying for pardons

and.seating criminal records 'n appeal. CEIC'rgues that"its purpose of

helping minorities obtain:cannabi.s licenses. i's frustrated by its need to

divei't i''esour'ces to deal with the consequences o'f cannabis-related

convic't'ions;: not'ing .that under'repr'esented communitie's, and Black peoplce

in parti'cul'ar, are dispropocr'tionatelv arrested for niarijuana pocssessi'ori..

The declarationscdo. riot establish the justiciability requiredfoi'tanding..

As a threshold.:matter, while'he declarations est'ablish.that Pool'e

aiid at least one of CEIC's menibers sustained a: possession-of-mcari'j'uana

conviction. after medical marijuana was legalized,. they do not tie:the

conviction{s) to the Board's class'ification of cannabi:s as a schedule I

substance as opposed to their 'possessilon of it under circumstances not

authorize'1 for medical or. acdult 'r7ecreatioiial use or"as a controll'edcsubstance

under sche'dules II through'. Without show'ing: that t'e classification

caiicsed the harem Poole arid. CHIC allege, the i'njiircy'-i'-fact;.and caus'ation

components:.of'justiciability app'ear irixpermissibly speculative. See:¹u.
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Pol:*y Rsch,. Inst,; Inc. U. Cannnizza.ro., 138 XiTev-.,259, 262, 507',-3d 1203, 1207

(20'22) (holding that; to challenge an act as unconstitutional, a plaintiff'enerally

must show "a personal: injury traceable to that act"). And 'the

expense CEIC.:incurs, at its bia'nnual. workshops on record.-sealing and the

pardons process does not change this conclusion, since if the cconvictions do

not establish injury-in-fact and: caiisation, the expense ofndealing with the'm

does not either
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But even ac'cepting that Poole,and CEIC have adequately

est'ablished. i:njuries traceable to,ccannabis'.s schedul'e I li~ting. they still fail

to establish justiciability because they do not show thact. these harms "are

redressable by the court in this case. Nevada's post-judgment habeas

corpus statute, N'RS 34.724(1)„provides the, method of redress for the

concerns Poolec and CEIC raise. Harris U.. State, 130 Nev.. 435, 444, 329 P.3d

619, 62'5-26 (2014). The statute allows a person convicted of a crime:and

sen'tenced to prison, and wcho claims the convicti'on'as obtained, or the

sentence imposed, in violation of Nevada-'s Constitution or statutes, to file, a

postconviction petition for a writ of habeas corpus. NRS 34.724(l}, Thou'gh

.this remedy is not a- substitute.foi. remedies.',incident to tiial court or direct-

appeal proceedings, it "Ic]ompre'hends and takes the pl'ace of all ot;her

'common-law., statutory or other remedies which have been, available.for

challenging th'e validity of the:;judgment o'f conviction or sente'nce,. and. must:

be used exclusively in place of them," NRS 34.724(2}; T'e Legislatur'e:

intended by this language to adopt a single post-conviction remedy. Cf.

,Harri s, 130 Nev..:at 447. 329 P.3d at, 6'27-'28 (interpreting. and. liniiting NRS:

34.724's "inciden't to the: prAoceedings" exception to accord with this'egislative

intent). Neithcer Poole's iior CEIC's 'declaration points to a harm

unr'elated to, a cannabis-related conviction, an'd therefore pursuant to NRS:
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34.724(2),Poole aTnd,:C'EIC's judicial:challenges. 'to can'nab'is-related

convictions as violative of:the co'nstitution or state law must, be brought 'in

the context of the criminal..case; .either- by pretrial petiti'on or: direct appe'al,

or," following.conviction„by a post-conviction habeas challenge

In sum:, Poole and CHIC do not clearly demonstrate the injury.'-

in-fact or causation c'omponents of standing, and they, cannot show

redre'ssability in view,:of;Nevada's statutory scheme. Accordingly:, the

district:court: erred'by concluding Poo'le and CEIC had trad'itional standing

to:br'ing theii. petition for a w'rit of:mandamus and complaint'for'eclarator'y

and injunctive relief.

CFIC does not haue

p~cbtic-iniportance'standi'i'HIC

coiitends the district,coui.t correctly found it al'so has

public-impoi'.tance standing. under Canrii;~~ai'o.. We disagree.

Public-.iniportance standing .h'as historic'ally: bee'n limit'ed to.

cases in which. a plaintiff challenges: public expenditures or allocations;

neith'er of whic'h areat issue. Scliu'artz v, Lopez, 132'ev. 732, 743, 382

P.3d 886, 894 (2016), Caririizzaro cautious'1'y extended Schu&aitz, observing

"that in limited circumstanc'es this 'court'mus't use its discretion to exerc'ise

juri'sdiction in cases'nvolving separation.-of-'powers quest'i'ons .as a matter

of controlling .riecessity, b'ecause the conduct at. 'issue affects;. 'in a

fund'amental way, the sovere'i'gnty of the state', its: franchises or

prerogatives, or the libei..ties of its people." 138'.Nev. at:262; 507 P.3d at

1207..-08 (internal. quotation marks and alt'erations omitted).. "[T]he [public,

importance] doctrine must be kept in check" and, to prevent paradoxically.

expandi'ng judicial jurisdiction beyoia'd its constitutional reach, it may be

exerc'ised only in limi'ted and"'extraordinary'ases "that are likely to recur

and'for which there. is,a, need 'for future guidance.'* Id; at 263; 507 P.3d at,

1208.
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This,case does not meet the demandin'g, c'riteria for public

importance 'standing that N'evada la~v e'stab'lislhes'. Although enforcing the
w'ill of. the votei-:s is undleniably: an important matter-, .CEIC dies not,show

that cannabis's continued. schedule I listing by the Board is unlawfully

hai"m'ing individua'Is. Nor does CEIC. show that thisl„matter is evading

review;, where any. person charged wit'h or convicted of' cannabis.-related

offense inay seek. relief in the context of their criminal case', such as a

pretriall writ petition', di~ect appeal, or. post'convict'ion petitiori for"'habeas

corpus, or. to:mitigate.the effects of'the'onviction by seeking a.-pardon.or to

seal 'the record. No: other- case on our docket challenges NAC':,453;5':10 as.

inconsics'tent with the constitution, nor the- Boai*d's ability to coritinue I'isting:

cannabi's as acschedule I drug. The dis'trict court therefore erred by finding

piiblinc-importance standing applied.to CEIC

CE'IC fails:to shou! corgani~ational or repres'entation,a'l; standing
The distr'ict cou~t. also found:or'ganizational land

representational (or "ass'ociational").standing applied to CEIC.

As to organizational standing, the district court concluded it

applied because CEIC s'ission was fiu!strated by cannabis's schediile I

1'i'sting: and it:had to 'divert resources to.address. the: injuri'es caused by that
listin'g. This conclusion ovlerextends organizational standingis reach. In

A/l'iaricel for Hippocratic Medicine, th'e U.S. Supreme Court rejecte'd the

proposition that. oi.ganizational'tan'ding will lie jvherever the action

impair's the orga'nization7s abi'lity to achieve its .-mission and, the

orgariization u7ses i'ts'resources to oppose the action 'arid advocate foi change.

602 U.S at 393-95'. The Court clarified that organizations, like individuals,

"must satisfy the usual standards for injury in fact, causation, and

redressability." Id;. at 393-.94. The organilzati:on m.ust therefore: show it

suffered a concrete: injury that directly affected and interfered with its coie
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busiriess.activitines;. Id.. It "cannot spend its way'into staridi'ng" by div'erting

resources to oppose. disfavored policies, Id. at 394-9'5. Even wh'en the

organization has sicncere objections, such issues are bitter left to plain'tiffs

-with clear stariding to sue,, or to t;he po'liti'cal and democrats,c process. See

id, at 396.

CEIC's d'eclaration provides that its. core business is to support

individuals cfrnom under'rePres'ented commiinities in aPPlying for cannabis.

licenses; It also conducts outreach and: hosts bi-annual workshop's to assist

individuals:.in. sealing- ci'iminal records. and applying., But'EIC .does not

thread'the needle to show how cannabis's schedule.l listing directly affects

or interferes:with its cire mission. Further, any argument that cannabis's

listing 'or regulation pursuant to NRS Chapter 453 has wrongly injured

CEIC organizationally i.s'beli.ed by NRS 45'3.005, which states that Title 56's

provis'ions protect'ing .medicaI and recreational cannabisc will control over

any. inc'onsistent piovisioris in Chapter 45'3. Given that the Suprem'e C'ourt
C

has cautioried again'st "an expansive theoi'y .of torganizationcalj stand'ing„'."

AL'L'iaiice for Hippocratic Medici iM, 602 U.S.. at.395, we conclude CEIC falls

'sho'r t of:showing that organizational standing should apply here.

As to representational or associational standing, the district

court's order acknowledges i't is available .only avhere the individuals the.

organization represents would have standing to sue in their own.right, and

CEIC does not, contend otherwise on appeal.. See aLpo KAMIC, 139 b";ev.,

Adv. Op. 3, 524'P..3d atc478 (confirming this 1'imitation). Because CEIC fails

to show its membeis have 'standing to sue'n,.their own'ight, as 'addressed

ab'ove, that standing is likewise unavailable.,

Conclusiori'he

constitutionality or illegality of a conviction must be

challenged through a postconviction petiti'on for:habeas corpus, and Poole
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and CEIC fail to establish justiciability because they do not demonstrate

how their alleged injuries would likely be redx'essed by the relief sought.

The district court therefore erred in granting relief and subsequently

awarding respondents attorney fees, and we need not reach the remaining

arguments. Accordingly, we

ORDER the judgments of the district court REVERSED.
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