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November 6, 2023
Re: Protecting Asylum in Funding Negotiations

Dear Senator:

On behalf of the American Civil Liberties Union (ACLU), we write to urge
you to oppose extreme changes to the country’s asylum system as part of
any negotiations over emergency supplemental funding. We are extremely
concerned by reports that devastating and permanent policy changes could
be on the table during a Democratic administration and urge you to convey
to Senate leadership and all those involved in the funding negotiations that
our nation’s commitment to protecting vulnerable people in need of asylum
should not be a bargaining chip.

The policies we understand to potentially be at issue include a heightened
asylum standard, a return to tﬁe Trump-era Remain in Mexico program,
and the mandatory detention of asylum seekers. Any of these or similar
policies would threaten the lives and safety of millions of people coming to
our country in search of protection—and would undermine this country’s
commitment to the basic value of protection. It has been proven time and
time again that these punitive policies do nothing to strengthen
management of the border or support receiving communities.! Such
disastrous Trump-era policies belong in the past, not in a funding deal
negotiated by an Administration and Senate avowedly committed to
protecting human rights and human dignity.

Some of the floated changes to asylum law would make it much harder for
people seeking asylum to establish that they have a credible fear of
persecution. The current standard was established decades ago by
Congress in recognition of the fact that people arriving at the border have
often fled immediate danger and are traumatized, overwhelmed, and
unable to convey their asylum claim fully in the initial rushed interviews
with border agents. When this standard was established as a compromise
in 1996, Congress recognized that basic fairness and our non-refoulement
obligations require that we provide people with a real opportunity to seek
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asylum. That is the basis of the current standard; making the baseline
standard harder means sending many people who have valid claims back
to persecution, torture, and death. That is why Stephen Miller and other
Trump administration opponents of asylum kept trying to do it even
though it does not stop people from coming to the border in search of
protection.

Similarly, resurrecting any version of a Remain in Mexico Policy (the
“Migrant Protection Protocols”) would create a humanitarian disaster at
the border. During the two years this policy was in operation under
President Trump and Stephen Miller’s leadership, Human Rights First
documented over 1,540 of cases of rape, kidnappings, torture and other
violence against migrants waiting in Mexico for their protection claims to
be heard.? Indeed, migrants in Mexico waiting for a port of entry
appointment right now are facing threats, extortion, kidlila ping, and
sexual violence.> Adopting this disastrous Trump-era policy would
inevitably expose even more people to extreme danger and betray not only
our moral and legal commitments to asylum seekers but also the campaign
commitment the current Administration made to the American people to
reject such hateful policies.

Finally, we have heard of proposals to require the detention of asylum
seekers upon arrival and throughout their immigration proceedings, rather
than allowing them to be in the community. Once again, this is a callous
and expensive policy that deliberately and unnecessarily exposes arriving
families to inhumane treatment. This year, several reports from the
Department of Homeland Securil:iy's Office for Civil Rights and Civil
Liberties came to light, identifying detention conditions an practices over
several years that inspectors labeled “barbaric”, “negligent”, and defying
“basic principles of humanity.” Further, to double-down on costly®
detention policies at a time when Immigration and Customs Enforcement
(ICE) is holding an unprecedented 39,000 people® in detention (mainly in
private prisons’) defies common sense. In FY 2023, over 99 percent of
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people released to the community and whose asylum cases were decided by
immigration judges appeared for their hearings.8 We know that detention
is not necessary to ensure that people appear for their proceedings, just as
we know that detention of an ﬂing is harmful, particularly for vulnerable
individuals, children, and asylum seekers.

We strongly urge your office to stand firm against these horrific proposals,
including tﬁose proposed by the Senate Republican Working Group, and
ensure they are not rushed into law as part of a broader funding deal. Such
disastrous and lasting policy and legal changes have no place in these
negotiations; they will create incalculable harm without doing anything to
address border management issues. They may appease various negotiating
parties in the short-term but at the cost of incredible harm to our asylum
gnd refugee protection system and to those seeking safety in the United
tates.

The ACLU looks forward to working with you to protect these critical rights
and protections. Please contact Sarah Mehta, ACLU senior border policy
counsel, at smehtal @aclu.org with any questions.

Sincerely,

Deirdre Schifeling

Chief Political & Advocacy Officer
American Civil Liberties Union
915 15 Street, NW

Washington, D.C.20005
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8 United States Department of Homeland Security, Immigration and Customs
Enforcement, “Detention Management,” https://www.ice.gov/detain/detention-
management (accessed Nov. 5, 2023).




