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STATEMENT REGARDING ORAL ARGUMENT

The case giving rise to this petition for a writ of mandamus involves
ongoing litigation over the State of Louisiana’s congressional-district
boundaries. The district court has scheduled a hearing on a preliminary-
Injunction motion that sought relief before the congressional elections
held in November 2022 (roughly nine-months ago), and it has refused to
set a trial date for final adjudication of the Plaintiffs’ claims, even though
resolution of their claims (including conclusion of the appellate process)
1s essential before the November 2024 congressional elections. The Peti-
tioners, Louisiana Attorney General Jeff Landry and Louisiana Secre-
tary of State R. Kyle Ardoin (collectively, “the State”), respectfully submit
that oral argument (set expeditiously) is likely to assist the Court in re-

solving this petition for a writ of mandamus.
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STATEMENT OF THE RELIEF SOUGHT

The State seeks an order directing the district court to vacate the
currently scheduled preliminary-injunction remedial hearing and to in-
stead set a trial date regarding the Plaintiffs’ Section 2 Voting Rights Act
challenges to the State of Louisiana’s congressional districts.

STATEMENT OF THE ISSUE

The i1ssue giving rise to this petition for a writ of mandamus is
whether a district court may rely upon a preliminary-injunction order it
entered in 2022 that specifically and solely granted relief regarding the
2022 congressional elections to forego a final trial on the merits of the
Plaintiffs’ Voting Rights Act claims in advance of the 2024 congressional

elections.
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INTRODUCTION

For thirty years, the State of Louisiana’s congressional districts in-
cluded one that was majority-Black. When the State twice tried to create
a second majority-Black district, a federal court struck its maps as un-
constitutional under the Fourteenth Amendment’s Equal Protection
Clause. See Hays v. Louisiana, 839 F. Supp. 1188, 1191 (W.D. La. 1993);
Hays v. Louisiana, 936 F. Supp. 360, 368 (W.D. La. 1996). Despite this
history, two sets of Plaintiffs challenged Louisiana’s 2022 congressional-
district maps, asserting that Section 2 of the Voting Rights Act forbids
the State from establishing a map with fewer than two majority-Black
congressional districts. See, e.g., ECF No. 1.1 Along with their complaint,
they sought preliminary-injunctive relief premised solely and explicitly
on their desire to secure new maps before the November 2022 midterm
elections. ECF Nos. 41, 42. The district court acquiesced, and after a tre-
mendously expedited hearing, granted their requested relief, ECF
No. 173, only to have its order stayed by the United States Supreme
Court, see Ardoin v. Robinson, 142 S. Ct. 2892, 2892 (2022).

The 2022 midterm elections have come and gone, which renders

moot the district-court-ordered remedial hearing and clears the way for
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an ultimate, fulsome, and timely trial on the merits of the Plaintiffs’
claims. The district court, however, has refused to set a trial date for ul-
timate resolution of the Plaintiffs’ Voting Rights Act challenges. Instead,
it has ordered “that the preliminary injunction hearing stayed by the
United States Supreme Court, and which stay has been lifted, be and is
hereby reset to October 3—5, 2023 . ...” ECF No. 250. It has since made
clear that this hearing will consider solely the remedial map that the
court will order the State of Louisiana to implement. See ECF Nos. 267,
275.

In so doing, the district court is poised to exceed its jurisdiction,
trammel the fundamental fairness of the proceedings before it, and flout
new, binding authority issued by the United States Supreme Court. Logic
dictates that the federal courts cannot enter prospective relief based on a
preliminary-injunction request premised on a purported need for resolu-
tion by a date that passed more than two-hundred days ago. Rudimen-
tary elements of this Nation’s adversarial tradition forbid a court from

striking a legislative act as unconstitutional without first allowing the

1 All ECF citations are to the dockets consolidated at Robinson v. Ardoin,
No. 3:22-cv-211 (M.D. La.).
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State a chance to fully and fairly defend its actions, which necessarily
takes longer than the expedited, preliminary hearing that the district
court held roughly a year ago. And prudence dictates that, given the Su-
preme Court’s latest Section 2 and Equal Protection jurisprudence, a full
trial needs to occur.

The Court should grant the State’s petition for a writ of mandamus,
vacate the remedial hearing scheduled to begin on October 3, and order
the district court to set a trial on the Plaintiffs’ Voting Rights Act claims.

STATEMENT OF THE CASE

A. After the 2020 decennial census, Louisiana retained six congres-
sional districts. Between June 2021 and February 2022, the Legislature
began preparations for redrawing its districts in accordance with all state
and federal statutory and constitutional requirements. After an extraor-
dinary session that convened on February 1, 2022, Louisiana adopted a
map that maintained the “core districts as they [were] configured” to “en-
sure continuity of representation.” ECF No. 159. As has been the case for
three-decades, one of the six congressional districts is majority-Black.

Two sets of plaintiffs immediately sued the Louisiana Secretary of

State. See ECF No. 1. Both argued that Section 2 of the Voting Rights Act
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mandated that the State’s congressional voting maps contain a second
majority-Black district. See ECF No. 1. General Landry (among others)
intervened in defense of the maps, ECF No. 30, the district court eventu-
ally consolidated the two actions, ECF No. 33, and weeks after filing their
respective complaints, the Plaintiffs moved for a preliminary injunction
1in advance of the November 2022 midterm elections, ECF Nos. 41, 42.
Over the State’s objection, the district court rammed through a
frantically rushed preliminary-injunction hearing. Expert-witness re-
ports, for example, had to be prepared in two-weeks. ECF No. 35, 63. Af-
ter an evidentiary hearing, the district court took no action for twenty-
four days. See ECF No. 173. On June 6, 2022, however, it granted the
Plaintiffs’ request for a preliminary injunction and began to prepare for
a hearing regarding remedial maps. ECF No. 173. The district court’s or-
der arrived on the last day of Louisiana’s legislature’s Regular Session,
but it ordered the State to procure a legislatively created remedial map
by June 20, 2022, ECF No. 173, despite testimony from Louisiana’s chief
election official that it was infeasible to implement a new congressional
plan before the November 2022 congressional elections, ECF No. 177-1,

at 9.
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B. The State immediately moved the district court to stay the pre-
liminary-injunction order pending appeal. ECF No. 177. Among other
things, the State pleaded with the district court that “the Legislature
ha[d] no ability to meet th[e] deadline” the court had set, ECF No. 177-1,
at 11, because “the Legislature must now convene a new Extraordinary
Session to consider redistricting legislation,” ECF No. 177-1, at 11 (citing
La. Const. art. 3, § 2(B)). The Louisiana Constitution sets a seven-day
notice period “prior to convening the legislature in extraordinary ses-
sion,” id., and it also imposes a nondiscretionary requirement that “each
bill shall be read at least by title on three separate days in each house,”
La. Const. art. 3, § 15(D). The district court denied the motion but stated
in its order that “[i]f Defendants need more time to accomplish a rem-
edy, . .. the Court will favorably consider a Motion to extend the time to
allow the Legislature to complete its work.” ECF No. 182, at 3 (italics in
original).

The State accepted the district court’s offer and moved for an exten-
sion of time to enact a remedial map, noting that the extraordinary-ses-
sion requirements meant that, as scheduled, “the Legislature will have

only five days to introduce, deliberate over, and pass a bill enacting a
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plan through the legislative process required by Louisiana law.” ECF
No. 188. Because five days is not enough time for the Legislature to com-
plete “the most difficult task a legislative body ever undertakes,” Coving-
ton v. North Carolina, 316 F.R.D. 117, 125 (M.D.N.C. 2016) (three-judge
court), affd, 137 S. Ct. 2211 (2017) (citation omitted), the State asked the
district court for (at a minimum) ten extra days, ECF No. 188-1, at 2. The
district court responded by ordering the Speaker of the Louisiana House
of Representatives and the President of the Louisiana Senate to “appear
IN PERSON” for a hearing on the extension request, ECF No. 189
(bolding and capitalization in original), and then denied it from the
bench, ECF No. 196.

C. Meanwhile, the proceedings on appeal continued. This Court de-
nied the State’s motion to stay but expedited briefing and oral argument.
See Robinson v. Ardoin, 37 F.4th 208, 232 (5th Cir. 2022). On June 28,
2022, however, the United States Supreme Court (1) granted the State’s
application for a stay of the district court’s preliminary-injunction order,
(2) construed the State’s application for a stay as a petition for a writ of

certiorari before judgment, (3) granted certiorari before judgment, and
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(4) held the case 1n abeyance pending Merrill v. Milligan, No. 21-1086
and No. 21-1087. See Ardoin v. Robinson, 142 S. Ct. 2892, 2892 (2022).

On June 8, 2023, the Supreme Court issued its opinion in Allen v.
Milligan. 143 S. Ct. 1487, 1502 (2023). Two weeks later, it dismissed the
writ in the Louisiana’s case and ordered “the matter to proceed before the
Court of Appeals for the Fifth Circuit for review in the ordinary course
and in advance of the 2024 congressional elections in Louisiana.” Ardoin
v. Robinson, 2023 U.S. LEXIS 2684, *1 (Jun. 26, 2023) (emphasis added).
This Court has since calendared oral argument for October 6, 2023 (less
than a month from now). See 8/22/2023 Notice of Calendaring, Robinson
v. Ardoin, No. 22-30333 (5th Cir.).

D. In light of the Supreme Court’s reactivation of this case, the dis-
trict court conducted a status conference on July 12, 2023. ECF No. 246.
On July 17, 2023, it issued an order stating that “the preliminary injunc-
tion hearing stayed by the United States Supreme Court, and which stay
has been lifted, be and is hereby reset to October 3—5, 2023.” ECF No. 250
(emphasis added). The parties submitted competing scheduling orders;
the Plaintiffs proposed a schedule that would allow “for any party . .. to

submit a new or amended map along with supporting expert evidence,”
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ECF No. 256, at 2, while the Defendants explained why doing so on an
expedited basis cannot work, since new plans mean redoing all the expert
analyses required to litigate those plans, ECF No. 255.

In an attempt to avoid another fiasco, the State, on August 25, 2023,
filed an emergency motion to cancel the hearing on remedy and to instead
enter a scheduling order for trial. ECF No. 260. In it, the State, first, set
out the obvious: without a scheduling order, briefing, new maps, or ex-
change of expert material, it would be impossible to prepare for a three-
day fact-intensive remedial-map hearing in the six weeks. ECF No. 260-
1, at 4-7. It also reminded the district court that it had not yet actually
ruled on merits of the Plaintiffs’ Section 2 claims, and pointed out that it
1s error to “improperly equate[] ‘likelihood of success’ with ‘success,” es-
pecially given “the significant procedural differences between prelimi-
nary and permanent injunctions.” ECF No. 260-1, at 7-10 (citing Univ.
of Tex. v. Camenisch, 451 U.S. 390, 394 (1981)). And, finally, it pointed
out that the Court had no jurisdiction to conduct a remedial hearing in
October 2023 based on a preliminary-injunction motion advanced by the
Plaintiffs solely to seek temporary, prospective relief before November

2022. ECF No. 260-1, at 10.
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The district court denied the motion on August 29, 2023, in an order
that addressed none of the substantive objections that the State raised.
ECF No. 267. Instead, the district court stated, essentially, (1) a lot of
stuff happened in 2022,2 and (2) “there 1s adequate time to update the
discovery needed in advance of the hearing to take place October 3-5,
2023.” ECF No. 267. It declined to elaborate further why it thought the

time was sufficient.

2 This 1sn’t a hyperbolic description. The entirety of the district court’s
reasoning is as follows:

This case has been extensively litigated. The parties have con-
ducted expansive discovery, presented testimony from
twenty-one witnesses, introduced hundreds of exhibits into
evidence throughout a five-day preliminary injunction hear-
ing, and filed hundreds of pages of pre- and post-hearing brief-
ing—all of which culminated in this Court’s 152-page Ruling
on liability. On the eve of the remedial hearing, this matter
was stayed by the United States Supreme Court. The prepa-
ration necessary for the remedial hearing was essentially
complete. The parties were ordered to submit proposed reme-
dial maps. The Defendants elected not to prepare any reme-
dial maps. The Plaintiffs disclosed proposed remedial maps;
witnesses and exhibits were disclosed; expert reports were
disclosed; and Defendants deposed Plaintiffs’ identified ex-
perts. The only remaining issue is the selection of a congres-
sional district map—a limited inquiry—which has been the
subject of disclosure and discovery in the run up to the June
29, 2022 remedy hearing that was stayed on the eve of trial.

ECF No. 267, at 2.
10
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SUMMARY OF ARGUMENT

Although mandamus is an extraordinary remedy, the Court will en-
counter few cases more appropriate for its use than this one. The district
court has refused to set a trial on the merits of the Plaintiffs’ Voting
Rights Act Section 2 claims, and instead it plans to rely on its resolution
of a preliminary-injunction order that (1) was justified based on an event
that has since passed (the November 2022 congressional elections),
(2) was rushed so terrifically that the State was not able to fully defend
its work, and (3) relied on now-outdated Section 2 and Equal Protection
jurisprudence. Each of these factors demonstrate that the State has a
clear and indisputable right to relief; taken together, they compel that
conclusion.

The State has also satisfied the other mandamus criteria. If the writ
does not 1ssue, the Louisiana electorate will experience profound and ir-
reparable injury because the issues the State advanced here will not be
fully litigated before the 2024 congressional elections, at which point Lou-
1siana voters will suffer through an election with congressional districts

that are likely gerrymandered based on race. And even though a merits

11
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panel of this Court will hear oral argument this coming October, the pre-
liminary-injunction posture divests it of jurisdiction to address errors
arising after the district court’s Summer 2022 preliminary-injunction or-
der. In other words, the State has no other avenue for vindicating the
interest of Louisianans, and irreparable injury will ensue unless imme-
diate relief arrives. And because foundational issues regarding the fran-
chise and the Equal Protection Clause are at play, the circumstances here

counsel in favor of this Court’s prompt action.

REASONS WHY THE WRIT SHOULD ISSUE

The Court should issue the State’s requested writ of mandamus.
Specifically, (1) it has a clear and indisputable right to it, (2) it has no
other adequate means of relief, and (3) issuance is plainly appropriate
under the circumstances.” In re Gee, 941 F.3d 153, 157 (6th Cir. 2019)
(per curiam); In re Volkswagen of Am., Inc., 545 F.3d 304, 311 (5th Cir.
2008) (en banc). Given that all three prongs are satisfied, mandamus is

appropriate.

12
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I. BECAUSE THE DISTRICT COURT CANNOT ISSUE A REMEDY WITHOUT
FIRST DECIDING THE MERITS OF THE PLAINTIFFS’ SECTION 2
CLAIMS, THE STATE IS INDISPUTABLY ENTITLED TO RELIEF.

A. As noted above, the Plaintiffs filed their motions for a prelimi-
nary injunction specifically requesting that the district court issue imme-
diate relief before the 2022 congressional elections. ECF Nos. 41, 42.
When the district court granted their motions, it explicitly reasoned that
the “Plaintiffs have demonstrated that they will suffer an irreparable
harm if voting takes place in the 2022 Louisiana congressional elections”
under the enacted maps. ECF No. 173, at 141. Had it not reached this
conclusion regarding the 2022 Louisiana congressional elections, it could
not have found that the Plaintiffs demonstrated the purported irrepara-
ble injury necessary for issuance of a preliminary injunction.

The 2022 congressional elections were held nine months ago. An
Injunctive remedy 1s necessarily and solely prospective. This means that
the need for a remedial map to avoid a purported injury inflicted during
the 2022 congressional election no longer exists (i.e., it is now moot). And
that means that the district court no longer has jurisdiction to issue a

preliminary-injunctive remedy.

13
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If a petition for a writ of mandamus seeks to “confine a trial court
to a lawful exercise of its prescribed authority,” this Court “should issue
the writ almost as a matter of course.” In re Reyes, 814 F.2d 168, 170
(1987) (quoting United States v. Denson, 603 F.2d 1143, 1145 (5th Cir.
1979) (en banc)) (quotations omitted). Given that the district court lacks
jurisdiction to “reset” to October 2023 a preliminary-injunction remedial
hearing considering whether action was necessary before elections held
in November 2022, the district court is plainly acting outside of its pre-
scribed power. See ECF No. 250. And when a “judicial usurpation of
power” arises, mandamus should issue. In re Reyes, 814 F.2d at 170 (quot-
ing Will v. United States, 389 U.S. 90, 95 (1967)).

B. Even if the district court had jurisdiction to “reset” the now-
moot preliminary-injunction remedial hearing (and it does not), the dis-
trict court still erred by declining to resolve the merits of the Plaintiffs’
Section 2 claims by way of a full trial. The State has not had the oppor-
tunity to fully and fairly litigate the merits of its enacted maps, given the
remarkably expedited preliminary-injunction proceedings. Whether en-
shrined in the due process clause, principles of federalism, or basic fair-

ness, it remains true that “all litigants[]” have a “right to the ‘integrity

14
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and accuracy of the fact-finding process,” United States v. Thoms, 684
F.3d 893, 900 (9th Cir. 2012) (quoting United States v. Bergera, 512 F.2d
391, 393 (9th Cir. 1975)), which would be trampled if the district court is
permitted to move past the full and fair resolution of the merits and onto
considerations of a remedy.

These procedures matter. It is constitutional-level error to “improp-
erly equate[] ‘likelihood of success’ with ‘success,” especially given the
“the significant procedural differences between preliminary and perma-
nent injunctions.” Camenisch, 451 U.S. at 394. “The purpose of a prelim-
Inary injunction is merely to preserve the relative positions of the parties
until a trial on the merits can be held.” Id. at 395 (emphasis added).
“Given this limited purpose, and given the haste that is often necessary
1f those positions are to be preserved, a preliminary injunction is custom-
arily granted on the basis of procedures that are less formal and evidence
that is less complete than in a trial on the merits.” Id.

Most critically, “[a] party . . . 1s not required to prove his case in full
at a preliminary-injunction hearing, . . . and the findings of fact and con-
clusions of law made by a court granting a preliminary injunction are not

binding at trial on the merits.” Id. (emphasis added). And, for more than

15
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a century, the Supreme Court has enshrined the notion that every litigant
must be afforded “an opportunity to present” its defense and then to have
a “question” actually “decided” against it before a remedy may issue.
Fayerweather v. Ritch, 195 U.S. 276, 299 (1904).

For this reason, the district court cannot “force the parties” via Rule
65(a)(2) consolidation “to sacrifice their right to fully present the availa-
ble evidence.” Dillon v. Bay City Const. Co., 512 F.2d 801, 804 (5th Cir.
1975). Simply put, deciding that a claim is “likely to succeed” is not the
same as “actually litigat[ing] and resolv[ing]” a claim. Taylor v. Sturgell,
553 U.S. 880, 892 (2008). And providing a remedy for a claim that has
not yet been “actually litigated and resolved” offends every notion of fun-
damental fairness. Id.; see also Fayerweather, 195 U.S. at 299.

These are the stakes. The State was prevented from fulsomely de-
fending its case by virtue of the expedited preliminary-injunction pro-
ceedings, and the resulting preliminary-injunction opinion from the
Court did not fully resolve—and as a matter of law, could not have fully
resolved—the merits of the Plaintiffs Section 2 claims. “[A]t preliminary
injunction stage, “the court is called upon to assess the probability of the

plaintiff’s ultimate success on the merits” and “[t]he foundation for that

16



Case: 23-30642 Document: 2-1 Page: 24 Date Filed: 09/15/2023

assessment will be more or less secure” depending upon multiple factors,
including”—critically relevant here—*“the pace at which the preliminary
proceedings were decided.” Sole v. Wyner, 551 U.S. 74, 84-85 (2007). The
State has fought vigorously for the mere opportunity to make its case,
and at every turn, the district court has expedited, truncated, and—most
recently—flat out refused to allow the State to defend its enacted maps.
The State raised these issues to the district court. See ECF No. 260.
In response, the district court retorted that “[t]he parties have conducted
expansive discovery, presented testimony from twenty-one witnesses, in-
troduced hundreds of exhibits into evidence throughout a five-day pre-
liminary injunction hearing, and filed hundreds of pages of pre- and post-
hearing briefing—all of which culminated in this Court’s 152-page Ruling
on liability.” ECF No. 267, at 2. But this sort of bean-counting does not
suffice, and has never sufficed, to show that a claim has been fully and
fairly adjudicated. Resolving Section 2 claims require “an intensely local
appraisal’ of the electoral mechanism at issue, as well as a ‘searching
practical evaluation of the ‘past and present reality,” Allen v. Milligan,
143 S. Ct. 1487, 1503 (2023) (quoting Thornburg v. Gingles, 478 U.S. 30,

79 (1986)), which means mountains of expert and fact discovery. And both

17
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the quantity and the quality of the evidentiary presentation matters, es-
pecially as a court weighs “the most difficult task a legislative body ever
undertakes.” Covington, 316 F.R.D. at 125 (three-judge court), affd, 137
S. Ct. 2211 (2017). Despite the district court’s superficial recitation of the
evidentiary quantity before it during the preliminary-injunction proceed-
ings, the lack of evidentiary quality, given the rushed nature of the pro-
ceedings during the run-up to the 2022 congressional elections, is what
renders a full trial on the merits critical to ensuring that the district court
reaches a correct and just outcome before the 2024 congressional elec-
tions.

C. There is, moreover, the changing legal landscape in the wake of
Allen v. Milligan and Students for Fair Admissions v. University of North
Carolina, both of which the Supreme Court issued while it held the case
below in abeyance. In the former, the Supreme Court addressed Section
2 of the Voting Rights Act for the first time in fourteen years, and it clar-
ified how the Gingles preconditions apply. Relevant to this case, the Su-
preme Court elucidated “how traditional districting criteria limit[] any

tendency of the VRA to compel proportionality,” id. at 1509, which means
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that the district court’s reliance (in part) on a proportionality as a legiti-
mate goal is no longer tenable and must be revisited. See Robinson v.
Ardoin, 605 F. Supp. 3d 759, 851 (M.D. La. 2022). Milligan also empha-
sized the centrality of communities of interest in the Section 2 analysis,
which has featured prominently at every stage of this case. See 143 S. Ct.
at 1505. And Justice Kavanaugh’s concurring opinion in Milligan
stressed that it is the compactness of the minority community—not solely
the compactness of the proposed districts—that must be evaluated. Id. at
1518 (Kavanaugh, J., concurring).

The latter case, in turn, changed fundamentally the way in which
States may consider race when taking state action. The Students for Fair
Admissions Court underscored that as race-based legislative acts reach
their intended ends, they become obsolete and less likely to survive Equal
Protection scrutiny. This principle followed the Court’s decision in Shelby
County v. Holder, which struck as unconstitutional a different Voting
Rights Act provision because “[o]Jur country has changed, and while any
racial discrimination in voting is too much, Congress must ensure that
the legislation it passes to remedy that problem speaks to current condi-

tions.” 570 U.S. 529, 557 (2013).
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There 1s no legally defensible reason to allow the district court’s
preliminary-injunction order to control its resolution of the Plaintiffs’
claims on the merits. The district court no longer has jurisdiction to issue
the relief they sought. The truncated timeline under which it was adju-
dicated the Plaintiffs’ preliminary-injunction motion prejudiced the
State’s right to a fulsome adversarial process and ran afoul of the notion
that “[w]hen the vindication of important legal rights necessarily hangs
in the balance, the law must require whatever is essential to preserve the
integrity of the fact-finding process,” even if the State is a litigant. Ber-
gera, 512 F.2d at 393. And the governing law has changed. In other
words, the State plainly has a clear right to the relief he is seeking via
this petition.

II. 'THE STATE’S ONLY ADEQUATE REMEDY IS MANDAMUS

Under these circumstances, the State has no other adequate means
of vindicating the State’s rights. The district court’s decision not to set a
trial and to instead rely on its preliminary-injunction order is not imme-

diately appealable under any statute or doctrine for which the under-
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signed 1s aware. And resolution on appeal after the district court’s reme-
dial hearing will ossify the injury inflicted onto the State into one that
cannot be remedied.

Specifically, the 2024 congressional elections are roughly sixteen-
months away. This is just enough time to hold a trial on the merits of the
Plaintiffs claims and to allow the appellate process to run its course in
advance of those elections. It will not be enough time, however, if the
State 1s forced to wait until after the district court resolves the now-moot
preliminary-injunction motion to raise the issue (i.e., whether the district
court erred by not holding a trial at all). The district court’s resolution of
the now-moot preliminary-injunction remedial proceedings will not occur
until mid-October at the earliest, which means that an appeal from the
anticipated injunction to administer a particular map will likely not be
resolved until early 2024, and the trial that the district court should
schedule for late-2023 will not be scheduled until mid-to-late 2024.3 At

that point, the citizens of Louisiana are again left without any certainty

3 The Secretary of State’s calendar demonstrates that filing for Congress
takes place in July of 2024, and maps need to be in place weeks before
that deadline: https://www.sos.la.gov/ElectionsAndVoting/Pub-
lishedDocuments/ElectionsCalendar2024.pdf.
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as to their congressional districts in the run up to a Congressional elec-
tion, and the prospect of the need for the State to seek relief from any
such late election related orders under the Purcell doctrine becomes a far
more likely outcome.

Direct appeal will not suffice to remedy a district court’s error. By
the time this court sees this case again, the error “will have worked irre-
versible damage and prejudice by the time of final judgment.” In re
Lloyd’s Register N. Am., Inc., 780 F.3d 283, 289 (5th Cir. 2015). That is
precisely the situation facing every one of Louisiana’s eligible voters if
this litigation is not resolved in its entirety before the 2024 congressional
elections.

And forthcoming resolution of the preliminary-injunction appeal
does not provide a pathway for the relief that the State seeks through
this petition for a writ of mandamus. The merits panel addressing that
portion of this case does not have appellate jurisdiction to address any of
the irreparable injuries that have been, or will be, inflicted after the sum-
mer 2022 order giving rise to that appeal. All those errors, including the

ones alleged via this Petition, merge into the final judgment or another
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interlocutory appeal of the remedial map for purposes of this Court’s ju-
risdiction, which means (as noted), they cannot be remedied (given the
passage of time).4

Whether or not the State prevails before the preliminary-injunction
merits panel this coming Fall, the harms will persist. See Camenisch, 451
U.S. at 394 (“Because the only issue presently before us—the correctness
of the decision to grant a preliminary injunction—is moot, the judgment
of the Court of Appeals must be vacated and the case must be remanded
to the District Court for trial on the merits.”). Delaying now accomplishes
nothing but a guarantee that the 2024 election cycle will witness the
same pandemonium as the 2022 election cycle. For this reason, the State

has satisfied the second mandamus-petition consideration.

4 See 11A Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure § 3905.1 (“[T]he general rule [is] that an appeal from final
judgment opens the record and permits review of all rulings that led up
to the judgment.”); id. § 2962 (“Upon an appeal from the final decree
every interlocutory order affecting the rights of the parties is subject to
review in the appellate court.”); see also Satanic Temple, Inc. v. Texas
Health & Hum. Serv. Comm’n, No. 22-20459, 2023 WL 5316718, at *2
(5th Cir. Aug. 18, 2023).
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III. MANDAMUS IS PLAINLY APPROPRIATE GIVEN THE CIRCUMSTANCES.

Finally, the circumstances plainly warrant an exercise of this
Court’s discretion. At issue are the constitutional and statutory voting
rights of hundreds of thousands (maybe millions) of Louisiana citizens
when they cast their ballots during the 2024 congressional elections. It
1s, of course, “always in the public interest to prevent the violation of a
party’s constitutional rights,” Jackson Women’s Health Org. v. Currier,
760 F.3d 448, 458 n.9 (5th Cir. 2014), which in and of itself counsels in
favor of this Court’s immediate action. Additionally, its bears reiterating
that the district court’s preliminary-injunction order requires the State
to consider race in redistricting more than it has already, and the more
that the State does so, the more it offends the fundamental Equal Protec-
tion Rights enshrined in the Fourteenth Amendment. Because “race-
based sorting of voters” may be allowed only if doing so “serves a ‘compel-
ling interest’ and is ‘narrowly tailored’ to that end,” Cooper v. Harris, 581
U.S. 285, 292 (2017), the Court should err on the side of acting now to
make sure the State has the opportunity to defend against the race-based

sorting that the Plaintiffs request.
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CONCLUSION

For the foregoing reasons, the Court should grant mandamus relief
and instruct the district court to set expeditiously a trial on the merits of

the Plaintiffs’ Voting Rights Act claims.
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