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ARGUMENT

I. Florida’s citizenship restriction serves a political function, complies with
the principles of equal protection, and should be allowed to go into effect.

It’s undisputed that 3PVROs take completed voter registration forms from
Floridians and turn them into elections officials so that eligible Floridians can register
to vote. That’s their sole function. In this way, every canvasser working for a 3PVRO
“serves as a fiduciary to the applicant”—an agent of the voter so that the voter can get
on the voting rolls to vote. Fla. Stat. § 97.0575(5)(a) (emphasis added). Plaintiffs apply
a rigid test to argue that this function isn’t political. They are wrong.

First, the test. Plaintiffs ignore that the “limits” of the political function exception
“are not easily defined.” Cabell v. Chavez-Salido, 454 U.S. 432, 440 n.7 (1982). It’s for this
reason that what Plaintiffs see as a dispositive two-part test isn’t that; it’s merely a
starting point to “focus” the “inquiry.” Bernal v. Fainter, 467 U.S. 216, 224 (1984). The
true “dispositive factor” is “the actual function of the position.” Id. at 223.

The question of whether the political function exception applies turns on the
specific responsibilities involved. See id.; Cabell, 454 U.S. at 440. Some activities (like
tishing off California, Takahashi v. Fish & Game Commission, 334 U.S. 410 (1948)) are of
a purely economic nature and fall on one end of the continuum. Others (like voting,
Skafte v. Rorex, 430 U.S. 961 (1977)) are of a purely political nature and fall on the other
end of the continuum. Keeping non-citizens from being lawyers, Iz re Griffiths, 413 U.S.

717,729 (1973), falls closer to the economic end of the continuum. Not so for teachers,



USCA11 Case: 24-11892 Document: 72  Date Filed: 02/05/2026  Page: 18 of 27

Ambach v. Norwick, 441 U.S. 68, 80-81 (1979), and probation officers, Cabell, 454 U.S. at
447.

Second, and relatedly, there’s no bright-line rule saying that only public
employment triggers the public function exception. See Hisp. Fed’'n Br. at 24. The
tormer Fifth Circuit applied the political function exception to members of a non-profit
organization that “combine(d] federal, state, and private” responsibilities. Cervantes v.
Guerra, 651 F.2d 974, 977 (5th Cir. Unit A July 1981). Serving on a jury isn’t public
employment either but falls squarely within the exception. Id. at 980-81 (citing Perkins
v. Smath, 426 U.S. at 913, 913 (1976)). What’s more, the Supreme Court has already
rejected equating “political function” with “political position.” Bemal, 467 U.S. at 223
(““This Court, however, has never deemed the source of a position—whether it derives
from a State’s statute or its Constitution—as the dispositive factor in determining
whether a State may entrust the position only to citizens. Rather, this Court has always
looked to the actual function of the position as the dispositive factor.”).

Third, anyone working for a 3PVRO “serves as a fiduciary to the applicant,” iL.e.,
the person trying to register to vote. Fla. Stat. § 97.0575(5)(a). The on/y responsibility of
the 3PVRO canvasser is to “ensure that any voter registration application entrusted to
[him or her], irrespective of party affiliation, race, ethnicity, or gender, is promptly
delivered to the division or the supervisor of elections.” Id. 3PVRO canvassers have
been recognized as fiduciaries since section 97.0575 was first enacted in 2005. See Ch.

2005-277, Laws of Fla. Under Florida law, as a fiduciary, the 3PVRO canvasser works
2
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in the best interests of the putative voter, not the canvasser’s own interests; the
canvasser owes a duty of loyalty, care, and good faith efforts to the person who
entrusted a voter registration application to the canvasser. See, e.g., Doe v. Evans, 814 So.
2d 370, 374 (Fla. 2002) (discussing fiduciary relationships); Donabue v. Davis, 68 So. 2d
163, 171 (Fla. 1953) (same); Quinn v. Phipps, 113 So. 419, 420-21 (Fla. 1927) (same).

Of course, registering to vote is the necessary first step in casting a vote. And
voting is the quintessential public function. A 3PVRO canvasser’s sole function is thus
“so bound up with the operation of the State as a governmental entity as to permit the
exclusion from those functions of all persons who have not become part of the process
of self-government.” Cabell, 454 U.S. at 439 (quoting Awmbach, 441 U.S. at 73-74).

Finally, Plaintiffs’ other arguments concerning the public function exception are
unavailing. Consider the following:

Plaintiffs are wrong in comparing a 3PVRO canvasser’s so/ function to the many
functions of a notary. Bernal said this about the work of a notary before concluding that
the public function exception did not apply: among other things, notaries “acknowledge

2 <<

instruments such as wills and deeds and leases and mortgages,” “take out-of-court
depositions,” and “administer oaths.” 467 U.S. at 224. Some of these functions might
touch on public responsibilities, others are mostly economic. But for 3PVRO
canvassers, the only function is delivering completed voter registration forms to

election officials. This one and only function makes the 3PVRO canvasser a cog in the

election machinery, one with a duty to serve the citizen attempting to register to vote.

3
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Plaintiffs also miss the mark with their continued focus on the alleged
overinclusiveness and underinclusiveness of the citizenship restriction. As the State
explains in its initial brief, the restriction is neither overinclusive nor underinclusive. Int.
Br. at 19-20. Regardless, Plaintiffs err in their continued call for rigidity when the
precedent calls for flexibility. Cabell, for example, rejected Plaintiffs’ approach that “if
the statute was overinclusive at all, it could not stand.” 454 U.S. at 442. “This is not the
proper standard,” explained the Supreme Court. Id. “Rather, the inquiry is whether the
restriction reaches so far and is so broad and haphazard as to belie the State’s claim that
itis only attempting to ensure that an important function of government be in the hands
of those having the ‘fundamental legal bond of citizenship.” Id. (quoting Ambach, 441
U.S. at 75). “Under this standard, the classifications used need not be precise; there
need only be a substantial fit,” /4., which the classification covering over seventy positions
in Cabell still had, see id. at 441-42. The ten positions (or rather tasks in the process of
collecting voter registration applications) Plaintiffs point to surely fit. See His. Fed’n Br.
at 29-30.

And Plaintiffs make a bit of a mess with the evidence. True, they succeeded at
summary judgment on the citizenship restriction; however, at trial, it was Plaintiffs who
decided to open themselves and their representatives to cross-examination on this very
provision. That decision by Plaintiffs allowed the State to obtain the evidence it didn’t
have earlier in the case: an example of a likely non-citizen canvasser for a 3PVRO

leaving the State of Florida without first returning the forms entrusted to her. See Int.

4
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Br. at 21. With the political function exception, the State needs only “rational
speculation” to prevail. Eknes-Tucker v. Governor of the State of Ala., 80 F.4th 1205, 1225
(11th Cir. 2023). Yet Plaintiffs’ trial tactics have turned rational speculation about non-
citizen canvassers leaving into hard proof obtained at trial. Given the trial record, it’s
difficult to see how Plaintiffs can now “negate every conceivable basis” that supports
the State’s choices. Lezb v. Hillsborough Cnty. Pub. Transp. Comm’n, 558 F.3d 1301, 1306
(11th Cir. 2009) (citing Heller v. Doe, 509 U.S. 312, 320 (1993)).

Perhaps recognizing that they don’t have a case to make under the rational basis
test, Plaintiffs invoke alleged animus toward non-citizens. If Plaintiffs are attempting to
make their case through the framework from 1Village of Arlington Heights v. Metropolitan
Housing Development Corp., 429 U.S. 252 (1977), then they haven’t worked through the
list of factors that apply. Take the factor concerning statements from key legislators.
NAACP Plaintiffs don’t include a single quotation from a legislator demonstrating
animus. Hispanic Federation Plaintiffs don’t provide any statements showing clear
animus, either. The closest they come is a statement about how non-citizens are
“individuals who either are actively committing a crime every day,” which is true if non-
citizens are in the country illegally, “to individuals who really don’t have much stake in
the election at all.” His. Fed’n Brief at 14. Even if this statement could establish animus,
“the explanatory value of an isolated statement” is “limited.” League of Women 1 oters of

Fila., Inc. v. Fla. Sec’y of State, 66 F.4th 905, 932 (11th Cir. 2023). Not to mention that no
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member of the Florida Legislature made the statement, only a corporate representative
for the Secretary. His. Fed’n Br. at 14.

In sum, the political function exception applies. There’s a rational basis for the
State’s citizenship restriction. Just as the State of Florida can bar Californians and
Texans from tabulating its election results, Florida can bar the citizens of other
countries from helping Floridians register to vote.

II. At the very least, Florida’s citizenship restriction isn’t facially
unconstitutional under the equal protection clause.

The citizenship restriction isn’t facially unconstitutional, either. In arguing
otherwise, Hispanic Federation Plaintiffs say that the State’s argument would make even
the following fictional statute facially constitutional: “Black people cannot vote in state
or federal elections.” His. Fed’n Brief at 41. No, it won’t.

In Plaintiffs’ hypothetical statute, the distinction between who can and can’t vote
turns on race. The out group is “black voters.” The in group is all other voters. This
classification is suspect and triggers strict scrutiny. That’s so anytime the statute is
applied—anytime a voter is kept from voting because he or she is black. To borrow
trom this Court’s decision in Club Madonna v. City of Miami Beach, the statute is facially
unconstitutional because it “fails the relevant constitutional test” every time it’s applied.
42 F.4th 1231, 1256 (11th Cir. 2022).

Now, take a statute that says the following: “No one on a work visa can serve as

a canvasser for a 3PVRO.” The out group is those in the country “on a work visa.” The
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in group is everyone else. So long as there’s a rational basis to support this law, this law
can’t be facially unconstitutional. Rational basis is the relevant constitutional test; ““[t|he
Supreme Court has never applied strict scrutiny review to a state law affecting any
alienage classifications except for those involving resident aliens or permanent resident
aliens.” Estrada v. Becker, 917 F.3d 1298, 1309 (11th Cir. 2019) (brackets and omission
removed) (quoting LeClerc v. Webb, 419 F.3d 405, 416 (5th Cir. 2005)).

Next, consider the statute actually at issue here: it limits the “collecting or
handling” of “voter registration applications” to a “citizen of the United States.” Fla.
Stat. § 97.0575(1)(f). The in group is citizens. The out group is non-citizens. Given
Supreme Court precedent, however, there’s no one constitutional test that applies.
Rational basis applies to the illegal alien, the student visa holder, the temporary worker,
the asylum seecker, and anyone else for whom there’s been no “congressional
determination to admit the alien to permanent residence” as a member of “the
community.” Foley v. Connelie, 435 U.S. 291, 295 (1978). But, absent the political function
exception, strict scrutiny is the relevant test only when a legal permanent resident is
concerned. See Estrada, 917 F.3d at 1310-11; LeClerc, 419 F.3d at 415. It follows that the
law is constitutional when applied to anyone other than a legal permanent resident given
the rational basis test (and the assumption that there’s no political function).

Neither Shen v. Commissioner, Florida Department of Agriculture, 158 F.4th 1227 (11th
Cir. 2025), not Young Israel of Tampa, Inc. v. Hillsborongh Area Regional Transit Authority, 89

F.4th 1337 (11th Cir. 2024), undercuts the State’s argument. In Shen, the challenged
7
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provision “d[id] not apply to United States citizens and lawful permanent residents.”
158 F.4th at 1254. That means that the Court didn’t have the opportunity to decide
how the no-set-of-circumstances test would work with a statute that excluded all non-
citizens. And Young Israe/ turned on vagueness, one of the few species of constitutional
cases where Salerno isn’t quite applicable; “the Supreme Court has cut back on the broad
statement in Salerno” where “vagueness is the constitutional vice.” Young Israel, 89 F.4th
at 1350. This isn’t a vagueness case.

Finally, NAACP Plaintiffs argue that facial constitutionality isn’t an issue here
because of the limited scope of the district court’s injunction. That argument distorts
the decision below. Before applying the injunction, the district court held that the
citizenship restriction was “facially discriminatory.” Fla. State Conf. of Branches & Y outh
Units of the NAACP v. Byrd, 794 F. Supp. 3d 1131, 1164 (N.D. Fla. 2025). It then limited
the scope of the injunction because “[tjhe Supreme Court recently held that district
courts lack authority to universally enjoin the enforcement of an executive or legislative
policy.” Id. (citing Trump v. CASA, Inc., 606 U.S. 831 (2025)). Nothing in the injunction’s
limited scope changed the fact that its basis was a finding of facial unconstitutionality.
On appeal, the State should be allowed to challenge this basis.

In sum, it’s neither hypothetical nor irrelevant to consider the citizenship
restriction’s application to illegal aliens, asylum seekers, student visa holders, and
temporary workers. All fall within the broader category of non-citizens. All are impacted

by Florida’s citizenship restriction. And for all but the legal permanent resident—even

8
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if the public function exception doesn’t apply—the statute is subject to rational basis

review and is constitutional.

CONCLUSION

For these reasons, the State asks this Court to reverse the district court’s decision.

Florida should be allowed to implement its citizenship restriction.
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