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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

PENNSYLVANIA STATE 
CONFERENCE OF THE NAACP, et al.,  
 
   Plaintiffs, 
 
  v. 
 
AL SCHMIDT, et al.,  
 
   Defendants. 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
CIVIL ACTION  
 
No. 1:22-cv-00339-SPB 
 
 
 
 
 
ELECTRONICALLY FILED 

BERKS COUNTY BOARD OF ELECTIONS’ SUPPLEMENTAL MOTION AND 
BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

Defendant Berks County Board of Elections (“Berks County”) reasserts its previous 

motion for summary judgment (doc. 269) and submits this supplemental brief in support of its 

motion for summary judgment on Plaintiffs’ remaining claims.1  For the reasons stated 

previously and the additional reasons below, the Court should grant summary judgment in favor 

of Berks County and against Plaintiffs on all of Plaintiffs’ remaining claims and dismiss with 

prejudice all of Plaintiffs’ remaining claims against Berks County. 

I. FACTUAL AND PROCEDURAL HISTORY. 

On November 21, 2023, this Court entered an Order granting in part and denying in part 

Berks County’s motion for summary judgment after concluding that none of the individual 

 
1  Berks County previously joined in and incorporated by reference the prior summary judgment 
motion and supporting brief and concise statement of material facts filed by Defendant Lancaster 
County Board of Elections (“Lancaster County”) (doc. 267 and 268).  Berks County and 
Lancaster County previously filed responses and briefs in opposition to Plaintiffs’ motion for 
summary judgment (doc. 294, 295, 308, 309).  All of the arguments in these prior filings relating 
to Plaintiffs’ remaining claims against Berks County are reasserted and incorporated by reference 
herein to the extent they are still applicable. 
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plaintiffs, and all but a few organizational plaintiffs have standing to assert their claims against 

Berks County.  (Doc. 348 (Order) at 5.)  There is a discrepancy between the Court’s Order and 

its Opinion regarding plaintiff Make the Road Pennsylvania’s standing to sue Berks County.  

The Court’s Order dismissed for lack of standing the claims against Berks County asserted by all 

the plaintiffs except for the Pennsylvania State Conference of the NAACP (“NAACP”) and 

The League of Women Voters of Pennsylvania (“League”) (doc. 348 (Order) at 5); the Court’s 

Opinion says that in addition to the NAACP and the League, Make the Road Pennsylvania 

(MTRP”) also has standing to pursue its claims against Berks County (doc 347 (Opinion) at 15-

26 & n.12 (discussion), 33-34 (chart)).  Berks County assumes the Court ruled that the NAACP, 

the League, and MTRP all have standing to assert their claims against Berks County.  (Berks 

County will refer below to the NAACP, the League, and MTRP, collectively, as “Plaintiffs”). 

The Court granted declaratory judgment in favor of Plaintiffs on their claim that 

enforcing the challenged Date Requirement violates the Materiality Provision of the federal civil 

rights act, 52 U.S.C. §10101(a)(2)(B) (Amended Complaint Count I), but it did not reach the 

question of summary judgment on their Equal Protection claim (Amended Complaint Count II).  

(Order, doc. 348 at 4-5; Opinion, doc. 347 at 74-76.  The Third Circuit reversed the Court’s entry 

of summary judgment on Plaintiffs’ Materiality Provision claim and remanded the case for 

further proceedings on Plaintiffs’ remaining Equal Protection claim.  (Doc. 384.)  This Court 

ordered the parties to file supplemental summary judgment papers on Plaintiffs’ remaining Equal 

Protection claim.  (Doc. 385.) 
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II. There is no evidence Berks County treats military and overseas 
absentee ballots differently from domestic absentee or mail-in ballots. 

In Count II of the Amended Complaint, Plaintiffs claim Berks County violated their 

rights under the Fourteenth Amendment’s Equal Protection Clause because, by faithfully 

applying the provisions of the Pennsylvania Election Code requiring voter declarations on the 

outer envelope of absentee and mail-in ballots be correctly dated, 25 P.S. §§ 3146.6(a), 

3150.16(a) (collectively, the “Date Requirement”), Berks County allegedly “invalidate[s] the 

mail ballots of otherwise qualified domestic voters based on trivial paperwork errors while 

counting the mail ballots of military and overseas voters who make the same immaterial 

mistake.” Amended Complaint (doc. 121) ¶ 87. 

With respect to the challenged Date Requirement, Plaintiffs have no evidence to support 

their claim that Berks County treats military and overseas absentee ballots differently than it 

treats domestic civilian absentee or mail-in ballots.  In response to Plaintiffs’ interrogatories, 

Berks County stated that it received 146 military/overseas absentee ballots in the 2022 General 

Election, see Exhibit A (Deposition Transcript of Cody L. Kauffman taken Feb. 17, 2023 

(“C. Kauffman Dep.”) Ex. 2, at 1 (Response ¶ 1)), and that Berks County did not set aside any of 

those 146 military/overseas absentee ballots for violation of the Date Requirement, Exhibit A 

(C. Kauffman Dep.) Ex. 2, at 6-8 (Response ¶¶ 15-22)).2  Clarifying Berks County’s written 

 
2  Plaintiffs’ Concise Statement of Material Facts (doc. 276 & 283) and appendices Vol. I, III, 
and VI in support of their prior summary judgment motion (doc. 277, 279, 281) include many 
references to Berks County Rule 30(b)(6) representative Cody Kauffman, Esquire’s deposition 
transcript, see doc. 276 & 283 ¶¶ 12, 14, 15, 37, 39, 47-50, 53-56, 59, 63-65, 88, 91-92, 97, 102-
104, 113 (doc. 279, Appx. Vol. III, APP_00800-849) and doc. 281, Appx. Vol. V, APP_01169-
1172), and Berks County’s interrogatory responses, doc. 276 & 283 ¶¶ 34(e), 35, 36(d), 42-43, 
59, 91, 104, 111 (doc. 277, Appx. Vol. I, APP_00077-00086).  Berks County relies on Attorney 
Kauffman’s deposition testimony and its interrogatory responses (C. Kauffman Dep. Ex. 2) to 
support its summary judgment motion.  For the Court’s convenience, these materials are attached 
hereto as Exhibit A.  
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interrogatory responses, Berks County First Assistant Solicitor Cody L. Kauffman, Esquire 

testified that the reason Berks County did not set aside any military/overseas absentee ballots for 

violation of the Date Requirement in the 2022 General Election is because none of those 146 

absentee ballots had a missing or incorrect date on the voter declaration on the outer envelope.  

Exhibit A (C. Kauffman Dep.) at 103-105 and Dep. Ex. 2.3 

Because there is no evidence that Berks County treated or treats military and overseas 

absentee ballots differently from domestic civilian absentee or mail-in ballots, Plaintiffs’ 

remaining Equal Protection claim against Berks County must be dismissed. 

Even if there were evidence that Berks County treated or treats military and overseas 

absentee ballots differently than domestic absentee and mail-in ballots when it comes to applying 

the challenged Date Requirement, Plaintiffs base their Equal Protection claim against Berks 

County on the alleged difference in how Pennsylvania law—not Berks County custom, practice 

or policy—treats military and overseas ballots.  Amended Complaint ¶ 86 (“Yet state law applies 

a different rule to military and overseas voters who vote by mail, stating that a ‘voter’s mistake 

or omission in the completion of a document’ shall not invalidate their ballot ‘as long as the 

mistake or omission does not prevent determining whether a covered voter is eligible to vote.’ 

25 Pa. C.S. § 3515(a).”). 

Plaintiffs have not demonstrated, as required, that the alleged violation of the Equal 

Protection Clause is based on Berks County’s customs, practices or policies.  Colburn v. Upper 

Darby Township, 946 F.2d 1017, 1027 (3d Cir. 1991) (“In a § 1983 claim against a local 

government unit, liability attaches when it is the government unit’s policy or custom itself that 

 
3  Military/overseas absentee ballots are the same as “UOCAVA ballots” referenced by 
Plaintiffs’ counsel in Attorney Kauffman’s deposition. 
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violates the Constitution.”)  Because Plaintiffs’ Equal Protection claim alleges they are being 

treated differently than military and overseas absentee voters based on Pennsylvania law—and 

not based on any custom, practice or policy of Berks County, which is bound to follow 

Pennsylvania law and binding interpretation caselaw4—Plaintiffs’ Equal Protection claim against 

Berks County also fails for that independent reason. 

Finally, Plaintiffs’ Equal Protection claim fails because military and overseas absentee 

voters are not similarly situated to domestic absentee or mail-in voters.  Military and overseas 

absentee voters have different eligibility and timing requirements for submission of their 

absentee ballots.  Military and overseas absentee ballots must be completed and mailed by 

11:59 PM the day before election day, and the county election office must receive those 

completed ballots no later than 5:00 PM seven days following election day.  A separate uniform 

act applies, in conjunction with the Election Code, to military and overseas absentee voters.  

See 25 Pa. C.S.A. §§ 3501-3519 (Uniform Military and Overseas Voter Act).  And by virtue of 

being overseas or on military deployment, if their absentee ballot is rejected for any reason, 

 
4  See Ball v. Chapman (102 MM 2022), 289 Pa. 1, 28 (Pa. 2023) (“The Election Code 
commands absentee and mail-in electors to date the declaration that appears upon ballot return 
envelopes, and failure to comply with that command renders a ballot invalid as a matter of 
Pennsylvania law.”)  Because of the timing, the Pennsylvania Supreme Court in Ball v. Chapman 
issued an Order dated November 1, 2022 and a supplemental Order dated November 5, 2022.  
The Supreme Court’s November 1, 2022 Order said, “The Pennsylvania county boards of 
elections are hereby ORDERED to refrain from counting any absentee and mail-in ballots 
received for the November 8, 2022 general election that are contained in undated or incorrectly 
dated outer envelopes.”  The Court’s November 5, 2022 supplemental Order defined, for 
purposes of the November 8, 2022 general election, “incorrectly dated outer envelopes” as “(1) 
mail-in ballot outer envelopes with dates that fall outside the date range of September 19, 2022, 
through November 8, 2022; and (2) absentee ballot outer envelopes with dates that fall outside 
the date range of August 30, 2022, through November 8, 2022.  Pursuant to these Orders and the 
Court’s Majority Opinion issued February 8, 2023, the county boards of elections are required by 
law to set aside and not count domestic absentee and mail-in ballots “contained in undated or 
incorrectly dated outer envelopes.” 
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military and overseas absentee voters are unable to come into the county election office to cure 

any mistakes or arrange to vote in person in their precinct on election day.  Therefore, even if 

Pennsylvania law requires military and overseas absentee ballots to be treated differently when it 

comes to the Date Requirement, there is a lawful basis for that different treatment. 

III. Berks County’s compliance with the Pennsylvania Election Code’s 
Date Requirement does not unlawfully burden Plaintiffs’ right to vote 
in violation of the First and Fourteenth Amendment. 

As explained in Berks County’s brief in opposition to Plaintiffs’ motion for leave to 

amend (doc. 393), it would be inequitable to grant Plaintiffs leave, at this late stage of the case, 

to file a Second Amended Complaint asserting their proposed new Anderson-Burdick claim 

(proposed Count III).  If the Court disagrees, Berks County incorporates by reference its futility 

argument set forth in its brief in opposition to Plaintiffs’ motion for leave to amend (doc. 393). 

For those reasons, Berks County’s enforcement of the Date Requirement in the 

Pennsylvania Election Code and binding interpreting caselaw5 does not unlawfully burden 

Plaintiffs’ right to vote in violation of the First and Fourteenth Amendment.  Therefore, 

Plaintiffs’ proposed Anderson-Burdick claim is legally insufficient and not factually supported 

by the evidence.  Accordingly, the Court should grant summary judgment for Berks County and 

against Plaintiffs on Plaintiffs’ proposed Anderson-Burdick claim.6 

 
5  Ball v. Chapman, 289 Pa. 1, 28 (Pa. 2023); see also Pa. Supreme Court’s Nov. 1, 2022 Order 
and Nov. 5, 2022 supplemental Order in Ball v. Chapman (102 MM 2022), supra at page 5, n.3. 
6  Berks County expects to file a supplemental brief regarding the lack of merit of Plaintiffs’ 
proposed Anderson-Burdick claim more fully in the related case of Eakin v. Adams County 
Board of Elections, No. 1:22-cv-00340-SPB, where that claim was timely asserted.  If Plaintiffs 
in this case are permitted to assert their proposed Anderson-Burdick claim, Berks County 
incorporates those arguments as though set forth at length here. 
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IV. CONCLUSION.

For all of the above reasons, the Court should grant summary judgment for Berks County 

and against Plaintiffs the NAACP, the League of Women Voters of Pennsylvania, and Make the 

Road Pennsylvania on Count II of Plaintiffs’ Amended Complaint and on Plaintiffs’ proposed 

Anderson-Burdick claim. 

Respectfully submitted, 

Dated:  May 29, 2024  SMITH BUKOWSKI, LLC 

By: /s/ Jeffrey D. Bukowski 
Jeffrey D. Bukowski, Esquire 
PA Attorney I.D. No. 76102 
JBukowski@SmithBukowski.com 
1050 Spring Street, Suite 1 
Wyomissing, PA 19610 
Telephone: (610) 685-1600 
Facsimile:  (610) 685-1300 

Attorneys for Berks County Board of Elections 
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Exhibit A  

Pennsylvania State Conference of the NAACP, et al. v. Al Schmidt, et al. 
United States District Court for the Western District of Pennsylvania  

Excerpt of Deposition Transcript of Cody Kauffman dated Feb. 17, 2023 (including Dep. Ex. 2) 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

PENNSYLVANIA STATE 

CONFERENCE OF THE NAACP, et al.,  

 

   Plaintiffs, 

 

  v. 

 

LEIGH M. CHAPMAN, in her official 

capacity as Acting Secretary of the 

Commonwealth, et al.,  

 

   Defendants. 

 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

 

CIVIL ACTION  

 

No. 1:22-cv-00339-SPB 

 

 

 

 

 

 

RESPONSES OF DEFENDANT BERKS COUNTY BOARD OF ELECTIONS TO 

PLAINTIFFS’ FIRST SET OF INTERROGATORIES 

Pursuant to Fed. R. Civ. P. 33(b), defendant Berks County Board of Elections 

(“Berks Board”), by and through its attorneys, Smith Bukowski, LLC, responds to Plaintiffs’ 

First Set of Interrogatories as follows:  

1. State how many mail ballots and how many military-overseas ballots voters 

returned to You for the 2022 General Election. 

ANSWER:   Berks Board received a total of 28,829 mail ballots.  Included in that 

number were 146 military-overseas ballots.  Mail ballots net of military-overseas would be 

28,683.  These numbers do not include any mail ballots set aside because of missing and/or 

incorrect dates on their outer return envelopes. 

Exhibit 2
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2. State how many mail ballots You received in connection with the 2022 General 

Election that were signed and timely received but set aside and/or segregated because they 

lacked a handwritten date on the outer return envelope or showed a date on the outer return 

envelope that You deemed to be incorrect. If you allowed voters to correct or cure the envelope-

date issue, specify whether your response includes ballots that were ultimately corrected or 

cured. 

ANSWER:   Berks Board objects to the phrase “deemed to be incorrect.”  Berks Board 

did not “deem” any dates to be incorrect.  Rather, dated ballots were processed in accordance 

with the Pennsylvania Supreme Court’s November 5, 2022 supplemental Order in Ball v. 

Chapman.  Berks Board’s records show that there was a total of 782 ballots set aside because of 

missing and/or incorrect dates on their outer return envelopes.  This number does not include any 

ballots for which the voter appeared in person and timely corrected the date.  Berks Board does 

not have information on the number of timely corrected ballots. 

3. Identify and describe how you determined if a date on a mail ballot outer return 

envelope was “incorrect.” 

ANSWER:  Berks Board followed the Pennsylvania Supreme Court’s November 5, 2022 

supplemental Order in Ball v. Chapman.  

4. State the date on which you began sending the mail ballot packages to voters? 

ANSWER:  Berks Board began sending mail ballot packages to voters October 7, 2022. 

5. State whether you opened and/or counted mail ballots where the handwritten date 

on the return envelope was after September 19, 2022, but before the date on which you began 

sending the mail ballot package to voters. 

ANSWER:  Yes, in accordance with the Pennsylvania Supreme Court’s November 5, 

2022 supplemental Order in Ball v. Chapman. 

6. State whether you opened and/or counted absentee ballots where the handwritten 

date on the return envelope was after August 30, 2022, but before the date on which you began 

sending the mail ballot package to voters. 

ANSWER:  Yes.  Berks Board incorporates its response to Interrogatory 5 above as 

though set forth at length here. 
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7. Identify, by name, birthdate, address, party affiliation and any other demographic 

information available to you, the voters whose timely received mail ballots You set aside and/or 

segregated because they were received in signed outer return envelopes that lacked a handwritten 

date or showed a date on the voter declaration that You deemed to be incorrect.  In responding to 

this Interrogatory, state the specific reason why each ballot was set aside and, if You allowed 

voters to correct or cure the date issue, specify whether each voter was able to correct or cure the 

issue. 

ANSWER:  Berks Board objects to Interrogatory 7 on the ground that the requested 

voters’ personal identifying information is not relevant to the claims or defenses at issue in this 

action or, if relevant, is not proportional to the needs of the case considering the factors set forth 

in Fed. R. Civ. P. 26(b)(1).  The requested voters’ personal identifying information does not 

make Plaintiffs’ claims more or less likely to succeed.  The requested voters’ personal 

identifying information does not impact Plaintiffs’ claims; the only fact that is relevant is the 

number of mail-in/absentee/military-overseas ballots, if any, that county boards of elections 

disqualified and/or excluded from their vote totals in the 2022 General Election solely on the 

basis that those ballots’ outer return envelopes were undated or incorrectly dated in accordance 

with the Pennsylvania Supreme Court’s orders in Ball v. Chapman.  Berks Board also objects to 

Interrogatory 7 to the extent that providing the requested voters’ personal identifying information 

risks violating the law.  See, e.g., 25 P.S. § 2648 (governing public inspection of election 

records); 25 Pa. C.S. § 1404 (publicly released information “may not contain” signatures or 

certain other information regarding registered elector); 4 Pa. Code § 183.14(c)(1) (signatures and 

certain other information of voter registrants or applicants “may not be made available for public 

inspection or photocopying”); 25 P.S. § 3146.9 (“no proof of identification shall be made 

public”); 25 P.S. § 3150.17 (same). 

 

 On Thursday, January 19, 2023, the Office of the Attorney General, which represents 

Acting Secretary of the Commonwealth Chapman in this action, sent an email to counsel for the 

county boards of elections and Plaintiffs stating that it is the Department of State’s position that, 

regardless of the entry of a protective order, county boards of elections must redact from any 

ballot return envelopes produced in response to Plaintiffs’ document requests all voters’ personal 

identifying information (including voters’ names and addresses that may be printed on the 

envelopes or accessible through barcodes printed on the envelopes), citing Pennsylvania State 

Educ. Ass’n v. Commonwealth Dep’t of Cmty. & Econ. Dev., 148 A.3d 142, 157-158 (Pa. 2016), 

and Easton Area Sch. Dist. v. Miller, 232 A.3d 716, 733 (Pa. 2020).  Extrapolating the 

Department’s position regarding redaction of voters’ personal identifying information on ballot 

return envelopes to Plaintiffs’ request in Interrogatory 7 for voters’ personal identifying 

information, Berks Board believes that providing the requested voters’ personal identifying 

information could violate not only 25 P.S. § 2648 but also the Department’s (and Attorney 

General’s) position and the legal authority that forms the basis of that position. 

 

 Accordingly, Berks Board will not provide the requested voters’ personal identifying 

information unless and until Berks Board can be certain that providing the requested information 

will not put Berks Board and its agents (including its counsel) in jeopardy of violating the law or 

facing charges that it and its agents violated the law. 
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8. Did any mail ballots described in Interrogatory 2 have any other defects, besides a 

missing or incorrect handwritten date on the outer return envelope, that would cause You not to 

count them? If so, state how many such mail ballots had an additional defect, describe those 

defects, and identify the voters whose timely received mail ballots had such additional defect(s). 

ANSWER:  If a returned ballot was not in compliance with the requirements set forth in 

Ball v. Chapman, it was set aside, segregated, and preserved, as required by the Pennsylvania 

Supreme Court’s Orders.  It is possible some of those ballots could have had additional defects, 

such as being a naked ballot (missing the secrecy envelope) that would have precluded it from 

being counted, but Berks Board does know due to the segregation/preservation requirements 

within the Supreme Court’s Orders. 

9. Did You determine that any voters who sent timely mail ballots described in 

Interrogatory 2 were not qualified, eligible voters? If so, describe how you determined such 

voters to be ineligible and identify, for each such voter, the basis for ineligibility. 

ANSWER:  The term “qualified, eligible voters” is broad and vague; without further 

clarification, it is difficult to answer this Interrogatory with a simple “yes” or “no” response.  If a 

returned ballot was not in compliance with the requirements set forth in Ball v. Chapman, it was 

set aside, segregated, and preserved, as required by the Pennsylvania Supreme Court’s Orders.  

Berks Board did not undertake a subsequent review to determine voter eligibility/qualifications.   

10. State whether You or any of Your agents identified or raised any credible fraud 

concerns specifically as to any individual mail ballot described in Interrogatory 2. If so, describe 

the nature of such fraud concerns. 

ANSWER:   The term “credible fraud concerns” is broad and vague; without further 

clarification, it is difficult to answer this Interrogatory with a simple “yes” or “no” response If a 

returned ballot was not in compliance with the requirements set forth in Ball v. Chapman, it was 

set aside, segregated, and preserved, as required by the Pennsylvania Supreme Court’s Orders.  

Berks Board did not undertake a subsequent review to determine if there were “credible fraud 

concerns,” as Berks Board understands that term.  Berks Board is not presently aware of any 

issues of potential fraud related to any of these ballots. 
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11. Did You provide notice to voters whose timely received mail ballots were set 

aside and/or segregated because the signed outer return envelope was missing a date or showed a 

date that You determined to be incorrect?  If so, identify and describe how and when you notified 

voters of missing or incorrect dates on the signed outer return envelope. 

ANSWER:  Berks Board does not have a “notice and cure” procedure; however, the 

Berks Board discussed this issue at a public meeting and issued a press release stating that voters 

would be permitted to come in and cure their ballots because the Orders in Ball v. Chapman were 

issued days before the 2022 General Election.  Prior to that, Berks Board had planned to count 

undated and incorrectly dated ballots pursuant to the Commonwealth Court’s August 2022 Order 

in Chapman v. Berks County.  As such, some voters (who may have previously returned 

undated/misdated ballots) received notice that their ballots were received (and would be 

counted), only to have that notice be reversed by the Supreme Court’s Orders in Ball v. 

Chapman.  The Board felt this was a unique situation, was unfair to those voters, and therefore 

allowed voters the opportunity to correct the issue in this limited circumstance despite not 

otherwise having a formal “notice and cure” procedure. 

12. Did You provide mail ballot voters described in Interrogatory 11 with an 

opportunity to correct or cure the identified issues with dating the outer return envelope? If so, 

identify and describe the cure methods offered and how you instructed notified voters to cure any 

missing or incorrect date issues. 

ANSWER:  Yes, voters were able to come into the Office of Election Services and 

review and cure their mail-in/absentee ballots. 

13. If you provided notice and an opportunity to cure as described in 

Interrogatories 11 and 12, how many mail ballot voters cured their envelope date issue? 

ANSWER:  Berks Board did not track that information, as cured ballots were then 

placed in the “general population” of ballots received that did not have deficiencies, and new 

ballots with a date deficiencies continued to be received.  The undated and incorrectly dated 

ballot numbers fluctuated on a daily basis and were not otherwise tracked. 
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14. Do You contend that the handwritten date is material in determining whether a 

mail ballot voter is qualified to vote in the election in which they have cast a ballot? If so, what is 

the basis for that contention? 

ANSWER:  Under the Pennsylvania Supreme Court’s November 1, 2022 Order in Ball 

v. Chapman (102 MM 2022), Berks Board and the other county boards of elections were 

required to refrain from counting and including in the vote totals absentee or mail-in ballots with 

undated or incorrectly dated return envelopes.  The Court’s November 5, 2022 supplemental 

Order further defined an “incorrectly dated ballot” as (1) mail-in ballot outer envelopes with 

dates that fall outside the range of September 19, 2022 through November 8, 2022, and 

(2) absentee ballot outer envelopes with dates that fall outside the date range of August 30, 2022 

through November 8, 2022.  Accordingly, in those instances, Berks Board did not use the date to 

determine or confirm a voter’s “eligibility” to the extent that term means qualification to vote or 

cast a ballot in that election; however, voters who returned ballots without any date on the outer 

return envelope, or dates that fell outside of the range defined by the Pennsylvania Supreme 

Court’s supplemental Order were not disqualified or prohibited from voting or “disenfranchised” 

as alleged in Plaintiffs’ Amended Complaint.  Rather, their ballots were disqualified or not 

“eligible” to be counted, and thus were not counted, because the voter failed to cast their ballot in 

accordance with the mandatory voting requirements as interpreted by the Pennsylvania Supreme 

Court.   

 

 Accordingly, it is Berks Board’s contention that the Materiality Provision of the Civil 

Rights Act, 52 U.S.C. § 10101(a)(2)(B), is not implicated by the dating requirement because the 

dating of the outer return envelope is not used to determine voters’ qualifications or eligibility to 

vote in any election and thereby exclude or preclude a voter from voting in any election.  To the 

contrary, voters who return ballots with an undated or incorrectly dated outer return envelope 

have exercised their right to vote; however, their ballots are disqualified for not complying with 

the requirements of the Pennsylvania Election Code as interpreted by the Pennsylvania Supreme 

Court in Ball v. Chapman. 

15. Did You count timely-received military-overseas ballots in the 2022 General 

Election if the voter failed to date their voter declaration or included a date that You deemed to 

be incorrect? If so, state how many such military-overseas ballots You counted.  If not, state how 

many such military-overseas ballots You set aside and/or segregated due to missing or 

purportedly-incorrect dates on the outer return envelopes. 

ANSWER:  Berks Board believes it did not receive any military-overseas ballots that 

were not counted based on a missing and/or incorrect date on the elector’s declaration on the 

return envelope. 
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16. Identify, by name, birthdate, address, party affiliation and any other demographic 

information available to you, the voters who timely submitted military-overseas ballots but failed 

to date their voter declaration or included a date that You deemed to be incorrect. 

ANSWER:  Berks Board incorporates by reference its objections to Interrogatory 7 as 

though set forth at length here.  Subject to and without waiving those objections, Berks Board 

does not have any responsive information requested in Interrogatory 16.  See Berks Board’s 

response to Interrogatory 15, which is incorporated by reference as though set forth at length 

here. 

17. Did the military-overseas ballots described in Interrogatory 15 have any other 

defects, besides a missing or incorrect date, that would cause You not to count them? If so, state 

how many such military-overseas ballots had an additional defect, describe those defects, and 

identify the voters whose timely received military-overseas ballots had such additional defect(s). 

ANSWER:  Not applicable.  See Berks Board’s response to Interrogatory 15, which is 

incorporated by reference as though set forth at length here. 

18. Did You determine that any voters who sent timely military-overseas ballots 

described in Interrogatory 15 were not qualified, eligible voters? If so, describe how you 

determined such voters to be ineligible and identify, for each such voter, the basis for 

ineligibility. 

ANSWER:  Not applicable.  See Berks Board’s response to Interrogatory 15, which is 

incorporated by reference as though set forth at length here. 

19. State whether You or any of Your agents identified or raised any credible fraud 

concerns specifically as to any of the military-overseas ballots described in Interrogatory 15. If 

so, describe the nature of such fraud concerns. 

ANSWER:  Not applicable.  See Berks Board’s response to Interrogatory 15, which is 

incorporated by reference as though set forth at length here. 

20. If You did not count the timely received military-overseas ballots described in 

Interrogatory 15, did you provide notice to the voters whose military-overseas ballots were set 

aside and/or segregated because the voter failed to date their voter declaration or included a date 

that You determined to be incorrect? If so, identify and describe how and when you notified 

those voters. 

ANSWER:  Not applicable.  See Berks Board’s response to Interrogatory 15, which is 

incorporated by reference as though set forth at length here. 
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21. If You did not count the timely received military-overseas ballots described in 

Interrogatory 15, did You provide the voters who submitted such military-overseas ballots with 

any opportunity to correct or cure the identified issues with the date? If so, identify and describe 

the cure methods offered and how you instructed notified voters to cure any date issues. 

ANSWER:  Not applicable.  See Berks Board’s response to Interrogatory 15, which is 

incorporated by reference as though set forth at length here. 

22. If you provided notice and an opportunity to cure as described in Interrogatories 

20 and 21, how many military-overseas voters cured their date issue? 

ANSWER:  Not applicable.  See Berks Board’s response to Interrogatory 15, which is 

incorporated by reference as though set forth at length here. 

Dated: January 20, 2023    SMITH BUKOWSKI, LLC 

By: /s/ Jeffrey D. Bukowski   

Jeffrey D. Bukowski, Esquire 

PA Attorney I.D. No. 76102 

JBukowski@SmithBukowski.com 

1050 Spring Street, Suite 1 

Wyomissing, PA 19610 

Telephone: (610) 685-1600 

Facsimile:  (610) 685-1300 

Attorneys for Berks County Board of Elections
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foregoing document was served by electronic mail on all counsel of record on the below date. 

Dated:  January 20, 2023    SMITH BUKOWSKI, LLC 

By: /s/ Jeffrey D. Bukowski   

Jeffrey D. Bukowski, Esquire 

PA Attorney I.D. No. 76102 

JBukowski@SmithBukowski.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

PENNSYLVANIA STATE 
CONFERENCE OF THE NAACP, et al.,  
 
   Plaintiffs, 
 
  v. 
 
AL SCHMIDT, et al.,  
 
   Defendants. 
 

: 
: 
: 
: 
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: 
: 
: 
: 
: 
: 

 
 
CIVIL ACTION  
 
No. 1:22-cv-00339-SPB 
 
 
 
 
 
ELECTRONICALLY FILED 

[PROPOSED] ORDER 

AND NOW, this ____ day of ____________, 2024, upon consideration of the motion for 

summary judgment and supporting brief filed by Defendant Berks County Board of Elections, 

any responses thereto, and other matters of record, it is hereby ORDERED that Berks County’s 

motion for summary judgment is GRANTED, and all claims against the Berks County Board of 

Elections are DISMISSED WITH PREJUDICE. 

BY THE COURT: 

_________________________________________ 
HONORABLE SUSAN PARADISE BAXTER, J.
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ELECTRONICALLY FILED 

CERTIFICATE OF SERVICE 

Pursuant to Fed. R. Civ. P. 5(b) and LCvR 5.6, the undersigned hereby certifies that the 

foregoing document was electronically filed on the below date with the Court’s CM/ECF system, 

which transmitted a Notice of Electronic Filing of the filed document on counsel of record and/or 

each party in the case who is registered as a Filing User. 

Dated:  May 29, 2024     SMITH BUKOWSKI, LLC 

By: /s/ Jeffrey D. Bukowski   
Jeffrey D. Bukowski, Esquire 
PA Attorney I.D. No. 76102 
JBukowski@SmithBukowski.com 
1050 Spring Street, Suite 1 
Wyomissing, PA 19610 
Telephone: (610) 685-1600 
Facsimile:  (610) 685-1300 

Attorneys for Berks County Board of Elections 
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