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INTRODUCTION

The Secretary’s motion presents no emergency. It arises from a contrived
crisis, itself birthed from political expediency. In the midst of voting for Alabama’s
May primary election, the Secretary makes several remarkable requests that would
thrust this Court into “‘[1]ate judicial tinkering’ that ‘can lead to disruption and to
unanticipated and unfair consequences for candidates, political parties, and voters,
among others.”” Malliotakis v. Williams, 146 S. Ct. 809, 811 (2026) (Alito, J.,
concurring) (citation omitted); cf. Abbott v. League of United Latin Am. Citizens,
146 S. Ct. 418, 419 (2025) (staying a decision that “improperly inserted itself into
an active primary campaign, causing much confusion”).

The Secretary asks for this Court’s late intervention in service of discarding
thousands of legally cast ballots and propelling Alabama into a situation where
“[v]oters and candidates everywhere are bound to be confused,” Ala. Sec’y of
State’s Mot. to Stay at 39, Merrill v. Milligan, No. 21-1086 (U.S. Jan. 28, 2022), as
“the ‘State’s election machinery is already in progress,”” Ala. Sec’y of State Reply
Br. on Mot. to Stay at 26, Merrill v. Milligan, No. 21-1086 (U.S. Feb. 2, 2022)
(quoting Reynolds v. Sims, 377 U.S. 533, 585 (1964)).

Even on the merits of his arguments, the Secretary also cannot satisfy the

standard for an emergency stay or vacatur because he cannot meet a single prong of

1
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that test. A fair review of the district court’s opinions shows that assessing the
implications of Louisiana v. Callais, Nos. 24-109 & 24-110, 2026 WL 1153054
(U.S. Apr. 29, 2026), on this record requires far more than a three-day glance. A
close look shows that Plaintiffs have all the evidence for success under the revised
standard, including race-blind maps that meet the State’s redistricting standards,
evidence disentangling race and party in voting patterns, and substantial evidence
of recent intentional racial discrimination in voting.

At bottom, the Secretary asks this Court to dispense with merits briefing
despite over four years of litigation and an eight-day trial for which the district court
had a “special vantage point . . . to conduct an intensely local appraisal,” Negron v.
City of Miami Beach, 113 F.3d 1563, 1566 (11th Cir. 1997) (citation omitted), in
favor of this three-day briefing schedule. And he does so after this Court has already
denied another of his stay motions. Ala. State Conf. of NAACP v. Allen, No. 25—
13007, 2025 WL 3091433 (11th Cir. Oct. 30, 2025).

Yet he relies on a single inapposite case where the Court remanded on a
limited issue to the district court after its dismissal of the plaintiffs’ habeas petition.
This case does not create any legal standard that would apply here. Moreover, the
Secretary asks for relief from this Court in violation of the Federal Rules of

Appellate Procedure, which required him to first seek relief in the district court.

2
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The Court has its choice of reasons to reject the Secretary’s extraordinary

requests, any one of which is sufficient to defeat the motion.

ARGUMENT

Granting a stay pending an appeal, or emergency vacatur, is an “exceptional”
occurrence—appellate courts “must always be diffident in interposing [their] power
... into the province of the trial court and its orders save upon full briefing and
mature reflection.” Garcia-Mir v. Meese, 781 F.2d 1450, 1453 (11th Cir. 1986).
Appellants must make a “strong showing” of likelihood of success on the merits and
irreparable injury absent a stay, both of which require “more than the mere
possibility.” Democratic Exec. Comm. of Fla. v. Lee, 915 F.3d 1312, 1317 (11th Cir.
2019). The Court must also consider whether issuing a stay will substantially injure
other parties and where the public interest lies. /d.

I. The Emergency Relief Requested Is Both Improper and Unnecessary.

A. Vacating or staying the injunction to allow for redistricting would
interfere with an election where voters are voting, violating Purcell.

The Secretary asks this Court to order relief that would run smack into the
Supreme Court’s longstanding disapproval of disrupting a state’s voting rules close
to an election. See, e.g., Purcell v. Gonzalez, 549 U.S. 1 (2006). Here, granting the
Secretary’s motion would not only bless the Court “improperly insert[ing] itself into

an active primary campaign, causing much confusion,” 4bbott, 146 S. Ct. at 419,

3
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but would require the actual discarding of thousands of votes already properly cast
by eligible Alabamians in an ongoing election. Just weeks ago, Justice Alito

(114

bemoaned—in a case where voting was still weeks away—“‘[l]ate judicial
tinkering’ that ‘can lead to disruption and to unanticipated and unfair consequences
for candidates, political parties, and voters, among others.”” Malliotakis, 146 S. Ct.
at 811 (Alito, J., concurring) (citation omitted). But that is precisely what the
Secretary asks this Court to do by revoking the operative Senate map and reverting
to the previously enjoined 2021 plan in the middle of voting.

The Secretary has not cited a single case in which a federal court has
interfered in an ongoing election whatsoever, let alone based on a change in the law
that will likely not lead to a different result in the underlying case. Indeed, “[t]he
decision to enjoin an impending election is so serious that the Supreme Court has
allowed elections to go forward even in the face of an undisputed constitutional
violation.” Sw. Voter Registration Educ. Project v. Shelley, 344 ¥.3d 914, 918 (9th
Cir. 2003). In adopting the Secretary’s arguments in a 2022 decision involving a
challenge to Alabama’s congressional maps, Justice Kavanaugh explained the
consequences: court intervention to change Alabama’s congressional map when the

beginning of voting in the primary was seven weeks away, even with “heroic efforts

by ... state and local authorities in the next few weeks ... likely would not be

4
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enough to avoid chaos and confusion.” Merrill v. Milligan, 142 S. Ct. 879, 880
(2022) (Kavanaugh, J., concurring).

Even in Callais itself, the Supreme Court stayed the district court’s injunction
on Purcell grounds many months before the next relevant election—well before
active primary election voting was occurring. Robinson v. Callais, 144 S. Ct. 1171
(2024). The Secretary may point to the Supreme Court’s decision in Callais to send
down the decision before the time under Supreme Court Rule 45.3 has passed. See
Callais v. Louisiana, No. 25A1197 (U.S. May 4, 2026). But the decision was based
on the Court’s [mistaken] belief that appellants there had “not expressed any intent
to ask this Court to reconsider its judgment,” and thus did not consider the propriety
of interfering with ongoing election. /d. at 1. And of course, Callais concerned a
map that the Supreme Court has already declared unconstitutional—not one which,
as here, the parties have not yet briefed the merits of the appeal and where this Court
has already denied a stay. Ala. State Conf. of NAACP v. Allen, No. 25-13007, 2025
WL 3091433 (11th Cir. Oct. 30, 2025).

Judicial intervention here would cause mass confusion for voters, election
administrators, and candidates. Alabama voters will select their candidates for State
Senate and many other offices in statewide primary elections on May 19. But voting

began weeks ago. No later than April 4, Alabama election officials began mailing

5
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out absentee ballots for this election as required under the Uniformed and Overseas
Citizen Absentee Voting Act. 52 U.S.C. § 20310. Absentee ballots for the May
primary elections were “deliver[ed] to the absentee election manager[s]” no later
than March 25, Ala. Code § 17-11-12 (2025), and election managers have since
provided those ballots to qualified voters, including in-person, upon receipt of a
valid application for an absentee ballot, Ala. Code § 17-11-5 (2025).

With the May primary election ongoing, judicial intervention will
disenfranchise voters who already cast their ballots, confuse all voters, and raise
serious constitutional concerns by changing voting rules after voting has already
begun. See Roe v. State of Ala. By & Through Evans, 43 F.3d 574, 580 (11th Cir.
1995) (finding a substantive due process violation where “plaintiffs have
demonstrated fundamental unfairness” in election procedures due to a ruling that
occurred after voting). It is “hard to envision a more ‘severe restriction’ than
retroactive invalidation of one’s vote.” Griffin v. N.C. State Bd. of Elections, 781 F.
Supp. 3d 411, 449 (E.D.N.C. 2025) (citation omitted) (three-judge court).

It is an understatement to say that the Secretary has “not established that the
changes” requested “are feasible without significant cost, confusion, or hardship,”
Merrill, 142 S. Ct. at 881-82 (Kavanaugh, J., concurring). Instead, he hands this

Court a lit match to throw on an electoral bonfire.

6
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B. The Special Session presents no emergency or exigency.

Judicial intervention here is also inappropriate because no emergency exists.
Governor Ivey chose to call a preemptive special legislative session in the hope of
sanctioning do-over primaries under different maps if the district court’s injunctions
are vacated or modified. See Proclamation, Dkt. 65-5. The Secretary now relies on
the State’s own self-imposed, eleventh-hour special session as justification for
demanding emergency vacatur and bypassing full briefing on and -careful
consideration of the implications of Callais in this distinct matter. But the special
session’s goal is to pass legislation that would allow a special election—discarding
the votes cast in the ongoing primary—only if the Court decides to vacate the
injunction. /d. In other words, rather than calling a special session in the event the
injunction is vacated, this 1s the Legislature’s attempt to have the tail wag the dog.

Alabama’s Constitution prevents the Legislature from drawing new Senate
maps until after the 2030 census. See Ala. Const., art. IX, § 200. This ban on mid-
decade redistricting is well recognized. See, e.g., Ala. State Conf. of the NAACP v.
Allen (“Ala. NAACP I’), 796 F. Supp. 3d 759, 769 (N.D. Ala. 2025) (““‘Alabama law
prohibits mid-decade redistricting for state legislative seats . . . .”); Op. of the Justs.,
47 So. 2d 714, 716 (Ala. 1950) (“[O]nly one apportionment is contemplated during

the ten-year period that a given census enumeration is in effect.”).

7
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At most, the Special Session could seek to reinstate the prior Senate map it
enacted in 2021, but that legislative action would be wholly redundant. The district
court “enjoin[ed] Secretary Allen and his successors in office from conducting any
Senate elections according to . . . the plan the Alabama Legislature enacted in 2021,”
Dkt. 65-3 at i1 & 1v, and instead “ordered [the Secretary] to administer Alabama’s
2026 and 2030 state Senate elections” according to the court-approved Remedial
Plan, Dkt. 65-4 at 29; see also Appellant’s Br., Dkt. 65-1 at 3—4 (describing
injunctions). Thus, if the Secretary were to succeed in vacating the district court’s
injunctions, the result would be reinstating the Legislature’s 2021 Plan without any
legislative action.

The “necessity” of the Legislature sanctioning a do-over primary—with the
resultant repercussions for voters and election officials—is not tethered to the timing
of this special session. The Secretary has declared that the ongoing primary will
continue as scheduled.! Voting is already underway. To hold the 2026 elections
under different maps, the Governor would need to void valid votes in an ongoing
election and call a special election regardless of when any vacatur occurred. This

underscores the lack of exigency and counsels in favor of a more reasoned approach.

! Secretary of State Wes Allen: “May 19 Primary Election to Proceed as Planned,” Ala. Sec. of
State (May 4, 2026), https://www.sos.alabama.gov/newsroom/secretary-state-wes-allen-may-19-
primary-election-proceed-planned.
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II. Defendants Have Not Made a Sufficient Showing to Require Emergency
Vacatur or a Stay, and the Evidence Merits Full Briefing After Callais.

A. Based on the Court’s findings from trial, Defendants have not shown a
high likelihood of reversal under the Callais standard that justifies a stay
or immediate vacatur.

Even under the Callais standard, this Court is likely to affirm the district
court’s thorough decision. In Callais, the Supreme Court repeatedly emphasized that
it “ha[d] not overruled” Allen v. Milligan, 599 U.S. 1, 23 (2023), where the Court
recently affirmed a finding that Alabama likely violated Section 2 of the Voting
Rights Act. Here, “the plaintiffs and the State presented much of the same evidence
that was presented in [Milligan], including ten of the same expert witnesses who
opined on overlapping issues.” Ala. NAACP I, 796 F. Supp. 3d at 776. As further
explained below, this case shares much of the evidence that the Supreme Court
found sufficient to demonstrate a Section 2 violation in Allen, even applying the
Callais standard.

1. Plaintiffs’ Illustrative Plan and the Remedial Plan satisfy the Callais
preconditions and the State’s identified redistricting goals.

In Callais, the Court revised the first Gingles precondition, which requires
plaintiffs to submit illustrative maps with an additional opportunity district. Callais,
2026 WL 1153054, at *15. Under the revised standard, (1) “plaintiffs cannot use

race as a districting criterion”; and (2) the “illustrative maps must meet all the State’s
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legitimate districting objectives, including traditional districting criteria and the
State’s specified political goals.” Id. The district court already concluded that
Plaintiffs satisfy these requirements.

First, the district court properly concluded that Plaintiffs’ expert, Mr. Anthony
Fairfax, did not improperly use race as a criterion in redistricting. Ala. NAACP I,
796 F. Supp. 3d at 770. Indeed, Alabama’s own expert never alleged that Mr. Fairfax
improperly used race in drawing illustrative District 25. Id. at 854. While Mr. Fairfax
knew “where the minority community exist[ed]”—as any mapmaker familiar with
Alabama would—he did not display or otherwise rely on race in drawing illustrative
District 25. Id. at 791. A cartographer does not improperly use race where, as here,
he “consider[s] the relevant racial data only after he had drawn” a challenged map
and he “generate[s] that data solely for a lawful purpose” of checking that the “maps
he produced complied with [the Court’s] Voting Rights Act precedent.” Alexander
v. 8.C. State Conf. of the NAACP, 602 U.S. 1, 22 (2024); see also Callais, 2026 WL
1153054, at *2 (citing Alexander with approval).

Moreover, this Court cannot “shut [its] eyes” to the fact that the district court
devised a constitutional race-blind remedy. See Wright v. Sumter Cnty. Bd. of
Elections, 979 F.3d 1282, 1303 (11th Cir. 2020) (examining a remedial plan to
determine whether the plaintiffs satisfied Section 2 of the Voting Rights Act). The
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Remedial Plan was drawn by a non-party who “did not display any racial
demographic data while he drafted the [Remedial] Plan.” Ala. State Conf. of the
NAACP v. Allen (“Ala. NAACP II”’), 809 F. Supp. 3d 1366, 1380 (N.D. Ala. 2025).
The Special Master also reviewed the Remedial Plan “race-blind.” /d. at 1373. Thus,
the district court rejected Alabama’s unsupported claim that the Remedial Plan was
“race-predominant even though it was prepared race-blind.” /d. at 1381.

Second, the Court did not err in concluding that Plaintiffs’ illustrative plans
satisfied the State’s own redistricting criteria. No member of the Legislature asserted
any partisan objectives as motivating the district lines in the 2021 Senate Plan, and
the legislative redistricting guidelines contained no reference to partisanship. Ala.
NAACP I, 796 F. Supp. 3d. at 776-78. Here, as in Milligan, Alabama leaders
expressly disclaimed any partisan motive in drawing the 2021 Senate Plan. The
Chair of the Senate’s Redistricting Committee, Jim McClendon, who oversaw the
enactment of the 2021 Senate Plan, testified that partisanship was not a factor in
drawing the Enacted Plan and that the Plan was drawn without even looking at
political data. Dist. Ct. Dkt. 235-1 at 28-29. Here, like in Milligan, “the State did
not defend its map on the ground that it was drawn to achieve a political objective.”
Callais, 2026 WL 1153054, at *18. Plaintiffs therefore had no duty to meet goals

that Alabama itself never tried to advance. Rather, Mr. Fairfax closely followed the
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State’s redistricting criteria when drawing Plaintiffs’ illustrative plans. Ala. NAACP
1,796 F. Supp. 3d at 853—54. No party has provided evidence otherwise.

The Remedial Plan also meets “all of the State’s legitimate districting
objectives, including traditional districting criteria and the State’s specified political
goals.” Callais, 2026 WL 1153054, at *15. The Remedial Plan was “closest to the
[Enacted] Plan, limiting its modifications to . . . only two districts.” 4la. NAACP 11,
809 F. Supp. 3d at 1375. It has the same compactness scores as the Enacted Plan,
and splits three fewer municipalities statewide. /d. at 1375.

While Alabama never asserted a partisan goal, the Remedial Plan also is likely
to maintain the partisan makeup of the Senate. Under the Remedial Plan, a
Republican candidate is more likely than a Democratic one to win elections in
District 26. See id. at 1375 (noting that “a Black-preferred [Democrat] wins
approximately 47% of the nineteen elections studied”). Indeed, according to
Plaintiffs’ own analysis, Democrats have completely failed to win in any recent
elections for District 26 under the Remedial Plan. /d. at 1377.

Thus, the Court had every basis to conclude that Plaintiffs’ illustrative plans
and the Remedial Plan met all the State’s “legitimate redistricting objectives.”

Callais, 2026 WL 1153054, at *15.

12
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2. Consistent with Callais, the district court found that race, rather than
party, drives racially polarized voting in Alabama.

Callais requires that plaintiffs “disentangle” race and political affiliation in
analyzing voting patterns. 2026 WL 1153054, at *15. Here, the district court found
that Plaintiffs showed that race, more than partisan politics, drives polarization in
Alabama. Ala. NAACP 1,796 F. Supp. 3d at 861-65.

First, the Court accepted Plaintiffs’ evidence showing that racial polarization
cannot be explained by party preference. The Court declined to find that White
Republican voters were willing to support Black Republicans, particularly in
Montgomery. Ala. NAACP I, 796 F. Supp. 3d at 863. In examining two 2024
Republican primary races in the Montgomery area, the Court found that White
voters overwhelmingly supported White Republicans over Black Republicans. /d.
For example, in the 2024 Republican primary in Congressional District 2, four Black
candidates finished behind the four White candidates, with the four Black candidates
“together receiv[ing] only 6.2% of the total vote.” Id. The Court also accepted that
“several stipulated facts are to the same effect,” where Black Republicans lost
primaries for Congressional District 3, State House District 27, and the 2022 U.S.
Senate, with the Black candidates garnering only between 0.9% and 8.7% of votes.

Id. Thus, the Court found “that White Republicans are not willing to support
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minority [Republican] candidates in large numbers.” /d. The Court also had before
it evidence from nonpartisan mayoral elections where, even in the absence of party
labels, Black voters and White voters still voted along racial lines. See id. at 808.

Second, the Court also found that the political parties’ positions on key issues
like abortion and same-sex marriage did not explain the voting patterns of Black
voters. Rather, Black voters and White voters in Alabama both oppose same-sex
marriage and abortion in roughly equal numbers, but these shared political positions
are not reflected in their voting patterns. /d. at 863—64. Unlike in Callais, 2026 WL
1153054, at *17, the evidence here showed that even where party was held constant,
the pattern of racial polarization persisted between Black and White voters in the
enjoined areas of Alabama’s 2021 Senate Plan.

Third, the district court found the Secretary’s experts on electoral politics, Dr.
Hood and Dr. Bonneau, of limited value because they both drew broad conclusions
from “very limited atypical data,” Id. at 859, 861, and their opinions contradicted
election results in Alabama. /d. at 859.

3. Plaintiffs provided ample evidence of present-day intentional
discrimination in Alabama, including regarding voting.

In Callais, the Supreme Court faulted the Robinson court for failing to

consider that none the evidence it cited “showed even a plausible likelihood of
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intentional discrimination,” Callais, 2026 WL 1153054, at *17, and that it focused
on much older evidence of intentional discrimination by Louisiana officials rather
than focusing on current conditions. /d. at *16. Here, Plaintiffs’ evidence provides
much “more than a remote bearing” on “present-day intentional racial
discrimination regarding voting.” /d.

For example, the Court relied upon the fact that in the past twelve years,
multiple political subdivisions in Alabama were bailed back into preclearance
review under Section 3(c) of the Voting Rights Act based on intentionally
discriminatory voting practices. See Ala. NAACP 1, 796 F. Supp. 3d at 868. It also
cited United States v. McGregor, 824 F. Supp. 2d 1339, 1345-47 (M.D. Ala. 2011),
where a federal court found that Alabama State Senators conspired to depress Black
voter turnout by keeping a referendum issue popular among Black voters (whom the
Senators called “Aborigines”) off the ballot. /d. at 869. And it noted that after the
2010 Census, Black voters and legislators successfully challenged twelve state
legislative districts as unconstitutional racial gerrymanders. /d. The Court found
both “a pervasive and protracted history of official discrimination in voting rights in
Alabama,” and that this pattern “has run well into the present era: several of the
decisions recited above were issued in the last ten years and by federal judges who

remain in service today.” Id. There were also direct examples from just the last few
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years, such as testimony that, unlike Black representatives, White representatives
had not attended NAACP events to discuss issues relating to the expansion of
Medicaid and access to health care for Black Alabamians, id. at 165, and that the
only elected officials who have met with the NAACP about civil rights issues are
Black Representatives, id. at 180.

The Secretary has not made a strong showing that he would now prevail on
the merits under Callais, making an emergency stay or vacatur improper.

B. Plaintiffs and their members will face irreparable harm if the motion is
granted, and the public interest and equities weigh against it.

The Secretary also bears the burden to show, among other things, that he “will
be irreparably injured absent a stay,” and that a stay will not “substantially injure
the other parties interested in the proceeding.” Swain v. Junior, 958 F.3d 1081, 1088
(11th Cir. 2020) (citing Nken v. Holder, 556 U.S. 418, 426 (2009)). He cannot meet
this burden, nor justify inflicting irreparable injuries on Plaintiffs.

First, the Secretary has not shown the irreparable harm required for
emergency equitable relief. Instead, the Secretary’s own motion confirms the
speculative nature of his alleged harm. The Governor called a special session merely
“to consider legislation” for a special primary if district lines are altered, making that

special session irrelevant to the proceedings here. Appellant’s Br., Dkt. 65-1 at 3;
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see also id. at 15 (“[1]t remains to be seen what the Alabama Legislature will do
during its special session”). That concession defeats any claim of even concrete
harm, let alone imminent irreparable injury. See Siegel v. LePore, 234 F.3d 1163,
1176 (11th Cir. 2000) (en banc) (“[T]he asserted irreparable injury must be neither
remote nor speculative, but actual and imminent.”) (citation omitted).

By contrast, Plaintiffs and voters face concrete and irreparable injuries if the
injunction is vacated or stayed. Any loss of constitutional rights is presumed an
irreparable injury. Elrod v. Burns, 427 U.S. 347, 373 (1976). Impairments of
fundamental voting rights are irreparable injuries. See Charles H. Wesley Educ.
Found., Inc. v. Cox, 408 F.3d 1349, 1352 (11th Cir. 2005); see also Democratic
Exec. Comm. of Fla., 915 F.3d at 1327. The right to vote includes the right to cast
an effective ballot that is counted in the election in which it is lawfully submitted.
See United States v. Classic, 313 U.S. 299, 315 (1941). Yet thousands of Alabama
voters, including some of Plaintiffs’ members, have already cast their absentee
ballots and will face irreparable harm by not having their votes counted if the
Secretary’s requested relief is granted. See Roe, 43 F.3d at 580 (recognizing due
process violations where election officials changed absentee-ballot rules after
ballots had been cast). This loss of voting rights in an election cannot be remedied
after the fact. See League of Women Voters of N.C. v. North Carolina, 769 F.3d 224,
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247 (4th Cir. 2014) (“[O]nce the election occurs, there can be no do-over and no
redress.”)

The public interest and balance of equities weigh heavily against emergency
relief because of the confusion, uncertainty, and likely constitutional violations that
it would inject into an active election. This would undermine “[c]onfidence in the
integrity of our electoral processes,” which “is essential to the functioning of our
participatory democracy.” Purcell, 549 U.S. at 4. The State has no interest in
conducting an election under circumstances that result in mass voter confusion and
diminished turnout, based on a rushed consideration of a multi-thousand-page trial
record and several-hundred-page opinion in three days.

By contrast, denying emergency relief would preserve the current maps for
the ongoing 2026 elections while allowing the parties and the courts to address
Callais through orderly appellate proceedings. The public interest is not served by
changing district lines and election rules after voting has begun; it is served by
ensuring that voters may cast effective ballots under clear, settled rules. See Charles
H. Wesley Educ. Found., 408 F.3d at 1355 (preserving “franchise-related rights is
without question in the public interest”).

Defendants have not shown a high likelihood of reversal and the equities

weigh against such relief, so they have not met their burden for emergency relief.
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III. The Secretary Has Not Justified Departing from the Normal Course of
Briefing and Argument, and His Request for a Stay Is Improper and
Should Have Been Brought First in the District Court.

Because Defendants have not shown a high-likelihood of reversal under the
Callais standard, see supra at § II.A, and Plaintiffs ~ave shown that they will suffer
irreparable injury to their constitutional rights if injunction is stayed or vacated, see
supra at § 11.B, the Court should proceed with briefing in the normal course.
Defendants’ sole cited authority for vacatur and remand, Thomas v. Attorney
General, Florida, 795 F.3d 1291 (11th Cir. 2015), does not suggest otherwise. The
Secretary does not meet his burden for a stay, and his request in this Court first
violates the Rules of Appellate Procedure and should be denied for that reason alone.

First, in Thomas—unlike this case—vacatur was necessary to restore the
district court’s jurisdiction over the case after the district court initially denied the
plaintiff’s federal habeas petition as untimely, and, as a result, terminated its
jurisdiction over the action. /d. at 1287—89. However, after the district court “issued
its order, subsequent cases in the Supreme Court and [the Eleventh Circuit]
substantially altered the landscape of equitable tolling . . .” Id. at 1291. Thus, the
panel vacated the court’s order dismissing the habeas petition and remanded on the
limited issue of equitable tolling so that the court could “make additional findings

of fact[,]” id. at 1287, and “apply these findings of fact to the changing landscape in
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the law of equitable tolling. . .” Id. at 1287, 1297 n.3; see also id. at 1297 (noting
the remand “impl[ies] no view on” the ultimate legal question, and “leav[ing] that
question . . . to the district court in the first instance”). Doing so did nothing to alter
the status quo, instead presenting a pure legal issue for limited reconsideration.

Second, Rule 8(a)(1) of the Federal Rules of Appellate Procedure requires
that a party seeking a stay pending appeal “must ordinarily move first in the district
court.” Fed. R. App. P. 8(a)(1). A party is excused from doing so only if it “show][s]
that moving first in the district court would be impracticable[.]” Fed. R. App. P.
8(a)(2)(A)(i). This is because “the district court should have the opportunity to rule
on the reasons and evidence presented in support of a stay, unless it clearly appears
that further arguments in support of the stay would be pointless in the district court.”
Ruiz v. Estelle, 650 F.2d 555, 567 (5th Cir. 1981) (noting that “some of these matters
[presented in support of the stay] were not presented to the district judge and should
be so considered by him prior to any action by this court”).

It 1s “the province of the trial court” to first assess the evidence it heard at trial
and then provide this Court its position on the movant’s likelihood of success.
Garcia-Mir, 781 F.2d at 1453. Asking this Court to do so first, in the absence of an

emergency, deprives this Court of the benefit of the district court’s analysis.
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CONCLUSION

For the foregoing reasons, the Secretary meets none of the requirements for a

stay pending appeal and his motion should be denied.
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