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INTRODUCTION 

This case asks the classic question:  Who decides?  Here, Ohio’s People, through 

their elected representatives, decided against allowing the use of powerful drugs to 

medically “transition” the gender of children—that is, they decided that drug-induced 

transitions, and surgical transitions, should be reserved to adults, not children.  

Though this Court is not called on to judge the policy and wisdom of the People, the 

People’s decision makes sense.  Children cannot appreciate irreversible impacts that 

medical transitioning will have on their lives—such as likely loss of fertility, lifelong 

drug dependence, and medical problems such as lower bone density.  And just as chil-

dren cannot consent to marriage before adulthood, see R.C. 3101.02, they cannot fully 

consent to becoming patients for life.  The court below was wrong to override the 

People’s choice with its own, by “discovering” an unexpressed constitutional right for 

parents to transition their children, by looking to constitutional provisions that do 

not confer any such right.  Moe v. Yost, 2025-Ohio-914 (10th Dist.) (“App.Op.”). 

This case also involves a dangerous twist on the question of “who decides.”  Count-

less cases ask whether a decision is reserved to the individual—such as exercising 

freedom of speech or religion—or is democratically decided for the community by our 

representatives—such as setting speed limits.  But here, although the appeals court 

talked about parental rights—as, after all, all agree that children cannot decide for 

themselves—it did not decide that every family truly decides for itself, or that the 

People, through their representatives, decide.  Instead, the lower court said the scope 

of our rights is decided by unelected advocacy groups that the court deemed “experts.”   

But that is wrong as a matter of law.  Both of the Tenth District’s novel legal 



 

2 

theories—that parents have had a “fundamental right” under “substantive due pro-

cess” to transition their children since 1802, and that Ohio’s 2011 Health Care Free-

dom Amendment also created such a right—were grounded in, and bounded by, the 

opinions of private groups.  App.Op. at ¶¶90, 98 (due course), ¶70 (HCFA).  That is 

wrong; Ohioans have not delegated their constitutional authority to such “experts,” 

even if they wear lab coats. And it is wrong as a matter of fact.  Guidelines for medical 

transitioning in minors set by groups like the “World Professional Association on 

Transgender Health,” have been exposed to be based on questionable science.  That 

is why States around the Nation, and nations around the world, are all backing away 

from this questionable practice, and why the U.S. Supreme Court rejected a federal-

law attack on a similar law.  See United States v. Skrmetti, 145 S. Ct. 1816 (2025); id. 

at 1840–45 (Thomas, J. concurring). 

And it is dangerous to bake so-called expert standards into the Constitution.  The 

Supreme Court once did so in endorsing eugenics and sterilization.  Buck v. Bell, 274 

U.S. 200 (1927).  That decision was “gravely wrong the day it was decided” but per-

sisted only until it became “overruled in the court of history.”  Trump v. Hawaii, 585 

U.S. 667, 710 (2018).  That warning is as important here as it was there:  if expert 

consensus is baked into Ohio’s Constitution, it will be hard to undo—harming Ohio-

ans and the Constitution.  

This Court should reject that invitation, and it should instead protect the People’s 

decision, Ohio’s Constitution, and Ohio’s children by reversing the decision below.   
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STATEMENT 

I. Gender dysphoria among children and youth has skyrocketed in Ohio. 

In recent years, Ohio has experienced a dramatic increase in the rate of youth who 

identify as transgender and are diagnosed with gender dysphoria.  The causes of this 

dramatic increase are uncertain.  Tr. 7/17 112:18–114:2 (Dr. Cantor).  Some say it 

could be a result of a more tolerant society in which transgender youth need not hide 

their identity as often as in the past.  Others say it is a product of social contagion. 

Another hypothesis notes that the dramatic increase is related in part to the con-

current explosion of social media.  Id. 109:3–8.  Such media bombards children—par-

ticularly females, who now suddenly comprise between 70–80% of gender-dysphoric 

youth, id. 111:24–112:1; Tr. 7/18 69:17–22 (Dr. Levine)—with images of the “perfect” 

female body and with feelings of comparative inadequacy. Tr. 7/17 109:10–25. 

What is known about this surge is that this newer population of children is not 

like the few who have obtained treatment in the past.  Earlier, the typical patient 

was male, and his gender dysphoria started either in early childhood or much later, 

in adulthood. Id. 110:16–111:23.  Now, roughly 70% of the patients are female, and 

their gender dysphoria often starts in early adolescence, not long before they natu-

rally begin puberty. Id. 111:24–112:8.  And this sea change in the population of gen-

der-dysphoric youth correlates in time with skyrocketing rates of several mental-

health concerns, including depression, anxiety, and suicidality.  Id. 123:13–22; 91:22–

93:9.  
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II. Expert testimony established the risks of medical intervention on 
children, along with the uncertainty of net potential benefits. 

Regardless of the cause of this sudden new surge in gender dysphoria, some quar-

ters of the medical profession have responded with increased use of medical interven-

tions on children through puberty blockers, hormone treatment, and even surgery.  

Testimony showed that medical practitioners who offer gender-transition services to 

minors in Ohio, and throughout the United States, typically rely on guidelines by 

groups known as the Endocrine Society and the World Professional Association for 

Transgender Health (“WPATH”).  See Tr. 7/15 105:1–106:14 (Dr. Turban); id. 304:17–

22 (Dr. Corathers); Tr. 7/16 153:1–9, 189:17–190:1 (Dr. Antommaria); Tr. 7/17 140–

45 (Dr. Cantor).  Both groups’ guidelines require a diagnosis of gender dysphoria be-

fore any medical intervention can be provided to a minor.  See, e.g., Tr. 7/15 121:8–16 

(Dr. Turban).  Plaintiffs’ experts all characterized the use of puberty blockers and 

cross-sex hormones for the treatment of gender dysphoria as safe and effective.  See 

id. 131:7–132:14; Tr. 7/16 37:10–38:18 (Dr. Corathers); id. 167:8–11 (Dr. Antom-

maria). 

While Plaintiffs’ experts testified in favor of such medical intervention, the State 

provided expert testimony explaining the countervailing risks and concerns from sev-

eral medical professionals, who testified as experts or about their clinical experience.  

Dr. James Cantor, who has a Ph.D in Clinical Psychology and has practiced in this 

discipline for over 30 years, testified as an expert on research methodology and the 

scientific evidence related to the use of pubertal-suppression drugs and cross-sex hor-

mones for the treatment of minors with gender dysphoria.  See generally Tr. 7/17 
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56:16–71:8.  Dr. Stephen Levine, M.D., is a psychiatrist with over 50 years of experi-

ence specializing in sexuality, sexual relationships, and sexual dysfunctions includ-

ing gender-identity issues.  He opened the first clinic in the country in 1973 dealing 

with gender-identity issues.  See generally Tr. 7/18 58:2–65:6.  Dr. Paul Hruz has 

practiced as a pediatric endocrinologist for almost 30 years and was the Director of 

Pediatric Endocrinology and Diabetes at Washington University.  See generally Tr. 

7/19 4:5–17:12; Ex. C.  Jamie Reed has a master’s degree in Clinical Research Man-

agement and was a whistleblower regarding what she observed on the provision of 

medical treatment to transgender youth at Washington University Gender Clinic, 

where she served as the Pediatric Care Coordinator.  See generally Tr. 7/18 151:6–

169:1; Ex. H.   

Each of the State’s expert doctors—Dr. Cantor, Dr. Levine, and Dr. Hruz—disa-

greed with Plaintiffs’ experts.  They disputed the claim that the WPATH and Endo-

crine Society guidelines were developed using well-accepted processes for reviewing 

the evidence and developing recommendations.  Tr. 7/17 134:3–135:13, 141:1–145:20, 

146:1–150:4; Tr. 7/18 62:1–63:17; Ex.A ¶¶102–18; Ex.B ¶¶83–93; Ex.C ¶¶81–86.  

They strongly disagreed with Plaintiffs’ experts on the advisability of gender transi-

tion in minors generally.  Tr. 7/18 20:19–21:10, 99:16–100:2; Tr. 7/19 63:17–64:13.  

For example, Dr. Cantor testified that “in medical ethics, we don’t decide if something 

is safe” because “[t]here’s no such thing as a zero-risk medical intervention.  All we 

can ever do is decide whether the potential risks are worth the potential benefits.”  

Tr. 7/18 20:19–21:10.  And that analysis requires balancing “the potential risk; 
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potential benefits; it has to include each of the alternatives; and it has to acknowledge 

the unknowns.” Id.  The State’s experts detailed known risks and acknowledged un-

knowns in the literature.  The experts demonstrated that all aspects of the medical 

intervention at issue—puberty blockers, cross-sex hormones, and surgery—stunt a 

child’s typical biological and physical process of puberty.   

They also questioned the claimed benefits.  Testimony established that puberty, 

especially puberty that takes place at a typical age, is important for the physical, 

social, and mental development of a person.  Tr. 7/19 19:20-23, 20:14–17, 31:18–32:3 

(Dr. Hruz); Tr. 7/17 127:2–12822 (Dr. Cantor).  Puberty is often when a person first 

experiences sexual function and romantic attraction.  Tr. 7/17 128:19–24 (Dr. Cantor); 

Tr. 7/18 102:7–10 (Dr. Levine).  But when children are “on a puberty blocker, they do 

not develop a sex drive and crushes.”  Tr. 7/17 128:6–7, 128:17–22 (Dr. Cantor).  Pu-

berty blockers for both boys and girls use the same drug. Tr. 7/19 40:2–8 (Dr. Hruz).  

Thus, puberty blockers result in “a prepubescent child in a prepubescent body” living 

well into the years that their peers have teenaged bodies.  Tr. 7/17 127:5-7 (Dr. Can-

tor).  This leaves children on puberty blockers with “the body of [a] 9- or 10-year-old” 

until “roughly age 14.”  Id.  While literature generally shows “puberty will kick in” if 

a child stops taking that drug, there is no “evidence that it’s reversible,” and there 

are “no studies” on all of the systems affected by delaying puberty.  Id. 129:17–18, 

130:8–13.  

But studying the effect of puberty blockers alone would be incomplete because 

“upwards of 98 percent” of adolescents who start puberty blockers will continue to the 
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next step: cross-sex hormones.  Tr. 7/18 7:13–19 (Dr. Cantor).  Plaintiffs’ expert 

agreed that his clinical research yielded similar high percentages.  Tr. 7/15 235:22–

236:4 (Dr. Turban). Such cross-sex hormones—estrogen to boys, and testosterone to 

girls—steer the child’s body toward physical features that stereotypically align with 

their then-current concept of gender identity.  Tr. 7/19 38:7–20 (Dr. Levine).  These 

hormones also steer the child’s body away from physical features that stereotypically 

align with their enduring natal sex—features that would develop naturally without 

medical intervention.  

Cross-sex hormones entail significant risks, including a risk of infertility so sig-

nificant that when children embark on such hormone treatment (typically between 

the ages of 13 and 15), Plaintiffs’ own expert testified that doctors “counsel patients 

… essentially assuming that [hormone treatment] will cause infertility.”  Tr. 7/15 

249:23–24 (Dr. Turban) (emphasis added).  Plaintiffs’ expert testified that a patient 

would need to undergo endogenous puberty—that is, puberty aligned with the pa-

tient’s natal sex—to preserve his or her fertility.  Id. 331:12–332:2 (Dr. Corathers).  

And “exposure of a prepubescent body, specifically prepubescent ovaries and testicles, 

to cross-sex hormones, permanently sterilizes the person,” and there “is no technology 

currently to change that.”  Tr. 7/17 126:3–12 (Dr. Cantor) (emphasis added).   

Beyond sterilization, medical intervention through puberty blockers and hormone 

treatment also carries a significant risk of low bone density leading to increased risk 

of osteoporosis.  Id. 125:24–126:1; Tr. 7/19 31:18–32:3 (Dr. Hruz).  These medical in-

terventions present a risk of blood clots, as Plaintiffs’ expert admitted.  Tr. 7/15 
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248:22–249:1 (Dr. Turban); see also Tr. 7/19 105:22–25 (Cole).  This risk increases 

dramatically if patients smoke or engage in other unhealthy, addictive behaviors.  Tr. 

7/15 248:22–249:1 (Dr. Turban).  Thus, doctors who administer this medical interven-

tion must counsel their adolescent patients not to smoke or engage in these behaviors.  

Id.  

While puberty blockers and hormone treatment have been used to treat other 

physical conditions, such as early or late onset of puberty and polycystic ovary syn-

drome (PCOS), the physical risks of those uses are fairly well known compared to 

uses for gender dysphoria.  Tr. 7/19 31:3–10; 34:13–36:10 (Dr. Hruz); see also id. 

20:20–25:21.  

To assess the risks against the benefits of medical interventions, experts through-

out Europe have conducted systematic reviews of the existing scientific studies on 

puberty blockers, hormone treatment, and medical intervention for gender-dysphoric 

youth.  Tr. 7/17 79:21–23 (Dr. Cantor).  These studies aim to eliminate selection bias 

and synthesize all available scientific evidence, as judged by neutral standards.  Id. 

78:18–79:19, 81:25–83:7; Tr. 7/18 16:20–17:13. “[E]ach of these systematic reviews 

looked at the safety and the effectiveness of medicalized transition for minors.” Tr. 

7/17 80:1–4.  

The results are startling.  The systematic reviews have all concluded that the 

known and unknown risks of treating youth with gender dysphoria through medical 

intervention, including but not limited to puberty blockers and hormone treatment, 

outweigh any potential benefits.  Id. 80:5–11.  Dr. Cantor explained the breadth of 
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the consensus, recently augmented by the Cass Review, a comprehensive review com-

missioned by the United Kingdom’s National Health Service.  “Every systematic re-

view that has been conducted, they’ve been unanimous.  They’ve all come to the same 

conclusion:  We don’t have evidence of benefit outweighing the much more solid and 

objective evidence of risk.”  Id. 83:25–87:1; see also id. 86:4–9 (Dr. Cantor) (testifying, 

as an undisputed expert on research methodology, that “in this situation, when one 

applies, again, the standard risk-to-benefit ratio of all of the alternatives, acknowl-

edging the many unknowns, we do not have nearly substantial enough evidence of 

benefit to outweigh the attendant risks”). 

Meanwhile, gender dysphoria—that is, the diagnosable mental illness associated 

with significant distress caused by incongruence between gender identity and natal 

sex, id. 96:22–97:1—can and often does resolve without medical intervention.  Id. 

98:13–99:5.  Indeed, gender identity—that is, a person’s own concept of their gender, 

as distinguished from their natal sex—is not innate or immutable.  Tr. 7/18 88:16–

89:16 (Dr. Levine).  In fact, a person’s gender identity often changes throughout life.  

Id.  

This does not mean that a transgender identity is not genuinely felt.  Nonetheless, 

a child or adolescent with a transgender identity before puberty can and often does 

desist from this transgender identity after puberty is allowed to take its natural 

course.  In fact, in multiple studies of prepubescent children with gender dysphoria, 

roughly 80 percent of those who do not begin the process of transitioning “cease to 

feel gender dysphoric over the course of puberty.”  Tr. 7/17 98:14–18 (Dr. Cantor).  
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III. Chloe Cole’s story revealed the dangers of medical intervention for 
transgender minors. 

While expert testimony established significant safety concerns, lay testimony es-

tablished the personal consequences of medical interventions.  To that end, the State 

offered testimony from Chloe Cole, a young woman known as a “detransitioner,” who 

underwent medical gender transitioning, including surgery, as a child.  She testified 

to her regrets and detailed her suffering from that process.  See generally Tr. 7/19 

79:21–116:6.  In the weeks after her double-mastectomy surgery, 15-year-old Chloe 

Cole “felt like Frankenstein’s monster.”  Id. 110:8–9; see also id. 109:2–110:24.  She 

was physically sickened by the appearance of her own body.  Id. 110:22–24.  Her sur-

gery was upon advice of her doctors, who had stressed to Cole’s parents that social 

transition alone (dressing as a boy, changing her name to “Leo”) was insufficient to 

keep her safe.  Id. 100:2–25.  Without medical transition—puberty blockers at 13, 

testosterone injections after that, and surgical removal of her breasts at 15—the doc-

tors warned Cole’s parents that she was at high risk of suicide. Id. 98:21–99:19, 

100:2–25, 101:2–104:16, 109:24–110:7.  This experience is not unique to Chloe and 

her parents.  Doctors in Missouri have told reticent parents that they have a simple 

choice to make:  “Would you rather have a dead daughter or a living son?”  Tr. 7/18 

214:13–215:4 (Reed).  Sometimes, they have said this in front of the children.  Id.   

Back in California, puberty blockers, the first stage of the intervention, numbed 

Cole’s emotions.  At age 13, she experienced hot flashes normally associated with 

menopause. Tr. 7/19 102:01–103:23. 

Testosterone injections, the second stage, had the opposite effect on her emotions.  
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She felt as if she were on stimulants.  She became aggressive.  She discovered a new 

and overactive sex drive.  Id. 103:24–104:16.  Testosterone launched her out of numb-

ness and made her feel confident that this ongoing medical intervention was the right 

path for her. 

Surgery, the third stage, sent her into a deep depression she now recognizes as 

grief.  At 15, her breasts were permanently removed.  While her body was recuperat-

ing, the sight of it made her physically ill. Id. at 109:23–113:2.  In her junior year of 

high school, Cole learned in biology class what the female body can accomplish.  Id. 

113:10–116:8.    But, because of the extent of medical intervention at that point, she 

would never give birth or breastfeed.  She recognized that she “would never even have 

a chance at that, that parts of … [herself] as an adult, as an aspiring mother, were 

being ripped away from [her] at a time where [she] had no idea just how much that 

would mean to [her] as a grown woman.” Id. 114:14–18. 

Upon doctors’ advice, her parents already made that choice for her.  Id. 113:3–

116:8.  To be sure, she “assented”—the official term for when a minor, incapable of 

actual “consent,” writes her own name on a form below her parents’ signatures.  Look-

ing back as an adult, Cole wondered how any child can really understand: 

I don’t think any child really understands what “permanence” really 
means.  I don’t think, at the age that I was, and in the psychological state 
that I was, that I would have been able to really fully understand the 
repercussions of what this would do to me, and I didn’t.  And by [the] time 
that I did, it was already too late. 

 Id. 109:2–10. 



 

12 

IV. Ohio enacted a law to advance its interest in protecting all affected 
Ohioans, whether or not they identify as transgender, through 
regulations of medicine, sports, and courts.  

In January 2024, cognizant of testimony similar to that presented in the trial rec-

ord below, Ohio’s General Assembly adopted a law establishing basic regulatory 

guardrails for several aspects of this pressing social issue.  Overcoming the Gover-

nor’s veto, the Ohio General Assembly enacted H.B. 68 to codify several statutory 

provisions related to the three primary places this issue intersects with the State’s 

interest in protecting children and families.  

Relevant here, several provisions aim at “Saving Ohio Adolescents from Experi-

mentation” by regulating different aspects of the medical and mental-health profes-

sions.  Specifically, these medical-transition provisions prohibit the medical profes-

sion from performing various forms of medical “gender transition services” upon mi-

nors.  R.C. 3129.01(F) (defining such services); see R.C. 3129.02(A) (barring action).  

The prohibited services include “gender reassignment surgery,” R.C. 3129.02(A)(1), 

“prescrib[ing] a cross-sex hormone,” R.C. 3129.02(A)(2), or prescribing “puberty-

blocking drug[s],” id.  Other provisions govern mental-health professionals in coun-

seling regarding gender dysphoria or transition, R.C. 3129.03, and bar Ohio’s Medi-

caid program from paying for minors to transition, R.C. 3129.06.  Notably, children 

currently taking medication for a now-prohibited purpose are “grandfathered in,” and 

may indefinitely continue any course of medication (with the prescribing doctor) that 

began by the law’s effective date.  R.C. 3129.02(B). 

Other provisions, not at issue here, require schools and colleges to preserve girls’ 
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and women’s sports teams for those born female and disallow biological males from 

participating on those teams. R.C. 3313.5320.  And another provision, also not at is-

sue here, prevents discrimination in the judicial system against parents who disagree 

with socially or medically transitioning their children.  R.C. 3109.054.  

The law’s effective date was April 24, 2024, but was initially restrained by the 

trial court. It went into effect on August 6, 2024. 

V. Plaintiffs sued to challenge the law and obtained immediate relief, but 
lost after a comprehensive five-day trial. 

A. Plaintiffs raised several legal claims, aimed mostly at the medical 
provisions. 

Plaintiffs sued to challenge the law on March 26, 2024.  See Compl. Plaintiffs are 

two families, using the pseudonyms “Goe” and “Moe.”  The Goes use the pseudonyms 

“Gina” and “Garrett” as the “Parent Plaintiffs,” and “Grace” for their 12-year-old 

child.  The Moes use the names “Michael” and “Michelle” as the “Parent Plaintiffs,” 

and “Madeline” for their 12-year-old child.  The Parent Plaintiffs identify both Minor 

Plaintiffs as “transgender,” with each a “girl with a female gender identity” who was 

“designated as male” at birth.  Compl. ¶¶96, 108.   

Plaintiffs sued Ohio Attorney General Dave Yost and the State Medical Board 

(collectively, the State Defendants) raising four counts, all under the Ohio Constitu-

tion.  See Ohio Const., art. II, §15(D); Ohio Const., art. I, §21; Ohio Const., art. I, §2; 

Ohio Const., art. I, §16.  The first, not at issue in this appeal, claimed that the bill did 

not have “one subject,” as Plaintiffs claimed that the medical, sports, and custody 

provisions were unrelated.  The Plaintiffs also claimed that the medical-transition 

provisions violate the Ohio Constitution’s “Health Care Freedom Amendment” 
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(“HCFA”), its Due Course of Law Clause, and its guarantee of “equal protection.” 

B. Both Plaintiff families said that the medical provisions could harm 
them, as their doctors might recommend new or different medica-
tion. 

Both Plaintiff families alleged that the medical provisions could harm the Minor 

Plaintiffs by interfering with future medical treatment.  The Goes alleged that their 

child is not yet on any medication, but they might wish to begin “puberty blockers,” 

if and when providers recommend it when their child shows signs of puberty.  Compl. 

¶110.  The Moes alleged, and father Michael Moe testified, that their child is cur-

rently taking “puberty blockers,” and that doctors are monitoring for a potential 

change in medication to a cross-sex hormone, estrogen, at some unidentified point. 

Compl. ¶103; Tr. 7/16 265:14–19, 267:16–268:10.   

C. The trial court ruled against Plaintiffs on all claims. 

After a five-day trial, followed by post-trial briefing, the trial court issued its de-

cision, rejecting all four of Plaintiffs’ constitutional claims.  Com.Pl.Op. 12.  

D. The Tenth District reversed, finding a constitutional right for par-
ents to obtain drug-induced gender transitions for their children, 
based on a “consensus of the professional medical community.” 

The Tenth District reversed.  As to the single-subject claim, the court explained 

that Plaintiffs had “not claimed they would be adversely affected by” the “sports or 

custody provisions,” App.Op. ¶47, so it did not address those provisions under that 

claim.  It also found it unnecessary to address the medical-transition provision under 

either the single-subject claim or the equal-protection claim.  Id. at ¶¶123–24.  That 

was so because it found for Plaintiffs under the “due course of law” clause, id. at 

¶¶78–121, and under the HCFA, id. at ¶¶48–77. 
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The court held that the Due Course of Law Clause gives parents a “fundamental 

right to seek a specific form of health care for their children, subject to a physician’s 

independent examination and medical judgment,” including drug-induced gender 

transitions.  App.Op. ¶90.  The court said that precedent and history protected such 

a right, as long as it was based on the “standard of care by the relevant medical com-

munities.”  Id. at ¶98.   The court did not endorse an unlimited parental right, but 

said that acting “in accordance with the prevailing standards of care” is “the type of 

medical decision parents have a fundamental interest in making on behalf of their 

children.”   Id. at ¶100. 

Similarly, the court held that Ohio’s HCFA protected “the constitutional right of 

Ohio citizens” to obtain medical services “widely accepted by the professional medical 

community.”  Id. at ¶70.  It further defined “the prevailing standards of care, follow-

ing widely accepted treatment protocols,” as those shown by “the practice guidelines 

published by leading professional groups that reflect the consensus of the professional 

medical community.”  Id.  In its factual summary, the court relied heavily on two 

particular groups, the “World Professional Association of Transgender Health 

(“WPATH”),” which it described as “the leading association of medical professionals 

treating transgender individuals, and the Endocrine Society, an organization of more 

than 18,000 endocrinologists,” both of which “published evidence-based guidelines for 

the treatment of gender dysphoria.”  Id. at ¶13.  The court described both groups as 

“the standard-bearers in gender-affirming care.”  Id. at ¶14. 

Thus, the court reversed and remanded for the trial court to enter a permanent 
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injunction against enforcement of Ohio’s law.  However, this Court stayed that order, 

allowing Ohio’s law to remain in  effect.  See 04/29/2025 Case Announcements, 2025-

Ohio-1483.  The Court then granted review of the case.  See 07/22/2025 Case An-

nouncements, 2025-Ohio-2537. 

ARGUMENT 

Ohio’s laws prohibiting medical transitioning for minors pass constitutional mus-

ter under both the Due Course of Law Clause and the Health Care Freedom Amend-

ment, or HCFA.  The Due Course of Law Clause, a guarantee of procedural rights in 

the Ohio Constitution, confers no substantive rights—let alone fundamental ones.  

Even if it did, the Ohio Constitution has no textual or historical support for a deeply 

rooted right to change genders by procuring risky medical interventions to that end.  

And the law has a rational and compelling purpose in protecting children from ques-

tionable medical interventions that risk permanent effects. 

Likewise, the HCFA did not surreptitiously abolish the State’s traditional power 

to define allowable medical care.  In fact, the opposite:  the HCFA’s text, in subsection 

(D), preserves that State power, and nothing indicates that the voters who adopted 

the Amendment intended to legalize any medical practice or delegate power irrevo-

cably to advocacy groups or medical groups to make those decisions for the People.   

State Appellants’ Proposition of Law No. 1: 

The Due Course of Law Clause does not create a parental right to obtain drug-
based “gender transitions” for a child. 

Ohio’s Due Course of Law Clause provides that everyone “shall have remedy by 

due course of law.” Ohio Const., art. I, §16.  The appeals court held that the clause, 
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enacted in 1851, created a “substantive due process” right here—namely, a parental 

right to direct their children’s medical gender transitions as part of a substantive 

constitutional right to control their children’s healthcare.  It does not for two reasons.  

First, the Due Course of Law Clause was not originally meant to be a source of “sub-

stantive” rights.  Second, even if so, history and tradition do not support any right, 

fundamental or otherwise, to medical gender transitions for children. 

I. Ohio’s Due Course of Law Clause does not create any “substantive due 
process” rights, and the Court should return to that original meaning. 

The State recognizes that this Court has long treated Ohio’s Due Course of Law 

Clause as “the equivalent of the ‘due process of law’ protections in the United States 

Constitution.” Arbino v. Johnson & Johnson, 2007-Ohio-6948, ¶48.  Because the fed-

eral Due Process Clause has been interpreted to confer substantive rights, the Due 

Course of Law Clause has been interpreted to do the same.  That is so despite the 

original understanding that the provision conferred no substantive rights, but simply 

entitled injured parties to seek redress.  See State v. Aalim, 2017-Ohio-2956, ¶¶40, 

45–48 (DeWine, J., concurring). 

The State urges the Court to return to that original understanding, and to finally 

put an end to the fraught process of judges constantly finding new, purported “sub-

stantive due process” rights in this remedial clause.  This enterprise is not only un-

moored in the Ohio Constitution’s actual text and history, but also, it has caused more 

harm than good in creating a license for policy judgments disguised as law.  It has 

generated uncertainty and delay in the democratic process, because almost any law 

enacted by the General Assembly might undergo review by the House, Senate, and a 
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third quasi-legislative chamber in the judicial branch, hearing proponent and oppo-

nent testimony rather than truly discovering law. 

The question whether the Ohio Constitution’s due-course-of-law clause is a source 

of fundamental rights is already pending before this Court in a tort case.  See AG 

Amicus Br. in Paganini v. The Cataract Eye Center of Cleveland, No. 2025-0386 (filed 

8/11/2025).  As the Attorney General urges there, it does not.   

The Due Course of Law Clause provides no “substantive due process” element—

that is, no warrant for courts to review whether legislation violates some purported 

substantive right.  First, the Ohio Constitution simply does not contain any “due pro-

cess” clause that parallels the Fourteenth Amendment’s Due Process Clause.  That 

means, even if the federal Due Process Clause has a substantive element, Ohio’s Due 

Course of Law Clause is not a due process clause and thus has no substantive com-

ponent.  Despite the superficial similarity, generations of assumptions built upon 

equating them have long been shown to be textually and historically wrong.   

Begin with the text.  The Due Course of Law Clause’s text is aimed solely at pre-

serving equal access and equal treatment in the courts; it “does not provide for reme-

dies without limitation” or “prevent the General Assembly from defining a cause of 

action.”  Ruther v. Kaiser, 2012-Ohio-5686, ¶12; see also Antoon v. Cleveland Clinic 

Found., 2016-Ohio-7432, ¶¶27–29.  That contrasts with the federal Due Process 

Clause, which says no state actor shall “deprive any person of life, liberty, or property, 

without due process of law.” U.S. Const., amend. XIV, §1.  In contrast, Section 16 

“does not speak to ‘due process’ at all but, rather, to an individual’s right to access the 



 

19 

court system and to seek a remedy.”  Stolz v. J&B Steel Erectors, 2018-Ohio-5088, 

¶12.  Section 16 (minus the 1912 addition not relevant here) includes two “concepts, 

namely, (1) that the courts shall remain open; [and] (2) that all persons shall have 

remedy for the redress of grievances.”  State ex rel. Cincinnati Enquirer v. Bloom, 

2024-Ohio-5029, ¶37 (quotation omitted).  While Section 16 addresses court processes 

for resolving private wrongs, the Fourteenth Amendment’s Due Process Clause ad-

dresses the process that must accompany any government act dispossessing its citi-

zens of core rights.  So, Section 16’s text is not merely a synonym for due process.   

History confirms this difference.  Both distinct types of clauses, used around the 

country—“due course of law” clauses and “due process” clauses—derived from the 

Magna Carta, but each comes from a different part.  Due-course-of-law clauses arose 

from the Magna Carta’s Clause 40, which, in language framed as a promise from the 

King, instructed courts to stop selling writs: “We will not sell, or deny, or delay right 

or justice to anyone.”  The 1215 Magna Carta: Clause 40, The Magna Carta Project, 

trans. H. Summerson et al., https://perma.cc/A9PG-D2Z3.  By contrast, due-process 

clauses come from the Magna Carta’s Clause 39, which says that no “free man” could 

be “arrested, or imprisoned, or disseised, or outlawed, or exiled” except “by the law of 

the land.”  That guarantee, that no one would be deprived of liberty or property except 

by the “law of the land,” precipitated today’s due-process clauses.  Edward Coke and 

William Blackstone both taught that Clause 39 means “due process.”   1 Edward 

Coke, The Second Part of the Institutes of the Laws of England *50 (describing the 

“true sense” of the phrase “law of the land” to mean “due process”); 1 William 
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Blackstone, Commentaries *129–34, 134–35, 138–39 (1765); see also Horton v. Or. 

Health & Science Univ., 359 Or. 168, 198–99 (2016) (detailing how Coke’s writing 

distinguished law-of-the-land protections from right-to-remedy protections).   

Other States’ constitutions confirm the difference.  Some, such as Kentucky and 

Tennessee, have both clauses separately.  Kentucky Const., art. XII, §10 (1792); Ten-

nessee Const., art. XI, §8 (1796); Max Crema and Lawrence B. Solum, The Original 

Meaning of “Due Process of Law” in the Fifth Amendment, 108 Va. L. Rev. 448, 461–

66 (2022) (arguing that due process, law of the land, and due course of law had dis-

tinct meanings in pre-founding law).  Others, like Ohio and Oregon, have only a right-

to-remedy clause, without a due-process clause.  See Oregon Const., art. I, §10; see 

also Hans A. Linde, Without “Due Process”: Unconstitutional Law in Oregon, 49 Or. 

L. Rev 125, 137–38 (1970).  The Oregon Supreme Court has held that the Oregon 

Constitution’s guarantee of a right to a remedy “is neither in text nor in historical 

function the equivalent of a due process clause.”  Cole v. State, 294 Or. 188, 191 (1982) 

(Linde, J.); see also Cole v. Driver & Motor Vehicle Servs. Branch, 336 Or. 565, 588 

(2004) (citing only federal constitution when holding procedure violated due process).  

Ohio, like Oregon, has no such clause.  Ohio should no longer pretend that its Due 

Course of Law Clause is a due-process clause. 

Since the Due Course of Law Clause is not a due-process clause, the remaining 

question is whether the actual Due Course of Law Clause, a judicial-remedy clause, 

nevertheless includes an element of substantive review.  It does not.  The text does 

not mention a substantive limit on lawmaking.  See Stolz, 2018-Ohio-5088 at ¶12; see 
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also Ruther, 2012-Ohio-5686 at ¶12; Antoon, 2016-Ohio-7432 at ¶¶27–29; Horton, 359 

Or. at 280 (Landau, J., concurring).  Its history did not contain such an element; 

again, Coke and Blackstone saw Article 40 as binding only the judiciary, not Parlia-

ment.  1 Edward Coke, The Fourth Part of the Institutes of the Laws of England *36; 

1 William Blackstone, Commentaries *91.  Other States follow this understanding 

today.  Harrison v. Schrader, 569 S.W.2d 822, 827 (Tenn. 1978) (clause is “a mandate 

to the judiciary and not as a limitation upon the legislature”); Meech v. Hillhaven W., 

Inc., 238 Mont. 21, 30, 34–35, 40 (1989) (clause “aimed at the judiciary, not the legis-

lature”); Lamb v. Wedgewood S. Corp., 308 N.C. 419, 444 (1983) (same).  This Court 

should likewise acknowledge that Ohio’s remedy clause is not a substantive clause. 

To be sure, stepping back from our long-ago wrong turn, after it “has become so 

embedded, so accepted, so fundamental, to everyone’s expectations,” would require 

“readjustments.”  Westfield Ins. Co. v. Galatis, 2003-Ohio-5849, ¶58 (quotation omit-

ted).  But the time has come to do so, because the misuse of the doctrine has caused 

ongoing mischief.  If the voters want a substantive-review clause, they can add one.  

Our recent experience, on topics as contentious as gambling, abortion, and marijuana, 

shows how easily Ohio’s democracy can change constitutional direction if it wishes.  

The judge-made version of policy review should be interred. 

II. Ohio’s law does not violate the Due Course of Law Clause. 

If the Court retains the “substantive” aspect of the Due Course of Law Clause, it 

should still find that the Clause does not include any parental right to direct their 

children’s medical gender transitions as part of a substantive constitutional right to 
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control their children’s healthcare.  The Court has held that the Clause protects only 

certain substantive rights, and only infringements of rights classified as “fundamen-

tal” trigger strict scrutiny, while “those that do not [infringe fundamental rights] need 

only be rationally related to a legitimate government interest.”  Stolz, 2018-Ohio-

5088 at ¶14.  Such “fundamental rights” include only those that are “objectively, 

deeply rooted in this Nation’s history and tradition … and implicit in the concept of 

ordered liberty, such that neither liberty nor justice would exist if they were sacri-

ficed.”  Aalim, 2017-Ohio-2956 at ¶16 (quotation omitted).  No such “fundamental 

right” exists here.  And, in any case, the State’s interest in protecting children is both 

a rational and compelling interest and satisfies any level of scrutiny.  

A. No fundamental right exists here, as Ohio does not have a deeply 
rooted history and tradition of medical gender transitions. 

No evidence suggests that either the State of Ohio or the United States has ever 

viewed gender transition for minors as a right “objectively, deeply rooted in this Na-

tion’s history and tradition.” Aalim, 2017-Ohio-2956 at ¶16 (quotation omitted).  This 

is unsurprising, given that young children transitioning from one to another gender 

is a recent phenomenon.  Even viewed as a broader parental right over children’s 

healthcare, no such right has ever been held to override the State’s power to define 

allowable medical care—that is, parents have had the right to choose options among 

those on a menu of lawful health care, but the State has always set the menu.  Several 

points demonstrate this.  

Notably, this Court has looked to “this Nation’s history and tradition,” id. (empha-

sis added), even in discerning Ohio law.  That makes sense.  Though Ohio has adopted 
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constitutional text different from the federal Constitution’s Fourteenth Amendment, 

it does not have a unique social or medical history generally, and certainly not here.  

Thus, multiple federal courts have rejected a parallel “fundamental right” claim un-

der federal substantive-due-process doctrine.  Two circuits and a district court have 

done so just this summer, after the U.S. Supreme Court rejected an equal-protection 

claim in Skrmetti.  Poe v. Drummond, 149 F.4th 1107 (10th Cir. 2025); Brandt v. 

Griffin, 147 F.4th 867 (8th Cir. 2025); L.B. v. Premera Blue Cross, No. C23-0953, 2025 

WL 2326966 (W.D. Wash. Aug. 12, 2025).  Before that, the Sixth Circuit in Skrmetti 

had rejected a due-process claim along with the equal-protection claim, which was 

also rejected, and the Supreme Court affirmed.  L.W. v. Skrmetti, 83 F.4th 460 (6th 

Cir. 2023), aff’d, United States v. Skrmetti, 145 S. Ct. 1819 (2025).   

As Chief Judge Sutton’s Skrmetti decision explained, “[t]his country does not have 

a ‘deeply rooted’ tradition of preventing governments from regulating the medical 

profession in general or certain treatments in particular, whether for adults or their 

children.”  Id. at 473.  Instead, States have long regulated health, giving such laws a 

“strong presumption of validity.”  Id. (quotation omitted).  That flows from both the 

State interest in the integrity of the medical profession and its interest in protecting 

children’s welfare, and that results in routinely “limit[ing] parental freedom,” even 

regarding “medical treatment.”  Id. (quotation and citation omitted).   

As to even adults, this Country has a long tradition of State and federal regulation, 

both for the practice of medicine—typically the State’s role—and for the use of 

drugs—typically by the federal Food and Drug Administration.  Id.  Thus, “[n]either 
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doctors, adults, nor their children have a constitutional right to use a drug that the 

FDA deems unsafe or ineffective.”  Id.; see also Abigail All. for Better Access to Devel-

opmental Drugs v. von Eschenbach, 495 F.3d 695, 703, 706 (D.C. Cir. 2007) (en banc).  

And where the FDA has approved drugs for one purpose, the States retain, under 

their power to regulate the practice of medicine, the power to limit so-called “off-label” 

use of an approved drug for other, non-federally-approved purposes.  Skrmetti, 83 

F.4th at 478; see Planned Parenthood Cincinnati Region v. Taft, 444 F.3d 502, 505 

(6th Cir. 2006) (noting that off-label use remains legal only “[a]bsent state regula-

tion”). 

Without a “baseline” right for adults, much less children, to override State laws 

for their own treatment, nothing about the parent-child relationship creates a unique 

parental right to override State laws to obtain desired medications for their children.  

To the contrary, the State has broader authority over children than over adults.  

Skrmetti, 83 F.4th at 475.  The opposing view would turn that on its head, as basing 

a right to override State laws on parental rights implies that parents could demand 

for their children what the parents could not even demand for themselves as adult 

consumers.  See Abigail All. for Better Access to Developmental Drugs, 495 F.3d at 

703, 706.  In sum, “[t]his country does not have a custom of permitting parents to 

obtain banned medical treatments for their children and to override contrary legisla-

tive policy judgments in the process.”  Skrmetti, 83 F.4th at 475.  

The other federal circuits agree:  no “fundamental right” exists here.  Poe, 149 

F.4th at 1130–31; Brandt, 147 F.4th at 887.  Turning to Ohio, no evidence or caselaw 
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suggests that we have a history and tradition different from the rest of America’s.  

Ohio has no localized or regional tradition of overriding the State regulation of med-

icine in the name of parental rights.  And as detailed below (at 29–34), the Tenth 

District’s contrary holding regarding a “fundamental right” is mistaken.  But before 

negating the appeals court’s “fundamental right” view, the State completes the proper 

analysis by turning to its interest here. 

B. Ohio has a rational basis, or even compelling interest, in pausing 
surgery or medication for minors until they are adults, and Ohio’s 
medical-transition minimum-age requirement is sufficiently tai-
lored to serve that interest. 

Under rational-basis review, the Court “will uphold” a “statute as long as it is 

rationally related to a legitimate government interest.”  Stolz, 2018-Ohio-5088 at ¶19; 

Arbino, 2007-Ohio-6948 at ¶66.  In “making that determination,” the Court “grant[s] 

‘substantial deference’ to the General Assembly’s predictive judgment.”  Stolz, 2018-

Ohio-5088 at ¶19 (quoting State v. Williams, 88 Ohio St. 3d 513, 531 (2000)).  Here, 

the State had multiple rational bases to enact these limits, such as protecting chil-

dren from harmful effects, with both known harms and unknown risks; the question-

able benefits; and children’s inability to understand those effects and their potential 

permanence.  All of these bases and more are shown by the evidence in this case, over 

a five-day trial; by Skrmetti’s acknowledgment of those concerns; and by the growing 

trend of limiting or backing away from such treatments, by sister States, and other 

countries.  

Trial evidence revealed extensively the harms and risks.  The State’s experts ex-

plained that these treatments are not safe and effective, and instead involved 
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unjustified risks that possible benefits could not overcome.  For example, children 

lose bone density and become susceptible to other lifelong conditions.  See above at 7–

8.  Children lose fertility during a period when they do not fully appreciate what it 

means to sacrifice it.  Above at 7.  They also lack the maturity to understand what it 

means to likely sacrifice adult sexual responsiveness for life.  Thus, while some phys-

ical risks are known and others are unknown, the psychological risks of such conse-

quences are understudied and unknown.  This includes the risk of profound regret 

for childhood decisions that result in permanent losses. 

The State also reasonably assessed, against all those downsides, that the upsides 

of medical transition are less certain and outweighed by the negatives.  Trial evidence 

showed that many children with some degree of gender dysphoria may see it resolve 

by adolescence or adulthood without medication or surgery.  See above at 9.  To be 

sure, Plaintiffs’ experts did say that those who begin dysphoria pre-puberty, and still 

are dysphoric after puberty, are unlikely to desist.  Tr. 7/15 169:25–174:3.  But that 

subset misses those whose dysphoria resolves before, or at the onset of, puberty.  That 

description of a subset also misses those who do not first express dysphoria until ad-

olescence—who account for much of the explosion in new transgender identification 

in recent years. 

The State is likewise legitimately concerned that 98% of those starting on the path 

with puberty blockers will eventually move to cross-sex hormones, and perhaps sur-

gery from there—as both the State’s and Plaintiffs’ experts confirmed.  Above at 6–7.  

So the story of blockers as just a “pause”—allowing for puberty to resume if the child 
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and parents decide to leave the transition path—is demonstrably a myth.  Not only 

is there no evidence that puberty blockers’ physical effects are truly reversible, but 

that path dependence, or statistical lock-in, may also explain why desisters and de-

transitioners seem rare as a percentage—yet, their numbers grow daily.  And as 

Chloe Cole’s testimony showed, above at 10–12, their stories are tragic. 

Tying all that together, Plaintiffs cannot identify which children might turn out 

to be Ohio’s future Chloe Coles, who are left to rebuild shattered childhoods and, 

later, adult lives.  Thus, the State has a rational—and indeed, compelling—interest 

in pausing such medication and surgery for all children. 

The U.S. Supreme Court credited all these reasons and more in rejecting a federal 

equal-protection claim in Skrmetti.  Although that context differed, the rational-basis 

standard is the same.  As the Court summarized, Tennessee rationally concluded that 

such treatments “can lead to the minor becoming irreversibly sterile, having in-

creased risk of disease and illness, or suffering from adverse and sometimes fatal 

psychological consequences.”  Skrmetti, 145 S.Ct. at 1835 (quotation omitted).     

As Skrmetti also noted, Tennessee, like Ohio, is part of a large multi-State ap-

proach in limiting such treatments, as 26 States have enacted similar laws.  See An-

nette Choi, 26 states have passed laws restricting gender-affirming care for trans 

youth, CNN (Dec. 3, 2024), https://perma.cc/C52C-SAFY; Policy Focus: Current State 

of Laws Governing Gender Transitions, Independent Women’s Forum (Mar. 2024), 

https://perma.cc/3LDC-PXHL at 3 (listing 23 States at that time).  

Similarly, much of Europe—which pioneered medical transitioning—is now 
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backing away.  The United Kingdom’s Cass Report cautioned against such treat-

ments, and the National Health Service limited them.  Other nations dialing back 

include “Sweden, Norway, France, the Netherlands and Britain—long considered ex-

emplars of gender progress,” where “medical professionals have recognized that early 

research on medical interventions for childhood gender dysphoria was either faulty 

or incomplete.”  Skrmetti, 145 S.Ct. at 1844 (Thomas, J., concurring) (quoting P. Paul, 

Gender Dysphoric Kids Deserve Better Care, N.Y. Times (Feb. 4, 2024), p. 9).  In the 

professional arena, the American Society of Plastic Surgeons registered its concerns 

about gender transition. ASPS statement to press regarding gender surgery for ado-

lescents, ASPS (Aug. 14, 2024), https://perma.cc/QFL6-UMF4. 

All this shows the strength of Ohio’s interest.  Under the rational basis test, the 

State easily wins.  But even if the Court somehow finds a “fundamental right,” Ohio’s 

law still survives, because Ohio’s interest in protecting children is compelling, and 

the law is narrowly tailored to meet that interest.  Because that compelling interest 

involves children’s vulnerability and inability to appreciate risk, the only solution is 

to prevent children from making irreversible medical decisions until they reach adult-

hood.  Lesser restrictions, such as more procedural requirements to obtain treatment, 

might reduce the number of children harmed, but will not prevent the harm.  After 

all, Plaintiffs and other advocates offer no way to identify the future Chloe Coles—

that is, those who will someday experience deep regret for irreversible decisions.  The 

State can thus reasonably conclude that no child, regardless of the amount of educa-

tion or screening, can truly understand the scope of what he or she is deciding.  Thus, 
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a limit on all minors is the only way to meet Ohio’s interest.  

A final note about surgery:  While Plaintiffs insist strenuously that they are not 

challenging the surgical limits, that is at most superficially true.  Any holding creat-

ing a “constitutional right” to obtaining drug-induced transitions would justify sur-

gery as well.  After all, while it may be less common than medication, surgery on 

minors does happen, and it happened to Chloe Cole.  Further, no magic line separates 

medication and surgery. Medication creates physical changes as strong as many sur-

geries.  Chemotherapy is a powerful example—medication can be more intense than 

many surgeries.  Few surgical interventions, for example, simultaneously present a 

risk of weakening a child’s bone density and depriving that child of fertility. See above 

at 7, 11.  

The Court should thus reject any due-course-of-law claim. 

C. The Tenth District’s contrary view is wrong. 

The Tenth District’s contrary view, finding a fundamental “substantive due pro-

cess” right to drug-induced gender transitions for children, is mistaken on several 

points and in its conclusion, resting on Plaintiffs’ featherweight argument below. 

First, the Tenth District used the wrong level of assessment in its “history and 

tradition” inquiry, as it telescoped out from the actual issue here—a claimed right to 

transition minors with drugs—to an abstract issue of a “parent’s right to direct the 

medical care of their children.”  App.Op. ¶107.  But claims cannot be assessed at that 

abstract level; courts must look at the specific form of care at issue, using a “careful 

description of the asserted fundamental liberty interest.”  Washington v. Glucksberg, 

521 U.S. 702, 721 (1997) (quotation omitted).  After all, the U.S. Supreme Court 



 

30 

rejected a substantive-due-process right to assisted suicide in Glucksberg and a sub-

stantive-due-process right to abortion in Dobbs v. Jackson Women’s Health Org., 597 

U.S. 215 (2022).  Neither case hovered at the abstract level of “health care,” but asked 

if a specific procedure was protected.  The Tenth District thus departed from Glucks-

berg, which is also this Court’s standard:  fundamental rights are only those that are 

“objectively, deeply rooted in this Nation’s history and tradition and implicit in the 

concept of ordered liberty, such that neither liberty nor justice would exist if they 

were sacrificed.”  Aalim, 2017-Ohio-2956 at ¶16 (quotation and ellipses omitted).  

Ohio and America have no “deeply rooted” “history and tradition” of giving children 

drugs to transition their gender away from birth sex.   

Indeed, the Tenth District showed its inconsistency in discussing Glucksberg’s re-

jection of an assisted-suicide claim.  The court said that “Glucksberg has little bearing 

on this case,” because “physician-assisted suicide is not considered health care under 

Ohio law.”  App.Op. ¶94.  As proof, the court cited many Revised Code provisions 

showing Ohio’s stance on the matter.  But that proves the State’s point:  duly-enacted 

legislation, not some unelected group’s opinion, defines what qualifies as health care 

in Ohio. 

Further, the Tenth District’s discussion of parental-rights caselaw further under-

cuts the court’s conclusion.  Just as the Tenth District chose an overly abstract layer 

regarding “health care” generally, it likewise first looked to abstract statements about 

parental rights generally, citing cases such as Troxel, Meyer, and Pierce, which in-

volved custody and education, not state-regulated medical treatment.  App.Op. ¶¶84–
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85 (citing Troxel v. Granville, 530 U.S. 57, 66 (2000) (plurality opinion) (custody); 

Meyer v. Nebraska, 262 U.S. 390, 399, 401–03 (1923) (education); Pierce v. Soc. of 

Sisters, 268 U.S. 510, 534–35 (1925) (education)).   

When the court zoomed in to a parental-rights health care case, Parham, it used 

it to find a substantive due-process right, even though, as the Tenth District had to 

admit, “Parham ultimately resolved a procedural due process question.”  App.Op. ¶90 

(citing Parham v. J. R., 442 U.S. 584 (1979)).  In Parham, the Court addressed a 

State’s procedure for admitting children to State mental institutions at the request 

of a parent or guardian, and the plaintiffs there said that the children’s interests 

against institutionalization required more process.  Id. at 587.  The Court rejected 

that claim, finding the State’s process adequate.  Id. at 620.  In performing a 

Mathews-based balancing of interests to assess the procedure, the Court referred to 

background principles of parental rights under Pierce and its progeny, id. at 602, but 

it ultimately sided with the State’s interest in final calls.  It noted that “a state is not 

without constitutional control over parental discretion in dealing with children when 

their physical or mental health is jeopardized,” id. at 603, and explained that “[p]ar-

ents … in no sense have an absolute right to commit their children to state mental 

hospitals; the statute requires the superintendent of each regional hospital to exer-

cise independent judgment as to the child’s need for confinement,” id. at 604.  Nota-

bly, that superintendent was not an outside doctor; rather, he was a State actor acting 

under State direction.  Thus, while the Court went out of its way to criticize the dis-

trict court for “shift[ing] its focus drastically from what was clearly a procedural due 
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process analysis to what appears to be a substantive due process analysis,” id. at 598, 

to the extent the Court’s procedural analysis rested on substantive background, it 

was about State oversight, not parental rights or children’s rights against the State.  

Thus, contrary to the Tenth District’s assertion that Parham “necessarily decided” a 

substantive question as well, and that it favored parents against the State—a propo-

sition for which the Tenth District cited the dissent in the Sixth Circuit’s Skrmetti 

decision, App.Op. ¶90—Parham did no such thing, as Judge Sutton’s opinion for the 

Skrmetti majority also explained, 83 F.4th at 476–77.   

Second, and perhaps most important, the Tenth District erred grievously in 

grounding a fundamental right based on the “standard of care by the relevant medical 

communities.”  App.Op. ¶98; id. at ¶100 (“prevailing standards of care”), ¶101 (“pre-

vailing standard of care accepted by a consensus of the medical community in Amer-

ica”).  For starters, nothing in this Court’s due-course jurisprudence, nor any history 

or tradition, shows that Ohio’s constitutional framers farmed out constitutional deci-

sions beyond the legislature, or even the judiciary, to outside “experts.”  To be sure, 

Ohio law has often chosen to look to industry standards, including in medicine, 

whether for tort law or medical-board discipline.  See, e.g., Bruni v. Tatsumi, 46 Ohio 

St. 2d 127, 129–30 (1976) (medical-negligence tort standard); R.C. 4731.22(B) (medi-

cal board may discipline doctors for “failure to conform to[] minimal standards of care 

of similar practitioners under the same or similar circumstances”).  But Ohio is not 

constitutionally required to incorporate that standard.  After all, the General Assem-

bly can modify common-law tort standards.  Stetter v. R.J. Corman Derailment Servs., 
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L.L.C., 2010-Ohio-1029, ¶¶35–37.  And it can and does directly limit medical prac-

tices that it determines to be wrongful.  See, e.g., R.C. 2903.32 (banning assisted sui-

cide); R.C. 3795.02 (banning female genital mutilation for minors); Adm.Code 4731-

11-03 (banning steroids to enhance athletic performance and using cocaine hydro-

chloride except in narrowly defined circumstances).  

Not only is deference to “experts” not constitutionally required, but here, any such 

deference is especially unwarranted, for several reasons.  Among them, as Justice 

Thomas explained in his Skrmetti concurrence, are that the “medical consensus” here 

is illusory, and what was there is crumbling.  Skrmetti, 145 S.Ct. at 1840 (Thomas, 

J., concurring).  Further, even if the purely medical side did have a consensus, the 

ultimate question of whether a child can adequately consent is not a scientific ques-

tion, but “a question of medical ethics that States must decide for themselves.”  Id.  

In addition, evidence shows that the key voices in creating the “consensus” admitted, 

behind closed doors, that they were making political decisions, not scientific ones.  Id.  

WPATH documents showed that they knew their claims were shakier than they let 

on, that they changed their standards to provide litigation support, and that they did 

so based on lobbying by politicians.  Id. at 1848.  “Trust the science” translated to 

“trust the political activists.” 

Hardcoding in constitutional deference to lobbyists, framed as “experts,” short-

circuits the democratic process.  Id. at 1849.  This is a well-worn road, and a warning:  

then-expert consensus led the U.S. Supreme Court to bake eugenics and sterilization 

into the Constitution.  Id. at 1841 (citing Buck v. Bell, 274 U.S. 200 (1927)).  That 
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decision was “gravely wrong the day it was decided” but nevertheless, has only been 

“overruled in the court of history.”  Hawaii, 585 U.S. at 710.  The effects were lasting 

there, as they will be here, should the Court bake so-called expert consensus into the 

Ohio Constitution.   

Finally, the Tenth District’s substantive-due-process analysis went awry in sug-

gesting a “regulation” vs. “ban” distinction.  The court acknowledged that the State 

“has identified legitimate reasons for regulation in this area,” App.Op. ¶113 (empha-

sis original), but it said that the “extent” of the regulation, by “prohibiting 

transgender minors of all ages from using puberty blockers and hormones,” went too 

far and was not tailored, id.  As noted above, only a full restriction on all minors meets 

the State’s interests.  Above at 29–30.  Also, every age regulation can be restated as 

a ban:  we “regulate” driver’s licenses, cigarettes, and alcohol by requiring people to 

be 16 to drive, or 21 to smoke and drink—but that can also be called a categorical 

“ban” on those 15 or 20 doing those things.  See R.C. 4507.071(A) (driving age); 

2927.02(B) (smoking age); R.C. 4301.69 (drinking age).  An age minimum is better 

understood as a regulation, not a “ban,” and a reasonable one, at that.  

In sum, the Tenth District’s Due Course of Law holding was mistaken. 

State Appellants’ Proposition of Law No. 2: 

The Health Care Freedom Amendment does not create a parental right to obtain 
drug-based “gender transitions” for a child. 

Just as the People of Ohio did not enshrine a right to medical gender transitions 

in 1851, they did not do so in 2011, when they enacted the Health Care Freedom 

Amendment.  The Tenth District’s mistakes are twofold.  First it misread the HCFA’s 
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text and meaning. And the lower court also makes the same mistake as in its due-

course-of-law holding:  whatever the HCFA did, it did not delegate power to select 

advocacy groups who claim “expertise.”  Thus, the Court should reverse that holding 

as well. 

I. Ohio’s law does not violate the Health Care Freedom Amendment. 

Ohio’s Health Care Freedom Amendment provides, “No federal, state, or local law 

or rule shall prohibit the purchase or sale of health care or health insurance.” Ohio 

Const., art. I, §21(B). That language does not entitle parents to purchase gender-

transition services for children as a form of “health care.”  The Amendment concerns 

only the purchase or sale of services that the State chooses to recognize as valid health 

care.  It does not limit the State’s underlying, fundamental power to define the con-

tours of the legitimate practice of medicine.  Voters did not give every Ohio doctor or 

other provider a blank check to sell any “service” he or she wants to, with no demo-

cratic check, nor did they delegate that power to any “professional community.” This 

claim fails, too. 

A. The Health Care Freedom Amendment preserves State power to de-
fine the legitimate practice of medicine. 

To determine the Amendment’s meaning, a court of course “consider[s] first the 

terms of the constitutional provision.”  State v. Carswell, 2007-Ohio-3723, ¶11.  Again, 

the Amendment provides, “[n]o federal, state, or local law or rule shall prohibit the 

purchase or sale of health care or health insurance.”  Ohio Const., art. I, §21(B).  That 

is closely qualified by Subsection (D) which says that the Amendment does not “affect 

any laws calculated to deter fraud or punish wrongdoing in the health care industry.”  
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Ohio Const., art. I, §21(D).  Subsection (D) thus makes two moves.  Because the Gen-

eral Assembly cannot bar wrongdoing without first defining what constitutes wrong-

doing, the General Assembly’s pre-existing power to define wrongdoing in the 

healthcare industry survives the Amendment.  The General Assembly’s power to 

identify and prohibit medical procedures that it considers wrongdoing or bad medical 

practice, even if some citizens or doctors disagree, thus survives the Amendment’s 

passage. 

Further, if there were any doubt that Subsection (B)’s right to purchase health 

care is limited to what the State allows, that doubt is erased by the text of Subsections 

(A) and (C), and by the historical context in which it was adopted.  When the Amend-

ment was adopted in 2011, citizens were concerned that the then-new federal Afford-

able Care Act might force citizens into certain healthcare plans, might forbid fee-for-

service care, and more.  The Amendment sought to protect Ohioans from such coer-

cion, as shown by the repeated references to federal law; indeed, subsections (A), (B), 

and (C), all begin with “No federal, state, or local law or rule shall … .”  (Emphasis 

added).  Consistent with this understanding, Subsection (A) thus says no “person, 

employer, or health care provider” shall be compelled to participate in a health care 

system, and Subsection (C) bars any “penalty or fine for the sale or purchase of health 

care.”  Together they establish that the provisions are meant to preserve freedom in 

the market for buying (or refusing to buy) licensed health care or insurance, not to 

repeal the General Assembly’s power to define what is allowed or licensed as “health 

care.”  
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And to the extent that it covers “health care” itself, apart from insurance, the 

meaning most consistent with contemporary debate is this:  the Amendment prevents 

the State from outlawing fee-for-service provision of something acknowledged as 

health care.  That is, it prevents the State from requiring everyone wanting a certain 

service to purchase it only through certain State-run or State-directed channels.  In-

deed, Ohio politicians had proposed to introduce an Ohio version of the Massachu-

setts model for the federal Affordable Care Act.  See Blackwell-Raga, Policy State-

ments, https://web.archive.org/web/20061101151911/http:/www.kenblack-

well.com/PolicyStatements.aspx?ID=3 (“Blackwell proposes the ‘Buckeye Health 

Plan’ to provide health insurance coverage to currently uninsured Ohioans. The pro-

gram would require all Ohioans to have some form of health insurance: individually, 

directly or indirectly through their employer or through a new marketplace sponsored 

by the State of Ohio for the uninsured. … The program will ask all Ohioans to partic-

ipate in their own health care as a matter of personal responsibility.”). 

While the text alone answers the question, the history of its adoption further con-

firms that Ohioans did not grant providers license to decide for themselves what 

health care is, and did not eliminate the State’s power to regulate medicine.  A court 

reviewing an amendment must “consider[] how the words and phrases would be un-

derstood by the voters in their normal and ordinary usage.”  City of Centerville v. 

Knab, 2020-Ohio-5219, ¶22.  Further, “the court may review the history of the amend-

ment and the circumstances surrounding its adoption, the reason and necessity of the 

amendment, the goal the amendment seeks to achieve, and the remedy it seeks to 



 

38 

provide to assist the court in its analysis.”  Id. (citations omitted).  Thus, the Court 

has looked not only at ballot language, and at the official arguments for and against, 

but broadly at the terms of public debate.  Beaver Excavating Co. v. Testa, 2012-Ohio-

5776, ¶¶19–21 (detailed discussion of official ballot arguments); Centerville, 2020-

Ohio-5219 at ¶30 (broader public debate).  

Here, voters approving this amendment were repeatedly told that it would provide 

a barrier against the federal Affordable Care Act and especially any mandate to buy 

health insurance.  Opponents said it would not be effective because of federal suprem-

acy.  Indeed, the official ballot arguments for and against, as well as an analysis by 

the League of Women Voters, focused solely on insurance, and said nothing about 

limiting the State’s power to regulate medicine.  See Issue 3: Impartial Analysis from 

League of Women Voters of Ohio, Smart Voter, https://perma.cc/D4Z7-UMNA.  

Notably, if the Amendment would have legalized anything claimed as health care, 

as Plaintiffs have claimed, that would have meant that Ohio had already granted—

in 2011—constitutional rights to abortion, medical marijuana, and more.  That would 

make Ohio’s recent abortion amendment, and the medical marijuana statute enacted 

in 2016, redundant because the Amendment would have already made such initia-

tives law back in 2011.  Ohio Const., art. I, §22; R.C. 3796.02 et seq.  Had voters 

understood abortion legalization to be implicated by the Amendment, it would have 

been a major point of debate.  Significantly, Ohio Right to Life endorsed the amend-

ment, which it would not have done if it legalized abortion.  See Vote Yes on Issue 3, 

Ohio Right to Life (Sept. 6, 2011), https://perma.cc/G5JT-Y7Z3. 
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To be sure, the idea that the Amendment had such broader implications was 

briefly floated after enactment—but contemporary evidence shows voters did not 

commonly understand the Amendment to do anything of the sort.  For example, in a 

post-election article, a well-known abortion-rights activist said that interested groups 

would look into the idea that the Amendment created a broad abortion right—yet no 

such case was filed for over a decade.  See Aaron Marshall, State Issue 3 won’t have a 

big impact on health care in the short term, experts say, Cleveland Plain Dealer (Nov. 

10, 2011), https://perma.cc/7XH4-6YXM.  In that same article, the Amendment’s au-

thor, whom plaintiffs repeatedly quote as an expert, observed that the General As-

sembly would likely enact “legislation saying abortion doesn’t fit the definition of 

health care to head off such a suit.”  Id.  Proponents’ view—including, again, Ohio’s 

primary organization opposing abortion—carries more weight than light speculation 

by an opponent.  Taken together, that confirms an understanding that the Amend-

ment did not impliedly strip the General Assembly’s power to regulate the practice of 

medicine or even outlaw what many medical professionals consider health care.  In 

fact, the opposite:  the article’s headline—“State Issue 3 won’t have a big impact on 

health care in the short term, experts say”—confirmed that the Amendment was 

taken to affect very little. 

Any alternative reading produces shocking results.  If the HCFA’s text does not 

preserve the General Assembly’s authority, that reading would mean that no legisla-

tive limits on care could be allowed, such that any service labeled “health care” by a 

willing buyer and a willing seller would be constitutionally protected, such as 
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amputation of a healthy body part or questionable surgery outside the accepted 

standard of care.  It would mean not only the long-ago legalization of medical mari-

juana, but also that the State could no longer forbid the purchase of any controlled 

substances that a willing buyer and seller deem health care.   

Ohio continues to rightly regulate the practice of medicine.  Among other things, 

Ohio still bars the unlicensed practice of medicine; the Amendment gives citizens no 

right to purchase medical care from someone with no license to practice.  See, e.g., 

R.C. 4731.41.  Similarly, Ohio still forbids physicians from using steroids to enhance 

athletic performance, or from using cocaine hydrochloride except in narrowly defined 

circumstances.  Adm.Code 4731-11-03.  It also bans female genital mutilation for mi-

nors and assisted suicide. See, e.g., Adm.Code 5122-3-03(D)(2); R.C. 2903.32; R.C. 

3795.02. 

Nor are these limits preserved solely because of the Amendment’s grandfather 

clause, which says that laws in place by the time of passage of the federal Affordable 

Care Act are unaffected.  That specific date shows that it was focused on insurance, 

not the regulation of the practice of medicine.  It does not mean that Ohioans froze in 

time the practice-of-medicine limits of 2010, leaving no room for the legislature to 

update standards of care and other regulations to account for new scientific discover-

ies—or new forms of wrongdoing in the health care industry.  In fact, Ohio has codi-

fied specific standards of medical care since the Amendment’s enactment.  For exam-

ple, R.C. 4731.055 sets conditions for prescribing opioid analgesics or benzodiazepine 

drugs—and it was first effective in 2013, and amended in 2015.  Likewise, R.C. 



 

41 

4731.056—first effective in 2015, and amended in 2017—directs the Medical Board 

to adopt rules (which it has done) regarding use of controlled substances in federal 

schedules III, IV, or V for medication-assisted treatment.  See also Adm.Code 4731-

11.  Should the Amendment be read as Plaintiffs have, these undisputedly valid limits 

on the practice of medicine would evaporate. 

B. The State acts within its legitimate power to regulate the practice 
of medicine when it protects minors from debatable treatments 
with lifetime effects. 

The governing legal point shown above—that Ohio retains the power to regulate 

the practice of medicine—leaves no real work to be done in applying that legal stand-

ard to this case.  If Ohio retains any power at all, that power includes the power to 

restrict to adults life-altering surgery and medication, and to pause such treatment 

for minors.  

The debate between the two sides’ views on the Amendment leaves no middle 

ground, as a plain-text matter.  If the State is right—and it is—then the State can 

easily regulate as it has here, just as it traditionally has regulated the practice of 

medicine, and as the above examples show.  Conversely, if Plaintiffs are right, that 

means the State cannot newly legislate against anything that one doctor or other 

healthcare provider is willing to sell and label as “healthcare.”  

Thus, for example, despite Plaintiffs’ alleged disavowal of attacking Ohio’s limit 

on surgery, if the Court adopts their reading of the Amendment, that logically would 

allow surgical alteration of minors’ bodies to conform to opposite-sex stereotypes.  

Moreover, if the State’s power does not allow it to draw a line at age 18, then no legal 

basis exists to draw a line instead at 16 or anywhere else.  Transition surgery would 
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be a constitutional right, along with all manner of other risky surgery, subject to no 

legal restrictions at all. Such surgeries would be subject only to whatever self-regu-

lation providers voluntarily adopt. 

But the Health Care Freedom Amendment does no such thing.  Ohio remains free 

to regulate the practice of medicine, including by limiting certain surgical and chem-

ical interventions to adults.  And its text offers no “third way” possibility, such as 

limiting legislative power over some procedures, but not others, with a middle ground 

turning on some “expert consensus.”  Nothing in the text refers to that.  But that is 

the approach the Tenth District took, and as shown below, it was mistaken.  

C. The Tenth District’s contrary view is mistaken.  

The Tenth District declined to adopt Plaintiffs’ suggestion that the HCFA imple-

mented a no-limits Wild West of medical (non-)regulation.  Instead, the court pur-

ported to avoid that extreme outcome by repeatedly grounding its view in what it 

called the “accepted” view in the “medical community.”  That is, Ohioans do not have 

an unlimited constitutional right to just any medical service, but instead, the limited 

right to “receive health care services recommended by medical professionals and 

widely accepted by the professional medical community.”  App.Op. ¶70.  At every 

turn, the decision defined the contours of the constitutional right in terms of that 

“standard of care.”  Id. at ¶¶74, 75.   That reading—that the HCFA adopted a new 

standard based on some purported group consensus—does violence to the HCFA in 

more ways than one. 

First, the “professional community” view has no basis in the HCFA’s text.  That 

text implicitly refers to individuals and to the General Assembly, but not any 
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“professional community.”  It refers to individuals by referring to the “purchase or 

sale” of health care, making the corresponding parties the purchaser and seller.  It 

refers to the General Assembly by preserving “laws calculated to deter fraud or pun-

ish wrongdoing,” as such laws are made by lawmakers.  Nothing refers to the “medical 

community,” or imports any commission’s independent judgment on what healthcare 

is available for purchase.  Moreover, Ohioans had plenty of examples if they wanted 

to use such a model, such as the Medical Board’s statutory power to discipline doctors 

for “failure to conform to[] minimal standards of care of similar practitioners under 

the same or similar circumstances.”  R.C. 4731.22(B).   

Second, the “expert consensus” view has no judicially manageable standards.  

Consider the following questions, which highlight this problem.  To whom should the 

judiciary look, and what percentage of doctors makes a consensus?  What if 30 percent 

of the profession considers a treatment necessary—is that significant minority 

enough?  Or must it be 51 percent?  Even if 70 percent of the profession prefers a 

treatment, may lawmakers no longer side with the 30 percent?  And what group 

should courts look to—all doctors, or do only those in the “right” specialty matter?  

The opportunities for cherry-picking are ripe, even if unintentional.  And what hap-

pens as a purported consensus changes, as seems to be happening on this very issue—

do Ohioans’ constitutional rights blink on and off with the latest survey of attendees 

at an American Medical Association convention?   

Third, as noted above in discussing substantive due process, the so-called experts 

here have been exposed as putting political advocacy above medicine.  The Tenth 
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District specifically cited WPATH as the key expert, with The Endocrine Society right 

behind.  But as shown by testimony in this case, and in Alabama’s case, and as noted 

in Skrmetti, WPATH modified its guidelines with an eye to political advocacy, and 

was lobbied to do so by political appointees.  Again, “trust the experts” turned out to 

be “trust political activists.”  Ohioans did not delegate their constitutional rights to 

either doctors or outside political-advocacy groups. 

Fourth, as with its due-course-of-law holding, the Tenth District also said its 

HCFA holding distinguished between legitimate “regulation” and what it considered 

illegitimate “bans” on treatment.  As explained above (at 35–36), that “distinction” is 

untenable.  Every regulation, especially age-based ones, can be reformulated as a ban.  

The age-16 driving minimum is a “ban” on 15-year-olds driving.  Even beyond age, 

every regulation can be recast as a “ban”:  a 65-mph speed limit is a “ban” on driving 

66; a minimum wage of $10.70 is a “ban” on paying $10.60.  Thus, any rule of decision 

that invalidates bans, but not regulations, is susceptible to convenient redefinition to 

uphold or attack a given law. 

For all these reasons, the Tenth District was wrong.  The HCFA does not create a 

parental right to obtain medical gender transitions for children.  
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CONCLUSION 

The Court should reverse the Tenth District’s judgment. 
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IN THE COURT OF APPEALS OF OHIO 

TENTH APPELLATE DISTRICT 

Madeline Moe et al., 

Plaintiffs-Appellants, 

v. 

David Yost et al., 

Defendants-Appellees. 

No. 24AP-483 
(C.P.C. No. 24CV-2481) 

(REGULAR CALENDAR) 

JUDGMENT ENTRY 

For the reasons stated in the decision of this court rendered herein on 

March 18, 2025, appellants' second and fourth assignments of error are sustained, and 

appellants' first and third assignments of error are rendered moot. It is the judgment and 

order of this court that the judgment of the Franklin County Court of Common Pleas is 

reversed, and this cause is remanded to that court for further proceedings in accordance 

with law and consistent with the decision. Any outstanding appellate court costs shall be 

waived. 

EDELSTEIN, J. & MENTEL, P.J. 
DORRIAN, J., concurs in judgment only. 

By IS/JUDGE 
Judge Carly E. Edelstein 
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’

“ ”

—

’

—

commonly referred to as “puberty blockers”

“for the purpose of assisting the minor 

.”

—

— (collectively “appellants”)

(collectively “appellees” or the “state”

(“HCFA”) (“Section 

21”)
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of H.B. 68’s provisions banning the use of puberty blockers and hormones “for the purpose 

transition.” 

transgender individuals.  R.C. 3109.054 (the “custody provision”) 

’

(the “medical care provisions”) prohibit 

healthcare providers from prescribing “a cross

transition,” among other things. and 3345.562 (the “sports provisions”) 

and bans “individuals of the male sex” from participating on athletic teams “designated only 

for participants of the female sex.”  

’

“for the purpose of assisting the minor individual with gender transition ” 

“

R.C. 3129.01(B) defines “cross sex hormone” to mean “testosterone, estrogen, or progesterone given to a 

individual of the minor individual’s age and sex.” The phrase “hormone therapy” generally means and refers 

R.C. 3129.01(L) defines “puberty blocking drugs” to mean “Gonadotropin

puberty.”

H.B. 68 also prohibits a physician from performing “gender reassignment surgery on a minor individual,” 

treating “a minor individual who presents for the dia related condition,” 
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interest in protecting the health and safety of its citizens, especially vulnerable children.”  

’

purported risks “of gender transition services,” which it concludes “far outweigh any benefit 

at this stage of clinical study on these services.” 

’

the enforcement provision of Chapter 3129 provides that “[a]ny violation of section 

3129.02”—

minors “for the purpose of assisting the minor individual with gende ”

—“shall be considered unprofessional conduct.” 

“ ‘ ’— ‘

’ — ” 

3129.02(A)(2) if they are prescribed to treat a minor “born with a medically verifiable disorder of sex 
development,” diagnosed with “a disorder of sexual development,” or “[for any condition] that has been 
caused or exacerbated by the performance of gender transition services.” 

F
ra

nk
lin

 C
ou

nt
y 

O
hi

o 
C

ou
rt

 o
f A

pp
ea

ls
 C

le
rk

 o
f C

ou
rt

s-
 2

02
5 

M
ar

 1
8 

12
:0

3 
P

M
-2

4A
P

00
04

83

A-6



’

’

First, there must be “[a] marked incongruence between one’

’

manifested by at least two of the following”:

“a marked incongruence between one’

secondary sex characteristics”;

“a strong desire to be rid of one’

’
gender”;

“a strong desire for the primary and/or secondary sex 
characteristics of the other gender”;

“a strong desire to be of the other gender”;

“a strong desire to be treated as the other gender”; or

“a strong conviction that one has the typical feelings 
and reactions of the other gender.”

(“DSM 5”)

’s condition must be associated with “clinically significant 

distress”— ’

“
”
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“ ”

s (collectively the “Guidelines”)

Appellants’ —

hereinafter “Endocrine Society Guidelines”
’

hereinafter “WPATH Guidelines”

which the WPATH Standards of Care and the Endocrine Society’s Guidelines were developed and continue 

The term “gender affirming care” is a broad umbrella term that can refer to gender
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—

depression and the severity of other mental health issues, as well as increasing patients’ 

Although the state’s

state’s experts did not identify a 

Cincinnati Children’s Hospital, and has published over 60 peer

’

For instance, one of the state’s experts, Dr. James Cantor, summarized 
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The opinions of the state’s experts relied largely on the practices of a few 

’
. While we have no reason to believe that Dr. Cantor’s testimony does not reflect an accurate 

clinical work is sex and couples’ therapy. (July 18, 2024 Tr. at 25

(“

”); 
(crediting Dr. Cantor’s testimony regarding the “content of the international systematic reviews,” but 
assigning “less weight” to his medical conclusions due to his lack of relevant medical expertise). 

Dr. Cantor’s “ ” “
” “ ,” as is 

—the state’s only expert witness with experience treating patients with 
—there is “far too little firm clinical evidence” concerning therapeutic approaches to 

treating gender dysphoria in minors and “a diversity of views among practitioners” as to the appropriate 

doctors began “using these hormones for kids who were never cross gender identified” and otherwise were 

The state’s pediatric endocrinologist expert, Dr. Paul Hruz, testified about

’

concern medical treatment and instead addressed transgender students’ access to school restrooms 

“[
” (July 19, 2024 Tr. at 

“

”
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But none of the European countries discussed by the state’s 

Thus, while the state’s experts disagree with the prevailing medical 

—

—

nowledging there is no such thing as “a psychiatric methodology that’s been proven 

effective in changing a person’s gender identity”).)  (

’

recommendations based on “low quality” or “very low quality” 

Dr. Cantor’s report makes the following claims: (1) t (“NHS”) 
“ ” and, according 

’

“ ,” the 

the Swedish Board of Health and Welfare “recommends restraint when it comes to hormone treatment” 
and has “limited medicalized treatments for gender dysphoria in minors to clinical research studies 

rd” (Ex. A at ¶ 28
“

” (5) Norway’s Healthcare Investigation Board 

“ ” 
“

” (Ex. A at ¶ 301). The most we can
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— —

based on “low quality” or “very low quality” 

—which provide “high quality” evidence on 

—

Thus, “the

‘ ’ ‘ ’

”  

’

Evaluation (“GRADE”) “ ” “ .” (

, Ex. 22 at ¶ 18.) Generally, GRADE categorizes randomized controlled trials as “high 
quality” evidence and nonrandomized trials and observational studies as “low quality.” (Ex. 22 at ¶ 19

either “strong” or “weak.” (July 16, 2024 Tr. at 143
called “low quality” evidenc

aff’d 
(“

”
, 935 F.3d at 769 (referencing the government’s acknowledgment that “t

‘ ’ ‘ ’ ”); 
(“[T]

—
—

”).
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—

—

Indeed, as discussed more below, the trial court’s decision 

rt’s substantive analysis of 

y guidelines in majority opinion’s analysis);

“

”
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(noting “

”); 

(“

’

”).

’

associated with a recommended treatment, the minor child’s parents or guardian 

—

—

29, 34.)  Assent is a lesser standard of informed consent “in the sense that it 

[and] limitation[s]” associated with undergoing the recommended medical intervention.

– –
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consent of the minor’s parent or guardian.

“Pubertal onset typically ranges between the ages of 8

designated female at birth and between 9 and 14 for people designated male at birth.” 

“puberty blockers”

“Puberty is the process of physical changes driven by hormone activation of pulsatile signals from the 

che, or testicular enlargement and sperm production.” (Ex. 23 at ¶ 28.)
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“

”

WPATH Guidelines at S50 (describing “comprehensive biopsychosocial assessment” that healthcare 
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’ ’
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— —

’

’

’

“People whose sex designated at birth aligns with their gender identity are cisgender.” (Ex. 23 at ¶ 22.)
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—

—

—

—

— —

this social transition, she went “from a child that had been very distressed and very upset 

to now being able to express herself as she wanted to be.” 

— —

F
ra

nk
lin

 C
ou

nt
y 

O
hi

o 
C

ou
rt

 o
f A

pp
ea

ls
 C

le
rk

 o
f C

ou
rt

s-
 2

02
5 

M
ar

 1
8 

12
:0

3 
P

M
-2

4A
P

00
04

83

A-19



’

“ ”

“thinking about death so that she could be who she knew herself to be.”

’

’

’

’

girl publicly, “[h]er distress ceased and melted away almost instantaneously.”

as “a thriving, happy, health .”

concern that if Grace had to undergo male puberty, “

world authentically and freely to be herself.”
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’

minors “for the purpose of assisting the minor individual with gender transition ”

’

’
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’

“CLEARLY EXPRESS[]” A SINGLE SUBJECT IN ITS 

’

CONSTITUTION (THE “HEALTH CARE FREEDOM 
AMENDMENT,” OR “HCFA”), AS H.B. 68 
UNLAWFULLY “PROHIBIT[S]” AND/OR “IMPOSE[S] 
A PENALTY … FOR” THE SALE OR PURCHASE OF 

’

’
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“

” “

” ’

“

”

(“[I]

”)

It is axiomatic that “we 

”  

“

”

at ¶ 28 (“[E]ven 

”)

“

”

“

”
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“

”

(“

”); 

(advising courts “to avoid 

” because it “ ‘

’ ”)

(1912).  “

”

Only if it “clearly appear[s] that the law is in direct c

” will we declare it unconstitutional. 

we “

”

We “must ’

” 
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“are not directing a challenge toward those parts of 

”

enforcement of H.B. 68’s 

’ July 24, 2024 Pls.’ Rebuttal to Defs.’ Closing Brief at 

H.B. 68’s ban on 

(the “prescription ban”)

’ —

— ’

— —

’

Ohio’s Battle for Health Care Freedom
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“Compel” includes the levying of penalties or fines.

“Health care system” means any public or private entity 

“Penalty or fine” means any civil or criminal penalty or 

“for the purpose of assisting the minor individual with 

gender transition,”

sphoria “shall be considered 

” “

board.” 

has broad authority to “regulat[e] 

the practices of medicine and surgery,” the power “to take disciplinary action ” 
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at issue are “ ,” which 

can be considered “wrongdoing i

health care industry” is borne out by the Ohio General Assembly’

“shall be considered unprofessional conduct.”

, including “[f]ailure to maintain minimal standards applicable to the selection or 

of drugs or other modalities for treatment of disease” and “[a] departure from, or the failure 

circumstances”

“

”

R.C. 4723.06(A)(1) (“The board of nursing shall . . . [a]dminister and enforce the provisions of 

ules adopted under this chapter.”); R.C. 4732.17 
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“ ‘

’ ”

’

“health care” itsel “preserve[s] freedom in the market for buying (or 

.” ’

“health care” is not defined in the HCFA ’

interpretation, we would have to either add language (“licensed”) 

language (“health care health insurance”) that 

“ ”

“ ‘

’ ”

“ ”

“

”

“

”

using the disjunctive “or” to separately 

“health care” and “health insurance,” 

’
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“health care” would not be included in Sections 21(B) and (C).  And 

if “health care” was intended to 

“ health care”

Ohio Revised Code, “health care” has been 

“[A]

’ ” 

definition is consistent with the relevant dictionary definitions of “health care.” 

(defining “health 

care” as “

’ ” and “ ”)

] (defining “health 

care” as “e ’

”)

of “health care” 

’

“ ‘ ’ ” which 
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’

—

prescribing “a cross

the minor individual with gender transition”—

analysis of this issue is limited to appellants’ right to — —

to by the minors’ parents or guardians.  

’

Section 21(D) (“

industry”)

medications to minors “shall be considered unprofessional conduct”)

— —

’

(“Section 1”) 
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’

“
” [initiative and referendum]

“ ”

“

”

“[i] ‘ ’ ”

This means “

.”

’s prescription ban 

determine the meaning of “wrongdoing in the health care industry” in 

Significantly, “wrongdoing” 

reading “wrongdoing” in conjunction with the 

—preceded by “fraud” and followed by “in the health care 

industry”—“the term ‘ ’

’
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actions committed in the course of providing care.” ’

’s reference to “wrongdoing in the health care 

industry” should be construed as “reserv[ing] to the General Assembly the power to identify 

” ’

’

and the plain meaning of “wrongdoing ”

—

—

meaning of “wrongdoing” as used in Section 21(D). 

“Wrongdoing” is defined as “evil or improper behavior or action” and “a

instance of doing wrong.” Meriam

(defining “wrongdoing” as “a bad or an illegal action”)

’ “

‘ ’

.” ’

Appellants alternatively suggest that “wrongdoing” in Section 21(D) “could refer to conduct that was 
already unlawful at the time the HCFA was enacted.” (Appellants’ Brief at 53.) We do not find this proposed 

— —
today in the state of Ohio. We are also reticent to construe “wrongdoing” in terms of
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’

’

’

freedom to choose health care by enacting legislation that declares it “unprofessional 

conduct” for a physician to follow the widely accepted protocols and prevailing standards 

— —

of “wrongdoing in the health care 

”

meaning of “wrongdoing in the health care ”
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’

’

for “unprofessional conduct ”

treatment alleged to be “ ”

are, in fact, “health care.”
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’

act in what they believe is in their child’s best interest—

—

“ ‘

’ ”  (

appellants’ right to purchase this type of medical 

“punish wrongdoing in the health care industry” by enacting laws 

’

“wrongdoing”

’

’
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the state’s

’ to “Ohioans’ 

right to make their own individual health care decisions” under the HCFA ( Appellants’ 

review of the record and the parties’ briefing

our resolution of this assignment of error ultimately turns on what “wrongdoing” i

between who is asserting the right since a minor’s access to healthcare is

(“The common law historically has given recognition to the right of parents, not merely to 

’s actions, but to speak and act on their behalf.”).

’

’

exercise of the state’s police powers. In any event, we believe the separate opinion’s police
68’s prescription ban violates the HCFA.
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’

’

’

—

prescribing “a cross

purpose of assisting the minor individual with gender transition”—

’

guarantees every person the right to a “remedy by due course of law” “

him in his land, goods, person, or reputation.”  Since 1887, the Supreme Court 

’

’

’

The state acknowledges that “[b]ecause the federal due
to confer substantive rights, the Due Course of Law Clause has been interpreted to do the same.” (Appellees’ 

— —
understanding, Ohio’s Due Course of Law Clause conferred no substantive rights. (Appellees’ Brief at 73, 
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’s “established method of substantive

process analysis has two primary features.” 

First, the court has “observed that the Due Process Clause specially protects those 

‘ ’

’ ‘ ’ ‘

’ ”

Second, the court has “required in substantive ‘

’ of the asserted fundamental liberty interest.”

Amendment to define new fundamental liberty interests without “concrete examples 

involving fundamental rights found to be deeply rooted in our legal tradition.” 

“ ‘

’ ’ ”

’

’

1) “a 
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’s gender transition,” or (2) “a broader right to direct a 

’s healthcare even when the State has barred the particular practice the parents seek.”

’

“

” 

an “essential” and “basic civil right” to raise 

a “fundamental liberty interest” in the care, custody, and management of 

right of parents to “establish a home and bring up children” and to “control the education 

of their own”); 

right “to direct the upbringing and education of children under their control”); 

, 406 U.S. 205, 232 (1972) (recognizing the “primary role of the parents in the 

tradition”); , 321 U.S. 158, 166 (1944) (“[i]t is cardinal with us that 

and freedom include preparation for obligations the state can neither supply nor hinder”); 

, 405 U.S. 645, 651 (1972) (“[i]t is p

‘

’ ” (citation omitted)); 

ourt has “

relationship between parent and child is constitutionally protected”); 

602 (“[o]ur jurisprudence historically has reflected Western civilization concepts of the 

family as a unit with broad parental authority over minor children”); 

455 U.S. 745, 753 (1982) (discussing “[t]he fundamental liberty interest of natural parents 

in the care, custody, and management of their child”); , 521 U.S. at 720 (“[i]n a 

‘ ’

’ ”
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custody, and control of their children is “perhaps the oldest of the fundamental liberty 

interests” recognized by our courts. 

604 (observing that parents “retain 

[institutionalized] care for their children, subject to a physician’s independent examination 

”)

syllabus (holding that “[t]he ‘ ’

”)

ing chemotherapy over parents’ 

objections when a minor’s condition is immediately life

2151.011(B)(21) (defining “[l]egal custody” in context of juvenile matters to mean “a legal 

ilities”); Juv.R. 2

’

’ a “high duty” to recognize 

’

’
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“
” 

’

’

“ ”

’

’

’

’
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’ —

’

’

’

’

’

“

’

’ ”

“ ’ ‘

’

’ ”

’

Sixth Circuit’s overly 
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trial court acknowledged “that parents have a fundamental liberty 

”

’

’

’

— — ’

’

“

” 

Observing that “[t]he h ’

,” the 

court determined that its “ ‘ ’

” 

’
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’

“ ”

a form of “health care” in 

affirming care at issue in this case is “health 

care.”  Indeed, the trial court that “[g]ender transition services constitute 

‘ ’ ”

— ’

any purpose other than “assisting 

the minor individual with gender transition,” —

’

that is “ ‘ ’ ’ ” 

’
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’ ’

’

’

“ ” “ ”

“ ”

(“

‘

’ ‘ ’ ”); 

opining that “

” 

in a First Amendment case and expressing a reluctance “

’ ”

’

’

–
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’

.  Thus, “[i]
”

–

Vaccination with “Sabin’s OPV” 60 Years After Its Introduction in Italy: An Unforgivable “Delay”

–

] (“
”).
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’

’

—

—

’

—that “[g]ender transition services constitute ‘ ’ ” (

— ’

Thus, the state’s argument 

’

that doctors’ archaic medical procedures during the nineteenth century—
—“were not very successful, and sometimes even 

dangerous”); ’
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’

’

“assisting the minor 

individual with gender transition,” minors in Ohio can 

’

“

’ ’

such medical care is necessary.”  

aff’d

’ ’

—

’ —falls within the ambit of “medical care” a parent has a 
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’s prescription ban ’

’

— —

“

.”

H.B. 68’s complete ban on the 

—

which unequivocally burdens parents’ exercise of their fundamental right to direct the 

— state’s compelling 

H.B. 68’s prescription ban under the rational

parents’ fundamental right to direct the medical care of their children

appellants’ due course of law claim ’

“for the purpose of assisting the 

’

rational basis standard, the challenged law must “ ‘
of the public’ ” and not be “ ‘ ’ ” 

F
ra

nk
lin

 C
ou

nt
y 

O
hi

o 
C

ou
rt

 o
f A

pp
ea

ls
 C

le
rk

 o
f C

ou
rt

s-
 2

02
5 

M
ar

 1
8 

12
:0

3 
P

M
-2

4A
P

00
04

83

A-49



minor individual with gender transition,” as provided in R.C. 3129.02(A)(2), is 

We recognize “[t]

” 

But “

‘ ’ ” does 

’

’

“ ” because we retain “

”

recommendations of qualified medical professionals and choosing to treat their children’s 

— —

“
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’

”

on the use of puberty blockers and hormones “for the purpose of assisting the minor 

transition,” the Ohio General Assembly has done precisely that

’

— —

’

’

choice to allow the same treatment for cisgender minors as long as it is not “for the purpose 

of assisting the minor individual with gender transition,” R.C. 3129.02(A)(2), therefore 

from “experimental” treatment and the longer

’

’
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’

’

Notably, the state’s expert, Dr. Levine, represented in his report that “[r]ecent studies have varied in rate 
of regret from zero (de Vries et al, 2024) to 30% (Roberts et al, 2022).” (Ex. B at ¶ 141.) However, the Roberts 

29.) At most, evidence in the record suggests “that [regret] occurs 
but not that it’s common.” (July 15, 2024 Tr. at 182.) 
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’s

’ —

—

’

’

providers “ ‘ ’ children” or its concerns about the 

hormones given the “profound lifetime effects” of such treatment

(Appellees’ Brief at 

’

’

’

—

’ —

of the state’s experts ’
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demonstrates that “lesser, more exact restrictions may achieve the 

legislature’s results.”  

’s reliance on those reviews does not achieve the “close 

” strict scrutiny requires. 

’

’

’

vine expressing general concerns about clinicians providing “rapid access to endocrine 

care” without comprehensive evaluation and psychotherapy)), or pertains to medical care 

’s 
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— —

H.B. 68’s

“

’ ”

children’s hospital. I have also been told, by those who are now 
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child’s care team informs their decisions, it is the parents who 

for that child and for that child’s family. Families are 

child, the child’s parents, and the medical team all agree that 

hormones “for the purpose of assisting the minor individual with transition”
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’

’s 

’

, H.B. 68’s 

ren’s gender dysphoria diagnosis and corresponding symptoms in accordance with 

parents’ ability to access medical care for their children is not 

the state’s articulated interest: the protect

’s the state’s 

’

puberty blockers or hormone therapy to minors “for purposes of assisting the minor 

individual with gender transition” ’

Other than generally asserting that it has a right to “set the menu” of lawful health care, the state did not 
substantively argue in its brief that H.B. 68’s prescription ban is a valid exercise of the state’s police powers. 

Appellees’ Brief at 74 75.) In any event, we believe the separate opinion’s determination that H.B. 68’s 
prescription ban is a clearly erroneous unreasonable exercise of the state’s police powers because it 

appellants’ fundamental right to care for their children “beyond the necessities of the 
situation” and is not impartial further supports our conclusion that H.B. 68’s prescription ban is 
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they “are not directing a challenge toward those parts of H.B. 

68 that prohibit surgical procedures” (Appellants’ Brief 

H.B. 68’s

Because our resolution of appellants’ second and fourth 

requested relief for appellants’ stated harm—

—appellants’ first assignment of error is moot under 

We likewise find appellants’ third assignment of error—

3129.02(A) unconstitutionally interferes with the minor appellants’ right to equal 

—

solution of appellants’ second and fourth assignments of error.

’

rendering moot appellants’ first and 

enforcement of H.B. 68’s provisions banning the use of puberty blockers and hormones “for 

transition.”
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—

I decline to address the third assignment of error regarding whether H.B. 68’s 

that H.B. 68’s ban on prescription of puberty

appellants only and would find that H.B. 68’s ban on prescription of puberty

ppellants’ right to purchase health care pursuant to the Health Care Freedom 

appellants regarding whether H.B. 68’s ban on prescription of puberty
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Therefore, I would reverse the trial court’s decision regarding the fourth 

assignment of error and also reverse the trial court’s decision regarding the second 

—

—

As the majority explains, appellants expressly do not challenge H.B. 68’s ban 

any other provision of H.B. 68, including what the majority refers to as the “sports 

ions” and the “custody provision.”  Therefore, I do not address or make any 

of H.B. 68.  I limit my analysis to appellants’ claims for declaratory and injunctive re
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Accordingly, references in this separate opinion to “H.B. 68 prescription ban,” “H.B. 68 

ban,” “the prescription ban,” or “the ban” refer only to the ban on prescription of puberty

Appellants’ Fundamental Right to Care for their Children in the 

protects “the right of the individual to . . . establish a home and bring up children[.]”  

observed “the interest of parents in the care, custody, and control of their children” is 

“perhaps the oldest of the fundamental liberty interests recognized by [the] Court.”
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United States Supreme Court has recognized the fundamental right of parents to “make 

decisions concerning the care, custody, and control of their children.”  

to this case, the court has held that parents’ rights include the “high duty” to “recognize 

symptoms of illness and to seek and follow medical advice [for their children].”  

7208, ¶ 16 (holding that parents’ “fundamental liberty interest in the care, custody, 

and management of their children” is “protected by the Due Process Clause of the 

Ohio Constitution”).  It has long been settled into the law that “parents have a fundamental 

liberty interest in the care . . . of their children.”  

appellants assert pursuant to Ohio’s Due Course of 

h duty to “recognize symptoms of illness and to seek and follow medical advice,” in the 

“Since 1887, [the Supreme Court

Constitution.”  

474 U.S. 327, 331 (1986) (“While the Due Process Clause of the Fourteenth Amendment on its face would 

some government actions ‘regardless of the fairness of the procedures used to implement them.’ ”).  Notably, 
has “recognized substantive

Constitution.”  

F
ra

nk
lin

 C
ou

nt
y 

O
hi

o 
C

ou
rt

 o
f A

pp
ea

ls
 C

le
rk

 o
f C

ou
rt

s-
 2

02
5 

M
ar

 1
8 

12
:0

3 
P

M
-2

4A
P

00
04

83

A-62



H.B. 68’s Prescription Ban Does Not Survive the Strict
Appellants’ Fundamental Right to Care for their Children 

“If the challenged legislation impinges upon a fundamental constitutional 

scrutiny standard.”  

scrutiny test to determine whether H.B. 68’s ban on prescription of 

(Thomas, J., concurring) (asserting the Court’s precedent establishes that “parents have a 

fundamental constitutional right to rear their children” and that strict scrutiny should apply 

infringes on a fundamental right is unconstitutional unless the statute is “narrowly tailored 

to promote a compelling governmental interest.”  

There is no dispute that the state has a compelling interest in “protecting the 

health and safety of its citizens, especially vulnerable children” as the General Assembly 

Like the majority, I reject the state’s framing of a parent’s fundamental right to care for their children so 
specific medical treatments not “ ‘ “deeply rooted in this Nation’s history and 

” ’ ”  (Majority Decision at ¶ , quoting Appellees’ Brief at 74, quoting 
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focus of my analysis is whether the H.B. 68’s prescription ban is narrowly tailored to 

I would find that H.B. 68’s complete ban on the prescription of puberty

narrowly tailored to promote the state’s compelling interest in protecting children.  The text 

presented by the state’s experts reveal several alternatives the state itself has considered to 

achieve its compelling interest.  These alternatives demonstrate H.B. 68’s c

that could ameliorate the General Assembly’s identified concerns, such as e

(2)(D), (F), and (G).  Moreover, the testimony of the state’s expert witnesses also suggested 

H.B. 68 defined “gender related condition” as “any condition where an individual feels an incongruence 
’s gender identity and biological sex. ‘Gender related condition’ includes gender 

dysphoria.”

1998 edition of WPATH’s Standards of Care, testified that his committee’s recommendations included two 
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(July 18, 2024 Tr. at 194.)  Appellants’ experts also testified 
to the importance of ongoing therapy.  Dr. Jack Turban testified that the “guidelines specifically say that 

r they’ve started 

and that it’s still the appropriate ongoing treatment.”  (July 15, 2024 Tr. at 127.)

therapy should be part of a continuing psychiatric process, asserting “in many places, the risk of hormone 

it belongs to the psychotherapist.”  (July 18, 2024 Tr. at 100.)  Levine continued, “I think the 

as the child’s ambivalence begins to show up and they begin to worry about what’s going to become of them 
I’m talking about giving the parents and giving the child a chance to think about 

of this, you see.  It can’t be just something said between the doctor and patient over a 30
interchange.”  (July 18, 2024 Tr. at 100

Dr. Levine acknowledged that he has “expressed concerns about when 
clinicians provide . . .  ‘rapid access to endocrine care,’ . . . to minors with gender dysphoria without 
comprehensive evaluation and psychotherapy.”  (July 18, 2024 Tr. at 115.)  He furth
with “people very quickly mak[ing] the diagnosis and recommend[ing] affirmative care” rather than 
“find[ing] out what’s going on and get[ting] them appropriate care that’s not hormonal at first[.]”  (July 18, 

197.)  Dr. James Cantor observed that “[a] psychiatrist is rarely the person who writes the prescription for 

go onto hormones” and implied there should be an interdisciplinary process in 
11.)  Appellants’ expert Dr. Sarah 

“f
benefit of collaborating with other experts in the field[.]”  (July 16, 2024 Tr. at 27.)  Dr. Corathers also 

she and her team provide for gender dysphoria “is amongst the 
most deliberative and thoughtful and methodical of the many things that we do in pediatrics.”  (July 16, 

“[t]he risk of both testosterone 
”

but cautioned that orally administering testosterone is “generally not done because of the significant and 
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toxic effects on the liver.”  (July 19, 2024 Tr. at 43.)  Appellants’ expert Dr. Corathers testified to measures 
taken to mitigate risks, including regarding dosing.  She testified that with testosterone “we start at low 

Dr. Levine testified that “it would be ideal if we could design a multisite, a 

onditions?”  (July 18, 2024 Tr. at 

I take judicial notice of Governor DeWine’s statement when announcing his veto of H.B. 68.  In that 

I share the Legislature’s concerns about clinics that may 
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summarized alternatives and only point them out as examples of the state’s own 

presented by the state’s witnesses, and the Governor’s veto statement, the H.B. 68 

prescription ban is not narrowly tailored to promote the state’s compelling government 

Therefore, I would find H.B. 68’s ban on prescription of puberty

appellants’ fundamental right to care for their children

Appellants’ Fundamental 
the State’s Exercise of Police Power 

children’s health care, “no such right has ever been viewed as operating to override the 

State’s right to define allowable medical care—

menu.”  (Appellees’ Brief at 74 75.)  What appellees refer to as the state’s right to “define 

allowable medical care” or “set the menu” is founded in the state’s polic

“A traditional exercise of the states’ ‘police powers [is] to protect the health 

and safety of their citizens.’ ”  

Within its discussion of the equal protection clause, appellees express concern that “tailoring arguments 
cannot be separated out into surgical and medication contexts.” (Appellees’ Brief at 71.)
conclusion that the H.B. 68 prescription ban is not narrowly tailored to promote the state’s compelling 

surgery, the Governor’s veto statement and acknowledgement that it opposes surgery, and the evidence in 
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However, contrary to the state’s suggestion, 

“[T]he guarantees of the Ohio Constitution are subject to a reasonable, 

interest of public health, safety, morals, or welfare.”  

Therefore, it is necessary to consider whether H.B. 68’s ban on prescription of puberty

exercise of the state’s police power given that it infringes upon parent appellants’ 

To determine if the state’s exercise of police power is valid, Ohio courts apply 

which held “ ‘[the] legislation must be reasonable [and] not arbitrary.’ ”  

further held “a court will not invalidate the judgment of the General Assembly as to whether 

erroneous.”  

requirements for physicians under R.C. Chapter 4731 are a justifiable exercise of the state’s police power);  
, 101 Ohio St. 158, 159 (1920) (“It has long been well settled in the jurisprudence of Ohio 

power upon the further and higher ground, the regulation of public health.”)

are violated pursuant to Ohio’s Due Course of Law Clause.  The court has explained that 
, “ ‘an enactment comports with due process [under the Ohio 

Constitution] “if it bears a real and substantial relation to the public health, safety, morals or general welfare 
of the public and if it is not unreasonable or arbitrary.” ’ ”  

appellants’ right to care for their children is fundamental, I will consider the 

F
ra

nk
lin

 C
ou

nt
y 

O
hi

o 
C

ou
rt

 o
f A

pp
ea

ls
 C

le
rk

 o
f C

ou
rt

s-
 2

02
5 

M
ar

 1
8 

12
:0

3 
P

M
-2

4A
P

00
04

83

A-68



H.B. 68’s Prescription Ban is not a Valid Exercise of Police Power as to 
Appellants’ Fundamental Right to Care for their Children 

of the state’s police power as to parent

the court found “upon weighing the evidence received at trial, . . . [that] countries once 

the care.”

With respect to review of the trial court’s factual determinations, this court has held that because “the 
issuance of an injunction lies within the trial court’s sound discretion and depends on the facts and 

. . our standard of review for the trial court’s factual 
determinations is whether there was an abuse of discretion.”  

Dist.) (“If an 

will not be reversed on appeal.”).
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court further found “upon weighing the evidence received at trial, . . . [that] the medical 

care banned carries with it undeniable risk and permanent outcomes.”  (Aug. 6, 2024 

One of appellants’ expert witnesses, Dr. Turban, testified that in response to systematic reviews, some 
European countries “redesigned how [gender

”
Kingdom recommended “puberty blockers still be made available but within the context of clinical studies 
so that more data can be collected” and “gender
still be available at age 16 when clinically appropriate.”  (July 15, 2024 Tr. at 168
testified that Sweden “similarly recommended that care be provided within clinical research contexts.”  
(July 15, 2024 Tr. at 169.)  Another of appellants’ experts, Dr. Armand Antommaria, testified that in the 
United Kingdom’s public health system, “GnRH analogs are not available to minors for gender

will become available later in this calendar year.”  (July 16, 2024 Tr. at 18
that “gender
to individuals 16 years of age and older” in the United Kingdom.  (July 16, 2024 Tr. at 189.)  One of appellees’ 

conclusion that there was an “enormous area of unknowns, and the risks are well

are worth it.”  (July 17, 2024 Tr. at 80.)  

“reversed course” and “are now restricting, very greatly, the access to medicalized transition,
nature of the transitions.”  (July 17, 2024 Tr. at 88.)  Cantor further claimed that “with some exceptions 
for research, they are all, as I’m saying, reversing course and now restricting either entirely, or almost 
entirely, access to medicalized transition for minors.”  (July 17, 2024 Tr. at 88.)  Later in his t
Cantor stated that in response to systematic reviews, European countries “began greatly restricting the 
medicalized transition of minors” and “essentially banned it, other than research purposes ” and that in 
those countries “the model has indeed become that psychotherapy is the primary go to response.”  (July 18, 

appellants’ expert witness, Dr. 
remaining on a puberty blocker for an extended period created a risk to bone health because “you need 
either estrogen or testosterone to mineralize the bones.”  (July 15, 2024 Tr. at 244.)  
that the longer an individual was on hormone therapy medications, “the more likely they are to cause 
infertility.”  (July 15, 2024 Tr. at 249.)  Dr. Corathers testified that “the risks of medical treatments for 
gender dysphoria are manageable; they’re comparable to when we use [the] same medications to treat other 
conditions.”  (July 15, 2024 Tr. at 301

acknowledged that “
”  (July 15, 2024 Tr. at 330.) However, she further testified to her belief that “[i]nfertility is not 

inevitable with this treatment.”  (July 16, 2024 Tr. at 101.)  Dr. ommaria testified that “[t]he 
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Notwithstanding that the trial court’s factual determinations supporting its 

68’s ban on prescription of puberty

appellants’ fundamental 

right to care for their children “beyond the necessities of the situation” and is not impartial.  

Regarding what constitutes “reasonable,” in a key decision, the Supreme 

estrogen can promote clotting which could lead to a condition called ‘pulmonary embolism,’ or stroke; and 
”

asserted that “
comparable risks.” Appellees’ experts 
testified that “if we have a youth who is put on puberty blockers as soon as puberty starts, so their gonads 

sex hormones, that’s it: 

from one to the other.  It’s the combination that has the wors
doesn’t really capture the full picture of the typical trajectory, because so many do 

other.”  (July 17, 2024 Tr. at 126 .)  Similarly, another of appellees’ 
expert witnesses, Dr. Hruz, testified that “the risks [of using puberty blockers] are greater in treating gender 

normally timed puberty.”  (July 19, 2024 Tr. at 38.)  
sex hormones, testifying that “of major concern is the exposure of an immature gonad to sex

probability, to have irreversible effects on that gonad.”
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The H.B. 68 Prescription Ban Interferes “Beyond the Necessities of 
the Situation” 

appellants’ fundamental rights to care for their children “beyond the necessities of the 

ion.”   

68 itself, H.B. 68’s uncodified provisions, the record of this case, and the veto statement of 

Second, regarding the “high duty” that parents have to “recognize symptoms 

of illness and to seek and follow medical advice,” the United States Supreme Court has 

The law’s concept of the family rests on a presumption that 

capacity for judgment required for making life’s difficult 

Commentaries on American Law *190.  It is the parents’ maturity, experience, and capacity 

children’s best interest.  
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testified that “[n]ot only are there sometimes risks, but the vast majority of medical interventions have risks 
involved in them.”  (July 16, 2024 Tr. at 146.)  When discussing medical ethics, Dr. Cantor testified “[t]here’s 

are worth the potential benefits.”  (July 18, 2024 Tr. at 20.)  Dr. Hruz testified that “[a]ll medications tha
physicians prescribe have potential risks in addition to the benefits that are being sought” and asserted that 
“any and all physicians need to carefully assess the relative risks and benefits of any medications that they 
prescribe.”  (July 19, 2024 Tr. a

ppellees argue the H.B. 68 ban is reasonable because “[c]hildren lose bone density and become 

responsiveness for life.”  (Appellees’ rief at 66.)  Appellees further argue that “the State can reasonably 

of what they are deciding.  Thus, a limit on all minors is the only way to meet Ohio’s interest.”  
(Appellees’ rief at 69.)  Appellees’ witnesses similarly testified about a child’s inability to fully 

Cantor rhetorically asked, “[h]ow can a prepubescent 
meaningfully make a decision never to have an experience that they haven’t experienced and can 

understand what they’re risking?  But that’s exactly the position that we’re putting these kids in, sacrificing 
term soothing that we’re not sure actually 

works.”  (July 17, 2024 Tr. at 128 Levine similarly opined that “13
a very limited capacity to understand what it’s like to be an adult, what it’s like to have a sexual function or 
dysfunction, what it’s like to want to be a parent, what it’s like to be healt
to have lifelong medical care as opposed to occasional care when they’re ill.” (July 18, 2024 Tr. at 96.)  Chloe 

think “any child really understands what ‘permanence’ really means.”  (July 19, 2024 Tr. at 110.)  Cole 
further testified in retrospect, “I don’t think, at the age that I was, 

didn’t.”  (July 19, 2024 Tr. at 110.)  Appellants’ expert witnesses implicitly recognized that minors may not 

testified that she tries to use “the most developmentally appropriate language for the adolescent” when 
discussing fertility issues, acknowledging that “some teens are able to engage very directly in conversations 
around reproductive and sexual health, others less so” and that “in the case of a younger individual or less 

scent, those conversations may be directed, initially, primarily at the parent.”  (July 16, 2024 
Tr. at 34.) Dr. Corathers further testified that “in [her] clinical practice, it is that the parent is taking 

cetera.” (July 16, 2024 Tr. at 122.)  Dr. Antommaria testified “[m]edical decision
tric patients don’t have medical decision

parents or legal guardians are authorized to legally consent to treatment on their behalf.”  (July 16, 2024 
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appellants, fails to take into consideration a parent’s high duty of care to 

“recognize symptoms of illness and to seek and follow medical advice.”  It fails to take into 

nts are presumed to have “what a child lacks in maturity, 

experience, and capacity for judgment required” for understanding and assessing the risks 

Third, one of the state’s experts acknowledges that there do exist “fraught” 

s said, “about protecting human life.” (

minors in a “handful cases” involving “particularly fraught circumstances.”  (July 18, 2024 Tr. at 111.)  
Levine also responded in the affirmative when asked “Going forward, whether you would approve 

correct?”
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appellants’ fundamental right to care for their children “beyond the 

necessities of the situation.”

appellants’ 

fundamental right to care for their children “beyond the necessities of the situation,” I 

“Impartial” is defined as “[n]ot favoring one side more than another; unbiased and 

disinterested.”  Black’s Law Dictionary

appellants’ fundamental right to care for their 

children and to exercise their high duty to “recognize symptoms of illness and to seek and 

follow medical advice.”  Only parents of minors who are being or who w
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ir children’s best interest to care for their children with prescription of these drugs.  For 

appellants’ fundamental right to 

care for their children “beyond the necessities of the situation” and is not impartial, I would 

etermined and documented in the minor individual’s medical record 
that terminating the minor individual’s prescription for the cross
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find that H.B. 68’s ban on prescription of puberty

supporting the conclusion that H.B. 68’s ban is “beyond the necessities of the situation” 

H.B. 68’s Prescription Ban Violates Ohio’s Due Course of Law Clause

ment (“HCFA”), as to parent

Appellants’ Right to Purchase Health Care in the Context of this 

surgery, the Governor’s veto statement and acknowled
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“Health Care” Defined in the Context of this Case and the HCFA 

I would find that the term “health care,” for the purposes of this case and the 

The state argues that Section 21 only “preserve[s] freedom in the market for buying (or refusing to buy) 
” ’ The state’s reference to 

“licensed” health care is a misnomer to the extent it suggests that particular health care procedures, 
methodologies, and treatments are “licensed” in Ohio. Generally, Ohio does not “license” particular 
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The State’s Police Power Authority to Define “Wrongdoing” in the 

Division (D) of the HCFA states that Divisions (B) and (C) do not affect “any 

in the health care industry.” (Emphasis added.) 

ssembly to constitute “wrongdoing.”  

gender transition is “wrongdoing” and therefore it is excepted from the protections of 

, 101 Ohio St. 158, 159 (1920).  The General Assembly’s power to identify 

and prohibit medical procedures that it considers “wrongdoing” is founded in the state’s 

Therefore, the question before this court is whether the General Assembly’s 

appellants’ right to purchase health care 
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H.B. 68’s Prescription Ban is not a Valid Exercise of Police Power as to 
Appellants’ Right to Purchase Health Care

To determine whether H.B. 68’s ban violates Divisions (B) and (C) of the 

HCFA, the majority considers the plain meaning of the term “wrongdoing.”  However, 

appellants’ right to purchase, pursuant the HCFA, physician

experience gender related conditions; (b) the ban does not consider a parent’s high duty to 

a parent’s maturity, experience, and capacity to make difficult judgments and exercise 

informed consent to act in their children’s best interest; and (c) the ban does not consider 
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Assembly’s H.B. 68 prescription ban is an unreasonable exercise of the police power as to 

appellants’ right, pursuant to the 

for the purpose of assisting with gender transition “beyond the necessities of the situation” 

appellants’ right pursuant to Article I, Section 21 of the Ohio Constitution, the 

I decline to address whether H.B. 68’s ban on the prescription of puberty

independent right separate from their parents’ right to purchase health care.    
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IN THE FRANKLIN COUNTY, OHIO COURT OF COMMON PLEAS 
CIVIL DIVISION 

MADELINE MOE, et al., 

v. 

DAVID YOST, et al., 

Plaintiffs, 

Defendants. 

Case No. 24CVH03-2481 

JUDGE HOLBROOK 

FINDINGS AND JUDGMENT ENTRY 

On July 15, 2024, this matter came before the Court for a combined hearing on 

plaintiffs' motion for preliminary injunction and a trial on the merits on plaintiffs' claims 

for a declaration that Sections 3109.054, 3129.01, 3129.02, 3129.03, 3129.04, 3129.05, 

3129.06, 3313.5319 and 3345.562 of the Ohio Revised Code, enacted within Sub. H.B. No. 

68, (the "Act") are unconstitutional. Specifically, plaintiffs claim that the Act violates four 

separate clauses of the Ohio Constitution: (1) Article II, Section 15(D) (the "Single Subject 

Rule"); (2) Article I, Section 21 (the "Health Care Freedom Amendment"); (3) Article I, 

Section 2 (the "Equal Protection Clause"); and (4) Article I, Section 16 (the "Due Course 

of Law Clause" or "Due Process Clause"). 

Following the trial, the parties submitted written closing arguments. 

After considering the evidence presented, the arguments of counsel, and the 

relevant law, the Court makes the following findings of fact, and draws the following 

conclusions of law: 

1. Plaintiffs' constitutional challenges grounded in the Health Care Freedom

Amendment, Equal Protection Clause, and Due Process Clause are limited to the 

provisions of R.C. Chapter 3129 (the "Health Care Ban"). 

Exhibit 3
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2. Plaintiffs are not challenging the constitutionality of R.C. 3129.02(A)(1); the ban 

on the performance of gender reassignment surgery on a minor individual. 

Standing 

3. "The Ohio Constitution expressly requires standing for cases filed in common pleas 

courts." ProgressOhio.org, Inc. v. JobsOhio, 139 Ohio St. 3d 520, 2014-Ohio-2382, ,r 11. 

"Article IV, Section 4(B) provides that the courts of common pleas 'shall have such 

original jurisdiction over all justiciable matters.' A matter is justiciable only if the 

complaining party has standing to sue." Id. 

To have standing to challenge the constitutionality of a legislative enactment, as is 

the case here, a litigant must have a direct interest in the legislation of such a nature that 

the party's rights will be adversely affected by its enforcement. N. Canton v. Canton, 114 

Ohio St.3d 253, 2007-Ohio-4005, at P11. The litigant must generally show it has "suffered 

or is threatened with direct and concrete injury in a manner or degree different from that 

suffered by the public in general, that the law in question has caused the injury, and that 

the relief requested will redress the injury.'' State ex rel. Ohio Academy of Trial Lawyers 

v. Sheward, 86 Ohio St.3d 451, 469-470, 1999-Ohio-123. Notwithstanding the general 

requirement for injury, standing is a self-imposed judicial rule of restraint, and courts 

"are free to dispense with the requirement for injury where the public interest so 

demands." Sheward, at 4 70. Whether established facts confer standing to assert a claim 

is a question of law. Portage Cty. Bd. of Commrs. v. Akron, 109 Ohio St.3d 106, 2006-

Ohio-954, at P90. 

4. Plaintiffs are transgender adolescents and their parents. 

5. Plaintiffs will have to leave the State of Ohio to seek gender affirming care if the 

Act is enforced, and therefore will be adversely affected by its enforcement. 

2 
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6. The public interest in the subject of this case demands judicial review of the Act. 

7. Upon the forgoing, the Court finds Plaintiffs have standing to bring their claims. 

Standard 

8. "The question of the constitutionality of every law being first determined by the 

General Assembly, every presumption is in favor of its constitutionality, and it must 

clearly appear that the law is in direct conflict with inhibitions of the Constitution before 

a court will declare it unconstitutional." State ex rel. Yost v. Holbrook, 174 Ohio St.3d 

1476, 2024-Ohio-1936, ,r 14, quoting Ohio Pub. Interest Action Group, Inc. v. Pub. Util. 

Comm., 43 Ohio St.2d 175, 331 N.E.2d 730 (1975), paragraph four of the syllabus. 

Single Subject Rule 

9. With respect to Plaintiffs' claim that the Act violates the Single Subject Rule, the 

parties have briefed the issue as a motion for summary judgment. Pursuant to Civ.R. 

56(C), summary judgment "shall be rendered forthwith if the pleadings, depositions, 

answers to interrogatories, written admissions, affidavits, transcripts of evidence, and 

written stipulations of fact, if any, timely filed in the action, show that there is no genuine 

issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law." Accordingly, summary judgment is appropriate only under the following 

circumstances: (1) no genuine issue of material fact remains to be litigated, (2) the moving 

party is entitled to judgment as a matter oflaw, and (3) viewing the evidence most strongly 

in favor of the nonmoving party, reasonable minds can come to but one conclusion, that 

conclusion being adverse to the nonmoving party. Phillips v. Wilkinson, 10th Dist. No. 

17AP-231, 2017-Ohio-8505, ,r 11, citing Byrd v. Arbors E. Subacute & Rehab. Ctr., 2014-

Ohio-3935 at ,r 6 (10th Dist.), citing Harless v. Willis Day Warehousing Co., 54 Ohio St.2d 

64, 66 (1978). 
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"'[T]he moving party bears the initial responsibility of informing the trial court of 

the basis for the motion, and identifying those portions of the record before the trial court 

which demonstrate the absence of a genuine issue of fact on a material element of the 

nonmoving party's claim."' Byrd at ,r 7, quoting Dresher v. Burt, 75 Ohio St.3d 280, 292 

(1996). "Once the moving party meets its initial burden, the nonmovant must set forth 

specific facts demonstrating a genuine issue for trial." Phillips at ,r 12, citing Byrd at ,r 7, 

citing Dresher at 293. 

10. Article II, Section 15 of the Ohio Constitution is entitled "How bills shall be 

passed." It regulates the procedures used by the legislature in adopting or amending laws, 

rather than authorizing or restricting legislative action on any particular subject matter. 

Section 15(D) provides in relevant part: "No bill shall contain more than one 

subject, which shall be clearly expressed in its title." This Constitutional provision was 

first adopted in 1851. The history of this provision, which is similar to those in some 41 

other states, is detailed in scholarly work. E.g., Hoffer, Symposium: The Ohio 

Constitution - Then and Now: An Examination of the Law and History of the Ohio 

Constitution *** Ohio's One-Subject Rule and the Very Evils it was Designed to Prevent, 

51 Cleve. St. L. Rev. 557 (2004); Schuck, Comment: Returning the "One" to Ohio's "One­

Subject" Rule, 28 Cap. L. Rev. 899 (2000 ); Kulewicz, The History of the One-Subject Rule 

of the Ohio Constitution, 45 Cleve. St. L. Rev. 591 (1997). 

State ex rel. Ohio Academy of Trial Lawyers v. Sheward, 86 Ohio St.3d 451,465 

(1999) reviewed the history of the provision and concluded that "[j]ust as the Constitution 

of 1802 had reflected an aversion to an all-powerful executive, so the Constitution of 1851 

was inspired by an antipathy toward an all-powerful legislature and a desire for more 

independence of each branch of our tripartite system of government." Among the 
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"concrete limits on the power of the General Assembly to proceed however it saw fit in the 

enactment oflegislation" adopted with the 1851 Constitution was the one-subject rule. Id. 

at 495. Sheward then applied the provision to invalidate a massive tort reform bill, 

finding that even a liberal view of the term "subject" could not be extended to cover all of 

the act in question because it included "blatantly unrelated matters." In so holding, the 

Court recognized that "we are not obliged to accept that any ingenious comprehensive 

form of expression constitutes a legitimate subject for the purposes of the one-subject 

rule." Id. at 498. 

These [one-subject] cases can be perceived as points along a spectrum. At 
one end, closely related topics unite under a narrowly denominated subject. 
As the topics embraced in a single act become more diverse, and as their 
connection to each other becomes more attenuated, so the statement of 
subject necessary to comprehend them broadens and expands. There 
comes a point past which a denominated subject becomes so strained in its 
effort to cohere diverse matter as to lose its legitimacy as such. It becomes 
a ruse by which to connect blatantly unrelated topics. At the farthest end of 
this spectrum lies the single enactment which endeavors to legislate on all 
matters under the heading of "law." 

In its consideration of the Single Subject Rule, the Supreme Court of Ohio in State 

ex rel. Dix v. Celeste, 11 Ohio St.3d 141, 145 (1984), described the purpose of this 

provis10n: 

... When there is an absence of common purpose or relationship between 
specific topics in an act and when there are no discernible practical, 
rational or legitimate reasons for combining the provisions in one act, there 
is a strong suggestion that the provisions were combined for tactical 
reasons, i.e., logrolling. Inasmuch as this was the very evil the one-subject 
rule was designed to prevent, an act which contains such unrelated 
provisions must necessarily be held to be invalid in order to effectuate the 
purposes of the rule. 

The Single Subject Rule is mandatory. In re Nowak, 104 Ohio St.3d 466, 2004-

Ohio-6777, P54. That said, the judiciary's role in the enforcement of the Single Subject 

Rule must be limited. State ex rel. Ohio Civil Serv. Employees Assn, Local 11 v. State 

5 

A-86



Franklin County Ohio Clerk of Courts of the Common Pleas- 2024 Aug 06 1 :52 PM-24CV002481 
OG952 - T30 

Empl. Rels. Bd., 104 Ohio St. 3d 122, 2004-Ohio-6363, P27 ("SERB"). In order to avoid 

interference with the legislative process, courts are to afford the General Assembly great 

latitude in enacting comprehensive legislation and are to proceed with a presumption in 

favor of constitutionality. Id. 

To that end, the Supreme Court of Ohio has recognized that "[t]he mere fact that a 

bill embraces more than one topic is not fatal, as long as a common purpose or 

relationship exists between the topics." State ex rel. Ohio Academy of Trial Lawyers v. 

Sheward, 86 Ohio St. 3d 451, 496, 1999-Ohio-123. The question then becomes whether 

the various topics unite to form a single subject for purposes of Section 15(D), Article II, 

of the Ohio Constitution. Id. at 497. A Court's decision that they are not so united is to 

conclude that there is "no discernable practical, rational or legitimate reason for 

combining the provisions in one Act." SERB at P28, quoting Beagle v. Walden, 78 Ohio 

St.3d 59, 62, 1997-Ohio-234. 

11. It is undisputed that the title to the Act is "[t]o enact sections 3109.054, 3129.01, 

3129.02, 3129.03, 3129.04, 3129.05, 3129.06, 3313.5319, and 3345.562 of the Revised 

Code to enact the Saving Ohio Adolescents from Experimentation (SAFE) Act regarding 

gender transition services for minors, and to enact the Save Women's Sports Act to 

require schools, state institutions of high education, and private colleges to designate 

separate single-sex teams and sports for each sex." 

12. At first glance, there appears to be a disunity of subject matter in the Act. Indeed, 

the substance of the Act relates to parental rights with respect their transgender children 

as well as transgender adolescents' access to gender affirming care and transgender 

females' access to interscholastic sports according to the gender or sex to which they 

identify. 
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13. However, the law compels this Court to conclude that the Act contains a common 

purpose or relationship; namely, the General Assembly's regulation of transgender 

individuals. No matter how abhorrent that may be to some, it is a "legitimate subject" for 

purposes of the Single Subject Rule under the laws of the State of Ohio at this time. The 

recourse for those who object is not within the Court but is instead with their vote. 

14. Based on the forgoing, the Court finds that there is no genuine issue of material 

fact, and concludes that the Act does not violate the Single Subject Rule as a matter of law. 

Health Care Freedom Amendment 

15. On December 9, 2011, the Ohio General Assembly enacted Section 1.21 of the Ohio 

Constitution. Section 1.21, "preservation of the freedom to choose health care and health 

care coverage," states: 

* * * (B) No federal, state, or local law or rule shall prohibit the purchase or 
sale of health care or health insurance. (C) No federal, state, or local law or 
rule shall impose a penalty or fine for the sale or purchase of health care or 
health insurance. (D) This section does not affect laws or rules in effect as 
of March 19, 2010; affect which services a health care provider or hospital 
is required to perform or provide; affect terms and conditions of 
government employment; or affect any laws calculated to deter fraud or 
punish wrongdoing in the health care industry. 

16. The Health Care Ban imposes a penalty upon medical providers who provide 

gender transition services to minors. 

17. Gender transition services constitute "health care." 

18. Notwithstanding the forgoing, the Health Care Freedom Amendment 

unequivocally provides that its provisions do not affect laws calculated to punish 

wrongdoing in the health care industry. Art. 1, §21(D). 

19. The State of Ohio has legislated that a medical provider's provision of gender 

affirming care constitutes "wrongdoing." Again, the remedy for those who object to the 
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State of Ohio's determination of wrongdoing cannot be found within the judicial system 

but is instead with their vote. 

20.Based on the forgoing, the Court finds that Health Care Ban does not violate the 

Health Care Freedom Amendment. 

Equal Protection Clause 

21. The Equal Protection Clause of the Fourteenth Amendment to the United States 

Constitution declares that no state shall "deny to any person within its jurisdiction the 

equal protection of the laws." Ohio's Equal Protection Clause states that all political 

power is inherent to the people. Art I, §2. The federal and Ohio equal protection 

provisions are to be construed and analyzed identically. Am. Assn. of Univ. Professors, 

Cent. State Univ Chapter v. Cent. State Univ., 87 Ohio St.3d 55 (1999). 

The first step in an equal-protection analysis is determining the proper standard 

of review. "When legislation infringes upon a fundamental constitutional right or the 

rights of a suspect class, strict scrutiny applies." Arbino v. Johnson & Johnson, 116 Ohio 

St.3d 468, 2007-Ohio-6948, ,r 64. "If neither a fundamental right nor a suspect class is 

involved, a rational-basis test is used." Id. 

22.A "suspect class" is defined as "one 'saddled with such disabilities, or subjected to 

such a history of purposeful unequal treatment, or relegated to such a position of political 

powerlessness as to command extraordinary protection from the majoritarian political 

process."' Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 313 (1976), quoting 

SanAntonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 28 (1973). Specifically, protected 

classifications including sex or race, receive heightened review. See United States v. 

Virginia, 518 U.S. 515, 531-33 (1996); Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 

222 (1995). 

8 

A-89



Franklin County Ohio Clerk of Courts of the Common Pleas- 2024 Aug 06 1 :52 PM-24CV002481 
OG952 - T33 

23. The Act does not infringe upon the rights of a suspect class. See L. W. v. Skrmetti, 

83 F.4th 460, 479-81 (6th Cir.2023) (holding transgender health care bans treat similarly 

situated individuals evenhandedly). Accordingly, the Court undertakes a rational basis 

review of the Health Care Ban. 

24. Under rational-basis review, a statute will be upheld if it is rationally related to a 

legitimate government purpose. Arbino, 116 Ohio St.3d 468, 2007-Ohio-6948, at ,r 66. 

"Under such a review, a statute will not be invalidated if it is grounded on a reasonable 

justification, even if its classifications are not precise." Id. In order to fail the rational­

basis test, a classification adopted by the General Assembly must be "clearly arbitrary and 

unreasonable." McCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, ,r 9. 

Whether a law is rationally related to a legitimate government interest depends on 

whether there is "'a plausible policy reason for the classification."' State v. Noling, 149 

Ohio St. 3d 327, 2016-Ohio-8252 ,r 20, quoting Nordlinger v. Hahn, 505 U.S. 1, 11 (1992). 

25. The State of Ohio has a legitimate government interest in protecting the health and 

safety of its citizens. 

26. The Court finds that upon weighing the evidence received at trial, the Health Care 

Ban is rationally related to this interest. It is limited to minors. Moreover, the medical 

care banned carries with it undeniable risk and permanent outcomes. Indeed, countries 

once confident in the administration of gender affirming care to minors are now reversing 

their position as a result of the significant inconsistencies in results and potential side 

effects of the care. Thus, there can be no doubt that the Health Care Ban is neither 

arbitrary nor unreasonable. 

27. Accordingly, the Court concludes that the Health Care Ban is not in violation of the 

Equal Protection Clause. 
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Due Course of Law Clause 

28. The Fourteenth Amendment to the United States Constitution declares that no 

state shall "deprive any person of life, liberty, or property, without due process of law." 

Article I, Section 16 of the Ohio Constitution states that "every person, for an injury done 

him in his land, goods, person, or reputation, shall have remedy by due course of law." 

When reviewing a statute on substantive due-process grounds, courts apply a 

rational-basis test unless the statute interferes with certain fundamental rights or liberty 

interests. Morris v. Savoy, 61 Ohio St.3d 684, 688-689 (1991); Sorrell v. Thevenir, 69 

Ohio St.3d 415, 423, 1994-Ohio-38. The United States Supreme Court stated in Troxel 

that "it cannot now be doubted that the Due Process Clause of the Fourteenth Amendment 

protects the fundamental right of parents to make decisions concerning the care, custody, 

and control of their children." Id., 530 U.S. at 66. Likewise, the Ohio Supreme Court has 

recognized that parents have a fundamental liberty interest in the care, custody, and 

management of their children. Zivich v. Mentor Soccer Club, Inc., 82 Ohio St. 3d 367, 

372, 1998-Ohio-389. 

This Court, however, cannot overlook the competing critical role State and federal 

governments have long played in regulating health and welfare, which explains why their 

efforts receive "a strong presumption of validity." Heller v. Doe, 509 U.S. 312, 319 (1993); 

see Kottmyer v. Maas, 436 F.3d 684, 690 (6th Cir. 2006). State governments have an 

abiding interest "in protecting the integrity and ethics of the medical profession," 

Washington v. Glucksberg, 521 U.S. 702, 731 (1997), and "preserving and promoting the 

welfare of the child," Schall v. Martin, 467 U.S. 253, 265 (1984) (quotation omitted). 

These interests give States broad power, even broad power to "limit[] parental freedom," 

Prince v. Massachusetts, 321 U.S. 158, 167 (1944); see Parham v. J.R., 442 U.S. 584, 605-
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06 (1979), when it comes to medical treatment, cf. Watson v. Maryland, 218 U.S. 173,176 

(1910). 

In Glucksberg, the plaintiff claimed that Washington State's ban on physician­

assisted suicide violated his patients' due process rights. Glucksberg, 521 U.S. at 702, 707-

08. The Supreme Court disagreed. It allowed the State to prohibit individuals from 

receiving the drugs they wanted, and their physicians wished to provide, all despite the 

"personal and profound" liberty interests at stake and all despite the reality that the drugs 

at issue often could be used for other purposes. Id. at 725-26. The Court reasoned that 

there was no "deeply rooted" tradition of permitting individuals or their doctors to 

override contrary state medical laws. Id. at 727. The right to refuse medical treatment in 

some settings, it reasoned, cannot be "transmuted" into a right to obtain treatment, even 

if both involved "personal and profound" decisions. Id. at 725-26. To be sure, the 

Glucksberg decision did not curtail the "earnest and profound debate about the morality, 

legality, and practicality of physician-assisted suicide." Id. at 735. Instead, the decision 

"permit[ted] this debate to continue, as it should in a democratic society." Id. 

29. Guided by the forgoing legal framework, the Court reviews the Health Care Ban 

under the rational basis standard. Under rational-basis review, the Court will uphold the 

statute as long as it is rationally related to a legitimate government interest. Arbino, 116 

Ohio St.3d 468, 2007-Ohio-6948, ,r 66. In doing so, the Court grants "substantial 

deference" to the General Assembly's predictive judgment in making that determination. 

State v. Williams, 88 Ohio St.3d 513, 531, 2000-Ohio-428. 

30. Upon careful review and consideration of the evidence, the Court finds the Health 

Care Ban reasonably limits parents' rights to make decisions about their children's 

medical care consistent with the State's deeply rooted legitimate interest in the regulation 
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of medical profession and medical treatments. This limitation is especially appropriate 

when the General Assembly has determined the care regulated is experimental and its 

risks "far outweigh any benefit at this stage of clinical study***." Sub. H.B. No. 68, Sec. 

2(0). As was the case with the Court's analysis of the Single Subject Rule and the Health 

Care Freedom Amendment claims, recourse for those who are dissatisfied with the 

General Assembly's determinations must be exercised through their vote as opposed to 

the judicial system. 

31. Having found that the Health Care Ban is rationally related to a legitimate state 

interest, the Court concludes that the Health Care Ban does not violate the Due Course of 

Law Clause. 

CONCLUSION 

Based on the forgoing, this Court hereby enters JUDGMENT in favor of 

Defendants on Plaintiffs' claims for declaratory judgment. The Court hereby DECLARES: 

1. The Act does not violate the Single Subject Rule. 

2. The Health Care Ban does not violate the Health Care Freedom Amendment. 

3. The Health Care Ban does not violate the Equal Protection Clause. 

4. The Health Care Ban does not violate the Due Course of Law Clause. 

It is further ORDERED that the temporary restraining order, as extended, is 

hereby VACATED. 

Pursuant to Civil Rule 58(B), the Clerk of Courts is directed to serve upon all 

parties notice and the date of this judgment. This is a final appealable order; there 

is no just reason for delay. 

IT IS SO ORDERED. 

Electronic notification to counsel of record 
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Effective: January 1, 1913

Article I, Section 16 |  Redress for injury; Due process
/Ohio Constitution Article I Bill of Rights

All courts shall be open, and every person, for an injury done him in his land, goods, person,

or reputation, shall have remedy by due course of law, and shall have justice administered

without denial or delay.

Suits may be brought against the state, in such courts and in such manner, as may be

provided by law.
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Effective: December 8, 2011

Article I, Section 21 |  Preservation of the freedom to choose health
care and health care coverage

/Ohio Constitution Article I Bill of Rights

(A) No federal, state, or local law or rule shall compel, directly or indirectly, any person,

employer, or health care provider to participate in a health care system.

(B) No federal, state, or local law or rule shall prohibit the purchase or sale of health care or

health insurance.

(C) No federal, state, or local law or rule shall impose a penalty or fine for the sale or

purchase of health care or health insurance.

(D) This section does not affect laws or rules in effect as of March 19, 2010; affect which

services a health care provider or hospital is required to perform or provide; affect terms and

conditions of government employment; or affect any laws calculated to deter fraud or

punish wrongdoing in the health care industry.

(E) As used in this Section,

(1) "Compel" includes the levying of penalties or fines.

(2) "Health care system" means any public or private entity or program whose function or

purpose includes the management of, processing of, enrollment of individuals for, or

payment for, in full or in part, health care services, health care data, or health care

information for its participants.
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(3) "Penalty or fine" means any civil or criminal penalty or fine, tax, salary or wage

withholding or surcharge or any named fee established by law or rule by a government

established, created, or controlled agency that is used to punish or discourage the exercise

of rights protected under this section.
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