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CERTIFICATE OF INTERESTED PERSONS
A certificate of interested persons is not required here because,
under the fourth sentence of Fifth Circuit Rule 28.2.1, Appellants—as
“governmental” parties—need not furnish a certificate of interested

persons.
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The Court should deny Appellees’ motion to expedite. Their
proposed briefing schedule would severely prejudice the three sets of
separately represented Appellants—the Louisiana Secretary of State
(the “Secretary”), the State of Louisiana (by its “Attorney General”), and
the Speaker of the Louisiana House and President of the Louisiana
Senate (“Legislative Appellants”)—in ways the motion fails to
acknowledge. And it would confer no benefit on Appellees. They ask for
briefing to close a mere 26 days before it is currently set to close, which
would serve no practical purpose. Louisiana’s regular legislative elections
will not occur until 2027, and special elections are unavailable in this
case. A motion that is all prejudice and no benefit is wholly without merit
and should be denied.

A. The Proposed Schedule Would Impose Severe Prejudice

The Court directed that Appellants’ opening briefs be filed by
August 5, C.A.5.Doc. 178, appellee briefs will be due 30 days after that
(September 4), and reply briefs will be due 21 days after that (September
25), see Fed. R. App. P. 31(a). Appellees’ motion proposes that opening
briefs be filed by July 10—just two weeks after they filed their motion—
that answering briefs be filed 30 days after that (August 9), and that
reply briefs be filed 21 days after that (August 30). In sum, they ask that
briefing close 26 days before it is currently set to close. This schedule

would prejudice Appellants in many respects.
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To begin, Appellees are wrong in their contention “that Defendants-
Appellants’ brief is virtually complete.” Mot. 9. There are three sets of
separately represented Appellants, and they had originally determined
to file two opening briefs, with the Secretary and Legislative Appellants
filing separately and the Attorney General joining the Secretary’s brief.
But the Attorney General views this Court’s decision denying Appellants’
joint en banc petition (by an 8-8 vote) as a material change in the posture
of this appeal. See C.A.5.Doc. 176. As a result, the Attorney General will
now file a separate brief, which has now just begun to be prepared. It
would be highly prejudicial to demand that it be filed less than two weeks
after a ruling on the instant motion. Moreover, while the two originally
contemplated opening briefs were largely complete when this Court
ordered a stay in briefing, intervening Supreme Court precedent—
including FDA v. Alliance for Hippocratic Medicine, 144 S. Ct. 1540
(2024), and Murthy v. Missouri, No. 23-411, 2024 WL 3165801 (U.S. June
26, 2024)—address topics covered in Legislative Appellants’ brief and
warrant revisions. The proposed expedition would prejudice that work as
well.

This prejudice is starkly compounded by the substantial case loads
that Appellants’ legal teams are handling. During the briefing period,
Louisiana’s Solicitor General (who represents the Attorney General in
appellate matters) is responsible for emergency stay briefing in this

Court arising out of Louisiana v. U.S. Department of Education, No. 24-



Case: 24-30115 Document: 187 Page: 6 Date Filed: 06/28/2024

cv-563 (W.D. La.), beginning as early as July 1; a petition for writ of
certiorari in LeBlanc v. McNeal, No. 23A1017 (U.S.), due on July 5; an
appellee brief in Ledet v. Louisiana, No. 24-30277 (5th Cir.), due on July
11; an opening brief in Allen v. Louisiana, No. 24-30237 (5th Cir.), due on
July 18; a reply brief in Grace v. Hooper, No. 24-30218 (5th Cir.), due on
July 18; an amicus brief in Consumers’ Research v. Consumer Product
Safety Commission, No. 22-40328 (U.S.), due on July 18; an amicus brief
in Police Jury of Calcasieu Parish v. Indian Harbor Ins. Co., No. 2024-
CQ-00449 (La.), due on July 19; a jurisdictional statement in Landry v.
Callais, No. 23A1142 (U.S.), due on July 30; and a brief in opposition to
the petition for writ of certiorari in Landor v. Louisiana Department of
Corrections and Public Safety, No. 23-1197 (U.S.), due on August 7.
There 1s more. Appellees do not mention the harms of their
proposed August 30 reply deadline on counsel for Legislative Appellants
in Citizens Project et al. v. Colorado Springs et al., 1:22-cv-01365 (D.
Colo.), where a complex, seven-day trial in a Voting Rights Act case is set
to begin on August 19 and where at least one of the same counsel for
Appellees 1s adverse to counsel for Legislative Appellants in the case. See
id. ECF No. 72 (Dec. 21, 2023). Appellees’ proposed expedited schedule

would create severe prejudice to Legislative Appellants’ counsel with a
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reply brief deadline just three days after that trial is currently set to end
(August 30).1

In sum, there 1s no basis for Appellees’ assertion that their request
will impose no harm. To the contrary, it will work substantial prejudice.

B. The Proposed Schedule Will Confer No Benefit

On the other side of the scales, the requested relief will provide no
benefit because the proposed 26 days of expedition would serve no
practical purpose. There is, then, no justification for the stark burdens
Appellees ask be loaded onto their opponents.

Appellees suggest that expedition is appropriate in appeals where
it 1s necessary “to resolve all issues prior to the upcoming election at
issue.” Mot. 10 (quoting Chisom v. Roemer, 853 F.2d 1186, 1187 (5th Cir.
1988)). But Appellees acknowledge that legislative elections are not
scheduled in Louisiana until “October 2027.” See Mot. 5 (citation
omitted). Appellees do not even attempt to explain how advancing the
briefing end date from late September 2024 to late August 2024 could
make a material difference for elections three years later.

Instead, Appellees propose that expedition 1s necessary to
accommodate their pending request in the district court for special

elections sometime before October 2027. Mot. 6-7. But it is hardly

1 The proceedings are unlikely to be functionally “ended” at that point,
given that trial judges typically request post-trial proposed findings, or
other briefing, often on tight deadlines.
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persuasive for them to demand that the district court create an election
emergency and, in turn, demand that this Court create an appeal
emergency to accommodate that emergency. This manufactured scenario
bears no analogy to cases expedited to ensure timely rulings before
regularly scheduled elections. This Court, in fact, has already denied
Appellees’ request for a limited-purpose remand to accommodate their
special-election request. See C.A.5.Doc. 153-1. Besides, it 1s a mystery
how a difference of 26 days in briefing deadlines could materially impact
the special-election request.

More fundamentally, Appellees have no colorable entitlement to
special elections. Circuit precedent holds that special elections are “an
extraordinary remedy that can only be employed in exceptional
circumstances, usually when there has been egregious defiance of the
Voting Rights Act on the part of the covered entity.” Lopez v. City of
Houston, 617 F.3d 336, 340 (5th Cir. 2010). In Lopez, this Court found
special elections to be so obviously unavailable in the absence of alleged
egregious defiance that a request for that remedy could not preserve the
case from mootness. Id. That holding is significant because a case
becomes moot only when it is “it impossible for the court to grant ‘any
effectual relief whatever’ to a prevailing party.” Church of Scientology of
California v. United States, 506 U.S. 9, 12 (1992) (citation omitted).
Lopez, in short, holds that special elections are impossible unless there is

a claim of “egregious or invidious discrimination.” Lopez, 617 F.3d at 340.
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As in Lopez, Appellees “have made no claim of the kind of egregious
or invidious discrimination that would make invalidation of the [2023]
election an appropriate remedy.”2 Id. This is a results case under § 2 that
“turns on the presence of discriminatory effects, not discriminatory
intent,” Allen v. Milligan, 599 U.S. 1, 25 (2023), much less egregious
defiance. Appellees do not allege any improper intent, much less defiance.
Special elections are as impossible here as in Lopez.

Plaintiffs note that the district court issued an indicative ruling
that it intends to order special elections. Mot. 6-7. But they fail to
mention that this Court already considered that ruling and declined a
limited-purpose remand. And the indicative ruling only shows how far
the district court has strayed from governing law in managing this case.
Cf. In re Landry, 83 F.4th 300, 307 (5th Cir. 2023) (issuing writ of
mandamus in redistricting case to same trial judge, who “had no warrant
to undertake” various case-management actions in defiance of
precedent). The district court’s indicative ruling does not even cite Lopez,
much less justify its extraordinary proposed remedy. See D.Ct.Doc. 272
at 1011 & nn. 53—61. Nor does it address the Supreme Court’s summary
reversal of a special-election order in North Carolina v. Covington, 581
U.S. 486, 487 (2017) (per curiam), which confirms the high bar for special

elections set in Lopez and demands, at the minimum, “careful” findings

2 For further discussion of why special elections are not a remotely
plausible outcome here, see D.Ct.Doc. 266 at 3—15.
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that are “case-specific.” Id. at 488-89; see also Covington v. North

Carolina, 270 F. Supp. 3d 881, 884, 892 (M.D.N.C. 2017) (on remand,

denying special elections even though the rejected plan “represent[ed] the

most extensive unconstitutional racial gerrymander ever encountered by

a federal court”). The district court’s order is plainly infirm under

Covington. See D.Ct.Doc. 272 at 10.

Because an order for special elections could not withstand appellate

scrutiny, there is no point in working stark prejudice on Appellants to

accommodate Appellees’ quixotic hope for that relief.

CONCLUSION

The Court should deny Appellees’ motion.
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