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A second Trump administration threatens to accelerate 
mass incarceration, further dehumanize people in our 
criminal legal system, engage in a death penalty “killing 
spree,”1 and reverse many reforms gained over the last 
two decades.

Trump’s proposals are dangerous on two levels. First, with 
respect to the federal system, Trump will seek to double 
down on the failed policies of the past: encouraging 
brutal policing practices, pursuing extreme sentences, 
and expanding the use of the death penalty. Second, 
Trump’s racist and extremist rhetoric may embolden 
states that have previously embraced reform to return  
to failed crime policies, fueling mass incarceration  
and widening racial inequality.

While Trump will have a singular impact on the federal 
system, ultimately, many of his plans will have a trick-
le-down effect in states, cities, and localities. State 
and local governments control most of the substantive 
parts of state criminal legal systems, including policing, 
prosecution, sentencing, and conditions in prisons and 
jails. Today, there are over 1.6 million people in state and 
local jails and prisons, compared to just over 200,000 in 
federal jails and prisons.2 For this reason, much of the 
ACLU’s work on criminal justice is focused on the state 
and community level. 

Even without direct control of state criminal legal systems, 
the president can play an important role in setting the 
tone for policy. According to Trump’s campaign, “There 
is no higher priority than quickly restoring law and order 
and public safety in America.”3 Mirroring former President 

Richard Nixon’s calls for “law and order” during his 1968 
campaign, Trump’s tough-on-crime rhetoric can be seen 
as a “shorthand message promising repression of the 
Black Community.”4

In this memo, we describe how the ACLU will oppose  
the specific threats that Trump poses to the federal  
legal system. Trump is likely to roll back hard-fought 
reforms to federal and state law enforcement, pursue 
extreme sentences, reincarcerate people currently under 
home confinement, exacerbate horrendous conditions  
in overcrowded jails and prisons, and expand the use  
of the death penalty. Through litigation, congressional 
action, and state and local advocacy, we will combat 
these efforts. 

At the same time, we will continue to work to transform the 
criminal legal system and advance proven solutions. For 
example, we are challenging the use of law enforcement 
to respond to mental health emergencies in Washington 
County, Oregon and Washington, DC;5 we have put the 
death penalty on trial in Kansas and North Carolina;6 
and we are challenging the Phoenix Police Department’s 
abuse of unhoused people.7 If Trump is re-elected, this 
critical criminal legal reform work becomes all the more 
urgent. 

The ACLU stands at the ready to wield litigation, advo-
cacy, and community mobilization to combat a second 
Trump administration’s attempts to exacerbate ineq-
uities in our criminal legal system and continue the 
critical work of building safe communities. 
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OVERALL RESPONSE

Courts

Litigation will play a critical role in our fight against 
Trump’s attempt to reinvigorate the politics of mass 
incarceration.

We will use the courts to halt the Trump administration’s 
likely attempt to carry out one of the largest — if not 
the largest — carceral events in our nation’s history: the 
senseless return to prison of nearly 3,000 individuals 
released on federal home confinement during the 
pandemic. Doing so would violate both Congress’s clear 
purpose in authorizing those releases under the CARES 
Act,8 and the fundamental constitutional right to due 
process before being deprived of liberty. 

We will also meet any efforts by Trump to expand the use 
of the federal death penalty. In the last six months of his 
presidency, Trump’s administration carried out an unprec-
edented killing spree in which 13 federal prisoners were 
executed, despite troubling evidence of the torturous 
methods of execution used and important constitutional 
defenses raised by those prisoners.9 In light of this 
evidence, Attorney General Merrick Garland ordered 
a halt to any future federal executions and a review of 
the rushed policies and procedures adopted during the 
Trump administration.10 If Trump is re-elected, the ACLU 
will be ready to challenge the constitutional and statutory 
violations of another proposed execution onslaught. 

If Trump’s administration adopts a new federal execution 
protocol, we will use public record laws and, if necessary, 
the courts to secure information about the protocol. We 
will challenge any efforts to return to unconstitutional 
methods of execution. Through this litigation, we will 
continue exposing the racism and cruelty inherent in the 
death penalty as we continue to seek its total abolition. 

Congress

We will continue to advocate for changes to the crim-
inal legal system in Congress and oppose any federal 
legislation that threatens civil liberties under any admin-
istration, including a second Trump administration. We 
will continue to advocate for federal agencies to invest in 
public safety measures during the annual appropriations 
process. And we will increase federal advocacy efforts to 
constrain the practice of providing military equipment to 
local police. 

If past is prologue, fighting against the potential for 
rapidly escalating threats to the criminal legal system 
under a second Trump administration will require  
intensive coordination among members of Congress.  
To that end, the ACLU has expertise and readily available 
resources to advise and assist members of Congress on 
how to fully exercise their oversight rights and responsi-
bilities. The ACLU can provide guidance for congressional 
hearings, congressional testimony, and engagement 
in and demand for oversight actions, such as sending 
letters to agencies to constrain authoritarian activities 
and requesting Government Accountability Office (GAO) 
reporting. 

The ACLU will fight to ensure that Congress works to 
mitigate potential harm should Trump be re-elected. 

States & Municipalities

States and localities control the bulk of the American 
criminal legal system.11 While the federal government 
does not have direct authority over these localized 
systems, Trump’s rhetoric could influence the agenda  
for state and local elected officials. 

State governors and legislatures must increase trans-
parency and strengthen legal checks throughout their 
criminal legal systems. From adopting use-of-force 
standards for law enforcement that prohibit the use of 
carotid restraints or chokeholds and no-knock warrants, 
to developing robust transparency standards, such as 
reporting deaths in custody, states must act to protect 
communities. 

The ACLU and our affiliates will continue our work nation-
wide to hold state actors accountable for their actions. 
Under a second Trump administration, the ACLU’s 
commitment to ensure constitutional protections at every 
level of government will be stronger than ever and we will 
continue advocating for safeguards to be implemented 
immediately.
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SPECIFIC THREATS & POTENTIAL RESPONSES 

Law Enforcement 

A second Trump administration threatens to roll back 
recent progress on policing and exacerbate the racial 
injustices of our criminal legal system. Efforts to achieve 
meaningful accountability for police abuse — including 
the killings of Black people such as George Floyd, Duante 
Wright, Elijah McClain, Breonna Taylor, William Green, 
and countless others — and to implement lasting policing 
reform face serious obstacles under any administration. 
These efforts will only become more difficult under a 
Trump administration given his open endorsement of 
authoritarian and violent policing. 

In 2017, then-President Donald Trump spoke openly about 
his support for police abuse and violence on the part of 
government actors:

“When you see these thugs being thrown into the back 
of a paddy wagon, you just see them thrown in, rough. 
I said, ‘Please don’t be too nice.’…When you guys 
put somebody in the car and you’re protecting their 
head you know, the way you put their hand over [their 
head]? Like, ‘Don’t hit their head,’ and they’ve just 
killed somebody, ‘Don’t hit their head.’ I said, ‘You 
can take the hand away, OK?’”12

Trump appointed Jeff Sessions as attorney general, the 
top law enforcement position within the federal govern-
ment. Sessions mandated that the Department of Justice 
(DOJ) “pull back” on the practices of investigating police 
abuse and misconduct and abandon civil rights abuse 
litigation.13 

In a second Trump administration, we expect Trump will 
again use all the tools at his disposal to empower abusive 
law enforcement and discourage state and local efforts to 
reform policing. Trump’s rhetoric risks exacerbating police 
violence. For example, his calls for further protections for 
abusive police at the expense of community safety14 and 
his description of use of force on protesters as a “beau-
tiful thing to watch”15 could embolden state actors to take a 
similar approach. 

Beyond rhetoric, Trump will also likely exercise his 
executive power to overturn federal checks on local law 
enforcement abuse, including by immediately rescinding 
President Biden’s 2022 executive order on policing.16 
Doing so would eviscerate one of the most substantial 
federal actions on police reform since George Floyd’s 
murder and roll back important changes to use of force 
standards, including restrictions on chokeholds and 
carotid restraints. 

In 2017, Trump rescinded President Obama’s executive 
order limiting the Pentagon’s 1033 program, which allows 
the Department of Defense to give state, local, and 
federal law enforcement agencies military weapons.17 
We expect a second Trump administration will similarly 
embrace increased militarization of local departments 
by providing local police with military equipment, tanks, 
and mine-resistant vehicles that have no place in local 
communities. 

The ACLU has addressed additional threats to civil 
liberties through the weaponization of the criminal legal 
system in prior memos.18 In addition to encouraging the 
militarization of state and local police, Trump has threat-
ened to bring the National Guard into major cities to quell 
violence,19 a clear violation of our democratic laws and 
norms.20 Enlisting law enforcement in this manner risks 
dangerously escalating tensions and exposing peaceful 
protestors to excessive or deadly force.21 In a second 
Trump administration, we will also likely see attempts 
to deputize local law enforcement to aid an unprece-
dented mass deportation effort that would decimate 
communities.22

These expected law enforcement policies will have an 
outsized impact in marginalized communities. Black 
people are far more likely to experience police use of 
force and police misconduct, and three times more likely 
to be killed by police than white people.23 And, as our 
research shows, militarized policing is aggressively used 
against people of color.24 Trump has consistently down-
played these racialized harms of policing.25

Our Response

The ACLU will use our advocacy and litigation expertise 
to challenge a second Trump administration’s attempts 
to empower, arm, and immunize police violence. We 
will chronicle and illuminate the injustices of a second 
Trump administration, as we did with the first Trump 
administration.26 

We will also continue to advocate for evidence-based 
solutions to public safety,27 and stand unwavering in our 
support for data-driven alternatives to incarceration should 
Trump be re-elected. 

If Trump is re-elected, our state-level advocacy is more 
critical than ever, and we will work to protect commu-
nities from the police abuse encouraged by Trump. 
States can protect against police violence by proactively 
reducing opportunities for contact with police. The most 
common way members of the public encounter the police 
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is via police-initiated stops, whether of drivers or pedes-
trians.28 The ACLU and our affiliates will work to end the 
abusive and racially biased use of traffic stops, in part 
by continuing to revamp traffic stop policy to deprioritize 
non-safety related stops to minimize overall contact with 
police. These non-safety related stops can escalate to 
violent, and even deadly encounters that disproportion-
ately harm Black and Brown people.29 

Where police contact does take place, we will work  
to diminish its harms by continuing to push states and 
localities to establish use of force standards and require 
de-escalation training to prevent lethal encounters with 
police. States should ensure guardrails that provide 
police transparency, oversight, and accountability are  
in place and enforced. Wherever possible through litiga-
tion or legislative advocacy, the ACLU will also encourage 
robust mechanisms for civilian oversight and police 
accountability.

Mass Incarceration

The United States maintains the dubious title of the 
world’s largest known incarcerator30 in large part because 
of sentencing practices, like mandatory minimums, that 
keep far too many people in prison for far too long. On 
the campaign trail, Trump threatens to return to many of 
the ineffective and cruel policies that drove our carceral 
epidemic, undermining progress and fueling mass 
incarceration. 

Below, we outline the ways in which a second Trump 
administration would further exacerbate our already over-
crowded jail and prison system. We focus our analysis on 
four topics: 

• Escalating punitive, draconian sentencing  
and incarceration approaches;

• Incentivizing dramatically worse conditions for  
the nation’s 1.9 million incarcerated people; 

• Reincarcerating nearly 3,000 people released to 
federal home confinement during the pandemic; and

• Undermining recent reforms, including the  
First Step Act. 

The ACLU is ready to challenge a second Trump admin-
istration’s efforts to further increase the size of our 
incarcerated population and violate the rights of those 
currently incarcerated. 

Charging and Sentencing Practices

A second Trump administration would use federal  
prosecutorial power to increase mass incarceration.  
The policies of Trump’s first administration leaned 
towards a tough on crime approach. Trump’s attorney 
general instructed prosecutors to seek the most serious 
charges,31 increasing the likelihood of lengthy sentences 
and further fueling the nation’s mass incarceration crisis, 
especially in low-income communities and communities 
of color. Trump has made it clear that, with a second 
term, his administration will be far more aggressive in its 
approach to prosecution and sentencing, even usurping 
the authority of state and local prosecutors to use their 
discretion.32 

While Trump cannot control the charging decisions of 
state and local prosecutors, he will likely use his bully 
pulpit to pressure them to take a draconian approach.  
He has already declared his intention to “take on the 
radical Marxist prosecutors who have abolished cash 
bail and refuse to charge criminals” and direct the DOJ 
to prosecute civil-rights-minded prosecutors in major 
cities.33 The Heritage Foundation’s policy agenda for the 
next conservative administration calls for the “use [of] 
applicable federal laws to bring federal charges against 
criminals when local jurisdictions wrongfully allow them 
to evade responsibility for their conduct.”34 

We expect Trump’s attorney general will direct federal 
prosecutors to pursue the most serious possible charges 
and generate the longest possible sentences, broadly 
seeking mandatory minimums and sentences at the top 
of the Federal Sentencing Guidelines. Simultaneously, 
Trump’s administration will “support legislative effort 
to provide further tools” for prosecution, like the resto-
ration of a 1984 bill that mandates severe sentences and 
mandatory minimums, including for non-violent crimes.35 
This approach would likely result in excessive sentences 
without effectively deterring crime or improving public 
safety. 

Trump’s plans include an aggressive revival of the severe 
approach to drug-crime prosecution introduced during 
the war-on-drugs era. Proposals from Trump and his 
allies include intensifying federal crackdowns on individ-
uals at the lowest level of the drug distribution chain by 

“rigorously prosecut[ing] as much interstate drug activity 
as possible including simple possession of distributable 
quantities.”36 These measures will not make communities 
safer but instead exacerbate racial disparities and fail to 
address the root causes of the overdose crisis.
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Our Response
We will combat any efforts to expand mandatory mini-
mums or lengthen sentences. While we understand it  
will be a challenge given the current makeup of Congress, 
we will continue to fight for legislation to end sentencing 
disparities for crack and powder cocaine, reduce 
sentences for many other drug offenses — and apply 
these changes retroactively — and grant judges greater 
discretion in sentencing for lower-level drug crimes. 

As we have done for decades, we will also use our 
research publications, communication channels, and 
wide supporter base to educate the public, candidates, 
and lawmakers on the urgent need for and impact of 
sentencing reform in a second Trump administration. 

Since much of the American criminal legal system takes 
place at the state and local level, our state-level work 
will be more critical than ever with Trump in office. The 
ACLU and our affiliates will continue our state and local 
advocacy for sentencing reform to make our system more 
humane, such as by supporting policies that eliminate 
mandatory minimums, expand judicial discretion for 
low-level offenses, and reclassify and reduce sentences 
for drug crimes. 

We will continue to advocate for clemency at the state 
level, urging governors to use their executive authority 
to provide pardons and commutations to reduce our 
overreliance on mass incarceration and lessen collateral 
consequences of convictions. 

Conditions of Confinement 

In addition to potentially increasing the number of people 
incarcerated through aggressive prosecution and harsher 
sentencing, a second Trump administration promises 
to worsen conditions for incarcerated people. Trump’s 
future attorney general would likely block the critical role 
the DOJ’s Civil Rights Division has historically played in 
fighting dangerous, degrading, and often lethal condi-
tions in state prisons and local jails.37 The Federal Bureau 
of Prisons (BOP), which is part of the DOJ, would almost 
certainly ban abortions as well as appropriate care for 
incarcerated transgender people, among other marginal-
ized communities.38 And we believe that a second Trump 
administration would overturn President Biden’s execu-
tive order phasing out the use of private, for-profit prisons 
and jails, just as the first Trump administration revoked a 
similar order issued under President Obama.39 

Our Response
The ACLU stands ready to defend the health, safety, and 
dignity of detained and incarcerated people throughout 
the United States. Mistreatment of prisoners based on 
race, sex, gender identity, or disability remains far too 
common. Through education, advocacy when we can, 

and litigation when we must, we will continue to fight for 
a criminal legal system in which incarceration is a last 
resort, rather than a first response.

The ACLU and our affiliates have been engaged in this 
work for decades, remaining vigilant for abuses of civil 
liberties across the country and defending the rights of 
those incarcerated. We will fight in the legislature and the 
courts to end the use of solitary confinement,40 especially 
for juveniles.41 We will fight to remove youth from adult 
prisons,42 advocate for legislative reforms to support 
incarcerated survivors of sexual abuse and seek proper 
mental health and medical care — including reproduc-
tive43 and gender-affirming care44 — for all individuals 
who are incarcerated. We will continue this fight across 
the country, regardless of attempts by the Trump admin-
istration to make an already inhumane system worse.

CARES Act Releases

Notably, under the first Trump administration, one of the 
most successful federal programs during the COVID-19 
pandemic was the CARES Act program. Congress passed 
the Act in March 2020, expanding the BOP’s authority 
to allow people to serve the remainder of their federal 
sentences in the community on home confinement during 
the “COVID-19 emergency period.”45 Since then, over 
13,000 people have been released to home confinement, 
and about 2,600 remain on home confinement.46 The 
overwhelming majority of people released under this Act 
successfully reintegrated into their communities without 
committing new offenses.47 Their success demonstrates 
that we hold far too many people in jails and prisons, 
and that we can significantly reduce mass incarceration, 
provide a second chance for incarcerated individuals,  
and ensure public safety. 

If re-elected, Trump will likely re-imprison thousands of 
people living and working safely within the community 
on home confinement — without any legal authority. This 
senseless return to federal prison of nearly 3,000 indi-
viduals would be one of the largest — if not the largest 

— carceral events in our nation’s history.

Near the end of his term, Trump’s DOJ issued a memo 
concluding that the BOP “must recall prisoners in home 
confinement to correctional facilities...unless they would 
otherwise be eligible for home confinement[.]”48 Under 
the Biden administration, the DOJ announced that those 
released on home confinement from federal prison under 
the CARES Act could continue in the program subject to 
all the same rules and requirements of their release.49 A 
second Trump administration will form a new DOJ, and 
that DOJ may reverse course and require the BOP to rein-
carcerate all remaining individuals on home confinement 
under the CARES Act.50
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The return of nearly 3,000 individuals to federal prisons 
without any violation of the rules of release and without 
a new charge does not improve public safety. Individuals 
living, working, and caring for children or dependents in 
their communities should be given the opportunity  
to continue their successful rehabilitation and re-entry.

Our Response
The ACLU is prepared to challenge a second Trump 
administration’s attempt to reincarcerate those released 
under the CARES Act. We will publish a report analyzing 
the success of CARES Act releases and build support for 
the expansion of this program among key congressional 
members, administration officials, and the public. We will 
continue working with bipartisan criminal justice reform 
coalitions to engage elected officials and administration 
stakeholders on the legal and public policy imperative  
for allowing CARES Act home confinement recipients  
to remain at home. 

If those efforts fail, the ACLU is prepared to file a lawsuit 
on behalf of all people currently on home confinement 
pursuant to the CARES Act, challenging any potentially 
unlawful decision by the Trump administration to reincar-
cerate individuals on home confinement.

Mass home confinement revocations are contrary to 
the CARES Act. Under 18 U.S.C. § 3624(c)(2), Congress 
intended for early placement on home confinement 
to last for the remainder of an individual’s sentence. 
Requiring people on home confinement to return to 
prison would destroy their progress towards reintegration, 
separating them from the jobs, housing, relationships, 
and family responsibilities they have acquired.51

Mass home confinement revocations would violate the 
Fifth Amendment Due Process Clause. The Supreme 
Court has made clear that a person conditionally 
released from prison lives a life far different than one 
who remains incarcerated,52 and those released rely on 
an “implicit promise” that they will remain free as long  
as they comply with their conditions of release.53 They  
are therefore entitled to basic procedural protections 
before the government can remove them from the 
program. 

The CARES Act is a critical measure, reducing mass 
incarceration by providing people an opportunity to 
reintegrate into their communities, and the ACLU is ready 
to use litigation and advocacy to challenge any attempts 
at mass revocation from another Trump administration. 

First Step Act

In 2018, the ACLU helped secure the bipartisan First 
Step Act, which then-President Trump signed into law.54 
The First Step Act was significant legislation intended to 

improve federal prison conditions, reform overly harsh 
federal sentencing provisions, and provide increased 
programing and re-entry transition services to people 
incarcerated in federal prisons.

Despite the promise of the Act, Trump’s record on the 
First Step Act is mixed and many of its key reforms 
were undermined by Trump’s own administration. The 
risk assessment tool known as PATTERN, which was 
developed as part of the Act, was flawed and racially 
biased, overcalculating the risk for Black, Hispanic, and 
Asian individuals to be released.55 In response to the 
concerns raised by the ACLU and other reform advocates, 
Trump’s DOJ announced purported changes to the risk 
assessment tool in 2020; however, the changes actually 
made it harder for individuals to qualify as “low risk” and 
be released during the COVID-19 pandemic.56 The Trump 
administration also drastically underfunded the educa-
tional and vocational programs necessary for reducing 
sentences, initially allocating only $14 million of the $75 
million required annually for these programs, impeding 
peoples’ ability to reduce their sentences by completing 
necessary programming.57

While the First Step Act did see some success — 3,100 
people were released based on “good conduct time” and 
2,300 received retroactive sentence reductions in its first 
year,58 — a second Trump term poses the risk of under-
mining these reforms.

Our Response
Under any administration, the ACLU will strive to 
preserve criminal justice reforms, implement legislative 
victories, and advocate for policies to end mass incarcer-
ation. In a second Trump term, the ACLU will advocate for 
full implementation of the First Step Act’s rehabilitative 
and re-entry programming.59 We will also endeavor to 
mobilize Trump allies — like his son-in-law Jared Kushner 

— to marshal support for full implementation of the Act.

The ACLU will also advocate for solutions to problems 
with the First Step Act’s implementation, such as the 
flawed risk assessment tool, PATTERN, which has been 
criticized for racial bias and perpetuating systemic issues, 
ultimately making it more difficult for people incarcerated 
to fully benefit from the Act.60 For example, as reported, 
it is “mathematically impossible for men under the age of 
26 to qualify as ‘minimum’ risk’ — the lowest possible risk 
category.”61 Specifically, we will advocate for adjustments 
to the definition of “recidivism,”62 and to expand consid-
erations for individuals to qualify as minimum or low risk 
by adjusting the relative weight of various inputs. 

Given the fact that Trump advocated for and signed the 
First Step Act, if his second administration is open to 
further reforms toward the same goals, the ACLU will 
work with the administration and Congress to expand 
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the First Step Act’s sentencing provisions retroactively, 
particularly for those affected by racially disparate drug 
policies. Ultimately, the First Step Act was just that — a 
first step towards meaningful, necessary changes to our 
criminal legal system, and the ACLU will push Congress 
to reject any threats to the progress this bill has made 
and build on its successes through robust and necessary 
funding. 

Death Penalty

Buried deep in the Heritage Foundation’s “Mandate for 
Leadership” is a single paragraph that forewarns the 
future of capital punishment under a new Trump regime: 
He will seek to expand the categories of crimes punish-
able by death, sentence more people to die, and then kill 
every person on federal death row.63

Figure 1. Trump’s Personal $85,000 Central Park Five 
Advertisement, 1989.

Guided by the long-debunked myth64 that capital punish-
ment deters crime,65 and with no regard for decades of 
Supreme Court precedent,66 Trump seeks to expand the 
range of crimes that are punishable by death. He has 

reportedly called for the death penalty as punishment for 
treason for those who leak information against him in the 
press67 or undermine him politically.68 He will attempt to 
expand the death penalty to non-homicide crimes, such 
as drug sale,69 human trafficking,70 and child rape,71 a 
move the Supreme Court found to be unconstitutionally 
cruel and unusual punishment in Kennedy v. Louisiana, 
554 U.S. 407 (2008). As the ACLU argued in our amicus 
brief in Kennedy, our country almost exclusively reserved 
its executions for non-homicide crimes for people of 
color, most frequently for cases with white victims.72 
Trump’s insistence on actively pursuing death in non-ho-
micide crimes threatens to drive extreme sentencing 
across the board, making every sentence less than death 
(falsely) seem comparatively lenient. 

As for manner of execution, Trump has “privately mused” 
on bringing back firing squads,73 the guillotine, and 
hangings by noose74 — a symbol and tool of our country’s 
sordid legacy of lynching and racial terror. 

Trump’s embrace of capital punishment is longstanding. 
In the 1980s, as a private citizen, he paid $85,000 from 
his own funds to publish a page-wide advertisement 
calling for the execution of five Black and Latine boys 
wrongfully accused as the “Central Park Five.”75 Even 
before his first presidential run, he repeatedly called for 
death in highprofile cases via his private Twitter account.76 
As Trump has shown, again and again, when given the 
chance to use the death penalty, he will.

We know Trump’s threat is real, because it is the contin-
uation of his unprecedented killing spree in his final six 
months in office.77 Even amid the chaos of his attempts  
to overturn the 2020 election and his supporters’ raid  
of the Capitol, Trump continued to rush executions, ulti-
mately executing 13 people on federal death row. Trump 
executed two Black men for crimes they committed as 
teenagers.78 He executed a woman with mental illness 
who had survived a lifetime of horrific sexual abuse and 
torture.79 He executed a man with intellectual disabilities 
and a 67-year-old man whose Alzheimer’s disease left 
him unaware of the reason he was sentenced to die.80 
Ultimately, a majority of those executed during Trump’s 
killing spree were people of color, including seven Black 
men and one Native American man.81 These executions 
put Trump’s cruelty and disregard for the Constitution on 
full display.

Trump was able to execute these people so swiftly because 
of the Supreme Court’s complicity. With its three Trump 
appointees, the court cast aside lower-court rulings — 
often in the dead of night — that called for review of 
critical, life-saving legal claims.82

During Trump’s killing spree, the ACLU defended the 
rights of a medically vulnerable priest who sought, after 
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an 11-year relationship with Wesley Purkey, to witness 
and minister to Mr. Purkey at his July 2020 execution, 
but feared COVID exposure and illness.83 We secured 
improved death watch conditions for the last days of  
Lisa Montgomery; after enduring a history of horrific 
sexual abuse, Montgomery was subjected to 24/7 moni-
toring by male prison guards (even when using the toilet) 
preceding her execution. The ACLU’s lawsuit put a stop  
to this demeaning practice and allowed her a measure  
of dignity in her final days.84

Finally, taking a page from the lessons of Justice Thurgood 
Marshall, who famously stated that the American people 
only support the death penalty because they do not 
understand what it entails,85 the ACLU has previously 
sought to expose the federal death penalty’s fatal flaws 
and inherent racism. We successfully fought in court for 
the release of federal records revealing some of the costs 
of the federal executions — both dollars and human lives. 
The disclosures revealed the inadequacies of the federal 
government’s COVID-19 contact tracing and testing during 
executions, and how this recklessness resulted in severe 
illness and death.86 The ACLU played a central role in 
communicating other injustices of the execution spree, 
including its inherent racism, and the use of executions 
against people with mental illness, intellectual disabil-
ities, and those that have endured great trauma.87 And 
we showed the continuing trauma that executions cause 
throughout low-income and marginalized communities. 

The ACLU’s execution lawsuits and public education 
efforts brought immense value to the fight against 
unlawful executions, and we will double down on  
these efforts should Trump attempt to repeat his  
horrific actions. 

Our Response

The ACLU stands ready as ever to fight Trump’s 
dangerous and illegal attempt to expand the  
federal death penalty.

Legal Analysis & Litigation 
If Trump is elected and attempts to expand the use of 
the death penalty, the ACLU will challenge his uncon-
stitutional and unlawful plans in court. Many of Trump’s 
announced plans would flout the Eighth Amendment’s 
bar on cruel and unusual punishment.88

Trump’s proposal to expand the application of the death 
penalty to non-homicide crimes like drug trafficking 
or child rape would be barred under nearly 50 years of 
settled Eighth Amendment jurisprudence.89 Expansion 
of the death penalty to non-homicide cases is just as 
disproportionate of a punishment today as it was in 1977 
when the Supreme Court rejected it,90 and just as likely 
to result in racially discriminatory application. The ACLU 

will challenge any effort by Trump to bring back this 
unlawful punishment.

The ACLU will also ensure that any effort by Trump to 
carry out another execution spree is met with intense 
scrutiny and opposition. While the lawyers appointed  
to represent the condemned will focus their efforts on 
the legal claims specific to their individual clients, the 
ACLU is prepared to uncover and litigate systemic chal-
lenges to Trump’s plans. 

The ACLU will challenge any future effort by Trump 
to bring back torturous methods of execution.91 Every 
federal execution since Congress authorized executions 
in 1988 has been carried out by lethal injection. All of  
the executions under Trump were carried out under a  
new protocol addendum adopted during his adminis-
tration. This protocol called for a drug that was shown 
to inflict excruciatingly painful flash pulmonary edema 
during the federal executions.92 Recognizing the likeli-
hood that these executions violated the federal govern-
ment’s obligation to avoid extreme pain and suffering, 
Attorney General Garland ordered the federal protocol 
suspended and a placed moratorium on executions while 
the Office of Legal Policy conducted a full review.93 

Perhaps in recognition of the problems with lethal 
injection during his administration, Trump has called for 
the use of hanging and guillotine as alternative methods.94 
A number of states have introduced or proposed other 
torturous methods such as lethal gas, the electric chair, 
and the firing squad.95 We stand ready to fight back 
against any unnecessarily cruel new execution methods 
by invoking twin lines of Eighth Amendment jurispru-
dence that forbid specific applications that have fallen  
so out of the norm that only a few jurisdictions retain 
them,96 or that involve terror, pain, or disgrace in excess 
of what is necessary.97 

Federal & State Level
Equally true of Trump’s other attempts to shred the 
Constitution, congressional oversight remains important 
with the federal death penalty. Drawing on our technical 
expertise, the ACLU will push for such oversight to 
ensure transparency in the execution process, including 
with respect to the lethal-injection drugs used (which 
frequently come from unregulated compounding 
pharmacies). 

While Trump would have no authority over the dwindling 
number of states that retain the death penalty, his 
influence from the bully pulpit cannot be ignored. The 
ACLU will double down on our ongoing work against the 
death penalty in the states. We will continue our litigation 
efforts that put the death penalty “on trial” in the states 
by leveraging state laws that are more protective than 
the U.S. Constitution — like state Racial Justice Acts and 
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constitutions — to invalidate the death penalty based  
on its racist administration, including in the selection  
of juries.98

The ACLU’s legislative and other advocacy efforts to 
abolish the death penalty in the states will continue.  
In close partnership with our affiliates, we will continue 
our work to pass legislation abolishing the death penalty, 
restricting its use, and preventing efforts to either expand 
offenses eligible for the death penalty or permissible 
execution methods. Through our advocacy and litigation 
in recent years, multiple states have abolished the death 
penalty, imposed a moratorium, or condemned the 

punishment due to its inherent links with our nation’s 
history of racism and lynching. This includes states 
as varied as Virginia,99 California,100 Connecticut,101 
and Washington.102 As the number of states willing to 
abandon this failed government experiment continues  
to grow, the movement will expose the Trump administra-
tion’s attempt to revive the federal death penalty as an 
immoral break from our evolving standards of decency. 

Ultimately, all of these efforts aim to repeal both the 
federal death penalty and its imposition in every state 
jurisdiction. 

CONCLUSION

While criminal legal policy is primarily a state and local 
issue, an undeniable lesson of the era of mass incar-
ceration is that the federal government plays a pivotal 
role in setting the tone. A new Trump administration 
threatens to drown out millions of voices across the 
country demanding investments in their communities  
that address the root causes of crime. Trump instead 
promises a return to the tough-on-crime, failed politics  
of mass incarceration. 

The ACLU will defend against Trump’s efforts to bring in 
a new wave of mass incarceration, including by fighting 
against his attempts to encourage police abuses, grow 

our federal prison population – going so far as to 
reincarcerate people in home confinement — and expand 
the federal death penalty. We will advocate for congres-
sional oversight to prevent potential harms threatened by 
Trump. And we will take a Trump administration to court 
if necessary to protect our civil liberties. 

While we defend the hard-won reforms from the last  
few years to improve the system, we will also continue  
our long-term fight to end the country’s carceral epidemic 
and advocate for our long-term vision of public safety. 
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