ACLU

HARRIS ON IMMIGRATION

A New Opportunity to Reform Our Immigration System

A Kamala Harris administration would present an unex-
pected and critical opportunity for serious reform of the
nation’s immigration system. Our current immigration
system does not serve American families or economic
interests. It provides no way for millions of immigrants
who are already contributing to communities across this
country to apply for legal status and citizenship. It wastes
billions of dollars on dangerous and unnecessary deten-
tion, frequently violates basic principles of fairness and
due process, and fails to deliver on our legal and moral
obligation to protect people fleeing persecution.

The Biden administration has retreated from some of

the Trump administration’s worst immigration policies,
particularly in interior immigration enforcement. But

it has adopted some of the same thinking that Donald
Trump employed at the border and has deeply damaged —
instead of restored — the asylum system. And the immi-
gration system’s fundamental flaws remain much

the same.

If elected, Harris has an opportunity to chart a new

course. She should lead by closing the book on the failed
and harmful strategy of building an immigration policy

OVERALL RESPONSE

based primarily on deterrence and instead articulate

a balanced approach with policies that recognize the
value of immigrants’ contributions to the United States,
humanely manage the border, restore asylum and respect
the rights of arriving immigrants, strengthen safe and
orderly ways to lawfully come to this country, and provide
a pathway to citizenship to longtime undocumented resi-
dents. Just as she did in her 2019 presidential campaign,
Harris should put forward visionary executive actions
for safeguarding millions of our immigrant neighbors and
loved ones from deportation.

Harris should not accede to the faulty instincts of advi-
sors who would have her support and sign legislation
gutting our nation’s asylum system. That would squander
a rare opportunity to support longtime residents and craft
lasting, balanced solutions to systemic challenges, which
is what voters really want. As shown in poll' after poll,2
the American public wants policies that provide status to
longtime undocumented residents and provide an orderly,
fair, and secure path to apply for humanitarian protection
in the United States.

Administration

» We will encourage a Harris administration to exercise
executive power to expand pathways for people
inside and outside the United States — including our
nation’s military veterans and people who have been
wrongfully deported — to safely seek lawful status.
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» We will work to persuade a Harris administration
to phase out the Biden administration’s devastating
anti-asylum policies in favor of a balanced strategy
that recognizes and protects the right to asylum,
while improving border management.
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* We will demand that the Harris administration take
strong action against state and municipal govern-
ments that illegally attempt to engage in immigration

enforcement, including by challenging them in court.

* We will urge a Harris administration to take aggres-
sive executive action to dismantle mass immigrant
detention.

Congress

» We will push for an immigration reform bill that
adopts policies that work to manage the border and
supports American families by providing a pathway
to citizenship to longtime undocumented residents.

» We will fight any bill that seeks to decimate our
asylum system, expand mass immigrant detention,
or expand mass surveillance in the name of immigra-
tion enforcement.

» We will continue to advocate for federal support so
that cities get the financial and logistical support
they need to welcome new migrants.

Courts

» As we have under every administration since at least
1996 — when Congress passed catastrophic immi-
gration legislation that President Bill Clinton signed
into law — we will continue to challenge prolonged
immigration detention, detention of people in abusive
confinement conditions, and immigration proceed-
ings that violate due process and basic standards of
fairness.

If a Harris administration continues the Biden
administration’s illegal anti-asylum policies, such as
its severe June 2024 and May 2023 restrictions on
asylum eligibility, we will continue our legal fights
against them.®

We will challenge state laws that target immigrant
communities for harassment, profiling, arrest, banish-
ment, or removal, as we have with Texas’s SB4 and its
copycats.*

* We will work to defend positive administration
actions from baseless legal attacks by hostile state
officials and anti-immigrant advocacy groups.®

Organizing

* As we have done time and again, we will mobilize our
members to elevate the will of the American people
to take a balanced approach to immigration and for
the United States to live up to its values.®

SPECIFIC OPPORTUNITIES & RESPONSES

Fight for a Path to Citizenship &
Protection from Deportation for
Millions of Longtime Residents

Harris has already begun campaigning for president
on a promise to “fix our broken immigration system.””
Previously, as a candidate for president in 2019, Harris
pledged to use executive authority and to work with
Congress to secure a path to citizenship for millions
of people in the United States who are our loved ones,
co-workers, and neighbors, but who lack status.

We will encourage Harris as president to put serious

resources into a fight for immigration reform that
includes a path to citizenship. As a candidate, Harris
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spoke eloquently about the need for protection from
deportation. At a campaign event in 2019, she shared
her motivation to protect children who “have to be
afraid to go to sleep at night for fear that someone will
knock on their door and take their parents.” She told
an lowa audience in 2019, “There is bipartisan support
in the United States Congress to put in place a policy
for comprehensive immigration reform and a pathway
towards citizenship and as president that will be one of
my first orders of business.” She put forward an agenda
of four executive actions, which her campaign described
as ensuring more than two million Dreamers could get a
path to citizenship.

Harris grounded her advocacy for these measures in the
recognition that “we are a nation of immigrants.” As vice
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president, she emphasized that “[ilmmigrants have always
helped strengthen our country, grow our economy, and
drive innovation...[Dliversity is our strength.”"

We will encourage a Harris administration to make good
on these stated values and commitments, including
through robust use of executive authority to protect
longtime members of our community. The Biden admin-
istration recently announced new executive actions to
keep families together,”? facilitate access to work visas
for U.S. college graduates,” expand access to legal repre-
sentation,”* and bring immigration-related assistance into
local communities.” During its tenure, the Biden admin-
istration has also designated and redesignated various
countries for Temporary Protected Status (TPS). We will
encourage a Harris administration to build upon these
efforts, including by issuing additional TPS designations
and providing relief for caregivers.'®

We will also urge Harris to work with Congress to
prioritize major immigration reform legislation. Although
she has recently touted a 2024 Senate border proposal,
pushing that fundamentally flawed bill into law would
be a disastrous way to start her presidency from an
operational, strategic, and moral perspective.” Instead,
she should put forward a new bill that includes an earned
path to citizenship and sensible, long-needed fixes to
our nation’s immigration laws and infrastructure. These
fixes will help manage the border, restore asylum, clear
visa backlogs that undermine American businesses,
and modernize our system to meet the nation’s needs.

One priority of any new legislative effort on immigration
should be strengthening American families and commu-
nities. For decades, our immigration system has prioritized
family-based immigration on the principle that keeping
families together will strengthen U.S. communities.
But due to a lack of legal system updates — there has not
been major immigration reform in decades — our system
does not work for American families.

While the vast majority of undocumented immigrants
have lived in the United States for more than a decade,
most have no path to apply for citizenship and there is no
“line” for them to get into or “right way” to obtain status.®
Because of country-based quotas, discrimination is also
built into the system.”® An estimated 1in 10 American
children (8 percent) live with someone who lacks legal
status, including parents and siblings.?® These families
live in fear of being broken apart through deportation.
Many are at risk of deportation to countries they do not
consider home — having left those countries as children

— or where they would be unsafe due to conflict and crises.

To protect American families, a Harris administration
should push Congress to enact bills like the American
Dream and Promise Act, which Harris supported as a
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senator.?' This legislation would provide an earned path
to citizenship for people who came to the United States
as children, including those currently protected from
deportation by Deferred Action for Childhood Arrivals
(DACA) and so-called “Documented Dreamers,” who are
the children of temporary workers. It would also protect
people with TPS and Deferred Enforced Departure (DED)
from deportation and create an opportunity to apply for
permanent legal status.?

We will also join immigrant justice movement partners in
calling on a Harris administration and Congress to create
and fully fund mechanisms allowing people who were
wrongfully or unjustly deported to return to their families
and communities in the United States.?® The “ImmVets”
program, which the Biden administration initiated to
support the repatriation of unjustly deported military
veterans and their family members, has proven a lifeline.
But far too many military veterans continue to struggle
in forced exile without access to needed medical treat-
ment and benefits, and without family and community
support. We will urge a Harris administration to expand
and improve ImmVets and build on it through additional
programs that will help repair the harm of our unjust
deportation system. And if these policies are challenged
in the courts, we will find ways to contribute to their
defense.

Restore Meaningful Access to
Asylum & Adopt Smart, Balanced
Border Management Policies

The right to seek asylum — safety from persecution — in
another country was born out of the tragedies of World
War Il and the horrors of the Holocaust.? In its aftermath,
dozens of nations committed to never again slam the
door on people in need of protection. The right to asylum
was enshrined in 1948’s Universal Declaration of Human
Rights and then again in the Refugee Convention of 1951
and its 1967 Protocol. To implement our commitment

to those new international laws, Congress passed the
Refugee Act of 1980, for people who are fleeing persecu-
tion on “account of race, religion, nationality, membership
in a particular social group, or political opinion.” The
Refugee Act is meant to ensure that individuals who seek
asylum within the United States or at its border are not
sent back to places where they face persecution. Under
U.S. law, a person in search of safety can apply for asylum
no matter where or how they entered the country.?®

The Trump administration aggressively attacked and under-
mined the asylum laws, and in 2020, Biden campaigned
on ending then-President Trump’s anti-asylum and anti-
immigrant policies.?? As a candidate for president in 2020,
Harris also made clear that she did not support asylum

HARRIS ON IMMIGRATION 3



bans, stating: “l disagree with any policy that would turn
America’s back on people who are fleeing harm.”? And as
a senator, Harris joined community members in protesting
then-President Trump’s “zero tolerance” border policies —
notably family separation — and called for due process in
asylum reviews and immigration proceedings.?®

Soon after President Biden’s inauguration, his admin-
istration revoked former President Trump’s xenophobic
Muslim and African bans and restarted the refugee
processing system, giving hope to many that the Trump
era of scapegoating immigrants and dismantling our
humanitarian protection system was over.?®

However, the Biden administration never restored the
asylum system. To the contrary, President Biden initially
elected to continue his predecessor’s unlawful®® and
extreme “expulsion” policy, known as Title 42, and the
policy remained in effect until May 2023.3' And even when
Title 42 finally ended, the government did not return to
the asylum laws as written; instead, the Biden adminis-
tration rolled out a new, extreme border restriction that
largely mimicked two Trump-era policies — known as the
“entry” and “transit” bans — which had been blocked by
the courts as illegal.®

Since then, for most people in search of safety, the
only way to request protection at the border has been
to secure a scarce appointment to present themselves
at a port through a flawed mobile application. Recently,
the wait time for an appointment has been six to eight
months; meanwhile, more than 2,500 cases have been
documented where people waiting for an appointment
have been exposed to horrific violence, including sexual
violence, kidnapping, and extortion.®®* The ACLU and
partners have challenged this program in federal court,
arguing that it deprives asylum seekers of rights that they
are entitled to under existing law.3*

To be sure, the Biden administration also expanded lawful
pathways for certain migrants from certain countries,
which has somewhat improved border management by
allowing more people to apply for and receive advance
travel authorization.® But people left out of these
programs, or unable to wait in danger with their families,
have been rapidly deported, often with no opportunity to
speak to a lawyer.

In June 2024, the Biden administration doubled down on
this approach with its illegal “Securing the Border” rule,*
further tightening access to protection for everyone at the
border who is not able to obtain a rare appointment to
appear at a port.

American Civil Liberties Union

The ACLU and our partners have challenged Biden’s 2024
asylum restrictions in federal court as well.>” But the 2023
and 2024 restrictions have remained in effect while
litigation continues. As a result, many people with strong
claims for protection have been deported back to the very
dangers they fled.

Harris has said that, if elected, she would urge Congress
to re-introduce the Senate Border Act of 2024, which
was initially introduced as a bill to secure unrelated
foreign aid, and would write severe asylum restrictions
into permanent law.*® She has touted that bill, and prom-
ised to hire thousands more border agents, in a campaign
ad.*® Her team has also suggested she will continue the
illegal 2023 and 2024 anti-asylum policies if elected.”
The current administration has credited these rules with
a significant reduction in southern border arrivals.
However, the number of arrivals had been declining for
months before the 2024 rule was announced due to a
variety of factors, including seasonal patterns

and actions taken by Mexican authorities.*?

Despite these statements, Harris still has an opportunity
to rethink the border, building on her knowledge of the
root causes of migration and her prior support for the U.S.
asylum and refugee system. She also has an opportunity
to invest in real solutions like expanding port processing
and lawful pathways, giving support to communities
receiving immigrants, and improving staffing and resources
for asylum officers and immigration courts.*® Punitive,
deterrence-only-based policies do not stop people from
seeking safety; they may, at most, reduce arrivals in the
short term but at a tremendous cost, putting people’s
lives in immediate danger. On the other hand, asylum
seekers who have been able to receive employment
authorization and community support have become our
neighbors and quickly joined our communities, contrib-
uting to our cities and workforce as well as to their
families.*

To truly make lasting progress in this area, Harris must go
beyond “toughness” as the measure of border and asylum
policy. She will instead need to embrace and communi-
cate the fact that a functional asylum system furthers
our values and benefits American communities. And her
administration will need to invest in solutions that restore
and modernize the asylum system, ensure fairness for
people seeking protection, and support the communities
that receive new immigrants.
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Protect Communities from
Racial Profiling, Harassment,
& Unlawful Arrest by Hostile
State and Local Officials

In recent years, some states have attempted to take
enforcement of the federal immigration laws into their
own hands and create their own laws regulating immi-
grants and immigration. States have no lawful authority
or reason to do so. Evidence has repeatedly demonstrated
that state and local immigration enforcement leads to
racial profiling and arbitrary detention — including of
U.S. citizens — and terrorizes entire communities.* The
federal government has a critical role to play in stopping
states from adopting and enforcing these illegal measures
and protecting all communities from abusive, politically
motivated policies.

Texas’s SB4, which was enacted in December 2023, is
one of the most prominent in this new wave of state
anti-immigrant laws. This unconstitutional law creates
state crimes of “illegal entry” and “illegal reentry,” and
authorizes state judges to order people deported from
the United States. Thus, state officials with no training
in immigration law and no authorization to act as immi-
gration agents would be able to arrest, punish, and deport
people they deemed to be unauthorized immigrants.
The ACLU and our partners promptly sued; the Biden
administration filed its own suit shortly thereafter, and
the law is currently blocked as litigation continues.*® The
ACLU and partners have also successfully sued to block
copycat versions of this law in Oklahoma and lowa —
alongside the Biden administration in each case.*

We expect that a Harris administration would continue to
vigorously challenge state and local anti-immigrant laws
in court. But it can and should do more to end collabora-
tion between federal immigration agents and Texas and
other state officers whose anti-immigrant policing has led
to the racial profiling and abusive arrest and detentions
of border residents, people who are immigrants, people
in mixed status families, and U.S. citizens.

For example, despite urgent requests from affected
communities and organizations including the ACLU and
the ACLU of Texas, the Biden administration has not
taken concerted steps to disengage the federal govern-
ment from participation in and facilitation of Operation
Lone Star (OLS), Texas Governor Abbott’s multi-billion-
dollar anti-immigrant initiative to arrest, detain, and
prosecute people suspected of entering the United States
without authorization using state trespassing laws. This
program has led to numerous abuses, including racial
profiling of border residents and other Texans,*® deadly
car chases* and prolonged detention.®® In 2023, Texas
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state troopers placed razor-wire-wrapped buoys in
the Rio Grande between Texas and Mexico, leading to
serious injuries, and were reportedly ordered to deny
water to people arriving in the height of summer.5 While
the federal government challenged Texas’ placement of
the buoys in the Rio Grande in court,%? it has not taken
broader action to withdraw any financial or logistical
support from OLS. The ACLU has documented concerns
and filed complaints with the federal government related
to Customs and Border Protection (CBP) officers and
Texas police cooperating in arrests of suspected noncit-
izens and sharing information and technology with one
another, despite OLS’s manifest problems.%

The ACLU will push Harris to swiftly end this cooperation,
commit the federal government to holding federal, state,
and local official officials accountable for violations of
civil rights and federal law occurring under OLS, and

do everything in its power to oppose the program. More
generally, we will urge a Harris administration to set strict
and clear guidance and rules about when and where
federal law enforcement can share information with state
agencies — and press for accountability when these state
agencies, which receive funding and support from the
federal government, engage in civil rights abuses and
cause deaths and injuries.

We will also urge a Harris administration to finally
dismantle the 287(g) program, which taps state and local
law enforcement to act as immigration agents. The Trump
administration greatly expanded this program as part of
its push to increase deportations, which Harris rightly
condemned because it had “sown fear and anxiety in
communities across the nation,” led to a drop in crimes
reported to local law enforcement in Latine communities,
and instilled fear among sexual assault and domestic
violence survivors about contacting polices.® It is past
time for the federal government to end the 287(g) program,
restrict and reform Immigration and Customs Enforcement
(ICE) requests to state and local law enforcement agen-
cies (known as detainers), and respect the prerogative of
localities to focus local resources on local public safety
needs.

Dismantle Mass
Immigrant Detention

As a candidate for president in 2019, Harris told ACLU
supporters: “| will absolutely decrease [immigration]
detention,” adding “this is an issue I've been working
on for many, many years.”® Indeed, as California’s junior
senator, Harris aggressively pressured the Department
of Homeland Security (DHS) and ICE regarding the
mistreatment of people in immigrant detention, calling
conditions at a California facility “horrifying” and
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“unacceptable.”® Harris championed legislation to
ensure access to counsel for those in immigrant deten-
tion.5” She led senators in calling for a decrease in funding
for the immigrant detention system, calling it “already
overgrown, expensive, and inhumane.”®®

Early in the Biden administration, DHS Secretary
Mayorkas committed to continuously review conditions
at detention facilities and close those that fail to meet
health and safety standards.®® While the Biden adminis-
tration has closed or limited the use of some detention
facilities — most notably facilities that had been used
for the detention of families — many more remain open
despite persistent records of abuse and negligence, and
the number of deaths in ICE custody has doubled since
the prior year.®®

Mass immigrant detention is expensive — costing $3.4
billion in taxpayer money this year alone — and unnec-
essary.% Most individuals in ICE detention are locked up
pending removal proceedings, which means they have not
been ordered deported and, in fact, very well may have the
legal right to remain in the United States. Many languish
in detention for months and years for no reason, only to
win their cases. Even people who have won their cases
sometimes continue to be detained, pending appeals by
the DHS, during proceedings that can last for years.

CONCLUSION

During the COVID-19 pandemic, ICE reduced its average
daily population by nearly 70 percent from its peak
levels under Trump — demonstrating that another way is
possible. When Biden entered office, the average daily
population was at a 20-year low of about 14,000.52

Unfortunately, since then, the Biden administration has
dramatically ramped up detention and is even now plan-
ning a significant expansion of ICE detention facilities
nationwide.®

We will urge a Harris administration to reverse course and
take aggressive executive action to dismantle the system
of mass immigrant detention that she rightly condemned
in the past. We will encourage a Harris administration to:

* Issue an executive order on immigrant detention that
includes a moratorium on any new detention facilities,
review and closure of detention facilities with records
of abuse, and a phase out of private and contract
detention centers.

* In the next presidential budget request, seek a major
reduction in congressional funding for immigrant
detention and an increase in funding for detained
immigrants’ access to counsel.

* Initiate a file review of every person currently in immi-
gration custody, eliminating cash bond and other unjust
barriers to release.

Our immigration system does not serve our national inter-
ests. We deserve a fair, orderly, and humane immigration
system that both manages the border and provides a
path to citizenship for longtime residents. If a Harris
administration perpetuates the failed and illegal policies
of the past, or introduces harmful new ones of its own, we
will of course hold the administration to account. But that
is not the road the administration should take; it should
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instead seize the opportunity to make real progress on
overdue and significant reforms that will finally provide

a pathway to citizenship for millions of our longtime
community members, adopt orderly and humane solutions
that address the challenges at the border while restoring
asylum, protect communities from hostile state and local
officials and profiling, and eliminate mass detention.
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