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Chair Irwin and members of the Committee on Housing and Human Services,

Thank you for holding this hearing and inviting me to offer testimony on SB 1082,
the Reproductive Health Privacy Act. I am Cody Venzke, a Senior Policy Counsel
with the American Civil Liberties Union. I am testifying on behalf of the ACLU and
the ACLU of Michigan. For more than 100 years, the ACLU and its 54 state
affiliates have been among the nation’s premier defenders of civil rights and civil
liberties, including longstanding commitments to reproductive autonomy and
privacy rights.

SB 1082 is essential to protect access to reproductive rights in Michigan. Following
the Supreme Court’s decision in Dobbs v. Jackson Women’s Health Organization,
states hostile to reproductive healthcare have increased legal attacks on healthcare
providers and others for providing or facilitating reproductive healthcare.! For
example, 13 states have enacted total bans on abortion and eight have pre-viability
bans.Zz Others have likewise attempted to curtail other professional and
constitutional rights, including the ability for medical professionals to make out-of-
state referrals, for individuals to travel out of state, or for educators to teach about
reproductive healthcare.3

Those prosecutions rely in significant part on the wide swath of data that we
generate every day, which may reveal our reproductive healthcare decisions. Most
chillingly, governmental agencies have ready access to mobile location data online,
allowing easy monitoring of visits to abortion clinics and other health services. For
example, reporting by 404 Media detailed how one data set shows a phone
beginning a day in mid-June at a residence in Alabama, crossing state lines, and
visiting an abortion clinic for approximately two hours.4 Similarly, data collected by
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period trackers, fitness apps, or even brick-and-mortar retailers may reveal or
provide a means of predicting someone’s pregnancy status.?

SB 1082 takes important, targeted steps to address the threat of data to
reproductive rights in Michigan. At a high level, it requires the entities that collect
reproductive health information from individuals and that provide reproductive
health care, placement, or services to adhere to common sense protections. Those
protections include: obtaining clear, affirmative consent; limiting data collection
and usage to what is needed to provide the individual’s requested product or
service; and limiting the tracking of individuals’ location at in-person reproductive
health services.

I want to highlight three provisions in SB 1082 that provide robust protections:

e First, it enshrines data minimization as its core protection. Data
minimization means limiting the collection and use of our data to what is
needed to provide the services we request. If you permit a mapping
application access to your geolocation to provide directions, it will be
prohibited from using that data to secretly identify what health clinics you
have visited. If you provide bodily statistics to a fitness tracker, it will not sell
those to a data broker. Under this bill, Michiganders can be confident that
the data they provide for important services is used only for those services.

e Second, the consent the bill requires must be clear and affirmative. Consent
must be specific and unambiguous. Consent under this bill cannot be buried
in broad terms of use, obtained through closing a banner pop-up, or acquired
through deceptive design. SB 1082 will end the legal fiction that you have
meaningfully consented to terms buried in lengthy privacy policies by simply
using a product. Separate consent must be obtained for the sale of
reproductive health data.

e Third, the bill limits one of the greatest threats posed by the sea of data we
are swimming in: abuse of our geolocation. The Federal Trade Commission
recently brought enforcement actions against two data brokers that collected
location data through code quietly slipped into other companies’ apps. Those
brokers then marked that location data as identifying individuals who visited
internal medicine facilities, pharmacies, and infusion centers.¢ SB 1082
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would prohibit this sort of targeting with respect to reproductive health data
and reproductive health services.

I want to close by underscoring the bill’s targeted scope, with particular emphasis
on three provisions:

First, the key definition of “reproductive health data” is targeted to the
harms we are seeing from abuses of our health data. “Reproductive health
data” does not extend to data that describes, could describe, or merely relates
to reproductive health status— but instead, it must identify that status,
paralleling verbiage that is used in HIPAA and well familiar to entities in the
health care space.

Second, the bill would not reach retailers’ tracking of most of our ordinary
purchases. As noted above, the bill covers only the information that
“identifies” our reproductive health status. Our purchases of ordinary,
everyday toiletries such as deodorant and toilet paper do not “identify” in any
way our reproductive health status.” Further, profiles of our purchases and
shopping activities created by retailers and others would be covered only if
the covered entity uses the profile to derive or extrapolate our reproductive
health status from those other activities. Thus, purchases of lotions and
supplements would not be covered until a retailer uses the information to
infer your reproductive health status.®

And third, the bill accommodates other important uses of health information.
It includes exceptions for protected health information already covered by the
federal Health Insurance Portability and Accountability Act. Crucially, this
exception applies only to the data already covered by HIPAA and does not
exempt the entire entity. This is crucial. Many conglomerates have multiple
lines of business, only a small number of which may be covered by HIPAA.
For example, a well-known and massive online retailer recently launched a
pharmacy service; exempting the entire entity based on that one line of
business would doubtlessly eviscerate protections for hoards of data collected
by the retailer’s other lines of business.
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In an age when reproductive rights are under attack and when data can be — and
1s — used to facilitate those attacks, SB 1082 provides crucial, timely protections. I
encourage Michigan to pass this bill.

Thank you for your time, and I look forward to your questions.



