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THEREUPON, the following took place:

CHAIR PERRY: Members, we're going te Take up tad
three, 58 430, Jury Reccamendations in the Death Pensity Cases
by Senator Ingoglia. You are recognized to explain. I'11 tell
you what, you have a delete all.

MR. INGOGLIA: Yes, Mr. Chair. 1I'11 g¢ straight into
the delete all.

CHAIR PERRY: Yeah, it’s barcode 611564. You're
recognized to explain your delete all amendnent.

MR. INGOGLIA: Thank you, Mr. Chair. Members, this
amendment makes the following changes to the current death
penalty statutes. The amendment removes the requirement that a
unanimous jury determines that a defendant should be sentenced
to death L{f at least eight jurors determine that the defendant
should be sentenced to death. The jury’s recommendaticn to the
court must be & sentence of death. If fewer than eight jurors
deternine that the defendant should be sentenced to death, the
recommendation to the court must be a sentence of life, The
anendment upholds constitutional regquirements by specifying that
the court may only impose a sentence of death £f the jury
unanincusly finds at least one aggravating factor beyond a
reasonakble doubt., The strike all amendment alsc makes the same
changes to the death penalty statute as in 921.141 and 921.142
in Florida Statutes. That i3 the delete all., And there was an
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anmendment just -~ mesbers, I just want you %0 know there is an
anendsent to the amendment.

CHAIR PERRY: Let’s go ahead and do that. Let’s take
up anendment barcode 613564, You're recognized to explain your
anendment ,

MR. INGOGLIA: Thank you, MNr. Chaiz. Cuzrent law
provides that Lif the jury recommends a sentence of life, the
COuEt must irpose the recommended sentence, but gives the court
discretion in imposing a sentence of death. MNembers, this I
anendment to amendment maintains consistent with
(indiascernible), removes the part where the court must impose a
death sentence in the event nine or fewer jurors recommend the
sentence.

CHAIR PERRY: Can I --

MR. INGOGLIA: Yes, Mr. Chatir.

CHAIR PERRY: Are you on that amendment that's 1971782
We have an amendment first and then you have an amendwent 1A.
Are you explaining ==«

MR, INGOGLIA: I am -- I’m on amendnent 613564. I
think that £is set. I’m sorry. Mr. Chair, I don't know the
snendnent barcode number, but this is the amendwent ¢ the
anandnent barcode at 613564,

CHAIR PERRY: Okay. All right. Okay. Okay. So
we’re doing the amendment to the amendwent which (8 the =«
you’re on the right barcode. Gotcha. Okay. 1I'm sozcy.
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Continue.

MR. INGOGLIA: Okay. 1If 10 or 11 jurors recommend the
sentence of death, the court must impose the reccmmended
sentence. If the jury recocamends & sentence of death and the
Judge deviates from & sentence of death, the court shall include
in its written order the reasons for no accepting the jury's
recommendation sentence, Lf applicable,

So basically it’s bifurcating, if a jury comes back
with a recommendation of at least 10 jurors reccemending death,
the court shall impose death. But £f it is eight jurors or nine
Jurors voting in favor of death, the court can at their
discretion ==~ the judge at their discretion can still impose
life. And that is the amendnent to the delete all amendment.

CHAIR PERRY: Got it. Members, gueaticns on the
azendnment to the amendment. Senator Pizzo,

MR. PIZZO: Thank you. So we’re on 297178, correct?

CHAIR PERRY: Correct.

MR. PIZ220: Okay. In a follow-up =--

CHAIR PERRY: You're recognized.

MR. PIZZ0: Practically -- bless you -~ practically
speaking, only when there are eight or nine jurors veting for
death will there be required to be a written order, correct?

CHAIR PERRY: You're recognized.

MR. INGOGLIA: Mr. Chair. Yes, but we’ve alsc been

having some conversation since the amendeent has been filed,
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I’ve been having conversations with State's Attorneys and pecple
who have been practicing some of these cases. MWe understand the
importance of the discretion and also that it may put a little
bit more stress on the jury to == with this bifurcation. It may
be & little confusing. So we are looking at -- at the
possibility of making -- going back te all discreticonary ot
eight/four at the next committee stop.

CHAIR PERRY: Follow~up, You’re recognized.

MR. PIZI0: That speaks to a concern I do have. Once
you're reached the end of a case such as this, which ia going %o
be very long, not two days, not three days and s¢ forth, when
the judge is delivering jury instructions, going through 15, 20,
28 --

CHAIR PERRY: Can you speak more in your microphone?

MR. PI220: Sorry.

CHAIR PERRY: 1It’s not recorded when you don’t.

MR. PI220: 1 spologize. My concern is -- and maybe
this is what you’'re hearing from other State Attormeys or public
defenders or both sides or maybe even the court is to how this
instzuction is going to be given to the jury Lo your point about
that undue pressure. So L3 that one of the concerns that you
have is how it’s articulated te the jury of what their position
ia?

MR. INGOGLIA: Mz. Chalr.

CHAIR PERRY: You're recognized, You-all can go back
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and forth,

MR. INGOGLIA: Yes, 3ir, that's -- that’s one of the
concerns. The concerns is that it does -- it will get confusing
at the end after a long trial making sure the jury totally
understands the difference between the situation. We think that
ray be a source of confusion and/or tension going forward with
the jury. 5o that’s why we are looking a4t making that all
discretionary at a future stop.

MR. PIZZ0: So just talking it through and it's sort o
a follow=up, in not 50 many words it will probably be more
eloquent and flowery, but prose. But the judge basically says,
folks, listen if you come Dack tea/two, ! have -- my hands are
tied. I have to sentence death. Or eight or nine. You guys
can come back with death and I can deviate. Or are we keeping
consistent with we’re not telling the jurors what the penalty --
hare i3 the thing. You're forbidden from saying a lot of things
when you're in court. You can’t talk about what a client is
facing or what penalty they're facing, Those are things that
are not pernitted. Is there some concern that when we stast
getting into how the numbers break up that the judge is actually
going to be instructing the jury of -- Lf X number of you find
this or X number of you find that or will that only be explained
after the jury inastruction?

MRE. INGOGLIA: So that's a proceas guestion, Me have

some State’s Attorneys that may be able to answer that guestion.
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But it’s been relayed te :e that the jury instructions, whether
before or after, because of the bifurcation, may be a little
confusing. So they want to make it as casy as possible for the
jury to understand.

MR. PIZZ0: And you and I have spoken about this., Do
you have any concern about judges? I mean the only one in the
courtroom that’'s elected with the oxc;ptxon of those State
Attorneys that do try some of these cases in the 20 circuits,
but the only elected position is the judge. Oo you have sone
cencern that when you're in the eight or nine situation you
night have some judge -- I mean we’ve had colleagues whoe have
filed bills to repeal the death penalty year after year after
year. Some of whom sit on the bench now,

MR. INGOGLIA: Right.

MR. PIZZO: Do you have any concern about judges?

MR. INGOGLIA: Thenk you, Mr. Chair. I do and the
concern i3 that if you have 8 judge vho has a recommendaticn of
death and the judge under current lav and will be committes stop
and we start working out the full judicial discretion i{s that
you can have & situation where you have a unanimous jury
recommending death, but the judge does not have to. The judge
can impose life,

8ut what’s important for me and for others and some
State’s Attorneys, because I've had these coaversations, is that

the judge should at that point explain -- explain the aituvation
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in & brief filed with the court the reascns why they are
deviating from the jury's recossmendatlion,

MR. PI220: But it would only be the case when you’re
talking about a return of eight or nine, because ten/two, they
say mny hands are tied, right?

MR. INGOGLIA: Right.

MR, PIZZO: And then my hands are also tied, the judge
would say, on eight or fewer, bDecause they’re saying I have to
impose, you knowm, life.

MR. INGOGLIA: Yes, 30 the way this amendment == 30 in
the finsl, when this amendment is adopted, if it is adopted,
coming out of this comnittee, as a committee substitute, is
going to look like that, yes. So the only two options from what
I understand, and they’re practical options are eight/four under
the -~ under the scheme of eight/four is eight/four shall oz
eight/four may, Those are what I'm hearing from State’s
Attorneys and other people who have practiced death penalty
cases, that those are the two likely really viable options.

What we're trying to do here, we were trying sort of
take on the activist jurors and quite frankly activist judges
also vith this amendment. So that’s why we're looking to go
back to eight/four with full judicial discretion.

MR. PIZZ0: Okay.

CHAIR PERRY: All right. ¥e’re on the amendment to

the amendment. Any fuzther questions on that? Seeing none, we
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do have no appearance cards on the amendnment to the amendment.
I3 there debate on the anmendment to the amendment? No debate,
You can close on your amendment to the amendment.

MA. INGOGLIA: 1I'11 waive close,

CHAIR PERRY: Waive close. All in favor say yea.

(Members responded yea.)

CHAIR PERRY: All oppose say nay. The amendment
passes. SO now we are back on the delete sll amendment which is
barcede 613564, CQuestions on the strike all. All right, We do
have some appearance cards on the strike all. Howard Dimnig,
are you speaking?

MR. DIMNIG: 1 believe I checked the wrong box. I
would like to address the bill once it is --

CHAIR PERRY: WNe will put you back in that group then.

MR, DIMMIG: Thank you, sir.

MALE VWOICE: We are in the bill on the fiaal form., We
are on the delete all as amended. Sorzy, if ! confused you.
Okay. Yeah, we're still on the amendsment, on the strike all.

FEMALE VOICE: We just anmended the amendment.

MR. INGOGLIA: Right. Nr, Chair, but the delete all
i3 -~ ockay. I see what you're saying. I meant --

CHAIR PERRY: Me‘ve got a -- we haven’t voted on the
delete all.

MR. INGOGLIA: Right. Nell, that’s what I thought you

wanted to speak on, right, which was the delete all as amended
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which adopted would be the substance of the full --

CHAIR FPERRY: But we'll still have time to speak on
the bill as amended with the delete all.

MR. INGOGLIA: Okay.

CHAIR PERRY: Tony Montalto wishing to speak on the
strike all, WMelcome and you are recognized.

MR. MONTALTO: Thank you, Mr, Chair. First of all, I'n
a little confused about everything that went on here, but I'm
trying ¢ follow.,

Sadly, I'm the father of ¢ne of the Parkland victims.
My daughter Gina was murdered as she sat in the hallway by a
cold, cruel, heinous killer. She was failed by the systen that
vas supposed ¢ protect her and then sadly this fall we saw that
she was failed by the justice system when our current law
allowed a single activist juror to hold up the system, to stop
debate on what should have happened to the convicted mass
nurderer in his sentencing.

This amendment or bill, whichever we’re talking about,
will help corzect that. 1It’s not about sending more pecple to
Geath rom,. It's about providing justice for the victims., Too
often we see the victinms ninimized in this process as we spend
8¢ much time talking about the pezpetrator and his actions.

That is why I support this bill. 1T support this bill giving
justice for victims. At the same time, all the protections that

the perpetrators have are in place, 1t doesn’t -- it doean’t
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eliminate the need to prove aggravators. It doesn’t eliminate
the need for the nultiple mandatory appeals, But it will
provide an option for justice to the victinms and their families.
Thank you.

CHAIR PERRY: Thank you for coming and testifying.

NR., MONTALTO: Thank you.

CHAIR PERRY: Next we have Ryan Petty. And again §f
you want to speak on the main bill, either way, we’ll get you,
But you are recognized,

NR. PETTY: Thank you, Mr. Chair. Thank you,
Senatoxs. 1 too an & father of a Parkland victim. My daughter
Lens was killed five years ago as she sat in her English class,
I speak -- I rise to speak today in support of this bill., There
wWas no question in this case of guilt, We were beyond that. We
knew who was guilty. The aggravators, many of them, almost the
whole of them were unanimously agreed to by the jury. But one
activist jury, one protest juror was able to stop justice in
that courtrocm in Broward County because of the way the law is
today.

S0 I stand here before you today to ask you to please
change Florida law. Please amend this law and allow == do not
allow one juror to highjack justice for the families and the
victins of these heinous crimes. Thank you.

CHAIR FERRY: Thank you for driving up here and your
testincny, MHydra Pollick is -- Hunter.
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MALE VOICE: Me had to step out. He waives his
suppore.

CHAIR PERRY: Naives his supgort. And 1f he wants to
speak on the bill, he can remind me when he comes back in.

50 we’re back on the delete all amendwent. Any debate
on the delete all amendment? Is there == you're recognized to
close on the delete all.

MR, INGOGLIA: Waive closing.

CHAIR PERRY: All in favor say yea.

(Members responded yea.)

CHAIR PERRY: Opposed nay. Show that amendnment
passes. )

We’re now back on the bill as amended. And since our
Chair i3 here, I'n going to turn the chair back over to the real
chalr. You are recognized.

CHMAIR MARTIN: Thank you, Senator Pezry. We have the
oppearance cards. All right.

MR. POWELL: Nr. Chatr, I think we're on questions.

CHAIR MARTIN: Yes. All right. Are there questions
on the bill as amended?

NR. POWELL: VYes.

CHAIR MNARTIN: Is that & yes.

MR. POMELL: It fa. Thank you,

CHAIR MARTIN: Go ahead. Sorry. Senator Powell.

MR. POMELL: Okay. Thank you, Mz, Chair.
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Senator Ingoglia, with regard to this legislation and the death
penalty has -- are there steadies or is there data, evidence, or
documents that shows that the death penaslty deters anyone from
criminal behavior?

CHAIR MARTIN: You can respond. You can go back and
forth if you need.

MR. INGOGLIA: Thank you, Mr. Chair. Through the
Chair, I haven’t personally scen any data, but it would be -~
and I don't know if the State’s Attorneys of anycne has any dats
on that. But it's sort of common sense, the tougher you make
scow of these lava, you know, somebody is going to have to think
twice about committing a crime.

CHAIR MARTIN: Follow-up.

MR. INGOGLIA: Yes, Mr. Chair -- and for the Chair.
iIt’s hard to prove a negative. It's hard to prove aocmething
that didn’t happen.

MR. POMELL: Thank you. Since we've -- since we've
changed the death pensity requirements a few years ago here in
the legislature, has there been a -- and is there research that
would show that there has been a reduction or an increase in
terns of the number of people who have been sentenced to death
row? Decause we made a unanimous -- I don’t know what that ==
whether it's in the House a few years ago where we made it
unanimous for someone to receive the death penalty -- have we

seen a reduction or incresse or has Lt pretty much stayed the
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sane in terms of pecple sentenced to death row?

NR. INGOGLIA: Through the Chair, we can get that data
for you. 1 don’t have that data right in front of me. But it
would be I'm assuming relatively easy to go back through death
penalty cases and see every death penalty case that met the
aggravators which founding the guilty, step one, met the
Aggravators, step two and then was less than unanimous on -~ on
the third part, the death penalty recommendaticn phase of the
trisl. So we could probably pull that data for you.

MR. POWELL: Thank you. Mouldn’t this bill give
Florida the lowest standing for imposing the death penalty of
any other state in this county?

MR. INGOGLIA: Through the Chair., What I would say
that what this bill would do L3 show that the State of Florida
is sericus about delivering justice to families such as the
Parkland families that did not ==~ that felt that the judicial
systen failed them.

But your point in terms of numbers, yes, it would,
Currently Alsbama is a ten/two and -- jury recommendstion. And
under that scheme the judge shall ispose a recommendation of
death with a ten/two.

MR. POWELL: Thank you, As a follow-up, that weuld
PuUt us in line with Alabams as the only other state that would
te less than unanimous in terms of requiring the death penalty,
in line with Alabama?
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MR. INCOGLIA: Through the chair, yes, that would be
corgect.,

NR. POWELL: Okay. Let me ask you this, I know you
said ve can follow up, 1If this law was overturned by the
courts, weuldn’t the defendants who were sentenced to death now
have to be resentenced?

NR. INGOGLIA: Through the Chair, I'm sssuning that
would be the case, correct. Is that -« the Chair.

MR, POMELL: The question was the people who were
sentenced, would they be resentenced?

MR. INGOGLIA: They would have == if they were struck
down by the court, they would have to go through the -- the
question is would they have to go through the process again?
And that would bte they're retried in that case. I'm asking you,
Mr. Cheair, since your --

CHAIR MARTIN: 1If somebody was sentenced before this
2ill passes, jeopardy is attached. They're not going to be
resentenced. Because this deals with people who are going --
who have yet to be tried.

MR. POMELL: Okay. Thank you, Mr. Chair. I guess the
question is we talked a little bit earlier about the jurors and
the fdea of a -~ what's the term that was used -- was an
activist juror?

MR. INGOGLIA: Protest juror.

MR. PONELL: Protest juror. Aren't jurors who are
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seated in capital punishment cases required to swear that they
could ippcose the death penalty if they're -- if they're sworn in
43 a juror in a capital case, aren’t they required to indicate
that they would and could impose the death penalty?

NR. INCOGLIA: Through the Chair, I believe s0, yes.

MR, POMELL: And that’s a sworn cath?

MR. INGOGLIA: 1I believe so, yes.

MR. POMELL: In this case, if there is the idea thet
there’s this activist juror and then we talked about activist
Judges, well, then what’s the need for the legislation if that
ware the case, because in this -~ and what’s the need for the
change, because the new provisions of the amendmsent that was
Just filed does give judges some discretion and it does say if
there’s less than ten or less than eight what the judge can and
can’t do, then would be the need for «- are we trying to
strictly push judges and jurors in & manner that we would have
them to vote for the desth penalty or include the death penalty?
Is this a one~sided argument?

NR. INGOGLIA: Through the Chair, so there's a lot to
unpack with that question. The <= 1 do not believe that some
jurers are actuslly being truthful when they get on to scme of
these juries, That is just a personal opinion of mine.

And you can look no further than the Parkland
situation where you have somebody who went in and cocamitted cne

of the most heinous crimes in American history. But you could
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not -- and the aggravators were found unanimous. But at that
peint, 1 mean if you can’t find that person should be sentenced
to death, then what do we have the death penalty for?

My concern with protest jurors is you have one person
and nobody knows who that jury would be. That one person holds
cli the power on the jury. You can have 1l pecple that totally
agree that this person should be sentenced to death. It is the
most heincus of crimes., Neinous being an aggravator. But one
peraon then will cast her or his opinion onto the other Il1. So
when the courts said that we had to go -- because remeader, the
State of Florida was seven/five for a 1ong time. Then we went
to ten/two. Then we went == because of a Supreme Court ruling,
we went to unanimous. And now this Supreme Court ruling receded
that ruling and said it's up to the legislature, we can
deternine,

We just think that eight/four being a super majority
s the third part of finding guilt and sending to desth is the
eppropriate landing spot. Because remexber, not only do you
have to find them guilty, you have to find all of the -- you
have to find unanimity in one of the aggravators or multiple
aggravators. And then the thizd part is the -- whether a jury
will recommend or not going == putting somebody to death. And
remenber, it's the recommendation to the judge. And obviously
when we go forward, we'ze going to be looking at amending this

to make sure that there is some judiciasl latitude on that. But
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that’'s an awfully high bar. And I have seen cases =« 1 have
cases here in front of me. We have staff. We have researched
cases where this has been an absolute miscarriage of justice.

S0 we can sit here and opine all day long that protest
Jurors don't exist because of the virtue of them saying that
they're not going %o =« that they know that they have to, in the
perjury, or swesr an affidavit that they’re going to listen to
everything. But we know in reality it actually happens.

NR. POMELL: Twe final questions, One concerns me the
mOat In this situation. We heard from Mr. Lindsey earlier. And
the Clean Hands Provision has long bothered me and a lot of us
in this legislature.

1 read a study and maybe you can confirm or deny it,
that Florida is the number one that has had people exonerated
from death row. Do you kanow £f that’s true or not?

MR. INGOGLIA: Through the chair, I do believe it is
true and 1 believe the nunber is €6 exoneratfions. But the
exonezations, a lot of them, not all of them -~ and that’s why 1
asked the question to Mr. Lindsey -- a lot of thems had to do
with advences in DNA. Right. So these are the ability through
new technologies to deliver excnerations in teday’'s world for
scmething that was projected and people who were convicted and
on death row, not just convicted on death zow, but just
convicted, they're being exonerated because of advances in

technology. We're at that point today when technology is -- is
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50 good, And just look at the laat couple of years with the
advances in touch DNA. So we don’t know where the advances in
DNA technoleogy are going to be five or ten years from now, But
every year that passes, every new iteration in technolcogy, the
chances that somebody is going to be convicted and/or put on
death row in this case in terms of capital felonies becomes
lesser and lesser over the time because of the == because of the
advances in DNA.

50 when pecple ask the question, you know, are you
going to be eight/four? Are you worried about -- no, not in
today’'s environment I'm not, because of the advances in ODNA and
te be able to go through and a lot of scientific base research
when it comes to investigating these crimes. I think that the
chances of that becomes less and less as we go forward.

MR. POWELL: Thank you. And 1’11 follow up on that
later. The last question I really have is -- and I just want to
know the thought behind this, If someone ta convicted and they
are charged to serve a life sentence does that, as opposed to
the death penalty, does that mean they were not brought to
justice, as justice in a case that involves the death penalty as
opposed to life sentence, L83 the death penalty the only justice
that is acceptable in those types of cases?

MR. INGOGLIA: Through the Chair.

CHAIR MARTIN: Uh~huh.

MR. INGOGLIA: No, life would be acceptable. Death
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could te acceptable, Thet's why we have a jury. That’s why we
have 8 judge., And we’re giving discretion too for them o nake
those decisicns.

It’s the purview of the legislature to -- because we
have a desth penslty -- to set the standards and the bar for
somebody who is convicted and then sentenced to death, So
that’s part of ocur precess. And we just think that where this
is gsettiing is what should be current law going forward.

MR, POMELL: Thank you.

CHAIR NARTIN: 1If you have another question, I can
come back to you later.

MR, INGOGLIA: 1 think he’s reserving his right to ask
& gueation later.

MR, POMELL: 1I°1l reserve that right. Thank you.

CHAIR MARTIN: You're welcome. Senator Perry.

MR. PERRY: Yeah. Thank you, Nr., Chair. Just not
talking about guilt or innocence. Ne're talking about the
penalty phase, correct? So the question was brought up by
Senator Powell on deterzence. In your opinion do you believe
whether or not the data supported it, should someone's
punishment be based upon what somebody else may or may not & or
should == or should the punishment be based on justice for that
particular crime? Mould there be anything that would say ==
Decavse it may deter somebody or not deter somebody that we’d do
punishment or should punishment be based on what the crime was
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and what punishment is fair at that particular time?

NR. INGOGLIA: Through the Chair, I think it should be
on the crine and vhat was done at the time, and in this case,
whether the aggravators, an aggravating situation was == was met
as per the atandard.

Lock, one of the -- lcok, I understand discussing the
death penalty is -- we're talking about the ultimate, the
ultimate finding by a jury. Right? Or reccemendation by &
Jury. But what I think people falil to undexrstand is that the
killer acted as judge, jury, and executicner, also. And I think
people miss that,

MR. PERRY: Thank you.

NS POLSKY: Chair.

CHAIR MARTIN: Yes, Senator Polsky.

MS. POLSKY: Thank you, Mr. Chair. Senator Ingoglia,
can you clarify -~ you mentioned something about next steps and
changes that may come with this bill. I think it’s important
that we know what that -- those changes are as we vote here
today. So can you explain that again?

MR. INGOGLIA: Sure, through the Chair. Ne are
looking at the possibllity of the next committee step to keep
the eight/four, but add total judicial discretion, meaning the
Judge can deviate. 3o if a judge == if a -~ if a recommendation
comes through from a jury unanimcusly, 12/0 as is the case right

now, the judge can deviate from that and impose life. If the
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judge comes back under this new law -~ and what we're looking to
do is under this new law =~ if it comes back -- the jury comes
back eight/four with a recommendation of death, then the judge
still has the option to impose life.

MS. POLSKY: Doesn’t that take asway what these
victins’ families are saying if -- that you can have an activist
judge just like you can have an activist juror who could upset,
you know, the whole plan alone, that this person get the death
penalty?

MR. INGOGLIA: Through the Chairc,

CHAIR MARTIN: Yes,

MR. INGOGLIA: So it’s a concern. It's a concern of
theirs. It's a concern of mine. I would much rather have a
scheme in place where when they meet the highest of standards
that the judge shall impose death. But I'm taking into account
scae of the comments by pecple who try these cases, some of the
State’s Attorneys on what the real life zamifications on a jury,
making sure that we’re not confusing the juzy.

But having said all that, my big problem with an
activist judge i3 sometimes, not all times, the unwillingness to
explain to the families vhy she or he is deviating from a --
from a recommendation of death from a jury. In my opinion,
these judges are elected. They should be == they should be held
sccountable to the voters whe put them in office. It is a

disservice. It is qulite frankly == I find it hard to believe
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that somebody can deviate from & recommendation of death and
impose life and lcok families in the eye across the court and
net give them an explanation of why.

So with -- what we are discussing is eight/four with
the judicilal discretion, but only 1f the language incorporates,
which I have in this amendwent, that the judge, he or she, must
file a brief with the court explaining why they deviated.
Because the communities, the families, and the voters need to
know that.

NS, POLSKY: Follow-up, Mr. Chair.

CHAIR MARTIN: Yes, ma'am,

MNS. POLSKY: In every other kind of criminal matter,
let’s just say robbery, does the jury need to return a unanimous
verdict in order to convict a robber?

NR. INGOGLIA: Through the Chair.

CHAIR MARTIN: Yes, sir.

MR, INGOGLIA: The same here, it’s going o be
unanimous., You have the guilt. The first onme is that they’re
guilty. Yes. The second portion of this {s that -- is there
unanimous unanimity in one of the 16 aggravators outlined in
Florida Statute? So that is a yes, alsoc. So they're still
convicted unanimous. Thay still have met the aggravator porticn
of the statute unanimously. This is the death penalty phase
whether they -- whether they reccemend a life sentence or death.

That is what we're changing. So it is still a very, very high
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bar. We’re not lowering the bar on that. We’re lowering the
bar on just that portion of that.

MS. POLSKY: And why do we need -- if they've gone
through the whole other process and it’s been unanimous with
guilty, it's unanimous with aggravator, aggravating factor, then
why would we lower the bar for the final decision as to death or
not?

MR. INGOGLIA: Through the Chair, because ! think
Parkland has proven it i3 not == it is not == Parkland is not
enblematic of all the cases, but it does happen. And this is
where judicial discretion can come in is that if scmebody like
Nikolas Cruz does not meet the -- the benchmark for the death
penalty, then what do we have the death penalty for?

So this allows somebody to be eligible to be put to
death subject to the judge’s discretion for somebody like Lf we
have another shooting, a4 mass shooting, God forbid, in the State
of Florida similar to Nikolas Cruz that -- somebody like that
doesn’t =~ doean’t <~ and, you know, and this is -- I’m going to
get emotional here, because this is -- to me, this is the most
heinous part of it. It’s -- not only ¢do these families have to
sit there and look at pictures of their families, of their kids
that have been taken awvay from them by this soaster, but now a
portion of their taxes every year 13 going to keep this monster
alive, because of a couple of jurcors that did not agree with the

death penalty. And if you can't agree with the desth penalty on
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Hikolas Cruz, then you can’t agree on the death penalty on
anyone. That’s what I'm trying to get to,

MS. POLSKY: And can you talk about what the process
L3 in lsganeling & jury for death penalty, the guestions that
are asked sometimes, you know, the demographics of the folks who
eventually make it te a jury such as that?

MR. INGOGLIA: Through the Chair, I cannot answer
that, because I'm not an attorney. But we have State’s
Attorneys here who have tried death penalty cases. Your Chair I
think is a little familiar with that. I would cdefer to them,
Decause | would not want to misspeak.

NS. POLSKY: Okay. Thank you.

CHAIR MARTIN: Senator Pizzo,

NR. PIZZO: Thank you. And if I could ask the Chasir
or staff. Ne do have s State Attorney that’s going to speak and
I den’t want to lay it all on Senator Ingoglia some of my
questions that in fairness you probably don’t know the answers
to but ==

CHAIR MARTIN: You can ask that speaker guestions when
they come up.

MR. PIZ20: Will you have a State Artorney that wiil
speak?

CHAIR MARTIN: Do we?

MR, PIZ20: Yeah.

CHAIR MARTIN: State’s Attorney Gladson is in the --
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MR. PIZZO: A couple of my questions I have I’m going
Lo direct towards the State’s Attorney’s Office. They'ze not
that difficult but --

MR. INGOGLIA: Mr. Chair,

CHAIR MARTIN: VYes,

MR. INGOGLIA: Excuse me, Senator. Can we just == I
don’t know if Bill Gladson, State Attormey of the Fifth
Judicial, has actually signed up to speak. So I don’t know if
there’s an opportunity to == you have?

NR, GLADSON: Yes,

MR. INGOGLIA: Okay. I just wvanted to make sure we
Got his expertise.

CHAIR MARTIN: And if he doesn’t speak or doesn’t
answer your guestions, 1’11 give you some leeway to ask the bill
sponsor.

NR, PIZ20: Thanks. And in fairness to any
anticipated speakers, one of my questions I'm going to have is
my concern that 1 think on the written finding that’s required
by the court, I think if you went to line 85 in your original
draft does not reconcile with how you described it in line 27 of
the 297178. 1 just want to be clear. I don't dissgree with you
about the court should have to make written findings. 1 just
think when it translated and came over of what the requirements
are actually going to be for the court are not what you hoped or
enticipated or had originally drafted,
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MR. INGOGLIA: M:r. Chair.

CHAIR MARTIN: Yes, you may respond.

MR. INGOGLIA: We can lock at that. We can continue
to work with staff and with you to make sure that we get that
language right,

MR. PIZZ0: Okay. Here is my first guesticn,
Basically your position L3 it doesn’'t matter if we have the
horrendous, heinous acts in high definition, & full confessicn,
seven mitigating -~ seven aggravating factors, your concern is
it doesn’t matter how incredibly impressive and efficient and
perfect the introduction of evidence was in froat of a jury,
we'’ze going to have one or two or a fewv that are just going to
fly in the face of reason, violate their commitment to follow
the law and just come back with & no just because that’s their
personal feeling. 1 mean that’s basically your position, right?

MR. INGOCLIA: Through the Chair, my position is that
that may happen and we need Lo guard against that. But also
again going forward, making sure that the judge has the leeway
to weigh, to lock at all the aggrevators, the mitigators, and
then deviate froem that Lf she or he feels fit. But also with
that explanation of why.

MR. PI220: Okay.

CHAIR MARTIN: Follow-up?

MR. PIZ20: Yes, So -- I just want to make suze I've

got the right line number for -- I'm sorry -- 74. 74 in the
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original compared to line 27 in the strike all == in the
amendment. And 30 in that situation where << and 1've called
arcund and asked, because I'm removed from the State Attorney’s
Office for a few years. So I called around and asked for other
Broward cases. A friend of mine whe handled the last death
penalty case was & ten/two,

I don’t mean to discount this or disservice at all,
but I appreciate and understand and agree with your position in
the sense that there are certain things I try to explain to my
aister I don’t know how many times over the years. And she
somatinmes just doesn't get it. I'm with you. Sometimes by
design,

My concern also with -- and 1'1]1 ask the State
Attornmey, but I’ll ask you as well in consideration going
forward, what type of written findings are going to be required?
It may just be a silver-plattered setup for appeal. Because you
have -- obviocusly the jury is the tryer of fact, the judge is
the tryer of law, But you heve the most learned person likely
in the room making written findings that just -- that are ripe
for certalin appellate proceedings. 1Is it your position that on
a ten/two all the judge should write is: Pursuant to Florida
Statute whatever this has created and amended, I am required to
impose death. Likewise if it's peven/five or less: Pursuvant to
Florida Statute, I am required to impose a life sentence,

although I really wish it should have been death maybe. But
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teally that’s all they should be doing i3 just citing the
statute and it’s only when it's an eight/four or aine/three do
they actually have to make an extended elaboration, so to speak,
and expand upon why, because they can’t point to a statute.
They have t¢ point to their -- to their position. Is that your
understanding?

MR. INGOGLIA: So, through the Chair.

CHAIR MARTIN: Yes.

MR. INGOGLIA: So under what has been adopted in the
strike all, in the delete all, yes, only for eight/four and
nine/threes. But going forward again, we’re looking at adding
back full judicial discretion on unanimous down to eight/four.
S50 in any of those cases, in any recommendation of death whether
it's unanimous or down to eight/four, we would ask the court to
file a brief with the explanation.

What is in thot brief, I can only point to what scpe
judges have put into briefs or on the record explaining, because
not all judges don't -- don't explain. There are some judges
that actually will deviate and -~ deviate from a death sentence
and put life and put the explanation.

My concern i3 making sute that there is an
explanation. 5o to anawer your question of what they should
write and is it ripe for appeal, those are good questions. 1
would point to what judges are currently writing wvhen they do
explain or what they put on the court record when they do
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explain when they're deviating now.

CHAIR MARTIN: Any follow-up?

NR. PIZZ20: Yes. Do you know how many times in recent
history that the jury has come back for death and a judge in one
of the 20 judicial circuits has actually imposed life instead?

MR. INGOGLIA: Through the Chair, yeah, 1 nean there
is == 1 have a couple of them in my case file right here. In ny
£ile. There has been a couple of recent cases. Bill Gladson
can probably speak to some of those cases, [ think a couple of
them were his cases, also,

So it is not == it is not infrequent. It’s freguent
encugh when we'’re talking about the heavyweight of a death penalty
case where they should -- in my opinica that they sheuld., But to
Answer your question, yes, there age Cazes,

MR, PIZZO: Okay. And you and I have spoken about this.
This is why it’s not an unfair surprise. 1 actually have bigger
concerns on a nunbars basis of how many cases have been taken from
a jury and thete may have been a sentence of life fxposed when
there was & nusber of aggravators.

In & second-degree nmurder trial, how many jurors are
there?

MR. INGOGLIA: I bellieve it's =«-
CHAIR MARTIN: If you don't know the answer, it’s six.

MR. PIZZO: Nr. Chatyr, I'm asking the bill sponsor if
you don’t -~
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CHAIR MARTIN: Well, if you know the answer, 1 mean
we're not supposed to ask questions we don’t know answers to.
Me‘re only supposed to ask questions --

MR. PIZZ0: That we know the answers to?

CHAIR MARTIN: Yeah. 1If you want to ==

MR. PIZZ0: WNe're only supposed to ask questions that
wve know the answer to?

CHAIR MARTIN: That you don’t == that you don’t know
the answers to. So 1f you know the answer, like don’t -- just
ask him questicons about the bill.

MR, PIZT0: Okay. With the exception of capital
Cases, every single jury is going to be a jury of six, correct?

MR. INGOGLIA: I believe ac, yes,

MR. PIZZO: OKay. Only in capital cases i3 it 127

MR. INGOGLIA: I believe that is the case again, I'm
not an attorney, I just care deeply about protest jurors and
protest judges.

CHAIR MARTIN: Protestors. Okay. Do you want the
tecord to reflect that you know how many jurors there are in
nondeath cases? MNe just == [ want cur time to be spent ==

MR. PIZ20: Mr. Chair, with all due respect nobody in
this room has put away more shooters and murderers than 1 have.

CHAIR MARTIN: And thank you for that.

MR. PI220: Okay. The reason why I'sm asking the
question == and it’'s actually to help the bill sponsor --
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because when 546 of the nost often charged felonies in the
State of Florida are not death penalty cases, we only have a
jury of six to prove beyond a reasonable doubt. And inherently
built into a capital case is a higher burden, I would argue, on
4 nuxbers basis to have 12 jurors that you have to convince teo
be unanimous at 12/0. It’s ~= I would =~ ] would say it’'s twice
as hard.

And so that forms my reascning, because a majority of
this board, of this panel here of menbers is all that’s
necessary to po;s this bill. And wvhat Senator Ingeglia is
suggesting is a burden higher than the number of legislators
required to pass this lav to make it low., And that's why I'm
tzying to get to & confort level on the number of jurors.

That’s the reason why I'm asking it. And honestly for pecple as
well that are watching and to follow. Because it’s -- this is a
nuance that you and I understand, but the majority of some of
our members don’t understand nor the public.

CHAIR MARTIN: And you can inform of that difference
and then ask your question, That's all I'm getting at.

MR. PIZ220: Okay.

CHAIR MARTIN: Was we don’t need to have a Tack and
fereh over things that you can explain.

MR, PIZ20: Okay. Very good. I'll reserve the rest
of my questions for the State Attorney when he takes the stand.

CHAIR MARTIN: Any other gquesaticna?
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All right., HNow, we'll go to appearance cards,
8ill Gladson.,

MR. GLADSON: Good afternoon, Senators, Chair Martin
and Vice-Chair Bradley. 1 sm here to speak about the bill. 1
understand there have been two amendments filed., He’ve talked
about then earlier.

Our organization however has looked at the original
bill. And we decided as a group to vote only on the concept
that we delieve that unanimity is no longer requited. And we
will support whatever number the legislature comes to.

But as it stands, we hadn’t had a chance to look at
either amendment and discuss it fully. So that’s our position.
We will support the legislature. But, you know, based on the ==
the Supreme Court’s decisions, unanimity is not required any
more. S0, you know, it falls to the legislature to make the
Secision at this point. So that’s -- that's our position of the
FPA. And I understand there’s probably scme questions for me.

CHAIR MARTIN: Go ahead, Senator Pizzo.

NR. PIZZO: Thank you, Nr. Chair.

CHAIR MARTIN: You’re recognized.

NR. PIZZ0: As related to jury instructlcons, do you
have any concerns theze?

MRE. GLADSON: You know, 1 always have concerns with
jury instructions particularly in capital cases. We have a jucy

instruction committee that looks and reviews jury insstructions
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in every year to make recommendations on all kinds of case,
capital and noncapital. They are cosmplicated., They have to be
complicated. So that is one thing that will be considered if
this legislation passes. You know, that's going to go to &

jury == a jury instruction group of experts from the Attorney
General’s Office, from the Florida Bar, from everybody else that
would help craft instructions that will be clear for the jury to
understand.

CHAIR MARTIN: Okay., Follow-up?

MR, PI220: Yes. And have you had a chance to ==
woell, let’s just take even the original -- the original drafe,
the bill that’s B 450. Do you believe that the sections as it
relates to the requirement of the court’s weitten finding
comports with that which L3 practical in application? One of
the concerns up here, Lf you've ever been a prosecutor, is that
we pass these things and then, you know, I get text messages,
“Who the hell passed this?" You know, because they actually
kave to do this in court.

The original draft, you feel, i3 consistent or comport
with the requirements of written findings with the court?

MR. GLADSON: So Af == if I can, if I could ask --

CHAIR MARTIN: Yeah.

MR. GLADSON: Earlier you were talking sbout an
inconsistency between two particular lines, ! think it was 79,

I couldn’t <=« during the tine I was =~
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MR. PIZZO: Come on, man.

MR. GLADSON: I had people whispering in my sar and
everything. I didn't -- I wasn’t able to compare those two. So
if chat's what you’re talking about, 1'd have to look at that.

NR. PIZ20: Okay. 1 think the bill sponsor is
anenable to look at that to make sure that even what he has
stated 53, you know, is 30,

Have you had a lot of -- you're aware in which
circuit?

MR. GLADSON: So I'm in the Fifth Circuit.

MR, PIZZO0: Are there a lot of cases where the jury
came back with death and the judge took it back and imposed o
life sentence?

MR. GLADSON: In the last four or five years, 1've had
three. They have come out of the Ninth Circuit where we have
been assigned to prosecute the death penalty cases.

MR, PIZ20: Okay.

MR. GLADSON: Three out of the five that we've got
death recommendations on unanimous juries have been judiciasl
overrides.

MR. PIZ220: Okay.

MR. GLADSON: One with an opinion, a vritten order.
Cne with an order from the bench. And one with just no
explanation whatscever, just & walk off the bench.

CHAIR MARTIN: Last guestion.
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NR. GLADSON: Yes, sir.

NE. PIZZ0: I have contemplated an idea where upon a
situation like that -~ well, how would you feel about the idea
that It goes to & three judge panel sitting on that c¢ircuit,
that Lf you had the trial judge whe may be up for reelection
within a couple of months to basically like -- just like to hear
interlocutory appeslis, that it’s a three-judge panel vhere you
might not have & judge who would go ahead and do those three
inposition of life sentences when the jucry came back unanimous.

MR. GLADSON: So if I can.

CHAIR MARTIN: Yes, you may.

MR. GLADSON: I'm not sure I follow you. 1 think that
would be a C-change compared to vhere we are now, And 4if you’re
talking about a three-judge panel making a recommend -- doing
exactly what I'm ==

MR. PI220: On desath. 1 mean your situation -~ i3 {t
the sane judge whe did all three of those?

MR. GLADSON: No, actually I think it was three
different judges,

MR. PIZZO: Had unanimous verdicts and then followed
by unanimous reccommendations of death?

MR. GLADSON: Yes, sir.

MR. PIZZ0: 12/0 and imposed life sentences on all
three?

MR. GLADSON: Yes, sir.
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MR, PIZZ0: 1Isn’t that a problem with the court?

MR. GLADSON: Listen, it hasn’t happened in the Fifth
Circuit. It came about in the Ninth Circuit where we’ve Deen
prosecuting these cases which drew my attention to it,

MR. PIZZO: 1I'm sorrxy. And there was only one of
those three judges nade an actual written finding explaining
thenselves, their position?

MR. GLADSON: So if memory serves me, if I can -~ yes,
there was a vritten order that seened like it was ¢going to
follow the jury's recorsandation and at the very end it
sentenced to life which was scmewhat odd. There was a
proncuncenent from the bench and then there was cae with no
explanation wvhatsoever.

MR. PIZZO: Okay. Thanks.

MR. GLADSON: Yes, sir.

CHAIR MARTIN: Thank you. Any other questions of the
State Attorney? Thank you,

MR, GLADSON: Thank you.

CHAIR MARTIN: Okay., Sorry. I was looking at my
notes to see if I wanted to ask you a question. Senator Pizzo
covered it, Thank you for your queatfions.

All right. Howard Dimmig from the Florida Public
Defenders Association.

MR. DIMMIG: Good afternoon, Chair, Vice-Chair,
Senators. Ny name is Rex Dimmig. I am the elected Public
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Defender for the Tenth Judicial Circuit which is Polk,
Highlands, and Hardee County. And, yes, I anm a capital
litigator. I have tried death penalty cases for about the last
20 years.

It feels a little bit like deja vu standing here
before the Criminal Justice Cosmittee again discussing a death
penalty bili, I will say that thanks to the hard wvork of this
legisloture in 2016 and 2017 for the first time since 2002
Florida had a procedure for imposing the death penalty that met
constitutional requirements.

The FPDA said in 2016 and 2017 that unanimity was a
function that would ensure that Florida’s death penalty
procedures had the greatest probability of being upheld under
constitutional attack and constitutional challenge.

Why is that important? Well, all you have o &6 is
look back after the United States Supreme Court decided Murst v.
Florida. There was chaos in our ceiminal court system.
Literally hundreds of cases had to be reviewed to determine
whether or not there would be a resentencing in those cases.
And in the scores of cases where there had to be a resentencing,
wé haven’t even completed all of those across the state hece in
2023,

No law is perfect. Certainly the law that wvas passed
in 2017, I would not argue, is perfect. But it is effective.

In the five years that preceded the adoption of the usanimity
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gequirenant in Flozida, Florida’s death penalty -- imposition of
the death penalty in Florida amounted to 18.2 percent of all of
the death penalties imposed in the United States. In the five
years aince unanimity was adopted in Floride, Florida's death
penalty has accounted for 20 percent of all the death sentences
imposed in the United States. 5So it is still effective.

And in 2022, the year that just ended, Florida inposed
more death sentences than any other atate in the country. But
it didn't do it in one case. One horrible, tragic case. The
cutcome of the sentencing hearing and the murders at the
Marjorie Stoneman Douglas School was shocking to everyocne.
Clearly wvhat Nikolas Cruz did in that case was horrible.

Clearly it £3 one of the moat aggravated first-degree murder
cases Florida has seen.

But the United States Supreme Court has made clear
that you don’t impose the death penalty in just the most
aggravated of cases., It most be in the most aggravated of cases
and least mitigated of cases. We don’t know what we don't know.
We don’t know why not one, not two, but why three jurors, fully
25 percent of that jury panel in Broward County woted for life.
It may be that scoe Oof those jurors == and I have heard jurors
say this to me -- that they viewed that life in prison was &
more harsh punishment for someone thar the death penalty. It
may be that those jurors deternined to apply mercy, f{inding that

the mental impalrment that Mr. Cruz suffered because his mother
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abused alcohol and drugs during her pregnancy had an impact on
this case or despite their denials -- and they have denied it
vehemently -- it may be that thege were activist jurors on that
particular panel.

But 1 would suggest to you that it i35 unlikely that
that was the situation, because voir dire, the jury selection
process in capital cases in capital cases is one of the most
rigorous ==

CHAIR MARTIN: 1I'11 give you two more minutes.

NR. DIMMIG: Thank you, sir.

CHAIR MARTIN: Yes, sir.

MR, DIMMIG: No juror who says that they cannot impose
the death penalty is allowed to serve on a jury., And
prosecutors who have an inkling, whe have a suspicion based upon
all their questioning that a juror may not be being completely
honest about that answer, has ten preemptory challengea. They
can get rid of ten jurors for any reason other than a
discriminatory reason. In the Parkland case, only five
preenptory challenges were used.

Likely, we will never know why that jury returned the
verdict they did. B8ut vhat we do know is this. If a new
statute makes impoaing the death penalty a little more likely,
lowers the bar, one, as a public defender from a purely selfish
point of view I can tell you the biggest challenge I face now is

recruitment and retention of lawyers, 1f I have to devote more
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resources to capital cases, it is going to have an isgact on
criminal cases all the vay down the line,

Second, there are going to be more errors. When we
didn’t have unanimity in Florida, there had been 30 pecple
sentenced to desth row who have been excnerated., 30. We lead
the nation in that.

Third, there’s going to be more litigation. And I
think that’s an important thing. We've heard teday that the
court did not require unanimity. The Florida Supreme Court has
said it does not require unanimity. But in the Hurst v. Flerida
case before the United States Supreme Court, both the state and
the defense -~

CHAIR MARTIN: 30 seconds,

MR. DIMNIG: =~ raised the unanimity questicn and the
court refused to ansver it. ODid not rule on it. They declined
to answer the unanimity question. It will be back.

CHAIR NARTIN: Thank you. I have a guestion from
Senator ==

MR. PERRY: Yeah, just a really quick gquestion. You
said that the system works. However, in one horrific case it
didn’t work. If this law was in effect before that went out,
that jury went out, would that have fixed it?

MR. DIMMIG: Well, I don't know {f I ==

MR. PERRY: WMell, you said the vay the law works
today --
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MR. DIMMIG: Uh-huh.

MR. PERRY: ~- but In ¢ne horrific case, it did not
work., If this law was in effect before that, would that have
fixed it?

MR. DINNIG: 1 think the law is -- was still
effective. Because as 1 say, we don’t know why the jury ruled
the way they did., They may have well have followed the law
which says if in their individual opinion ==

MR. PERRY: I wvas just ==~ that’s fine. I was just
clarifying. You sald it works, but it didn’t work in one case
i3 vhat you said, You said the system didn’t work and I was
just wanting to clarify that. That's all. Thank you,

Mr. Chair.

CHAIR MARTIN: I think what Senator Perry was trying
to get at, how many jurors voted against the death penalty in
the Parkland case and would this bill have still allowed the
death penalty to be on the table for Nikolas Cruz?

MR. DIMMIG: 1It’s my understanding fzom the lawvyers in
that case three jurors voted for ilife and eight/four which is
what I understand the sponsor i3 ultimately working for, that
would have -- if only three voted for life, that would have been
4 recommendation for death.

CHAIR MARTIN: Okay. Senator Ingoglia.

MR. INGOGLIA: NMr. Chair, thenk you. Do you think the
State got it wrong in Poole? Do you think the Florida Supreme
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Court got it wrong in Poole versus State?

ME. DIMMIG: I -- I reread Poole again last night.
And what Poole says is that the minisum requirements that the
United States Supreme Court saild, that the Florida Supreme Court
went beyond the minimum requirements that the United States
Supreme Court said.

But as [ indicated, the United States Supreme Court in
Hurst v. Florids did not address the unanimity question., It was
ralsed. They chose not to write on that particular issue., So
while Florida Suprene Court through the Poole decision says, no,
you don’t have to have unanimity to recommend death, we don’t
know what the United States Supreme Court will say. That will
be a subject of litigation.

MR. INGOGLIA: Through the Chair, and I think you for
tecapping. 1 get all that. But in your opinion did the Florida
Supreme Court get it wroang in Poole versus State?

MR. DIMMIG: I'm always hesitant to second gueas the
court. In light of their most recent case about unanimity, the
Ramos wversus louisisns case, I wvould say there i3 a strong
probablility that the Florida Supreme Court got it wrong.

MR. INGOGLIA: Okay. So in your opinion they got it
wriong?

MR. DIMMIG: Yes, sir.

MR. INGOGLIA: Because we wouldn’t be here today if --
if Poole versus State did not leave it cpen for the legislature
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to set the bar, right? That's where we are at right now,
although you disagree with the process and how we got here? The
reality is, is thet we are here today because of Poole versus
State?

MR. DIMMIG: Yes, six.

MR. INGOGLIA: Okay. Follow-up.

CHAIR MARTIN: Yesa. I'm sorry.

MR. INGOGLIA: Do you agree or disagree if I make the
statement that advances in ONA technology make Lt less likely
that we convict somebody erronecusly whether it be for a reguiar
conviction or whether it be for capital felonies?

MR. DIMMIG: Mr. Chair.

CHAIR MARTIN: You may respond.

MR. DIMMIG: It makes it less likely, yes. Makes it
impossible, no, There is not DNA in all cases.

MR. INGOGLIA: Understood. Thank you.

CHAIR MARTIN: Yes. Thank you. Yes, Senator Pizzo,
you're recognized.

MR. PI220: Thank you. $Sir, when you said that there
is going to be more errors and you're going to have to try real
harxd or try harder, what did you mean by that, as far as your
staff is concerned or for defense attorneys?

MR. DIMMIG: We know the United States Supreme Court
in talking about the death penalty and in talking about the

judges’ cobligation in the sentencing phase has said that jurors

TURNER REPORTING SERVICE, INC.
6808 Poley Creek Drive, West, Lakeland, Florida 33811
(863} 838-4530




-~ O WV s W N

v w

10
11
12
13
14
13
16
17
18
i9
20
21
22
23
24
25

45

can be swayed by emotion. And I think that’s unquestionably
true, And the reason the judge has & role in sentencing is to
take the emotica cut of it,

I can tell you if somebody killed one of my family
nenbers, ['d want to string them up from the closest tree.
That's why I wouldn’t be allowed to sSit on a jury ==

MR, PIZ3Z0: Me neither.

NR. DIMMIG: ~~ in that particular case. And that's
what the judge’s role then is to step in and make sure that the
law &3 strictly followed, to make sure that emotion and things
of that nature do not impact on the decision.

MR. PIZZ20: Follow up?

CHAIR NARTIN: Yes, you may.

MR. PI220: So you probably better than anyone in this
room are moxe familiar with the 16 aggravators that are in
aAtatute, cight?

MR. DIMMIG: I'm familiar with them. I don’'t know
that 1’m more so than others, but I'm familiar with them.

MR. PIZZ0: Mow hard are most of those to prove? And
one of them i3, you know, if I'm in my capacity as an elected
official and someone shoots and kills me in cold bleod, then
that’s actually an aggravator,

MR. DIMNIG: Some of them are what we in the defense
Bar call auto ag., automatic aggravators. And I can't recember
the exsct number off the top of my head, but it’s a significant
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nunber of them. The bottom line is there are very few
premediated murders in the State of Florida that do not have at
least one of those aggravating factors.

MR. PI220: Okay. And what is your position =-~ and do
you think it"s the Crininal Justice System acting the way it
should when you may have been in a -~ had & case where against
your <¢lient the jury came back 12/0 across the board on all of
it and you were able to pexsuade the judge actually to imgose a
life sentence inatead of death, is that justice im action or is
that an injustice?

MR. DIMMIG: Under the statute that we had, it was
justice because that’s what the lsv permitted. And I think ay
definition of justice is doing what the lawv allows to be done,

NR. PIZ20: Follow up?

CHAIR MARTIN: Yes, you may.

NR. PIZ20: And what I'm gleaning from what you had
sald in the beginning, and I don't want to mince words and 1
don’t want to put words in your mouth, 30 I just want to be
Clear about this, that if there are two ¢r three jurors -- your
concern certainly should be that if there are two or three
jurors vho say no that there should be life and not death, that
they got it right and death should not follow, right? 1 mwean
two or three or four or five, whatever, should be encugh that
that’s enough of a nusber of people that are of that body making
that determination that death should not be imposed, correct?
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MR. DIMMIG: That is my peracnal cginion.

MR. PIZZO: Okay.

CHAIR MARTIN: 1 know, Senator Pizzo, just == we still
have time for debate and we have a nusber of speakers yet so --

MR. PIZZO: Okay.

CHAIR MARTIN: == I just want to make sure wve get
through. And we have a lot of speakers.

MR. PIZZO: 1 understand. I understand, 1’11 be
super quick.

CHAIR MARTIN: All right.

MR®. PIZZO: But on the flip side if you think three or
four members of the jury who say no, is justice occurring? But
on the fliip side, a jury comes dack 12/0 yes. And to your point
that the judge ls the tryer of law, not of fact. The jury is
the tryer of fact. And you should follow the law. Isn't the
injustice or isn’'t the problem now that we have a 12 vote
unanisous jury verdict saying yes and the court who is supposed
Lo be dispassionate went, and even i{f aggravators were found,
went ahead and imposed 1ife; Lfan’t that not following the law?

MR. DIMMIG: No, sir, I think it is following the law.
Because as I said, the Suprems Court, US Supreme Court has said
Judges look at this without the emotion, I =-- 1 cannot imagine
how they got a jury in Broward County. 1’11 be honest with you.
Everybody there -~ everybody in the state was emotionally
impacted by that cass 30 ==
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MR. PIZZO: Okay.

CHAIR MARTIN: Thank you, Public Defender.

MR. DIMMIG: Thank you.

CHAIR MARTIN: All right, Anybody else? All right.
Let’s -~ let’s move on. Fortunately, we were able 1o hear from
a4 State Attorney ond a Public Defender. But unfortunately our
is more linmited. So I'm going to ask everybody to keep their -
everybody that I call up who filled cut an appearance record

48

card, keep your coaments to & minute and a half. And we'll move

on froe theze,

Oustin Fetton, come on forward.

MR. FETTON: Thank you, Chair, Thank you, Senators,
for this opportunity to speak on what is undoubtedly a complex

and emotional issue and concern %o 30 many in our state. I

speak as a proud citizen of this great state. I also speak as »

Roman Catholic Priest in the diocese of Pensacola, Tallahassee,

Over the past ten years I have ministered to victims

of violent crimes. I have ministered t¢ family members who have

lest their child, who have loat their perent, and who have lost
their spouse to heinous acts. And I have also visited vith men
on death row. I have had extensive conversations with men,
mony, and I would say even nost of whom regret the decislons
that they made and also regret the life circumstances that led
them to the decisions that they made.

But also as a Catholic Priest, 1 represent no doubt
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hundreds and thousands of Catholics in this state that are
facing more and more an ethical challenge in the reality of what
recent Popes, Pope John Paul, II, Pope Benedict, XVI, and Pope
Francis now has deemed that the death penalty is inadmissible
and that it is an sttack on human dignity and of the inviability
of human life. And as a result of this, this to me leads all of
us to realizing that this is not a -- just a political issue,
that this {s a grave moral issue. Thank you, Mr, Chair.

CHAIR MARTIN: Thank you, Mr, Fetton. Zira Davis.

MS. DAVIS: Hi. Excuse ne. My name i3 2ira Davis,
I'm a communications strategist for the ACLU of Florids. I am
not heze as & nember of -- or as an enployee of the ACLU, but on
behalf of myself as a Florida native who is humbly asking for
your ear,

From the fiyst time I saw an image of Condoleezza Rice
in the fourth grade, I considered myself a conservative., Nhen I
turned 168, I moved to Washington, D.C. to continue this work.
Khile my journey has since brought me to a different ser of
beliefs, it’s because of conservatism that I first began teo
question the death penalty. In 0.C., 1 met like-minded
conservatives including conservatives concerned about the death
penalty.

Because of them, they taught me that thece are many
reasons an innocent person can end up on death row, And I would

like to suggest that you look at the national registry of

TURNER REPORTING SERVICE, INC.
6808 Poley Creek Drive, MNest, Lakeland, Florida 33811
(663) #l8-4530




~

e N -

$ @© 9w a4 U &M

0
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

exonerations for & full list of reasons ocutaide of DNA testing.

They taught me about the innocent on desth row
including the 30 innocent here in Florida, the highest in the
pation. And there are several recent stories of men who despite
already being executed, men including Ledell Lee in Arkansas and
Sedley Alley in Tennessee that DNA testing is now exonerating
them despite them already being executed. Thank you.

This bill does not reflect the conservative values
that led me to oppose the death penalty in the first place. And
to others this bill does not reflect progressive values either.
Thank you for allowing me to spesk today.

CHAIR MARTIN: Thank you. Christy Arnold with the
Florida Conference of Catholic Bishopa.

MS5. ARNOLD: Good afterncon, Chairman and mesbers., My
nape is Christy Arnold with the Florida Conference of Catholic
Bishops. We oppose SB 450, because we oppose making it easier
to execute pecple. HNe oppose the use of the death penalty in
general as it plagued with error, undermines human dignity,
perpetuates cycles of violence, and is not proven to deter
criminal acts compared with alternmative punishment such as life
in prison.

We are concerned that this bill will lead to more
death sentences by eliminating the jury unanimity requirement to
¢nly require super majority vote. Retaining the unanimity
fequirement would better serve justice, Decause unaninity --
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unanimity helps ensure the process is as reliable and as far as
possible. It promotes deliberation and engages every jury in
the process.

Florida already has the highest nusber of death
penalty exonerations in the nation, 30 since 1973. And in
light of this, it i3 usnwise to weaken and erode safeguards
around the death penalty.

A death sentence is the most severe penslty that
sOoCiety can impose. And as such, Florida should preserve the
highest standard possible for {ts application.

For these reasons, we oppose S8 450 and urge you %o
vote no, Thank you.

CHAIR MARTIN: Thank you. There’s & question for
Ms. Arnold,

M5. ARNOLD: Yes,

MR. PIZZO0: Aze thezre any circumstances where killing
somecne 1s appropriate?

MS. ARNOLD: There is, I would say, appropriate
possible in -~ with wartime situations if it’s before,

MR, PIZZ0: That was going o be ny question for
Father, but he doesn’t know me as well as you do. So ny
follew=up is this. On a battlefield when you'’ve been told who
your eneny is, when you've been directed and instructed to go
fight, and those who look like this or wear this or on that
aide, it is justifiable under -~ in the Catholic Church to go
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ahead and kill another; isn’t {t?

MS. ARNOLD: Yes, in that -- in that scenario.
Uh-huh.

MR. PIZZ0: So just a quick follow-up.

CHAIR MARTIN: Yes.

MR, PI22C: 1f, by chance, one of the parents of the
14 kids that were killed in Marjorie Stoneman Douglas just
hagpened to be walking into school at the time and saw him just
finishing his act, would it have been justified to kill him
then?

M5. ARNOLD: I mean I'm not a (indiscernible), so 1
can't speak to that,

MR. PIZZ0: Okay. Thanks,

CHAIR MARTIN: Thank you. Andrew Grossmare. And then
on deck is Herman Lindsey.

MR. GROSSMARE: Thank you, Chajirmen Martin and
Senators. 1 appreciate this time here. I am speaking against
the bill in little different scenarios. In 2010, my daughter
was on her hands and knees and was shot in the head by her
boyfriend and killed. We -~ we dealt with this criminal systes,
Ne dealt with this thing, We were told we were going to get
subpoenaed. We did get subpoenaed. Luckily, thank God that the
man -- the man that did it, he had confessed.

He had gone to the police aftervards and turned
hingel? in. So the trial wvas about mitigation, sbout what was
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going to happen to the man. Well, luckily he accepted a plea
Bargain and I never had to go. But I was told by the defense
attorney and other pecple that are knowledgeable of such
situation that one of the things about trial was -- mitigation
was why my daughter deserved to be shot,

As a father, I can't imagine that I had to go through
that, would have to go through that or even get up there and
listen to people why ny daughter deserved to die. So I was
spared that. And he was sentenced to a long period in prisen,
He's done some wonderful things there. He's gotten & community
cellege degree. MNe’s working on a Bachelor's, MHe leads men in
talking about domestic viclence. He helps people with their
issues. And he’s done himself to help reform himself. He's
dgone better about himself,

I can’t imagine that if he had been sentenced to
death. But I would have to go through the appeals process. You
know, it's not a wound that gets over, It’s a bleeding wound.
And that knife would have just kept jerking every time we had to
go to an appeal. That would have been terrible.

S0 1 just want to say let the sentence be done ==

CHAIR NARTIN: Thank you for talking.

MR. GROSSMARE: -~ be finished. Thank you,

CHAIR MARTIN: Merman Lindsey, Executive Director,
Witness to Innccence. A minute and a half,

MR. LINDSEY: I'm going to make this real quick ana
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make sure I speak correctly this time in the mike. I’11 make it
real quick. Okay. You'wve done heard from the prosecutor side.
You've done heard from the defense side. Okay., Now, you're
going to hear from somebody that’s actually been there. There's
s lot of this stuff that we are hearing in this bill that is not
zreally happening in that courtrocom. For instance, I’m going to
take the first thing in my case. My ¢ase cane to an eight to
four Jury and then the discretion went %o the judge whether to
give me life or death. Guess what? That judge gave me death.

But if you read the Florida Supreme Court decisions,
that == my JOA should have been granted at the time that I was,
you know, when we went for a motica judgment of acquittal, but
it wasn’t. But we gave the discretion to that judge. That
judge should have known the law. And you say advocacy. But
that advocacy could be on both sides,

So we've been sitting here -- I’ve been sitting here
iistening to the bill. We done talked about what everybody
thinks about justice, but we never talked about falrness,
eguality in this whole process. We never talked about this bill
a3 it == egqual fairness. We're favoring one side here, but it’s
going o also affect the other.

30 death row exconerees, 93 peccent of it is
ronunaninous.,

CHAIR MARTIN: Ten seconds.

MR. LINDSEY: Nonunanimous. So I think what we need
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to do is just push this bill te the side right now and let’'s do
our homework 20 we can get it right. If you’re going to do it,
let’s & it right.

CHAIR MARTIN: Thank you.

MR. PIZZ20: Mr. Chair, one queation.

CHAIR MARTIN: Yeah. Mr. Lindsey.

NR. PIZZO: You better maybe than anyone would be able
to answer this gqueation. Is there s situation, can you think of
horzific circumstances where the death penalty if you're 100
percent sure that that person committed & heinous act or a
nunber of heinous acts that they deserve the death penalty?

MR. LINDSEY. No. You know why? And to my opinion,
and I mean no disrespect to the family, but I’ve done been in
prison. I've dene been on death row. My opinion, we'zre
cheating the victims if we put someone to death. And the reason
I s8id we're cheating the victims is because when -- think about
the life that -- the same man you-all are talking about,

Nikolas Cruz has got to live in that -- in that prison cell.
He’s got to think about everything he done done every cay. He's
not going o have an easy life at all pericd. He cannot have
children. He can’t go out to the park., MWe cannot get, you know
support and things that he would love to do. MHis whole life is
taken from him., But if we put him o death, guess what? He
pays no conseguences for what he done to that victim over here.

That victim cannot have kids now. That victim cennot go on to a
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career or anything like that now. He needs to think sbout that.
And we -~ and we -~ ] mean think about it. If your -- if we
have & loved one that's suffering from cancer and they pass
away, we are going to tell our kids, “Hey, they’ve gone off 2o a
better place.” Is that vhat we’ze doing when we execute,
pushing the murderers off to a better place? Trust me, if you
ask anytody in this room right now, you say, “Nhich one you'd
rather do, would you rather spend life in prison or would you
die -- rather die?” Most pecple are ¢oing to say, “1'd rather
die.”

MR, PIZZO: Thank you.

CHAIR MARTIN: Thank you. And then I have some
appearance cards where speaking is walved. Barney Bishep, III,
waives in support, is with the Florida Smact Justice Alliance,
Matt Dunnigan waives in support with the Florida Sheriffs
Association. Pamela Burchfort waives against with the NAACP
Florida State Conference. Aaron Wayt waives, Florida
Association of Criminal Defense Lawyers, waives againat. And
N.R. Mines with the ACLU Florida waives against. Thank you. 1Is
there any debate?

MR. PIZZO: I'm going to be brief,

CHAIR MARTIN: Yes, Senator Pizzo.

MR. PIZZO: Thanks. I just want to reiterate a couple
of things. Again, it’s only going to teke a majority of this
body to pass this. And I didn't mean to be flippant with you,
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Senator Ingoglia, I aspologize. I don’t think most pecple know
that we only have jurors of six for everything except for
capital cases.

1 recognize and I agree with the Public Defender. I
could not serve as a juror eithez in this case, And if someone
touched my kid, 1 would kill them myself. And that's the honest
truth. So I wrestle with the hypocrisy of what I know I would
do and what 1 know 1 would demand for my own kids, And I ask
about that time, place, and manner of where you were if
Mr. Montalto or Nr. Petti just happened to be the school grounds
when that was happening. That would have been almost
self~defense, That would have been timely. That would have
teen fine. And no one would disagree with that., And that’s
what I wvrestle with i3 the hypoceisy of how 1 know and what 1
would demand of my own family. And ! have to do the same for my
constituents.

And one thing we didn’t sort of talk about or
challenge was the fact that 1've caught jurors lying of what
they’'ve posted on their Facebook thinking there’s no way that
under the frenetic pace of the trial that we're in the middle of
that I'd be checking their Facebook profile to see if they lied
on the questionnaire. I’ve had a jJuror Come up 1o ne at the end
of trial in front of Judge Luck who 3 a Circuit Court Judge in
the Eleventh Circuit, then became a Florida Supreme Court
Justice after DCA stopping now in Federal Court that you-all
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will remember, came up to me and said, “MHey, how have you been?”
1 go, "What are you talking about?" She said, "We sat at a
dinner next to each other one time.” I go, “Whoa, whoa, vhoa,
come with pe.” MWe went right back to the judge’s chambers to
say that basically we might have had a mistrial and have o ¢o
it all over again., But I've had jurors who thought they were
doing us & favor when there were three counts or three possible
verdicts to be found on the juror form, And it was in front of
Judge Luck. And the first was I think attempted second. The
second one listed was manslaughter. MNaybe attempted firse,
manslaughter, and then attempted second. And the juror came ==
the jury ceame back afterwards. And you’re always given the
instruction you can speak to the attorneys if you want to,
you're not required to. They can come up to you and they can
leave. A juror comes up. The whole jury comes up and says,
"Digd ve do the right thing?* And I‘m like, “What do you mean,
did you do the right thing?* “Like we came back with
manslaughter.” We were disappointed, because two of those
charges had ain, mans, Manslaughter does not. And 30 we're
like, “"No, actuslly.” And they go, "Oh, we thought we were
doing a favor, because it was listed attespted first,
manslaughter, and then attempted second.” S¢ jurors get it
wrong even when they think they’re getting it right, you know,
for one particular side.

70 the gentleman who loat his daughter, 1 incredibly
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feel for you. But your tragedy is actually a perfect exanmple of
why I'm in support of this bill. Because that guy, that plece
of you know what at the time who did that did it to one soul.
Rell, what happens when he does it to two people and three and
four and five and 3ix? When does somebody who has maybe a
couple of mitigating factors start to realize I've got to stop
shooting people? And gets all the way up 1¢ 17. That for me
shows a clear distinction of what a lav professor once asked us
in a Sccratic vay is the following. 1Is there a situvation whete
someone does not deserxve to die, but they don’t deserve to live?
And can you think of a situation?

S0 you may have your position ¢n the death penalty as
it relates o how completely inefficient it s, And, sir, it
costs & lot more with appeals for someone %o be on death row
than it does to house them for the rest of their life at §%6 a
day in the Florida State Correction System.

So I'm honest and 1 take this position likely because
of scme bias. 1 want to be very clear and candid about it
mostly because I'm a dad. And I want to be clear also for those
pecple who have & position just across the board no on the death
penalty. There are situations that deserve for pecple to be --
to be killed, There are those situations. I have seen them.

And it’s unfortunate that it does take & tragedy for
us to wake up, Msrjorie Stoneman Douglas is not the only recent

history where we’ve changed something. My colleague
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Senator Hradley has been chanpioning condo legislation that has
only happened because 98 pecple died, Otherwise it would fall
on the same deaf ears that ! had filing similar bills for three
straight years that no one secemed to care about until bodies
were piled up.

S0 here’'s where we are. That jury, to everyone who is
in cpposition to this, still needs to find unanimously that the
person is guilty. Twice as many pecple have to find out and
have to find that that person is guilty. Twice as many. The
burden i3 twice as <~ just by the numbers -- twice as hard., And
having been & prosecutor, it is a burden that we should assume.
And it's true. I do think we need to take a closer look at some
of the sections of this bill, When you get to eight/four, it's
33 percent of the jury. And that’s a concern.

But I'm going to vote for the bill, because I'm with
you in spirit and I'm with you, you know, on it and that the
burden that the State does have. And again, 1 am not
discounting your tragedy whatsoever, sir, but it serves as the
perfect paradigm for maybe he was an idiot and did one, pulled
the trigger once and did one incredibly stupid thing that he
regrets for the rest of his life. But we have & situation where
it's done 17 times. He doesn’t deserve to live,

CHAIR MARTIN: Thank you. And real guick, we have 1%
minutes left for our scheduled meeting. Is -« does anybody
think we're going to end up extending -=- need to extend this?
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Okay. Yes, Senator Polsky, you’re recognized.

MS. POLSKY: Thank you, Mr. Chair. I think the firsc
issue with this bill is that it's really not ready for prime
time for its first hearings, have an anendment to the strike all
anendment, to say that there are going to be changes going
forward, I’m not really sure what we'’re voting on.

So I think Nr. Lindsey sald it <=« said that -- said it
beat that this is just not ready. So that makes me very
unconfortable that we have to vote right now on something that’s
in the process of being formed.

It also shows how complicated this lsw is, And, you
knov, none of us take that lightly. B8ut that’s why I think more
should have been done before we received this bill and not have
a4 rash reaction te & horrible tragedy and a huge miscarriage of
justice that did occur,

I think it’s really interesting that we're voting on
this when we just voted on a bill an hour ago relating to
victims who are wrongly accused and compensating them for the
wrong that the State did.

That could happen with this new bill. Mith the
Judicial overrides as State Attorney Gladson said, that there
have been numerous, this bill doesn’t change that. I mean
imagine to the families if the jury was unanimous and the judge
said, "No, I'm atill going to impose a life sentence.” If that

was written in an opinion, would that make you feel any better?
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I can’t imagine that would be the case. Then there would be,
you know, complete outrage against that individual judge., So 1
don’t think this bill changes the miscarriage that occurred in
that trial.

Not only do 1 believe it doesn’t solve the problen,
but it could lead to a wrong verdict., And we have a perfect
exanmple on Mr. Lindsey of what a wrong verdict could be.

I have the distinct pleasure and honor of representing
Pazkland, I do everything in my power in appropriations, in
bills to help these fanilies and this community that is
devastated. I am devastated by what happened., [ want you to
know where sy heart is. And [ think you know that. And I think
there are a lot of ways that we can work on how and why that
tragedy occurred. And I won't say his name. And I do agree
that that is when the death penalty should have been found,

But I don't agree that this bill that is not ready is
the answer. And I just want you %o know that in my heart why I
need to vote against this bill, And it has nothing to do with,
you know, how I feel about that particular outcome, how I feel
abcut the families, or how meriously I take ny role as a senator
fxom that area. So I just need to say all that. It's tragic no
matter what direction we Qo in. There (s obwicusly no easy
ansvers here. And I’m 50 sorry chat I have to vote that way.
But I just want you to know my heart,

CHAIR MARTIN: Any other debate? Senator Ingoglia,
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you're recognized to close on the bill,

NR. INGOGLIA: Thank you, Mr. Chair. And I do truly
want to thank everyone for taking their time and coming up and
giving their opinions, [ want to thank members of the committee
that I have had discussions with.

The way I look at this, and 1've heard people who have
the opposite position of what I have put forth in this bill.

But when listening to them, I can’t seem to help that -=- but
think that there’s ideological position just against the death
penalty itself. Right? We’re not arguing the ideological
position. RigQht? Because we know that we can -- we have a
death sentencing scheme in the State of Florida. So we’re not
arguing whether the death penalty ideoclogically is the right or
the wrong thing to do. Because ve have the authority and it’s
been affirmed by the Supreme Court in Poole to make these --
these decisions.

Now, the question is, is that what is the appropriate
level to have in order to make these decisions? Obviously
vhen == and ] do want to thank Senator Pizzo for some of the
comments, because you stole some of my close. And I do
understand what you were trying %o get to in terms of the higher
bar. I totally get that and I appreciate that,

It is already a high bar in order to put somebody to
death in the State of Florida with the guilt phase, the -- the

unanimity on the aggravateors. And what we’re talking about is
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the last part. And what strikes me is when I have these
conversations with people, even the people that are
ideclogically opposed to the death penalty, if you ask them the
questicn or sometimes they will just offer it up. They will say
that if this vas my child, I would have killed them. So with
that point -- that point, the people who are ideclogically
opposed to death penalties want to be, because they are
passionate because it's something close to them, that they want
to be judge, jury, and executicner. They've said it. MWe’ve all
said it. If it happened to our kid, I would be the first one to
step up, I would kill then, I wouldn’t care what happened to me.
Right?

But then in the sane breath, there’s an argusent of
why we a8 the State or the jury should not find somebody and put
scmebody to death for the same reason. It's sort of & converse
argument. 50 what always befuddles me when I hear that argument
that, "No, we’re againat the death penalty, but I would kill
scaebody if they killed my daughter, my son, a menber of my
family.”

And, Senator, 1 understand what your sentiments aze
that, you know, with activist judges and, you kncw, would it
help, ook, I would rather it be a shall., I would rather there
be & high bar and the judge shall -- shall take the jury’s
recormandation. But we’re not there.

The bottom line is this, ia that ve a3 the legislators
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are within our purview to make this decision. 1 believe that a
super majority is the right thing to do especially knowing that
we are at five/seven for such & long time.

It is already a high bar. It is already a high bar
ond 1 want to ensure that we ¢on’t have encugh miscarriage of
justice going forward as we did with the Parkland families. So
with that 1 ask for your favorable aupport and ! ask you to vote
for this bill.

CHAIR MARTIN: Sue, please call the role for CS on SB
450.

SUE: Senator Ingoglia.

MR. INGOGLIA: Yes,

SUE: Senater Perry.

MR. PERRY: Yes.

SUE: Senator Pizzo.

MR. PIZZO0: VYes.

SUE: Senator Polsky.

MS. POLSKY: No.

SUE: Senator Powell.

MR. POWELL: No.

SUE: Senator Yardborough,

MR. YARBOROUGH: Yes,

SUE!: Senator Bradley.

MS5. BRADLEY: VYes.

SUE: Chatr Martin.
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reported

CHAIR MARTIN: Yes. By your vote, CS for 5B 450 ia
favorably as the bill passes.

{The hearing was concluded.)
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THEREUPON, the following took place:

CHAIR TRUENOW: The next bill for conaideration today
is PCS for HB 555, Sentencing Proceedings in Death Penalty Cases
by Representative Jacques, Representative Jacques, you are
recognized to present your bill from your seat, if you may.

NR. JACQUES: Yes. Thank you, Mr. Chair. Currently,
Florida's law, death penalty law is based on & flawed court
fruling. This law cane about in 2017 that currently requires a
unanimous threshold for the recommendation of the death penalty.
And a court decision in 2020 Poole came back and said that was -
= That case was wrongly decided and that it is not a
constitutional requirement for the jury recommendation, the last
phase, to be unanimous.

So what this bill does, Lt changes Florida's law %o
make Lt at least eight jurors to recommend the death penalty.
And Lt also keeps the fact that all 12 jurors have to agree that
an aggravating factor has been met. That still has to be done
unaniscusly. It's just the last phase now is eight/four as
opposed to 12/zero. Since this flawed case ruling that the
statute is based off of countless victims’ families have been
hurt in our courtrocas by this over~the-top burden that is not
required by our constituticen. And this bill will fix that,

That is the Dill, Mr. Chalc.

CHAIR TRUENOW: Thank you. Questions, neaber, on the
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Bill? Mesbers, questions? Seeing no questions, we’ll hear
public testimony on the bill, We have quite a few public
testimony cards, We will limit it to ome minute. First we have
Bill Glassen, Florida Prosecuting Attorneys Association
proponent wishes to apeak, You’re recognized.

MR, GLASSEN: Barnaby. On behalf of the Florida
Prosecuting Attorneys Association, ve have had & chance to
review the bill that -- as it relates to eight/four., And it’s
our position that we are in support of any decision that the
iegislature makes with respect to a nunber. But we dién’t land
on & particular number, whether it's ten/twe or eight/four. So
we just are taking the position that it does not need to be
unanimous as it currently is. It needs to be consistent with
constitutional law in the Poole case as was referenced earlier.

CHAIR TRUENOW: Thank you, sir. Jessica Branson, DHCF
Paln Beach waive in opposition. Christy Arnold, Florida
Conference of Catholic Bishops waive in opposition.

Loretta Phillipson, Florida CARES Charity opponent.
Elaine Baker an cpponent. 0o you wish to speak?
MS. BAKER: We waive in opposition.
CHAIR TRUENOW: Waive in opposition. Thank you,
Aaron Wayt, Florids Association of Criminal Defense lawyers
walive in cpposition. Gene Sabinaller (phonetic), waive in
cpposition. Thank you. Cora Costaka (phonetic), waive in
cppesition. Oonna Dennis walve in opposition. Jackson Overlink
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Florida Rising, waive in oppositicn. Pamela Burchfort, Florida
State Conference of NAACP Branches, waive in cpposition.
Matthev Dunnigan, Florida Sheriffs Association, waive in
support. Cara Gross, American Civil Liberties Union of Florida,
waive in oppoaitica. Howard Dimnig, Florida Public Defenders
Association, opponent. Wish to speak?

MR. DIMMIG: Yes, Nr. Chairman. Thank you.

MR. TRUENOW: You're recognized,

MR. DIMMIG: Thank you, Mr. Chairman, and
representatives., 1’1l try and be very brief. After a very
great deal of work and effort in 2017, the Fiorida Legislature
passed a bill changing the way Florida imposes the death penalty
in first-degree nurder cases. By doing that, they created the
first constitutional Bill since 2002, so 2002 was the last time
Florida had & constitutional provision for imposing the death
penalty,

What the Florida Public Defenders Association said
then, what the Florida Public Defenders Association says now, is
that unless the death penalty itself is ever stricken, the law
we have in Florida i3 the one most likely %o survive any
constitutional challenges,

Representative, if I may just address briefly what you
said about the Pocle case, it is a technical distinction, but I
think an important one. The case that the United States Supreme
Court decided that said Florida’s old statute was
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unconstitutional was Hurst v. Florida. That case came back,
The Florida lLegislature acted and then the Florida courts acted.
What the Poole case said in my opinion is that what the United
States Supreme Court said in Hurst v. State -- Hurst v. Florida
was less than what the court and the legislature here in Florida
adopted. But the point was that the Rurst v, Florida decision
of the United States Supreme Court, both the proponent and the
defense in that case wanted the court to address the sixth
arendsent issue and also the question of umanimity. The court
did not address the question of unanimity. So when the case
came back to Florida and to the Florida Supreme Court in Poole,
they simply said, well, unanimity has not been decided, so it
wWas not required under the case law. But the bottom line is wve
don't know what we don't know. We do not know how the United
States Supreme Court will rule on the question of unsnimity. We
do know that just a couple of months ago in a case called
Ramos versus Louisiana on the guestion of whether or not the
jury must be unanimous on the guilt phase, the US Supreme Court
ruled very stronmgly that, yes, it did and talked a great deal
about the history.

50 our position i3 what we have now is constitutional.
Me know it’s constitutional. It’s going o sucvive
constitutional attack. And we’re concerned about the collateral
izpact of the further litigation that will arise if the bill
i3 == Lif the statute is changed.
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Thank you for your time,

CHAIR TRUENOW: Thank you for your tesatimony.
Barney Bishop, Florida Smart Justice Alliance,

MR, BISHOP: WMalve in support.

CHAIR TRUENOW: Waive in support. Shiriey Rerman,
Democratic Nomen’s Club.

NS. HERMAN: Waive in opposition.

CHAIR TRUENOW: Walive in opposition. Joan ==

FEMALE: Joan -~ waive in opposition.

CHRAIR TRUENOW: Thank you, Waive in opposition.
Seeing no other public testimony, we are now in debate. MNembers
wishing to debate. Ranking member Rayner-Goolsby.

MS. RAYNER-GOOLSBY: I’m going to defer to
Representative Gottliedb.

CHAIR TRUENOW: Representotive Gottlieb, you're
recognized,

MS5. RAYNER-GOOLSBY: My learned colleague.

NR. GOTTLIEB: Thank you, Chair. Thank you, ranking
member. I didn’t ask any questions on the bill, because, you
know, I think we know what the case law ssys., And I think that
by doing this we’re inviting appellate error in Florida.
Florida is o stote that has more death sentences than any other
state. 350 it seems as though the system that we have in play is
actually working.

The sixth amendment regquires a jury, not a judge, to
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find each fact necessary to impose a sentence of death. And
that was from Justice Sonia Sotomayor writing for the majority
in the Hurst case. They have to find each fact, not just one
aggravating factor which is 1 belleve what this bill does. And
it alse gives judicial override which again is -- it’s in
viclation of Ring and Apprendi.

Criminal sentences cannot be enhanced above the limits
provicded by statute unless the jury finds the existence of the
specific aggravating factors giving rise to the enhancement
beyond a reasonable doubt. I think the bill ias
unconatitutional. I think you're going ¢ have a class of cases
that this is going to apply to that are going to remain in the
system at unnecessary cost. We have a system that in almost all
cases works correctly. And we're fixing something that’s not
broken. It’s a solutionm in searxch of & probles,

CHAIR TRUENOW: Representative,

NS. RAYNER-GOOLSBY: Thank you, Nr. Chalir. 1 have had
opportunity to speak with Representative Jacques. And I didn’t
a3k questions on this bill, because he and I had a very long
conversation with regard to this.

When I think about this bill, I don't look at it from
an ideoclogical standpoint, I don't look at it from & standpoint
of how I may or may not feel about the death penalty. 1 am a
lawyer. I's a proud lewyer. 1’m a criminal defense attorney

and civil rights attorney., And I know that there are many
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crxitiques we can have on the Criminsl Justice System, I have
then. And James Baldwin often talks about if, you know, if I
didn’t love something so much, you know, I shouldn’t be able to
critique it. And I do love the work that I do.

But, 30 vhen we have bills like this, it’s about the
law and it's about following the law, And I want To firat souch
on Poole. The court says in Poole we are bound by the Supreme
Court precedence that construes the United States Constitution.
And if 1'm reading Poole correctly, Poole <« the court in Poole
declined to make an opinion or cpine about unanimity and rather
gave that back to the legislature. The legislature has now said
that unanimity is required. You have Big Murst which as a
friend of nine calls it, Hurst v, Florida, where it has
elininated judicial override, And then you have Hurat v. State
which also I believe eliminated a bit of the unanimity. And
then we filed & bill and it was passed and signed into law where
unanimity was then required.

And as of late, there has been a cadre of bills that
have -- a cadre of opinions rather that have come down from the
United States Supreme Court most recently Ramos v. Loulsiana
which was already discussed. And Ramos v. Louisiana stands for
that there must be unanimity in a conviction. And if we think
about a conviction, that is a lower thresheld than there is to
sentence somecne to death.

S50 if a court i3 saying that a ten to two or eight to
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four is not encugh for a conviction, how could it be enough for
a4 =~ for a sentence of death? And then the interesting part is
that the makeup of the court, the Supreme Court that wrote this
opinion specifically Neil Gorsuch whe, you know, 1'm & nerd so
if -~ you know, I have cpinions on hir. If you want to look it
up why that Ls =0 important. He talks about in his opinicn the
2ixty amendment unaninity requirement ne -- and he talks about
that. The court has talked abcut unanimity sore than no -- no
fewer than 13 times over the last 120 years. And then also he
talks about unanimity when we’re thinking about the sixth
amendment right in perpetuity rather than to ask twe states to
retry a slice of their prior criminal cases, Whether that slice
turns out to be large or small, it cannot cutweigh the interest
we all share in the preservation of our constitutionally
promised rights,

We have the -- we have a right to life, liberty, and
the pursuit of happinesa. And while Ramos does not necessarily
address the death penalty, I believe that the court is giving us
insight into how they will rule,

So I am concerned that we are taking an issue, the
issue of someone’s life and we are making it political. I
understand where this bill has gotten its geneasis. And rather,
the genesis of the bill is quite disguating L{f you ask me. And
because we are playing with people’s lives and not valuing what
the law has said. As it was mentioned, Flerida had the most
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death row sentences last year of any state in the nation. And
alac with theat, Florida gets it wrong the most., Out of 300
pecple on Florida’s death row as of January 31%, 2023, Florids
still has the largest desth row population. And then, in fact,
we lead the country in exonerations, 20 exonerations since
1973. And I would think that if you are a proponent for the
death penalty that you would want to make sure that, if you
believe in it, that at least guilty folks would be the ones that
are being executed. But any exoner «- any death of someone who
is innocent i3 a death that is unnecessary.

Only Alabams is the only state that does not require
unanimity and they are at ten to two. And even now Governor
Ivey has put those -- has put a stay on execution,

S0 my issue and why I will be voting down on this bill
and why am gravely concerned about the political weaponization
of this type of legislation to further governor's, you know,
opinion and his ambitions is that we’re doing it ¢n the backs of
fanilles and survivors. We’re doing it on the backs of folks
who already have to deal with the incredible loss of losing a
loved one., And 1 -- and for that zeason, based on that and just
I don’t believe that this will hold up legally, I will be voting
no on this bill. And I would ask mesbers to do the same.

CHAIR TRUENOW: Representative Baker, you’re
recognized,

M5. BAKER: Thank you, Mr. Chair. So I reached out to
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11

my State Attorney in Duval County and asked her how many cases
was the State seeking the death penalty in the last 12 months.
She told me there were six cases that the State sought the death
penalty. None of them had the death penalty recommended, So,
and I just wanted to give a couple of facts,

One victinm was buried alive, One victim was raped and
then strangled, had a prior rape conviction and two robbery
convictions, There is already a safeguard in place. And what
that is is the jury has to unanimously find that the defendant
is guilty. They have o unanimously convict that defendant
before we even get to the sentencing phase. That’s a safeguard.

50 I think what this bil] actuslly does is it makes
sure that the super minority does not impose its will on the
super majority. So I urge ny colleagues to vote up on this
bill. Thank you, Mr. Chair.

CHAIR TRUENOW: Representative Bracy Davis, You are
recognized.

MS. BRACY DAVIS: Thank you, Mr. Chair. I'm going to
be brief, because I believe my ranking member and Rep. Gottlieb
spoke to this so perfectly.

1 just want to say this, that death iz final., There
are no do overs when somecne dies. Death is final. So why
would we not want to ensure that we get this as right as we
possibly can. We talk about these 30 exonerees from death row.
That already tells us that Florida doesn’t always get it right.
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12

Why would we not try to be as right as we possibly could be? 3
am voting down on this bill., Thank you.

CHAIR TRUENOW: Thank you. Seeing no nore debate,
Representative Jacques, you are recognized to close on your
bill.

NR. JACQUES: Thank you, Nr. Chatr. And I just want
Lo address scme points that were made during debate as well as
testimony from the audience. Specifically regarding to the
Foole case, it was said that the Poole case doesn’t divectly
address unaninity, And, in fact, it does exactly that, It was
a direct overturning of the Hurst case of the state version as
well as Perry was followed at == was actually was ruled on that
same exact day.

So I'm just going to read from Poole, an excerpt from
Foole, and it’s right -- it’s the last two paragraphs cight
before the conclusion. It atates the court, the Florida Supreme
Court, the highest court in our land says we simply have
restored discretion that Hurst v, State wrongly took from the
pelitical branches. Having thoroughly considered state’s -- the
state's in Poole’s arguments in light of the applicable law, we
recede from Hurst v, State except to the extent that it reguires
a jury unanimcusly to find the existence of a statutory
aggravating circumstance beyond a reasonable doubt.

Now, what does that mean? It's basically saying --

because Hurst ¥, State said you have to not oaly have unanimity
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in the case of the aggravators, but you also need it in the case
of the final recoomendation. Here the direct quote says it’s
receding on all of it except for the fact -- on the portion for
the aggravating circunstances.

50 here's what happens in the penalty phase -- and we
can even go back even before penalty phase. So, say, a
firat~degree murder case actually goes to a jury trisl. You
know, a lot of these cases are actually happening just in the
penalty phase the defendant pled, And there’s no issue as to
whether or mot guilt or innocence. You know, they accept
responsiblility such was the case, you know, down in Parkland,
It was -~ everybody knew he did it., 30 this was just penalty
phase,

But say it goes to & trial. All 12 jurors have to
agree that the person is guilty beyond and to the exclusion of
every reasonable doubt. 12 jurors. Way more than the general
six that you get in noncapital cases. So i{t's actually even --
the case was -- you know, the point was made yesterday in the
senate hearings that it’s actually a higher burden, because you
need to convince all 12 people, you know, to coavict this person
beyond a reasonable doubt,

You then g¢ to the penalty phase and then you present
aggravating factors as to whether or not this person should be
eligible for the death penalty. And then all 12 have to agree
again that this person is eligible for the death penalty by
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looking at aggravating factors. And it wvas said earlier that
all elesents and every aggravating factor has to be met which is
actually impossible, because they're all differeat. Right,
These are thinga like that is listed in Florida Statutes what an
aggravating factor is. It could be a murder for a pecuniary
gain. 1t could be a murder on a public official, an elected
official. It could be a murder on a child under 12, I mean
there’s just s0 many different things that the jury can attach
their hats to to say that this person is eligible for the death
penalty. So there’s no way to have to meet all those factors.

Sc once one of these factors is met unanimously,
beyond and to the exclusion again of every teasonable doubt,
they then go to & final phase to make that final recommendation.
And this is whet the court in Poole took exception with. That
that last portion is not required to be unenimous. The only
portions that have to be unanimous is when the jury is making a
finding of fact that requizes a sixth amendment proceeding,
exercise o make sure that facts are being met. And the final
recoenendation, that doesn’t occur. It’'s just them expressing
thelir feelings at that point.

And I just want to kind of go over what some other
Atates are doing. So, yes, a lot of states & require
unanincus, But some of them, Lf the jury doesn’t reach -- if
the juzy finds that the perscon met their aggravating factors

unaninmously and then they can’t be unanimous on the -- on the
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death penalty recommendation, they bring back a new panel, you
know, to kind of go over it again. But it’s not to say that
that last portion has to be unanimous. Because some of them
jJust have judges who does that part. Like the jury doesn’t even
have to be a part of that last phase. They have to be pazt of
determining an aggravator exists to meet the qualifications, but
then a judge will take it from there.

And so our system allows a jury to actually have a
say. It allows the jury to have a super majority say. Scoe
states don’t even afford that, And so it's important to
conceptualize it when we’re looking at this. We're not
convicting people less than 12 jurors. We're not making people
be eligible for the death penalty less than 12 jurors. All
those have to be all 12. It's only that last portion.

And 50 it was saild that -- and I also take issue with
this -~ that this was scashow some politically motivated to prop
up the Governor. This is not why I'm proposing this bill.

And as o former prosecutor, I recall when I was
prosecutor not that long ago, it was actually a simple majority,
seven/five. Me’re talking about from 2012 to 2016. And then
the initial Hurst case came out that didn’t overturn the
seven/five. 1t basically said we gave the judges tco much
discretion on meeting the aggravators that I’m talking about,
that the jury has to find the aggravators are ret.

And then the Florida Supreme Court ¢n thelir owun said
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all of a sudden all 12 had to be met. But the US Supreme Court
never said that. And s0 ve’re talking about something that I’'ve
been disturbed by since it was being litigated back when I was a
prosecutor, you know, prior to this Governor taking office. And
I commend him on wanting to achieve justice for families, But
Lo say that this is scaehow & propping up of somebody for
political office is -- you know, we had our conversaticns. And
1 could have told you flat out that was wrong.

So this is the policy. And vhat this does is (t's
righting a wrong that the Florida Legislature based their laws
off of. And it brings relief to real families.

Not that long ago, five years ago, the Parkland

‘massacre that happened. You had an individual who literally

planned mass nurder on children and then carried it ocut. And
all to have one juror who coanvinced a couple of others to
suspend and derail the full adninistration of justice when they
all agreed he was guilty and they all agreed unanimous that he
mat aggravating factors for the death penalty.

You had a situation in my county, Pinellas County, an
Officer Charlie Xondek of Tarpon Springs gunned down in cold
blood, ten/two. There was no issue o no dispute as to that
person’s innocence. And s0 we cannot let a small handful of
jurors derail the true administration of juatice especlally when
it’s not constitutionally required.

And I would submit to you scae of the moat notorious
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killers, you would be surprised, were not unanimous jury
recommendations. You go back o Ted Bundy, one of the moat
notorious serial killers in this area, raping and killing, That
jury was not even unanimous in the recommendation, And so it
just shows you that there are many flavs in our system if we
allow a fev and a small amount to complete deratl the
adninistraticon of justice. And that i1s why I urge my colleagues
Lo vote up on this measure, because it rights a wrong and it
will do right by cur victims and our victim families here in the
State of Florica. Thank you.

CHAIR TRUENCM: Thank you, Representative Jacques.
Having closed on his bill, Lindsey, please call the role on PCS
for MB 555 and announce the vote.

LINDSEY: Represontatives Abbott,

MR. ABBOTT: Yes.

LINDSEY: Baker.

MS. BAKER: Yes,

LINDSEY: Barnaby.

MR. BARNABY: Yes.

LINDSEY: Brackett.

MR. BRACKETT: Yes.

LINDSEY: Bracy Davis.

MS. BRACY DAVIS: Neo.

LINDSEY: Brannan.

MR. BRANNAN: Yes.
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LINDSEY: Casello,

MR. CASELLO: Mo,
LINDSEY: Garcia.

MS. GARCIA: Yes,
LINDSEY: Gottlieb.

MR. GOTTLIEB: Neo.
LINDSEY: Jacques.

MR. JACQUES: Yes.
LINDSEY: NMichael.

MS. MICHAEL: Yes.
LINDSEY: Plakon,

NS. PLAKON: Yes.
LINDSEY: Rayner-Goolsbdy.
MS. RAYNRER-GOOLSBY: No.
LINDSEY: Silvers.

MR. SILVERS: No.
LINDSEY: Stark,

MS. STARK: Yes,
LINOSEY: Tuck.

MS. TUCK: Yes.

LINDSEY: Yarkosky.

MR. YARKOSKY: Yes.
LINDSEY: Chalr Truenow,
CHAIR TRUENOM: Yes.
LINDSEY: 12 yeas, five nays, Mr. Chair.
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CHAIR TRUENCM: Show PCS for HB 555 reported
favorably. Congratulatioas.

{The hearing was concluded.)
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THEREUPON, the following took place;

CHAIR BRANNAN: HNext up i3 CS for HB 555, Sentencing
Proceedings in Death Penalty Cases by Representative Jacques.

MR. JACQUES: Thank you, Mr. Chairman. Florida’s
curtent death penalty law requires that all 12 jurors
unanimously recommend the death penalty. This was enacted in
2017 based on & court case, 4 series o©f Court cases that were
subsequently overturned in 2020, CS for MB 555 would correct
what was done by the courts and remove the unanimous threshold
by making 1% at least eight jurors to recommend the death
penalty as opposed to all 12,

And to be clear, all 12 jurors atill have te convict
sonebody of the crime. And all 12 jurcers have to find vhat's
called an aggravating factor that would make somebody eligible
for the death penaity. We’re just speaking about the last phase
vhen it comes to the recommendation as to the death penalty.
And that s the bill, Mr. Chair.

CHAIR BRANNAN: Thank you, Representative. I see no
anendments. Questions, members? Questiona?

Representative Gottlieb.

MR. GOTTLIEB: Thank you, Chair.

Representative Jacques, can you speak to the additional costs to
appealing a death penalty verdict to the Florida Supreme Ceourc?

CHAIR BRANNAN: I recognize Representative Jacques.
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MR, JAMCQUES: Yeah, so every death penalty case gets a
direct appesl to the Supreme Court. And so that’s the currzent
status currently and that will scill remain the status cnce this
bill passes.

CHAIR BRANNAN: Rep. Gottlieb.

MR. GOTTLIEB: And I understand that but obviously if
we lower the thresheld from unanimous to eight to four, there's
going to be a nusber of sdditional cases going to the Florida
Supreme Court. My question was: What i3 the cost to bring a
case to the Florida Supreme Court as opposed to the DCA?

CHAIR BRANNAN: You're recognized,

MR, JACQUES: So as far as that fiscal impact, I
believe we sinmply don’t know if there will be. There could be
an Incxease. There could not be. You know, we can’t, you know,
predict the future. Hopefully, this will atem these type of
heinous acts, but certainly the cost would largely remain the
sape as it i3 currently i(n the appellate process,

CHAIR BRANNAN: Rep. Gottlieb.

MR, GOTTLIEB: Thank you, Chair. Am I correct that
the additional cost for a death penalty case in the State of
Florida is approximately 2% million dollars per inmate at this
point in tine?

CHAIR BRANNAN: You're recognized.

MR, JACQUES: Mr. Chatr. I don't have that numsber in

front of me, but we can locok into that.
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MR, GOTTLIEB: Nothing furthez. Thank you, Chair.

CHAIR BRANNAN: Thank you, sir. Anybody else? Seeing
none, we’ll now move to public testimony., I have
Nelsha Rose Hines representing the ACLU of Florida, an opponent
of the bill, Mike Graves of Florida Public Defenders
Association, he wants to speak. She wants to speak.

MR. GRAVES: Mr, Chairman, committee members, the
Florida Public Defenders Association has previcusly expressed
our opposition to the bill in general based upon questions with
regard to its constitutionality, legality, not only by the
number of wotes required, shrinking the eight versus unanimity,
but also the ban on judicial overrides, though very rarely that
occurs, it certainly is & safeguard that the penalty, if
irposed, i3 constitutionally and proportionately done 8o.

Further, we have expressed ocuy concern that there is
re need for & move from unanimity, because if we lock since 2017
when unanimity became the law of our state, we have not seen a
narked reduction in the number of death sentences. Certainly
not within the Fifth Judicial Circuit which is my circuit which
is one of the moat active death penalty circuits within the
State of Florida.

But today, ! spesk to you about the -- what we would
believe would be a significant fiscal impact upon the taxpayers
of the State of Florida. 1 think there is 1little guestion that
the number of cases in which death is sought is the apgpropriate
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penalty would increase as the State Attorneys within our state
look at what cases they believe reasonably they could get eight
votes for death versus 12,

There is no question that within ocur Criminal Justice
System death penalty cases are by far in & way the most
expansive, They require the most expertise in counsel from both
the State and the defense. It is the only case in which our
Rules of Criminal Procedure and our atatutes govern who can
defend what kind of case. They are the most expensive when it
comes To support staff. Certainly when we look at the due
process costs that it runs the State, they are the most
expensive. So when we see a market increase in the number of
cases in wvhich the penalty is scught, we will see a substantial
increase in the costs within the systen,

The Floridas Public Defenders Asscciation at this time
agrees with the report from the State Court Administrators
Office which says we can’t quantify that numsber, But we know it
will substantially increase. And this also comes at a time when
nunbers of the agencies, whether it be the Public Defenders
Appellate Offices or trial =« excuse me -- or trial offices,
Reglenal County, registry lawyers, and the State Attorney’s
Office are at crisis level when it comes to retention of the
people that would have to come into play to make this bill work.

S50 we ask that this substantial increase or fiscal

increase be considered and that L{f cthis bill passes that we are
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not forgotten within the systes, that we need to be given the
fiscal tools to carry out our ethicsl, our statutory, and our
constitutional responsibilities.

CHAIR BRANNAN: Thank you, sir., Now we’ll go back to
Ns. Neisha Rose Mines representing the ACLU of Florida.
Welcome,

MS. HINES: Cood morning. Thank you for having me.
Ny name 13 Nelisha Rose Hines. I represent the ACLU of Florida
4% & registered lobbyist,

it’s unfortunate to hear in this committee, this
Appropriations Committee, & lack of attention ¢o the financial
aspect this will have on Florida. The United Supreme Court in
2016 decided that the Sixth Amendment requires a jury, not a
judge, to find each fact necessary to impose a sentence of
death. A jury’s mere recommendaticon is not encugh. After
direction from the Florida Supreme Court based on the Florida --
or based on the -~ after a direction from the Florida Suprene
Court based on the US Supreme Court’s verdict, this legislature
in 2017 changed Florida’s death penalty statute to a unanimous
tequirement and that the jury find each fact.

Florida was finally in line with every other death
penalty state except for Alabama which still requites %en to
two, but that -- there’s current legislation on that.

For the next five years after Hurst, these procedural

safeguards ensured that Florida's capital sentencing process was
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rellable and accurate. 1In 2022, after the unanimous law
recommendation, we sav more people put to -- put -- sentenced to
death here in Florida than any other state, Cuzrently, we have
298 inmates on death row. This is the highest of all states.

As previously mentioned, death penalty cases come with the
highest cost out of any criminal case.

As a former public defender, these take the most
appeals, It takes the most time. Because we are taking
scaeone’s life. And 1 can imagine i{f somecne -- if the State
vere coming to take my life as well, 1 would == [ would take
advantage of every appeal possible. And that is what happens
oftentimes in death penalty cases,

Mere in this Appropriations Committee, I do think that
financial aspect is important and should be taken into
consideration.

Because of the constitutional infirmities in this
bill, any sentence ismgosed under this legislation is vulnerable
to the sane challenges that occurred when the Florida Supreme
Court had -~ or when the US Supreme Court decided Hurst wvhen
Florids courts were then faced with numerous death penalty
cases. And that resulted in 100 new penalty sentencing phases
for death row inmates.

Some of those resentencing proceedings are atill
pending today. So in this Appropriations Committee, again I ask
you to look to the constitutional infirmities of this bill, the
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cost it will require to resentence individuals should this bill
again be found unconstitutional as sinilar policies have already
been found unconstitutional by the Florida Suproeme Court and the
Federal Supreme Court.

Florida is currently responsible for the highest
number of death row exonerees, individuals vho were given the
death sentence and later found to be not guilty or to not
deserve that penalty. The exconerees number 30 since 1973,
Nearly all of these exonerees involved a nonunanimous jury.
Neacrly all of these recommendations -- and scae of these
recommendations also came where the judge overrcde the jury’'s
iife decisiona.

Ne're juat asking that the nembers of this
subcomalittee 100k to the legal infirmities of this bill,
consider the ccat that it will have on Floridians. Death
penalty cases are the most expensive. Changing the law around
the death penalty results in resentencing in cases that have
been given the death penalty should this lav again be found --
again be found unconstitutional as Lt already has been by the
Florida Supreme Court and the Federal Supreme Court,

S0 the ACLU of Florida opposes this bill., We are
always open to speaking with menmbers of this committee and the
bill sponsor to try and remedy scee of these infirmities,
However, we don’t see any pass forward of where this bill will
not take up substantial court time and taxpayer dollars and
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again resentencing should the bill be found unconstitutional.

Thank you for your time. WNe wvelconme any guestions,

CRAIR BRANNAN: Thank you. Next we have
Jack Campbell, local elected State Attorney representing the
Florida Prosecuting Attorneys Association. He wvaives in
supporet.

Tony Mentalto wishes to speak, Morning.

MR, MONTALTO: Morning. Morning and thank you,

Mr. Chairman, for allowing me to address the committee. And
thanks to Representative Jacques for presenting this bill,

I am here as a victin, My forever 14 year-old
daughter Gina vas nurdered in the Parkland School massacre., We
niss her bright smile snd her cheerful wvoice each and every day.
To be clesr, in my opinion not every surder case deserves the
death sentence. And I appreciate this committee’s focus on
fiscal issues, but that doesn’t resonate with the victims’
families.

This bill is about victims’ rights. Sadly, ay fanmily
has seen how a jury can be nisled into denying juatice for the
victina. A few months ago we wvitnessed tragic failure of the
justice system. WKhen the jury in the penalty phase of the
convicted Parkland shooter only sentenced him to life in prison.

This adnitted mass murderer chose to pull the trigger
139 aseparate times including the time when he put his gun to my
daughter's chest and ahot her, He chose to take her life, to
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deny her a chance to grow up and to grow old. Yet althcugh the
jury found nultiple of the court’s aggravating factors were
proven beyond & reasonable doubt, a single juror who wrote a
note to the judge stopped the deliberation process.

This bill will prevent that frem happening, from
allowing a single activist juror to disrupt the justice system.
It dcesn’t absolve the burden of the prosecution to prove its
cese beyond a reasonable doubt. It still requires mandatory
appeals to assure fair treatment for the convicted murderers,

But I am in favor of this bill, becsuse it will
provide & better opportunity for justice for the victims of a
nurderer. Ny daughter Gina, her clasamates, and her teachers
deserve justice. And this bill will allow future victims of
atrocious, cruel, and heinous crimes to get the justice they
deserve as the perpetrators are punished to the fullest extent
of the lav. Please vote yes on this bill. Vote for the
victins, Thank you,

CHALIR DRANNAN: Thonk you, sir. Next ve have
Aacton Nayt, Florida Association of Criminal Defense Lawyers,
opponent of the bill waives in opposition.

Christy Arnold, Florida Conference of Catholic
Bishops.

MS. ARNOLD: Good morning, Chairman, <osmittee
nenbers. My name fa Christy Arnold with the Florida Conference
of Catholic Bishopa. We oppose HB 555, Decause ve oppose making
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it easier to execute people. In general, we oppose the death
penalty as it is plagued with erzor, It undermines human
dignity, perpetuates cycles of violence, and it‘’s not proven to
deter criminal acts compared with the alternate punishoent of
life vwith -~ life in prison without parcle.

We are concerned that this bill will lead to more
death sentences by eliminating the jury unanimity requiresent.
It only regquires super majority vote. We delieve that retaining
the jury unanimity requirement would better serve justice,
because unanimity helps to ensure that the process is as
reliable and as fair as possible. Unaninity promotes
deliberation and engages every juzy in the process.

Florida already has the highest numdber of exonerees
from the death row in the nation. There's been 30 exonereces
aince 1973. And in light ©of this, we believe it's unwise to
woaken and to erode the safeguards around the death penalty.

A death sentence is the nmost severe penalty that
scciety can impose. And as such, Florida should presezve the
highest standard possible for its application.

S0 for these reascns we oppose HB 555 and we urge you
to vote no. Thank you.

CHAIR BRANNAN: Thank you, ma’anm. All right. That
concludes public testinmony, Menbers, we're now in debate.
Anyone wishing to debate? Representative Gottlieb.

MR. GOTTLIES: Thenk you, Chair. 1 say this without
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hesitation. The Cruz jury got it wrong. They absolutely 100
percent should have imposed the death penalty. There £3 no
greater heinous crime. And, in fact, Mr., Montalto and I have
talked, you know, had Cruz even had a better weapon he would
have continued shooting and killing.

Being from Broward County, watching that trisl, the
jury just 100 perxcent got it wrong. HNe absolutely deserved the
death penalty. However, as a criminal defense lawyer knowing
the case lav I really truly see what we're doing hece is
potentially unconstitutional knowing Florida’s recent decisions
and the United States Supzeme Court decisions.

From a fiscal standpoint as this comnittee i3
concentrating on, I do think it’s going to cost a considerable
amount more. 1 do believe that the question I asked was
accurate, that Lt costs approximately 25 million dollars more
for a death penalty appeal per individual.

And I think one of the biggest problems since we're
talking fiscal that happened in Cruz is the public defender --
and I think this highlights one of the major problems that I see
in our Criminal Justice System i{s that there are two different
systens. One for the rich and one for the poor. And the public
defender in that case spent an inordinate amount of money,
nillions upon millions of dollars, which they don't do on every
case. And I applaud the public defender for doing what they
felt was appropriate in that case. But I condemn the fact that
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it’s done for cne individual, because it was a case of, you
know, national notoriety. And I think that unfortunately what
ve’re seeing today, you know, where we see it, wvhere we're
legislating for the crime du jour of catalytic converters and
increasing the penslities there, I think that we'’re doing the
same thing here where we really truly didn’t have a broken
syastem. MWe had a catastrophic failure in one case where the
death penslty absolutely 100 percent should have been inatituted
and wasn't., And I think we're legislating unfortunately for
that one case.

And my heart goes out to Mr. Montalto and any of the
fonilies. None of us should ever have to walk a day in their
shoes. But I can’t support this Bill in the posture that it’'s
in at this point in time. Thank you.

CHAIR ERANNAN: Thank you, sir.

Representative Bracy Davis,

MS. DRACY DAVIS: Thank you, Mr. Chair. If I can
spesk directly to the father of the Parkland students, to offer
ny continued and sincerest prayers as yeu mourn and grieve you
daughter. 1 do bellieve that the jury got it wrong in that case.
But I am oo <own on this bill,

Scott Maxwell, & writer for the COrlando Sentinel wrote
yestercay, Aif you want to understand how disturbingly wrong
death penalty cases go in Florida, just look at Seminole County.

That's one county over from the district that I represent.
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There you will find the story of Clemente Javier Jargquin, a
Honduran immigrant who was vrongly sentenced to die and spent
nore than a decade on death row, He was convicted with bogus
evidence and false testimony in a botched double murder that
went wrong. He was kept on death row even after asomebody else
confessed to the crimes. Taxpayers may end up paying Javier
nillions of dcllars for the wrongful conviction and stolen years
of his life,

But there’s something else that you need 1o know about
this case that went 30 wrong. He was sentenced to die by »
split jury, a nine/three vote, S0 let’'s «- let’s talk facts,
This state has incorrectly sentenced more people to due than any
other state in America with almost all of the errant sentences
involving split juries.

The idea of going back to the days when juries didn't
have to be sure someone deserved to die is dangercusly, deadly,
and a flawed proposition.

Nobody should support government executing people when
thelr juries aren't coapletely convinced especially in a state
that got it 8o wrong so many times when that was allowed.

S0 colleagues, let me remind you death is final.

There are no do overs. Nhy would we nOt want to Da as sure as
we possibly can, as right as we possibly can be. We have 30
exonerees which tells me we need more protections, not lesa in

this process,
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For those reasons I am emphatically down on this bill.
Thank you,

CHAIR BRANNAN: Thank you, Vice-Chair Smith.
Representative Beltran.

MR, BELTRAN: Thank you. T7Thank you, Cheirman. We've
had some discussion of the Parkland case and I think that's ==
fair to say that's the precipitating reason why we're bringing
this bill. WNikelas Cruz is possibly the worst criminal in
Florida ever and he escaped the death penalty. And if we are
going to have a death penalty in this state, he is the peraon
who should be executed. MHe should have been at the top of the
iiat.

I remenber last summer watching and commenting on the
sentencing proceeding. And he was not executed. I was upset by
that. I think -- I know the families of the Parkland victims
were upset by that. I think we're all upset by that. And that
shows that, you know, that was -- that case was not handled
correctly. He should have been executed. At least if wve’re
going to have a death penalty, then he should be the one who is
getting the death penalty based upon the number of victims and
the vulnerability of the victims and the -- really the lack of
any excuse or really reaszon for that -- for that tragedy.

And the reascn for that -- [ don't -- I don’t trace
that though to the unanimous jury requirement. I think that the

problem in that case was, as ny colleague Rep. Gottlieb said,
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there vas an enormous amount of resources on what we call
nitigation which we’re talking about Mr, Cruz’s upbringing and
s¢ forth. And there wasn’t encugh emphasis on the atrecicus
nature of that crime. And I think we Take too much
consideration of these so-called mitigators, Hecause anybody
vho would coemit & crime like that or even perhaps a less
atrocious crime, there’s obviously something wrong with thes.
Ne shouldn®t be putting so much weight on that. And I think if
we're going to change our death penalty rules, then we should
change -- reduce the reliance on these mitigetors. There’s some
Supreme Court case lavw on that., But there’s Supreme Court case
lavw on this. But I think over-reliance on those mitigators is
vhat caused the miscarriage of juatice in the CruX case.

You know, the other thing I would say if we’ze going
to change the death penalty juris prudence or at least the
statute governing it is thece should == you should have to prove
scaothing beyond beyond & reascnable doubt., You should have to
prove no doubt a4t all before scmebody is executed. And that
should be sonething that should be found by the jury. And 1if we
had the system 1 just described and we still had the unanimous
jury system, I think Mr. Cruz would have been executed under
that standard and rightly so.

In terms of these mass shooting incidents, it's
relatively rare for somebody like Nr. Cruz to escape death,

because nmost of these shooters are killed in the course of their
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crime or they kill themselves to avoid capture. I was surprised
vhen 1 looked at the blow-by-blow in the Parkland case. 1 guess
he discarded his weapon and then he actually went to a
McDonaid's and had & drink. And he actually escaped with the
students, the folks that he was attacking. He attacked from the
school and the lav enforcement didn’t identify him because he
had discarded his weapon., And then later on he was unarmed and
ke actually surrendered when the law enforcement saw him. This
is one of those rare cases vhere the shooter L3 not just killed
on the spot frankly the way that they deserve,

But I think like scee of my colleagues, I'm
uncemfortable legislating on a generally applicable law based
on, you know, scemthing very bad that happened in this
particulazr case, And I don’t know that it’s unconstitutional to
got rid of the unanimous requirement. I just cbject to it as a
policy matter. And certainly ne - you know, I respect my
colleague, the bill asponscr for his diligence., He was a
prosecutor and now his diligence as a legislator. But I'm juat
philoscphically opposed to reducing the procedural protections
surrounding the death penalty. It should be and is limited to
the most strocious crimes. But because it’a both persanent and
it's somewhat unusual in its application, it should be
accempanied by the additional procedural safeguards. And we
reguize unanimous juries to convict for anything and we ashould

Fegquize the unanimous juries to execute. And we shouldn’t allow
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the judge to trump the jury. And we shouldn't allow scaebody to
be executed over the objection, not just one jury, this would be
over the objection of three or four jurors if this bill goes
into effect,

And the last thing I°11 say i3 ve've only had one
execution in the last several years. Me had two in 2019 and
then we had no executions for almost four years. Last month on
February 23 was our first execution in almost four years. And
1 wasn't complaining, because I den’t feel good about the death
penalty. But we've had very nearly what was an undeclared
moratorium on the death penslty for four years in Florida. And
that’s fine. You know, it doesn’t make me feel good %0 read
those newspaper headlines when scmebody got executed,

But we, as one of the commentators said and as 1 was
planning to note, we have 300 pecple on death row in Florida.
Nikolas Cruz should be one of them. He should have been moved
to the top of the list and he should have been executed by now,
Sut there's no lack of convicted murderers to execute in
Florida, If we were -- had executed every one we could and, you
know, we were having folks escape the cdeath penalty left and
right, that would be one thing, But we have plenty of people on
that 1ist to execute, I don’t think we’re going to get all of
then, at least not at the zate that we’re going. And I don’t
think we need to g0 out of dur way to make it easier to execute

until we execute those who have already been sentenced under our
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current standard. Thank you.

CHAIR BRANNAN: Thank you. Representative Campbell,

MR. CAMPBELL: Thank you, Mr. Chasir. 1 underatand
that this bill has been brought up because of the Parkland
situation. And ny heart goes out Lo you and those affected by
the shooter,

I also understand that I am a black man in America,
And as we sit here today and we talk about this bill, 1
understand the implications behind how it affects black
individoals and nminority communities. As we sit here today,
We <« I can count on my hand how many black folks are in this
room and that’s including the cameraman., And 30, you know, [ --
1 have a lot of concerns regarding this bill and changing what
is currently established in & system that we are constantly
questioning whether they are doing right particularly by ny
compunity. And 30 we're looking at folks coming up and they’re
speaking out and stating how -- stating how there are
discreticnary questions that we need to bring forth and really
question, We’re seeing high rates of exoneration. As it stands
we == in By -- in my district, there was a gentleman that was
exonerated this past wsek.

And 30 theze are flaws in our system. And for us to
go from a unanimous decisicn to an eight to four decision on the
death penalty I think i3 egregious. And 30 I'm down for that,

because this -- there’'s a larger conversation that ve need to
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have before we even decide to take avay unanimous decision. We
need to look at human error, And we all == we all -- we are not
perfect. And so accounting for that, I think staying, keeping
it as it stands is where it needs o be. And 80 today I am down
cn that.

CHAIR BRANNAN: Thank you. Any more debate?
Representative Snyder,

MR, SNYDER: Thank you, Mr. Chaizman. And 1’1l be
brief. I know that this is cne of those issues that is deep.
And, sir, I just want to say is the father of a young 12
year-old daughter 1 cannot imagine the pain that you went
through and the pain that you continue to go through every
single day. And I too remember looking at the TV that day when
that verdict came out and that head-scratching moment just
saying what in the world just happened.

Because when we talk about human error, what we saw on
the jury stand that day, that was the human error. And it was
an absclute miscarriage of justice when we can ait here and say
that the number one person who fits the description of the death
penalty is not on death row. How many more Limes does that have
to happen, members? Is Lt scesone who will surpass Nikolas Cru:z
where human error allows a murderer to sit comfortably in a cell
for the rest of his 1ife? Or maybe not so bad. Maybe it’s only
12 innocent lives that are snuffed cut. Maybe 1t’s only five.

Maybe it’s only four. Maybe it’s ¢nly one. But in my opinion,
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menbers, we have a unigque opportunity to address a niscarciage
of justice and to make sure that for the families that went
through that and had to sit there and scratch their head saying
how did this happen, our message today with a vote to support
this good bill by Representative Jacques says we see you, we
hear you, and we will do everything in our power, sir, to make
sure that that never happens again.

With that, members, I urge you to vote up.

CHAIR BRANNAN: Thank you, sir,

Representative Jacques, you'’re recognized to close on CS for HS
555,

MR. JACQUES: Thank you, Nr. Chalzman, and thank you,
Mr. Montalto, for your courage and for coming up here time and
time again to share your story. Cestainly, I can speak to all
the comnittee nenbers despite the way they're going to vote,
none of us can imagine the type of pain that you are going
through and 3o certainly we appreciate your voice in this
conversation., Now, also I appreciate all of the input from all
of the individuals who provided testimony and sy colleagues as
we go through this deliberative process to call what policy that
benefits the pecple of the State of Florids.

You know, nay == several of my colleagues who will be
voting no on this, you know, all said that the jury in the
Farkland case 100 percent got it wrong. And they're right. And
this is the case that brought this flawed policy to the
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forefront that shocked the conaciousness of Fleridians, of
Americans nationuide. And certainly it reguires our attention
to get it right.

And the jury down in Pinellas County that heard & case
during the penalty phase of a cop killer, an admitted cop killer
where the guilt or innocence was not in doubt. Everybody in the
room knew he was guilty. They also got it wrong. Ten/two,

The jury up in northeast Florida where & murderer did
4 home invasion abducted an elderly couple, buried them alive.
That jury also got it wrong. 100 percent wrong. Ten/two.

And if we want to go back in history -~ and I want to
remind ny colleagues that it wvasn’t that long == in fact, when !
Was a prosecutor back In 2012 - 2016, it only required a simple
majority. We're adding additional safeguards for super majority
and for unaninmity on the aggravators. That wasn't even the
case,

But one of the most notorious killers in Florida
history, Ted Bundy who got convicted went o the death -« got
the death penalty. Even that jucry, even thet jury in such a
very notorious situation where this man raped and killed around
Tallahassee, even that jury was not unanimous.

S0 it goes to show you that there are flaws in the
system. And that despite scme of the most heinous acts in our
society, you will always find a lot of times that one, that two,

that three who forever reason even after agreeing that the
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person 1s guilty beyond and to the exclusion of every reasonable
coubt, that for whatever reason they cannot fully go through
with it,

And at what expense? It's the expense of the families
like the ones at Parkland, It's at the expense of the families,
people like Officer Xondek of Tarpon Springs. And {t's at the
expense -- ny friend Representative Campbell brought up, you
know he was concerned about pecple of color -- I would invite =y
colleagues 1o lock at some of the death row peacple and scae of
their victins. A lot of them are pecple of color.

S0 1t’s at the expense of families of people of color
who have been victimized by very heinous acts that we don’t
correct this flawed, this flawed law. And it is a flawed law,
because our Supreme Court, the highest court in our land, teld
us it was flawed. This was based on a Hurst decision that said
it required unaninity for all phases. And they came back and
they said, no, it doesn't, Yes, unanimous obviously to convict
somebody. Yes, unanimous to find that an aggravating factor
exists. That would make somebody eligible for the death
penalty. These are findings of fact. It would viclate the
constitution if we didn't require unanimity,

But in that laat porticn of the penalty phase where
it’s just a recommendation, the <¢ourts have said it does not
require a unanimous recorsendation, And for that reason, my

colleagues, I ask you to help me right this wrong for the
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victims and the victins’ families in our great state. Thank
you,

CHAIR BRANNAN: Thank you, Representative Jacques. |
want to stick scmething in here and I may be out of order. That
case you described, that was my case. I'm the investigator
that -- and along with the Jacksonville detective that
intervieved that suspect. I’m the one that walked ocut in the
woods and he showed me where he had buried like your grandma or
my grandma, 1'm the one that helped uncover those folks, And
what & miscarriage of justice that was,

Having closed on the bill, call the roll.

ROSA: Chair Brannan.

CHAIR BRANNAN: Yes.

ROSA: Vice-Chair Smith.

VICE-CHAIR SMITH: Yes.

ROSA: Ranking member Valdes,

ME. VALDES: No.

ROSA: Representatives Beltran.

MR. BELTRAN: No.

ROSA: Bracy Davis.

MS. BRACY DAVIS: No.

ROSA: Canmpbell.

MR. CAMPBELL: No.

ROSA: Duggan.

MR. DUGGAN: Yes.
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ROSA: Fabricio.

MR. FABRICIO: VYes.

ROSA: Fernandez-Barquin,
MR. FERNARDEZ-BARQUIN: Yes.
ROSA: Gottlied.

MR. GOTTLIE®: No,

ROSA: Jacgues.

MR. JAOQUES: Yes.

ROSA: Sirois,

MR, SIROIS: Wo.

ROSA: Snyder.

MR. SNYDER: Yes.

ROSA: Stark,

MS. STARK: Yes,

ROSA: Waldron.

MS5. WALDRON: No.

ROSA: Eight yeas, 3ix nays.

CHAIR BRANNAN: Thank you, Rosa., 8y your vote, the
Dill L3 reported favoradbly.

(The hearing was concluded.)
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THEREUPON, the following took place:

CHAIR MAYFIELD: Members, we are now going to take up
tad five which is committee substitute for Senate Bill 450 on
Death Penalties. Senator Ingoglia, you are recognized to
explain your bill, but I do see that you have an apendment, that
you would like to present the amendnment first.

MR, INGOGLIA: Yes, Madam Chair. Mithout -~ if it’s
okay, the amendment substantially changes the underlying bill
s0 ==

CHAIR NAYFIELD: Okay. S0 we'll take it firat. Take
up snendment barcode 654152, Senator Ingoglia, you're
recognized to explain your amendment.

MR. INGOGLIA: Thank you, Madam Chair. Senators, the
bill removes the reguirement that a urnanimous jury must
deternine that a defendant should be sentenced to death. If at
least esight or more jurors determine that the defendant should
be sentenced to death, the jury’'s recosmendation must be a
sentence of death., If less than eight jurors determine that the
defendant should be sentenced to death, the jury recommendation
nust be a sentence of life.

The bill gives the court full diacretion and may
impose a iife sentence even L{f jurors determine that the
defendant should be sentenced to death. The bill upholds the

constitutional regquirement by specifying that the court may only
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inpose a sentence of death Af the jury unanimously finds at
least one aggravating factor beyond a reasonable doubt. If the
juzry reccamends a sentence of death and the judge deviates from
that sentence of death imposing a sentence of life, the court
shall include in its written order the reasons for not accepting
the jury's recommended sentence if applicable. That is the
substance of the amendment which is the bill,

CHAIR MAYFIELD: Great, Thank you, Senator Ingoglia.
Are there any gquestions on the amendment? Any questions on the
anendment? Senator Rouson.

MR. ROUSON: Thank you very much, Madam Chair. And,
Senator, since death is such a final penalty, why do you feel
the need to deviste from a unanimous jury recommendation?

MR, INGOGLIA: Through the Chair.

CHAIR MAYFIELD: Senator, yeah.

MR. INGOGLIA: Thank you, Senator, for the gquestion,
So as you know, we used to have years ago I believe a majority
for the death penalty in the State of Florida. Then the Florida
Suprene Court, the ¢old Florids Supreme Court, had ruled that it
needed te e unsnimous, At that point the legislature came back
and sffirmed that unanimous decision. The new court sald that
the =<~ that they -- that was an error and they have since
receded from that opinion leaving Lt up to the legislature to
change from unanimity.

I believe that unanimity is a very, very high bar, too
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high of a bar. Because then what you, in effect, have is you
have at least one protest juror can then give her or his opinion
and basically stop the death penalty from being imposed. And
then when you couple that with what happened at Pacrkland, that
massacre, that tragedy, and 1 would argue that that was just --
that was just an injustice for Nikolas Cruz not to be sentenced
to death. This sort of fixes that, allows for a super majority
for the imposition of death, but also with this amendwent gives
the judge to deviate that if they don’t -« if the judge thinks
that that isn’t the appropriate sentence.

CHAIR MAYFIELD: Senator Rouson.

NR. ROUSON: Thank you very much, Madam Chair. You've
seen in this session soee bills coming through where after 37
yoars or 32 years and part of that time being spent on death row
individuals were exonerated, found innocent. How would we
reverse a mistake?

MR. INGOGLIA: Through the Chair.

CHAIR MAYFIELD: Senator Ingoglia.

MR. INGOGLIA: Thank you, Senator, for the guestion.
The sane ve would reverae it nou, I would argue that a lot of
the zeversals that we have seen on death row in the State of
Florida has been becouse of advances in DNA technology. I mean
just look over the past five to seven years the advances in
touch ONA technology.

S0 as technology continues to evolve, I think that law
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enforcemant and the courts will continue getting more right,
But there’s always that safety valve that if there’s same
exculpatory evidence later that we can right those wrongs which
is allowed under our current process.

CHAIR MAYFIELD: Senator Book.

MS. BOOK: Thank you, Chair, and thank you,

Senator Ingoglia, Could you ==« and you slluded to the Parkland
massacre -- could you if this bill were to become lav and wvas
the framework for sentencing in our state during that time,
could you walk us through what that would look like and how what
happened would have been different?

MR. INGOGLIA: Through the Chair.

CHAIR MAYFIELD: You may.

MR. INGOGLIA: Yes, Senator. So the Parkland jury
verdict 1 believe was nine/thres, 1I'n pretty sure it was
nine/three., And it was <~ that was -- cbviously did not meet
the unanimity required under current statute. So with this, the
jury recommendations -- jury recommendation to the judge would
have been a recommended sentence of death. And at that point
the judge would weigh all of the evidence, what happened at
trial, and decide if ahe or he would 9o along with the jury’'s
recommendation of death or to impose life,

And T just want to remind you, and I’m sure you know
this, and just for the rest of the committee if you’re not
familiar, this is the last part of the -- of the trial. The
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first part is finding the defendant guilty. That’s part one,
The second part is finding at least one aggravating factor which
13 listed in Florida Statute, That has to be found unanimous.
It is this last part that we are changing to super majority.

S50 if you think about the wvay we currently have it, it
ls found guilty, unanimity on at least one of the aggravating
factors, and then unanimity on the death penalty, imposition of
the death penalty. That is a very, very high bar, 2o high of a
bar that you enpower protest jurors from stopping a death
penalty from deing imposed. And I would argue if anyone, anyone
ahould be given the death penalty for heinous crimes it would be
Nikolas Cruz,

CHAIR MAYFIELD: Follow up?

MS. BOOX: Thank you. So we've got == I know == |
Just want to make sure. So wherxe does nitigating factors come
into play here in sentencing? I mean we have the aggravating
factors that has to be net, But I know in Parkland particular
that vas one of the issues, that some of the mitigating factors
played & rcle. How does that factor into the framework of this
going forward?

MR. INGOGLIA: Through the chalr.

CHAIR MAYFIELD: You may.

NR. INGOGLIA: Thank you, Senator, for the gquestion.
During the death penalty phase finding how many jurors would
lock to impose the death penalty, their job i3 to weigh the
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aggravators and the mitigators and then come up with that --
come up with the reccemendation,

CHAIR MAYFIELD: Follow up?

M5. BOOK: VYes.

CHAIR MAYFIELD: You may.

M5. BOOK: Thank you. Finally, you know,
constitutionally are you concerned at all that there's a
constitutional issue with changing the structure of how we
arrive at & death -- a death sentence?

CHAIR MAYFIELD: Senator.

MR. INGOGLIA: Through the Chair, I'm not. Although
Florida == this would be probably <= this would be the most
aggressive of all 50 states. You have Alabama which is a
ten/two and I think the Alabama ten/two is a shall impose. So
if the death -- and forgive me, I might have to check. But I's
pretty sure it is a shall impose Lf the jury reccamendation
comes back with a verdict with a reccmmendation of death, that
the jury has to impose death. ODlon’t gquote me on that.

But regording the constitutionality, the judge still
has the copportunity to override. So it’s still judicial
discretion.

CHAIR MAYFIELD: Leader Book, you're good. Senator
Osgood.

MS. OSGOCO: Thank you, Madarm Chalir. Good morning,

Senator. Just a quick question. It’s my understanding right
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now there are many pecple that can’t serve jury duty because
they cannot impose the death penalty. So to me that’s kind of a
screening-out, you know, process of sopeone that can’t make that
decision. S0 now moving to having to have eight, you know, to
four to make this decision, do you not think we are watering
down the process more now?

CHAIR MAYFIELD: Senator.

MR. INGOGLIA: Through the Chair. I don't. And I
think State’s Attorneys will tell you that regardless of the
screening process -- and I can’t speak for them == byt 1’ve had
these conversations with them, that regardless of the screening
process you will still get pecple who sasy that I can be fair, I
can be open, but {declogically they’re just opposed. And then
you sort of find cut some of that information later. So they
will say what they need to to get on a jury. But when it comes
time to actually make that decision, they’re ideclogical

predisposition really prevents them from Ll=posing a sentence of

death.

CHAIR MAYFIELD: Follow up?

MS. OSGOQD: Thank you. Bo follow up.

CHAIR MAYFIELD: Okay. Great. Any other. Senator or
Leader Book,

M3. BOOK: Sorry, just on that point, to the sponsor.
Nouldn’t that <ome up in voir dire in something that the -- you

know, some of the attorneys would argue as a juror who doesn’t
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belong on a ~= on & jury of this type?

CHAIR MAYFIELD: Senator.

MR. INGOGLIA: Through the Chair. I1'=m not an
attorney. 1 haven't prosecuted cases. I just know what I know.
it's ny understanding that they have a certain amount of
challenges. But when those challenges run out, you may still be
stuck with a pool of jurors who say one thing and actually do
another thing.

M5. BOOK: Okay.

CHAIR MAYFIELD: Any other questions, mexbers, on the
anendrant?  Senator Burton,

M5. BURTON: Thank you, Chair. Good morning,

Senator Ingoglia. Could you please say -~ tell us a litcle bit
more about why you landed on the numbers that you landed on,
eight Lnatead of ten/twe? 1 think you just mentioned Alabama.

CHALR MAYFIELD: Senator Ingoglia.

MR. INGOGLIA: Through the Chair. Thank you, Madam
Chair. So a couple of things. Number cne, the Nikolas Cruz
decision really opened a lot of people’s eyes to how ycu have
somebody that murdered that many children in such a heinous ace,
for that person to I would argue escape with a life sentence 1
think really opened people’s eyes and had people looking at this
agasin,

It used to be in years past the State of Florida had
just & simple majority. Obviously I think that would be
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problematic justice even though you still have to clear the
first two high bars, high hurdles in order to get to this phase,
But eight/four is a super majority. And with judicial
discreticon, we think it’s a good landing spot because it is ==
it still allows the judge to deviate, but it {3 not an actual
inposition as ten/two must take that jury reccomendation as
Alabams is.

CHAIR MAYFIELD: Follow up?

MS. BURTON: Is there any reascn that == could you
combine it, 30 Lo speak, could we have ten/two but still have
judicial discretion?

CHAIR MAYFIELD: Senator Ingoglia.

MR. INGOGLIA: Thank you. We had contesplated that,
but this is where we landed oa.

NS. BURTON: Thank you.

CHAIR MAYFIELD: Follow up? Okay. Any other
questions, members? Okay. Do we have any appearance cards on
the amendment? Okay. Seeing no appearance cards. I3 there any
debate on the amendment? Okay. Seeing noe debate, you aze
recognized to close on your amandnent.

MR, INGOGLIA: Waive close.

CHAIR MAYFIELD: Maive close. All in favor of the
onendment say yea. Yea.

(Members said yea.)

CHAIR MAYFIELD: All opposed say nay.
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(Nembers say nay.)

CHAIR MAYFIELD: Okay. Show that anendment adopted.
Okay. We are now back on the bill as amended which was the
substance of the bill. So are there any additicnsl questicns on
the bill as amended? Okay. Seeing no additional questions, we
do have scee appearance cards., Okay. We have Christina Azmold
with the Florida Conference of Catholic Bishops speaking
againse.,

NS. ARNOLD: Good morning, Madam Chair, committee
menbera. Ny name is Christy Arnold with the Florida Conference
of Catholic Bishops, We oppose 5B 450 because we oppose making
it easier to execute people. WNe're concerned that this bill
will lead to more sentences by eliminating the jury unanimity
requirement to only require asuper majority vote. Ne believe
that retaining the unanimity regquirement would better serve
Justice, tecause unanimity helps ensure that the process is
reliable and as fair as possible. It promotes deliberaticn and
it engages every juror in the process.

Florida already has the highest number of death
penalty exonerations in the nation. 30 exonerees since 1973,
And in light of this, it’s unwise to weaken and erode safeguards
arocund the death penalty. A death sentence is the most severe
penalty that society can impose. And a8 such, Florida should
preserve the highest possible standard for its application.

For these reascns, ve oppose 5B 450 and we urge you to
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vote no. Thank you.

CHAIR MAYFIELD: Thank you, Christy. Aaron Wayt is
with the Florida Association of Criminal Defense Lawyers, he's
speaking against.

MR, WAYT: Thank you, Chair, comnittee members. I'm
Aaron Wayt. 1I’m the legislative committee chair for the Florxida
Association of Criminal Defense Lawyers representing over 1300
eriminal defense lawyers across the State of Florida.

You've heard arguments about the immense additional
cost this bill will have on the Criminal Justice Systea. You've
heard about the added trauma to victims' families through &
death penslty appeal process in other committee hearings.
You’ve heard about Florida having the highest nunber of death
penalty exonerations. And our organization echoes all of those
argunents.

But we also appreach reasons not to pass this bill
from an acditional standpoint. As you’ve heard in 2016, the US
Supreme Court in Hurst found Florida’s then existing death
penalty statute unconstitutional. A statute much the same as
the one currently proposed. And if true, the nation's high
court and Florida's high court have changed its composition,
Bave changed the justices over the past several years,

But with this nev makeup though the US Suprene
Court decided Ramos v, Louisisna recently. Justice Gorsuch

delivered the opinion of the court and -« s court that held that
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& right to a jury trial necesssrily includes a unanimous
verdict. And then the Florida Supreme Court’'s new makeup of
judges decided recently Jackson v. State and Okafor v. State.
in those cases, the death sentence defendants who had been
granted new resentencing trisls under the new -- because they
weren't unanimous verdicts were entitled o thes, the Florida
Suprene Court said. They were entitled to those resentencing
hearings. And one month ago from today on February 22™, this
year, 2023, the US Supreme Court with its current makeup == that
court is likely the same makeup of judges that would hear a
challenge to this new lawv should it pass,

Angd in Cruz v. Arizona, @ death sentence defendant
petitioned the <ourt besed on a due process claim. The US
Supreme Court chastised Arizona for ignoring the Supreme Court
precedent and ruled in favor of the death sentence defendant.
This current Supreme Court.

And 30 1f this law is passed, this is exactly what
would be happening. It would be asking the courts to do what
Arizona did which is ignoring the US Supreme Court precedent.

And 30 because of these recent cases, the Florida
Supreme Court and US Supreme Court in their current makeup will
find this law unconstitutional. And 30 we urge you to vote no.
Thank you.

CHAIR MAYFIELD: Thank you, Aaron, We have
Mayor Rich Walker who L3 speaking for,
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MR, MALKER: Good morning, Chalr and Senators.

CHAIR WALKER: Good morning.

MR. WALKER: My name i3 Rich Walker. I‘’m the Mayor of
the City of Parkland. I'm not here today on my official
capacity. I’m here as a father of five. Having seen what
happened is a tragedy in Parkland and seeing how difficult it is
Lo reach a unsnimous decision for these most heinous crimes, the
effect that it had on the parents, and not only the parents but
our community. It’s important that == that things -~ pecple who
@0 the most heincus Crimes are justly found, you know. So I do
appreciate you tsking up this bill., And I am in aupport of 450,
Thank you.

CHAIR MAYFIELD: Right, Thank you, Mayor Walker, for
making the trip up here today., Next we have Barbars Devane with
Flozrida Now, she is waiving ageinst the bill. We have
Pastor Narcus NcCoy who is waiving against the bill. We have
Buddy Jacob with the Florida Prosecuting Attornmeys Association
is waiving in support of the bill. Me have Sara Elliott whe is
waiving against the bill. And we have Sherry Ceim who is
waiving againat the bill. And we have Ashley Richardson who is
waiving against the bill. 1Is that everyone that turned in an
Appearance card today? Great.

Okay. Nembers, we are in debate on the bill as
asended. Any debate on the bill as amended? Okay. Being --
Senator Rouson.
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6808 Poley Creek Drive, WNest, Lakeland, Florica 33811
(B63) AIB-4530




O & <« & v & W N o~

P N N R X X I N S N
[T I S Y I~ TR S - O LU R PUUN R -

15

MR. ROUSON: Thank you very much, Madam Chair. And
I’ve heard the arguments on both sides and I've heard the bill
sponsor cite the Parkland incident of sentencing and what
happened with Nikolas Cruz. And he said based on that which
reminds me of emotions and the whim of a mod, the emcticns and
the whis of & people based upon & heinous incident driving the
isgetus for this bill.

Ne will never get it 100 percent as long as humanity
i3 behind the makeup of laws, But I believe unanimity is the
right balance when death is the finsl penalty.

And also I’ve heard that Florida has the highest in
the nation error rate. It'’s hard to reverse an execution. And
I think the current state of the lav is sufficlent. I'm not
opposed to the death penalty, But it must be a process where
everyone agrees that the heinous nature and the atrocious nature
of the crime fit the penalty.

So for those reasons and many more, [ oppose this bill
which changes the current standard. Thank you.

CHAIR NAYFIELD: Thank you, Senator Rouson.

Senator Osgoed.

NS, 0SGOOD: Thenk you, Madam Chair. You know, as I
was reading through this and just thinking a lot of tough
decisions we have to make and we all come to this experience
with different lived experiences, different face, different, you
know, things that influence our thinking. And I know firsthand
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experience of the Parkland shooting and how it not only impacted
Parkland but an entire county and how that county £s still
impacted by it. And in this making policy and changing policy,
you know, for one individual, you know, sometimes I ask myself
how long is Nikolas Cruz going to continue to, you know, just
have 80 much == to create even nmore harm. I’1] put it that way.
Creating more harm even to this day,

And it really, reslly puts me at a struggle. And when
I think about life and from, you know, my process, life starts
in a certain way and, you know, it ends in varicus ways.
Because, you know, we have evil in the world, But then I think
about a lot of the innocent people that we're finding out now
that is -- have loat years and years of their life that they can
never get back, you Know, through our system. 50 we know that
it’s not perfect,

But I can't -- you know, I'm like my colleague
Senator Rouson, I -- if it's unanimous, then from my though
process, it’s, you know, something greater that's putting
everybody on one accord like that, I just don’t want o take a
chance of getting it wrong or being wrong with death being, you
know, so final with anyone. And we do have scaa evil and ¢ruel
people. What Nikolas Cruz did was very evil and cruel and it
killed a lot of pecple, hurt a lot of people, tore up ocur whole
entire county. And, you know, the verdict came ocut. But 1

don't -- I'm pot willing to every time we have sceething with

TURNER REPORTING SERVICE, INC.
6808 Poley Creek Drive, West, Lakeland, Florida 33811
{6863) #38-4530




W © 9 o4 U e W N -

[ I I N I N S R R T Y - T~ S
WA W N MO Ow D W e W NS

17

one thing like that that it's just ac¢limated for, you know,
that one person. 1 could have & different thought Lf we’ve had
like several of these incidences or similar, you know, things
like this with juries and things. $o I'm not going to be in
support of this bill,

CHAIR MAYFIELD: Okay. Senators, Thank you,

Senator Osgood. Leader Book and then Senator Torres.

NS. BOOK: Thank you, Chair. And I was just going %o
quietly vote yes, because I like Senator Osgood and our
colleagues lived through the tragedy at Marjorie Stoneman
Douglas. But I sit on the coamission., And we still meet and we
still work wvery hard to keep our state safe.

I have to tell you after watching the footage of that
mAssacre every single second, wvatching a gunman walk through a
school and shooting and killing people, scome at point blank
range, and knowing that that person did not receive the ultimate
sentence of death for that cruelty for my comnunity I believe is
a horrific mniscarriage of justice.

1’ve watched when this bill was presented in Criminel
Justice. 1 see the changes that you’ve made to the bill to get
it to where it is today. The judicial discretion piece 1 think
is important. I understend too that all too often, you know,
this is the ultimate price people pay. And if we get it wrong,
there is no going back from that. I think DNA has changed the

way that we look at crimes. And 30 today I believe that this is
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a4 safer bill than it was perhaps in Criminal Justice. And 1
hear you saying that you’re continuing to look at certain
things, And 1 know there are other bills in the process
felating to the death penalty. And sc we're having these
conversations. But [ believe that the horrific miscarriage of
justice that occurred cannot go on. And while that is the
hallmack that people look at and point o, we heard and I heard
in committee that there are other times where, you know, there
are horrific crimes and the death penalty was not -- was not
issued. And 30 I think that we've got to look at the totality
of it., And so 1'm supportive of this bill today,

CHAIR MAYFIELD: Senator Torres,

MR. TORRES: Thank you, Madam Chair. And this weighs
heavily on my mind, becauss just yesterday we had a gentleman
who came before us who was sentenced to life and he was
exonerated by DNA for a homicide, And this is where we have to
value. Juries are funny. And you could have all the evidence
100 percent, but this still doesn’'t mean the jury is going to
agree with you in your sentencing.

And when you take into consideration the Parkland
shooting, it was quite evident of what the shooter was doing and
he didn't care the lives of those students or the teachers.

But the juries are composed of 12 individuals and they
41l think differently. And they all look at evidence and they

evaluate in different manners. And that’s the thing that I
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underatand., And I remesber wvhen we went to unanimous vote, you
knos, to convict to homicide. And now we’re lowering the bar.
And if you look at some of these past cases here that I have in
front of me and the votes nine to three, seven to five, 1 mean
it just varies. Are we willing %o take a chance? And I know
the loss of life, And we need to value on both sides of the --
how guilty the person really 1is.

At this time I'm not going to support the bill. I'm
going to evaluate before when it goes te the floor. Bot thank
you for the opportunity, Madam Chair.

CHAIR MAYFIELD: Thenk you, Senator Torres. Any other
mexbers? Senator or President Pro Tem Baxley.

MR. BAXLEY: Thank you very much, Senator, for scae
very hard work on a very difficult bill to consider. I want to
add one aspect that I very rarely hear menticned. And that is
the fact that when we Lgnore this majority vote which I think
you've got good balance on that. Khat you have to remenber (a3
that if there's not scme ultimate end te that kind of murderous
activity, Lf there fan't a death penalty, what you have is life
inmprisorment where you have given this person virtuslly a
license te kill fellow inmates and our staff who work with and
manage this population.

S0 1 think we have to have a death penalty. 1 do not
celebrate when we have an execution. It's a very sad day to me.

I take it very serious. But at the same tine if wve’re going to
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have accountability and we’re going to protect the inmate
population and the law enforcement that work with these folks
and manage the population, you have to have something that
happens, that you ultimately pay with your life if you ignoze
all the bounds. So it's not a happy day to @0 it, but I think
it’s an important day in the name of justice that we pass this
legislation. You have ny support.

CHAIR MAYFIELD: Any other senators? Senator Hooper,

MR. HCOPER: Thank you, Madam Chair. And I don't
think anyone on this committee takes this issue lightly. I know
they -- I know we don’t nor do you, Senator Ingoglia.

The one part that offers ne some comfort that this is
the zight thing to do and the right vote to take i3 yesterdsy in
Justice Approach, the gentleman wvas given what ! would call a
pittance for losing thirty-plus years of his freedom for being
declared fnnocent. And I find that -- I researched a little
bit. I don't think anyone that’'s imposed and sentenced to
Seath, I don’t think that sentence fa carried cut the next day.
They stay in prison for years or decades. And that’'s time, 1f
there is a hope of innocence in ny mind, and it wen’t be 100
percent, but I think that that gives ample time to do that
research and check that DNA and make sure that when that
sentence 15 carried cut that it truly is the right sentence. So
for that reascn alone, that gives me comfort to support your

bill and go forward,
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CHAIR MAYFIELD: Any other senator? Senator Burtea.

MS. BURTON: Thank you, Madam Chair. And,

Senator Ingoglia, I know you and I have spoken really just
briefly about this, And I walked into this room fully prepared
to vote no and I know you anticipated that.

I will say I've heard some things this morning that
make e reconsider or are causing me to reconsider that. I
probably would have more comfort Af it was ten Lo twe, SO I'm
going to stay wvhere I walked in the door and where I was, But I
very much want te have a conversation with you before this gets
to the floor, And I really thank everybody, all those who came,
byt really sll the senators who are dedating this morning,
because this is the -- the biggest conversation I’ve Leen a part
of so far on this -- on this issue. 30 thank you for all the
work you’ve done to make it a better bill. Excuse me. But
please come and can we have a conversation about this before it
gets to the flocr? Thank you.

CHAIR MAYFIELD: Thank you, Senator Burton. Any other
mexbers? Senator Ingoglia, I too this L3 == this is == in the
very beginning stage of this bill I think that a lot of the
senators did have concerns about it and was it the right --
right process. Kas it the right number of people? I think
you've worked really hard on this, You know, as a Catholic,
this is really hard for me, too, I think that you have worked
through the process. I think you've got it in the right place.
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I agree with Senator Hooper, there are -~ you know, there's the
terms that you'wve put within this legislation that has to be met
in order to get to that death penalty and the fact that the
judge can make a different ruling on it, I think gives me

more -- gives me more comfort on it.

T think == 1 agree with you ODNA has changed. The
process has changed from the last 20, you know, years, even ten
years ago that most of the cases that are brought forward are
pretty well thorocugh -- thoroughly investigated and the data and
the information is accurate. As Senator Hooper said too, I
agree, you’re not ==~ you know, you get the death penalty.

You’re not immediately put to death. You’re on death row for
mony years., And there’s time at that point to also provide
sdditional death -- additional evidence that may change the
judge’s mind.

S0 with that, I’m going to support the bill, I think
you’ve worked really hard to get it to where it is with the
amandment. And with that, you're recognized to close on your
bBill as anended.

MR. INGOGLIA: Thank you, Madam Chair, and thank you,
Senators, for taking the time to liaten to this and chatting
with me all throughout the week. And I wvant to thank the pecple
who come up here and testify whether they are in support or
against this bill. But I really want to perscnally thank the
Mayor of Parkland for coming up. We met the other night. We
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rarely == we didn’t really speak about this issue in detail, but
1 & sppreciate you taking the time up here. It is & == it is
welcome and a recognition of the big decisicn that we have to --
to make here.

Let me go over a couple of things here. One, I do
want to reiterate that a lot of these excnerations in the past
vere in the past, stuff -- people who wvere sentenced to death
decades ago when it's those advances in DNA technology that has
allowed us to get it right on those exonerations., And the point
is to get it right. We’re always trying %o get it right. And
if we do get it wrong, then the State should psy. And we’re
seeing that now, BRecause it's only the right thing to do is
rake sure that we not only fix the wrong, but we pay for the
things that we did wrong.

But the advances in DNA technology I think i3 a game
changer with a lot of this is that £t {3 going to be very
difficult to go before a judge and a jury if you do not have
scientific DNA evidence. We know how difficult it is to build
circumstantial cases around nurder cases, especially the death
penalty, So <« and the question was, is vhat are the
sofeguards? I would argue that the judicial aystem itself is
the safeguard to Senator Hooper's point. People on death row
aren’t there for years. They’re there for decades. In fact, it
has to be reviewed by the Suprese Court to make sure that we got

it right. So the safeguardsa are actually in place.
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A gentleman came up here and there was discussion of
whether the US Supreme Court was going to atrike down the bill
when it was about the unanimity part of it, Well, our Supreme
Court sald that unenimity is not necessary, it is not needed,
and the previous court got it wrong. They said they got it
wIong.

So Aif there is & conflict between the US Supreme Court
and the Florida Supreme Court, then ['m sure this is going to be
litigated and it's going to be decided on. We get that. This
is & big decision here. But just coming up here and saying that
the argument that the US Supreme Courxt said this, well, our
Supreme Court said scamwthing else, So that obviously may be
resolved in the courts.

Ancther thing which is -- I believe is very important
in this bill that we really haven’t discussed is we have spoken
about activist jurors. One juror who -- who says no and stopa
somebody from being put to death. But what we haven’t apoken
about here i3 activist judgea.

And there's actually a portion in here that asctually
helps combat activist jedges. Because under the current scheme
you can have a unaniscus ~- the jury can come back unanimously
saying that, yes, we are recommending the sentence of death.

Sut under the current scheme, the judges do not have
to take that recommendation. They can deviate from that

recomrandaticn, We have seen multiple times that judges who are
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put on the bench are ideclogically opposed to death penalty
cases. And you can have unanimity in the jury, but the judge
will not only say, no, and impose a sentence of life, but the
Judge will not give an explanation of why. And these are people
that are elected, [ think the pecple deserve to know £f you
have an activist judge who is ideclogically opposed to the death
penalty, because now vwe're going to force them to explain why
you did not =~ you did not take the jury recommendation. That
is a big part of this bill.

What happened irn Parkland was abhorrent, It was &
tragedy that will ever Teen a stain on this state and we all
grieve for the families of Parkland and the community. But what
the verdict did was expose a flaw in the current aystea. It
shocked -- that verdict shocked the conacience of not only the
pecple of Parkland, not only the people in Florids, but the
pecple in the United States., And if you think about it, you
have te have == under the current scheme, it's unanimity of --
that they’re gullty, unanimity in one aggravating factors and
then == at least one aggravating factor and then unanimity on &
jury to impose the death sentence. That i3 such a high bar that
you are giving all the power te one activist judge -- one
activist juror. And Lif one activist juror can erase all of that
and impose her or his ldeolegy or thinking upon the whole
system, I would argue that there's something wrong with that

system. And the system needs to be changed. And that’s why we
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are putting forth this bill.

Speaking of unanimity, Nikolas Cruz didn’t bother with
unanimity. He didn’t care about the community. He didn’t care
about the families. He didn’'t care about the kids.

Nikolas Cruz acted as judge, jury, and unfortunately for the
fomilies of Parkland executioner as well. And if a person --
dare I say, Madam Chair -- a scumbag like Nikolas Cruz does not
deserve the death penalty and we cannot give the death penalty
on that case, then what do we have a death penalty for?

I would ask for your favorable support and send a
nessage to people that the State of Florida will not stand for
heinous crimes like that that happered in Parkland. NWith that 1|
close, Madam Chair.

CHAIR MAYFIELD: Thenk you, Senator. Cindy, please
call the role on Committee Substitute for Committee Substitute
Senate Bill 450.

CINDY: Senator Baxley?

MR. BAXLEY: Yes.

CINDY: Senator Beok,

MS. BOOK: Yes,

CINDY: Senator Boyd.

MR, BOYD: Yes,

CINDY: Senator Brodeur.

MR. BRODEUR: Yes.

CINDY: Senator Broxaon.
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MR. BROXSON: Yes.

CINDY: Senator Burgess.
MR. BURGESS: Yes.

CINDY: Senator Burton,
MS. BURTON: Yes.

CINDY: Senator DiCeglie.
MR. DICEGLIE: Yes,

CINDY: Senator Garcia. Senator Hooper.

MR. HOOFER: Yes.

CINDY: Senator Hutson,
MR. HUTSON: Yes,

CINDY: Senator Jones.

MR. JONES: No.

CINDY: Senator Osgood.
MS. OSGOCD: No.

CINDY: Senator Rodriguez.
#S. RODRIGUEZ: Yes,
CINDY: Senator Rouson.
MR. ROUSON: No.

CINDY: Senator Simon.
MR. SIMON: Yes.

CINDY: Senator Torres.
MR. TORRES: Neo.

CINDY: Senator Yaraborcugh.
MR. YARBOROUGH: Yes,

27
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CINDY: Vice-Chair Percy.

MR, PERRY: Yes,

CINDY: Chair Mayfield.

CHAIR NAYFIELD: Yes, And by your vote, Coomittee

Substitute for Committee Substitute Senate Bill 450 i{s reported

favorably. Thank you, Senator Ingeglia.

- - - - -

{The hearing was concluded.)
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THEREUPON, the following took place:

PRESIDENT PASSIDOMO: Read the nmext bill.

SECRETARY: Cosmmittee Subatitute for Committee
Substitute for Senate BLll 450, a Bill =0 be entitled An Act
Relating to the Death Penalty.

PRESIDENT PASSIDOMO: Senator of the Eleventh
District, Senator Ingoglia i3 recognized to explain the bill.

MR. INGOGLIA: Thank you, Madam President, Senators.
This Bill == this bill seeks to hinder the practice of activist
jurcors and provide transparency for protest judges. The 2ill
renoves the requiresent that a unanimous jury must determine
that a defendant should be sentenced to death, If eight or more
jurors determine that the defendant should be sentenced to
death, the jury’'s recommendation must be a sentence of death.

The bill gives the court full discretion and may
impose & life sentence with parole or a sentence of death if
eight or more jurors determine that the defendant should be
sentenced to death.

The bill upholds the constitutional requirement by
specifying that the court may only impose a sentence of death if
the jury unanimously finds at least one aggravating factor
beyond a reasonable doubt. 1If the jury recommends a sentence of
death and the judge deviates from that sentence of death, the

court shall include in its written order the reasons for not
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accepting the jury’'s recommendaticn sentence, That is the bill,
Madan President.

PRESIDENT PASSIOOMO: Are there amendments?

SECRETARY: On the desk, Madam President,

PRESIDENT PASSIDOMO: Read the first amendment.

SECRETARY: Late filed amendment barcode 349120 by
Senator Powell to legalize 55 through 140 and insert amendment.

PRESIDENT PASSIDONO: Senator Powmell, you're
recognized to explain the amendment,

MR. POWELL: Thank you, Madam Present and
Senator Ingoglis. This amendment just brings Florida == by
changing this to an eight to four jury verdict, it puts us in
line with only one other state in the United States and that
will be Alabama. To get us outaide of being aligned with only
Alabama, At gives us an opportunity to still reduce that nusber
which is not ultimately what most of us would want, but it
reduces the nunber of jurors required for the death penalty to
ten as opposed to 12. 1 think it's a really good amendment.
It's & compromise that would Dring us to a place that it's not
eight. It cuts that number -- the reduction of four in half.

And when you talk about activist jurors, this -- thia
legislation is better sulted to eliminate the potential of
having jurors who would net vote for the death penalty. So that
is the amendment in a nutshell, Madan President.

PRESIDENT PASSIOOMO: Are there any questions on the
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6808 Poley Creek Drive, West, Lakeland, Florida 33811
(863) 838-4530




O o & 00 W s NN

NN N N N N M e e e s e R e e e
N & W RN e O W O ® d W s W~ D

anendment? Is there any debate on the amendmsent?
Senator Pizzo.

MR. PI2Z0: Briefly, Madam President. Thank you. And
1 don’t disagree with the activist juror or jurors. But you
have to make the argument when you get to eight/four that you
had 33 percent of <~ for the penalty phase that you had 33
percent for activist and skated by withcut being &4 cause
challenge and preenptories when the voir dire was happening with
the jury. So I's with you, I'm with you all day on ten/two.
But on eight/four, nine/three, you're getting in a situation
where you have to believe that 33 percent of everybody was an
activist juror.

And I also don't want %o ¢ forward in a situation
vhere we're setting curselves up for failure and come back here.
e try next year at nine/three, the following year at ten/two,
S0 iI’m telling you and I'm making a commitment with this
amendment that I‘m -- I'm a yesa vote on this ©ill at ten/two for
vhat it’s worth. 1 understand this process pretty well. I'm an
absolute fivrm yes on ten/twe, If we're going & little too far
and we’ye testing a situstion which might not have a good result
if ve go elsewhere.

PRESIDENT PASSIDOMO: Any other debate on the
Amandrent? Senator Ingoglia.

MR. INGOGLIA: Thank you, Madan President, First I
want to thank you for the amendment, because it sort of
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acknowledges that ve have a problem with the current aystes
vhere we have activist jurors. And to your point,

Senator Pizzo, 1 do believe there were three activist jurors.
Because that’s the only anaver o how Nikolas Cruz in the
Parkland situation wasn’'t put or sentenced -- recommended a
death sentence,

50 in the past we had a majority. This puts it a
super majority. The way the ill I8 structured currently, the
underiying bill would allow an eight/four super majority, but
still allow the judge to deviate from that eight/four if she or
he deternines that’s where they want to go.

S0 with that, I appreciate the sentiment. 1
appreciate you recognizing that there are problems with activist
jurors. But I would ask everybody to vote down on the
anendment.

PRESIDENT PASSIDOMO: Senate Powell, you're recognized
to close.

MR, POMELL: Thank you, Madanm Chair, and thank you,
Senator Ingoglia, for the acknowledgement of activist jurors,
But plot to us an activist juror can actually be someocne who is
picked to actually choose the death penslty. So in this
circumstance Lf you're picking persons to be on the jury that
you are hopeful will be supportive of the death penalty, that
within itself would be the definition broad-scale of an activist

juror. This bill is problematic with eight to four, because
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it's the broad-scale definition of WOXE. So this language helps
reduce the WOKEness of this pilece of legislation by sllowing it
te be ten to two and prevent the government overreach into the
court system. S0 I would ask everybody to vote yes on this
really, really good amendment which is a compromise which would
allow us to have most of my colleagues to support this
legislation who would not support f{t. The other way would be
with now ten activist jurors who are acting in a manner to
SUpport the death penalty as opposed to the tuo that you use the
other way.

S0 thank you for acknowledging the idea of activist
Juroras in this WOKE legislation. With that I close and I ask
everybedy to support this really, really good legislation.

PRESIDENT PASSIDOMO: All in favor of the amendnent,
signify by saying yea.

|{Menbers voted yea.)

PRESIDENT PASSIDOMO: Opposed, no.

{(Members voted nay.)

PRESIDENT PASSIDOMO: The amendment is not adopted,
Are there any guestions on the bill? Senator Pizzo. let's try
this over again. Are there questicons on the bill?

MR. PIZZO: There are gquestions on the bill.

PRESIDENT PASSIDOMO: Thank you very msuch, sir.

MR. PIZZO: Thank you very much, Nadam President. Do
I curtsy? What do I do?

TURNER REPORTING SERVICE, INC.
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PRESIDENT PASSIDOMO: No, don’t fall over.

MR. PIZZO: 1T had back surgery. 1I‘m good. I've got
brand new, brand new parts. Senator Ingoglia, I'm with you on
the activist juror. I have had jurcrs who have made assertions
and statements, wrote those <own in questionnaires, turned out
not to be true. But would you agree you can have an activist
jJurer who holds up the actual guilt phase before you get to the
penalty phase, because you need unanimity obviously with the
verdict; is that correct?

PRESIDENT PASSIDOMO: Senator Ingoglia.

MR, INGOGLIA: Thank you, Madam President. I would
agree that jurors do not divulge or attesgt to divulge their
true intentions both ways, either side before getting onto a
jury.

PRESIDENT PASSIDOMO: Senator Pizzo.

MR, PIZZ0: Any consideration, and I agree with you,
80 is there any consideration with doing a detter vetting
process for the truth and veracity of the statements and
assertions made on a questionnaire from jurcrs?

PRESIDENT PASSIDOMO: Senator Ingoglia.

MR. INGOGLIA: Thank you, Madam President. Look, I'n
always willing to look at future legislation that will help the
process. But as far as this legislation, that doesn’t address
jury selection process,

PRESIDENT PASSIDOMD: Senator Pizzo.
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MR. PI2Z0: Thank you. MHow many different stages of a
crinminal trial wvould an activist juror have the ability =o hold
Up A unanimous finding?

PRESIDENT PASSIDOMO: Senator Ingoglia.

MR. INGOGLIA: Thank you, Madam President. You know
the answer to thot already. Three. I’11 play along. Go ahead.

PRESIDENT PASSIDOMO: Senator Pizzo, you’re not going
Lo win.

MR. PIZZO: WMo, I'm just going to talk to nyself overo
here in the corner, No, but here's -- here’s what I’m << here's
what I'm terying to ask. Again, and this pains me, because I'm
with you on this. And I think a lot of people watching this, ny
concern is that they think we'se talking about the actual
verdict, right? You’re nodding, Senator Ingoglia. These are
leading queations at this point.

PRESIDENT PASSIDOMO: 1 noticed.

MR, PIZZ0: 1’11 comcede. But I think that they think
we’re talking about the verdict. And that verdict has to be
unanimous, right??

PRESIDENT PASSIDOMO: Senator Ingoglia, you’re
recognized.

MR. INGOGLIA: Madanm President, to your point, I'11
explain. So in order t¢ get to a recommendation of death two
things have to happen precedent, preceding that. One is they
have to be found by & jury of their peers to have committed the
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crime, capital murder, The second is unanimously. Then the
second i3 they unaninmously have to find at least one aggravating
factor. And then under current law, it has to -- they have teo
be found unanimeusly, all 12 to recommend the death sentence to
a judge. So it's three phases: unanimous, unanimous, and
unanimous.

PRESIDENT PASSIOOMO: Senator Pizzo.

MR, PIZ20: See, you got Lt. They have three
Attespts, Here is ny question. They have to be so -- this
activist has to be 30 calculating, And I would argue three or
pore would actually have to be in collusion. But they have to
be 30 activist and calculating and conniving in this situastion
to weight not just the first phase, the guilt phase, not just
the finding of an aggravator also umanimous. They'd have to
wait until the very, very end as & group is your assertion, is
what I understand, 18 your assertion, they’'d have to wait until
the very end, to the third phase before they exercised that «=
that advocacy against the process?

PRESIDENT PASSIDOMO: Senator Ingoglia.

MR. INGOGLIA: Thank you, Madanm President. To your
point, 1 do believe that. I believe thet if somebody -- two
things can be true at the same time, You can have a juror who
fealizes that this was a heinous crime and they should pay for
their crimes and so find them guilty on the first two phases and

join with the other 11 in unanimity, but still at the same time
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having both happen at the sape time be just ideologically
opposed to the death penalty. 1 do believe that.

PRESIDENT PASSIDOMO: Senator Pizzo,

MR. PIZZ0: So here is actually my last question, like
£ it's 15ke @ yes Or & no or, you know, but there’s like a four
sultiple. S0 every word you say, I’1l come back with four.

Now, here’'s ny question. On the verdict form, where do the
mandatory lessers that have to be included when someone is
charged with 8 capital murder case?

PRESIDENT PASSIDOMO: Senator Ingoglia.

MR. INGOGLIA: I'm not familier with that, but we can
get -~ I'm assuning that you know that. I'm not an attorney. 1
haven't prosecuted these cases. 50 I'm not familiar with that.

PRESIDENT PASSIDOMO: Senator Pizzo.

MR. PIZZO: And I see Ma. Jones is behind you. She
can probably give you a head -- but accept these if you will and
look for a nod I guess from staff, But == and you'’re not
supposed to know this. This is very nuanced. But if someone is
charged with capital murder, there are a number of crimes that
are lesser crimes that have to be included on the verdict form.
Some are discretionary, usually a conference between defense and
the State. But there are mandatory lessors. So if scameone is
charged with first-degree capital murdez, absclutely it
naturally follows. The verdict form s also going to give --

because I know, I'm getting there, I'm getting there, I'm
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getting there,

PRESIDENT PASSIDOMO: Put & question mark somewhere.

MR. PIZZ0: 1 will, 1It's in my head. First-degree
murder, second-degree murder is going to be on that verdict form
and prcobably manslaughter.

Here ia my queation if someone on that jury is dead
set against the penalty of death, they don’'t have to wait until
the end of the first, to the second stage, orf the third, Would
it just be easier to guarantee that the defendant in that case
would never face the death penalty by just voting for
second~degree murder?

PRESIDENT PASSIDOMO: Senator Ingoglis.

ME. INGOGLIA: Thank you, Madam President. I think I
understand. But I think when you look at the -- what happened
in the Farkland case, you know, 1 would ask why didn’t that
happen in the Parkland cese and why did they wait until the last
phase whare three of them deviated and broke away froe the
unanimity?

So while I understand all this, I think I understand
your question. I think that the Parkland trial really exposed
some of the -~ the preblens with -- with unanimity. So, leok, I
think I -~ I think I get what -- what I -- what -- but I chink
that actually happened in the Parkland case. It actually came
out to the converse of what you're saying. They actually went

through first phase, went through first phase and then when it
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Ceme to that -- when they're sitting in the jury rocm and
they’re deliberating, I just think that three pecple were just
ideclogicslly opposed.

And, look, when you’re dealing with -- and you know
this. You’re down from that area. It was -- it was a pressure
cooker down there. Everyone was watching the trials. 1 think
they just got to the point where they said, okay, yes, yes, not
50 sure about it, in fact, no, because I just don’t agree with
ic.

PRESIDENT PASSIDOMO: Senator Pizzeo.

MR. PIZZO: And this i3 sort of & question and I think
you’re prodbably going to agree. When you said two things can be
true, ¢o you think the Parkland trial was a situation where ==
this i3 asort of & conversation -- it’'s not -- do you think
Parkland was & situation where people locally felt the pressure
to be yes, yes, yes, yes, because Lt was 30 obvious, right? I
mean we were talking about -~ when Senator Jones and I were
talking about cases, shootings, homicides, we’'re talking about
there’s no video, right? There’s no confession. There’s no --
suspects are rarely caught. Do you think it was pressure,
pressure, pressure, and then when the penal -~ ultimate kind of
situation arcse that it’s like, okay, the next decision actually
does end in death or result in death that that’s when the sort
of activist jurors kind of kicked in and said, I'll go as far as

I posaibly can, but I can't go any fuzther?
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PRESIDENT PASSIDOMO: Senator Ingoglia.

MR. INGOGLIA: Thank you, Nadam President. 1 don't
answer -- I don’t know the ansver to that question, because I
don’t know what their thought process. I wasn’t inside the
courtroom. I wasn’t part of jury selecticn. So I don’t know
what their -- how they answered the questions. I just can’t
answer that guestion, what their thought process was.

PRESIDENT PASSIDOMO: Senator Pizzo.

MR, PIZZ0: Then how do we know outside of the
absolute, complete injustice that was -~ that we saw down there?
Because here -- because here -~ I’'1] let you in on socmething.
Alnost all of ny mexbers in our <aucus would have voted or
though Nikolas Cruz should bave died. And yet I don’t know that
they're comfortable At eight/four. So I'm trying to get us all
to cover. That was the intention of the amendment, right? And
you don't know. And there are times when I will admit to you 1!
lost a trial and I‘m walking out and I'm going how did these
people not just under --

PRESIDENT PASSIDOMO: Senator Pizzo, thet'’s debate,

MR. PIZZO: It is.

PRESIDENT PASSIDOMO: I know. Can you do that
comorron?

MR. PIZZO: Madam President, candidly and
transparently, I'm trying to get as many members to be on board

with this. And sometinmes it’s necessary to give these kind of
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exanples, I think you would agree, and walk through this out
loud so everyone could be very deliberate with this decision.
But I'11 stop,

PRESIDENT PASSIDOMO: Senator Ingeglias.

MR. INGOGLIA: Thank you, Madam President, I think I
see what you're getting at. But, remenber, eight/four gives
the judge the option. Right? The judge can still Seviate.
Parkland was nine/three. At ten/two, Nikolas Cruz would have
net had a recommendation of death., At the very least at
eight/four, there is the option for the judge where ahe or he
could take it and recommend death or not. Mayde judges in the

future don’t like eight/fours and maybe they’'re just going to be

like, okay, it has t¢ be really egregious as in the Parkland
case vhere 1 would take a desath sentence at -- a death sentence
geccmnendation at eight/four. But in the absence of that and
not giving the flexibility and not going down Lo a super
majority at eight/four, the most heinous of heinous crimes,
ah-wa, Nikolas Cruz, they escaged the death penalty.

PRESIDENT PASSIOONMO: Any other questions?

Senator Stewart,

M5. STEWART: 1 just have cne and that is to get o
the bottom 1ine. Do you think the eight/four would have
prevented the Stoneman Douglas verdict?

PRESIDENT PASSIDONO: Senator Ingoglia,

MR. INGOGLIA: Thank you, Madar President., I believe
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yes. I mean it would depend upon the judge. The judge could
have deviated. But I do think that Nikolas Cruz would have been
sentenced to death if this law was ¢n the books during that --
during that trial.

PRESIDENT PASSIDOMO: Any other gquestions? Okay.
Pursuant to Rule 4.19, the bill is placed on the calendar of
bills on third reading.

IThe hearing was concluded.)
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THEREUFON, the following took place:

PRESIDENT PASSIDONO: Read the next bill,

SECRETARY: Committee Substitute for Committee
Subatitute for Senate Bill 450, a bill to be entitled An Act
Relating to the Death Penalty.

PRESIDENT PASSIDOMO: Senator of the Eleventh
District, Senator Ingoglia is recognized to explain the bill.

MR. INGOGLIA: Thank you, Madam President. This is
the bill on the death penalty that we spoke of yesterday,

PRESIDENT PASSIDOMO: Are there sanendments?

SECRETARY: None on the desk, Madam President.

PRESIDENT PASSIDOMO: 1Is there debate on the bill?
Senator Pizzo.

MR. PIZZO: Thank you, Madam President.

Senator Ingoglia, you had me at ten/twe., But here is the
situation that we find curselves in, When we were in Criminal
Justice Comnittee chalired by Senator Martin, you recall that
State Attorney Bill Gladson appeared and spoke on the bill. And
what he had said was and what he featured was that -- I think it
was in the last three capital death penalty cases he had, that
in all three of the last cases, they ware 12/0, 12/0, and 12/0.

And his largest gripe -- and I zemember speaking to
you over a few weekends ago that ny biggest concern was what he

expressed in the nmeeting. I think you and I spoke before he
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appeared at the meeting. It was like a Saturday I think or a
Sunday before cur Monday meeting in Criminal Justice or Tuesday
meeting in Criminal Justice. And it’s the following. Ny
biggest concern were activist judges. That the greateast
injustice for this body would have been had we been standing
here or sitting here after & 12/0 unanimous verdict against
Nikolas Cruz and the judge would retain the powe:r to go ahead
and render a life sentence with unanimity on verdict, on
aggravator, on penslty, with the whole entire thing. And that
By concern was weren’t addressing that.

And I think that was the State Attorney's biggest
concern, too. And 30 the greatest part about your bill was that
there are certalin mandatory things that nust happen, because
it's overvhelmingly the will of our peers on 12/0. 1 would
argue 1l/one and 1 would say ten/two as well.

But when you get in a situation where by your
hypothetical -- and you‘’re not, you know, ¢bligated to be
imparted with certain wisdem or the things of the court and the
process and ve were talking about mandatory lessors yesterday
and everything -~ but Lf effectively 33 percent of that body
that is there -~ and 1 will tell you as part of debate -~ you'rze
pet supposed to know this either. But appellate courta when
soneone appeals something has great deference for the trial
court for the very simple reason that they weren’t theze and

they cannot replace and substitute what they’re getting

TURNER REPCRTING SERVICE, INC.
6808 Poley Creek Drive, Mest, Lakeland, Florida 33811
{863) 818-4530




¥ @ W e W N -

L I N N N I N I N I o
T I O R X ~ T R - T, MY B U PV N ]

secondhand basically, for what the trial court judge as the
teyer of law, the jury is the tryer of fact. I mean this is
Jerry Maguire cheesy, but you had me at hello. And that helle
is ten/two.

We took what just recently happened, most recently
happened, most glaringly conspicucusly happened and said let’s
just for safe measure make sSure wWe Come in One mOze just == juat
for a little bit of cushion. And I hate to demeanitize it so
much, but that's where we are,

I assure you and I take you to be intellectually
honest with this body that if the Nikolas Cruz verdict was
ten/tuwo, you'd be nine/three, If It was ll/one, we'd be
Ten/two,

If we were ten/two, 1 think you’d have an overwhelming
majority of the people in here. 1It’s just an imperfect system.
Senator Hooper said it. Others have said it. Senrator Perry has
said it in the past. We don’t ever pass perfect bills here.

Our system is not perfect, but it ({3 the dest in the world, If
you're the accused, if you're & victim, At i3 the bLest asystem in
the world. I choose to live here. You're stuck with me,

But when 33 percent of a body of your peers who are
there and seeing the evidence -- and I’1l tell you something
else that Senator Martin has to agree with me -- sceetimes we
don't do our job. My very first case was a bench trial. The

court dismissed it, because I forgot ID on venue -- on ID venue
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and the elements. I forgot {t. Judge Andrew Hague, he
dismissed it. Sometimes the State doesn’t do their job. Buc
I've seen & lot of cases that were very sericus vhere the State
didn’t do their job.

In making the assumption, I think, or the supposition
is that in a perfect format, all of the elements are satisfied
by the State, Sometimes they're not. They’re human., Sometines
witnesses don't show up. Three types of evidence: testimonial,
circumstantial. Juries now more and more want to see physical
evidence. They want to see DNA, And they want %o see
fingerprints,

50 1’m just here to tell you this. I &on’t even know
what button I'm pushing. Because Nikolas Cruz == and I said
this in the committee and I saw you nod your head =« & law
professor told me that when you truly get to understand criminal
procedure and crinminal law you will recognize the difference
that most lay people will not understand which is there i35 a
atark difference between two things, those who don’'t deserve to
live and there are those who deserve to die. And those are not
the same,

And I know that some of my colleagues zegardless of
what button they push today believe Nikolaa Cruz should have
been given the death penalty even though it was nine/three. And
I guess to support members on your side and mexders on my side,
we should all in a nonpartisan fashion protect the position on
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this bill. So if you vote for it, I have your back. If you
vote against, I have your back. Because we can spend all day -~
we Can go on 8 retreat together and have a conver -- you don’t
want to go on a retreat with us? Come on, I cook,

Senator Gazcia,

But this is what I'm saying, vote how you want to
vote, because even those that may vote no today I want people
watching to know as well and families at home and cur
constituents that they would have voted, they would have wanted
to render a verdict and they thought that Nikolas Cruz should
have been executed for the most heinous crimes.

I do have faith in the system. Nikolas Cruz killed 17
pecple. It wasn't an accidental, heat of the passion single
pull. It wasn’t two. It wasn’t three. It wasn't four. It
wasn’t five. And a deranged animal, a rapid dog knows when to
stop. And he did it. And he deserves neither to live and he
deserved to die.

But agein this deliberate body can’t just immediately
react to one particular horrific case. Because, folks, another
crazy nut is going to take the lives of more people maybe
tomorrow or maybe next week or maybe next month. And if it
happens in one of our districts and the jury comes back
seven/five, and we’re like they had video and DNA and they had
this and they had that and they had this and they had that, what
an injustice. I think O.J. did it. I do.
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S0 vote how you want to vote. You’re not going to get
criticisn from me. 1 can make the argument on either side. But
let’s just be intellectusally honest about why we’re doing it.

If that verdict didn't happen, we would be -- we wouldn’t be
having this bill. We would have a bill vhere a judge took a
1270 vnanimous verdict, penalty, sggravated finding, and we
would be going to a three-judge panel to make sure that those
activist judges who are elected don’t pull that injustice and
give it & life sentence., That's my positicn,

PRESIDENT PASSIDOMO: Any other debate? Senator of
the Environment District, Senator Ingoglia is recognized to
close.

MR. INGOGLIA: Thank you, Madam president. Senators,
vhat happened in Parkland was abhorrent. What hagpened in
Parkland was & tragedy that will forever stain this state, We
all grieve for the families of Parkland and that community. 8Sut
vhat that verdict did do was expose a flav in the current
system. That verdict shocked the conscience not only of the
pecple of Parkland, not only the people in Florida, but pecple
acroas the United States of America.

Under current law you need three things to happen in
order to impose the death penalty. You need unanimity of guilt,
you need unanimity of at least one aggravating factor, and you
need unanimity for & jury to recommend the sentence of death.
That is such & high bar. It is too high. You're giving all of
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the power to one activist juror, a protest juror, and that one
juror can then impose her or his will and ideology upon the
whole system. I would argue that there is something wrong with
that system and that systea needs to be changed,

And speaking of unanimity, Nikclas Cruz didn’t bother
with unaninmity. Me didn’t care about the community. He didn't
care about the families. He didn’t care about the kids,
Nikolas Cruz acted as judge, jury, and unfortunately
executioner, also, If a monster like that who commits heinous
crimes like that does not deserve and get the death penalty,
then what do we have a death penalty for?

I would ask for your favorable support and send the
message that the State of Florida will not stand for heinous
crimes 1ike that which wvas committed upon the Parkland families,
1 ask for your favorable supporst.

PRESIDENT PASSIDOMO: The secretary will unlock the
board and senators will proceed to vote. Have all senators
voted? Leck the board and record the vote.

SECRETARY: 29 yeas, 10 nays, Madam President.

PRESIDENT PASSIDOMO: Show the bill passes.

(The hearing was concluded.)
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THEREUPON, the following tcok place:

CHAIR OVERDORY: The next bill for consideration today
is C5 for HB 555, Sentencing Proceedings in Death Penalty Cases
by Representative Jacques. Representative Jacques, you ace
recognized o present your bill.

MR. JACQUES: Thank you, Mr. Chairman. This bill
reforms our death penalty statute. Currently in Florida in
order for scmabody to receive the death penalty at the last
phase all 12 jurors have to recommend the death penalty for an
individual to receive the death penalty. This would reform that
to make it a super majority, eight out of the 12 jurors.

And we vant to be very clear about the proceadings.

To be convicted of a crime that would make somebody eligible for
the death penalty, #l1l 12 jurors would still have to agree to
convict scmabody of the crime. And then when we go to the
penalty phase, all 12 jurors would still have to meet the
threshold that the defendant has met an aggravating factor, that
an aggravating factor exists that will make them ellgible for
the death penalty. And 30 we're Just discussing that last
portion when the jury provides a recompendation changing that
from cnanimous to eight. And that is the bill, Mr. Chair.

CHAIR OVERDORF: Representative Jacques having
explained his bill. Nell, there i3 an amendwent, mexbers, but I

will allow for gquestions now if there are questions.
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Repzesentative Gottlieb, you are recognized.

NE. GOTTLIEB: Thank you, Chair. Hep., Jacques, can
you -- there’s a recent line of Supreme Court cases that say
that death penalty scheme should be narrowing the nusber of
death penalty verdicts. Can you explain how this reform as
you're calling it is consistent with the line of Supreme Court
cases?

CHAIR OVERDORF: You’re recognized.

MR. JACQUES: Thank you, Mr, Chair. This -- this bill
is very consistent with the recent line of Supreme Court cases
particularly the ones here in Florida. In 2020 in the case of
Posle, the Supreme Court overruled its previous decision that
the current law is based off of. So back in 2017, this
legislature responded to the Florida Supreme Court that said
that the recommendations had to be unanimous. They then
several -- a few years later in 2020 came back and sald we got
that portion wrong. And they overturned thelr decision in Perry
and Hurst and said that that last porticn does not have to be
unanimous. But they still maintain that we still have to have
vnanimous findings that the defendant is eligible, that is, that
they found at least one aggravating factor exists, but that the
last portion does not have to be unenimous. So this is very
consistent with the Supreme Court cases that are coming outr on
this Lssue.

CHAIR OVERDORF: Representative Gottlieb.
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MR. GOTTLIEB: 0o you believe it’s also consistent
with Ramos versus Louisiana?

CHAIR OVERDORF: Representative Jacques,

MR. JACQUES: Yes, it is. In fact, under our fact
pattern of what we're trying to do, it’s not exactly in line
with Ramos, but it does not run afoul of Ramos either.

CHAIR OVERDCRF: Representative Gottlieb,

MR. GOTTLIEB: Thank you, Mr. Chair. How about lines
58 to 63, is that consistent with the opinion in Apprendi?

CHAIR OVERDORF: Representative Jacques, you're
recognized to answer.

MR. JACQUES: Thank you, Mr. Chair. Give ne some time
as I read the lines,

CHAIR OVERDORF: Certainly.

MR. JACQUES: And will you clarify which lines?

MR. GOTTLIE3: Mr. Chatir?

CHAIR OVERDORF: Yes, You’re recognized.

MR. GOTTLIEB: S8 to 63,

CHAIR OVERDCRF: Representative Jacques.

MR. GOTTLIES: I may have junped the gun. That may be
on the amendment.

MR. JACQUES: This is -~ this is on the amendment
or ==

CHAIR OVERDORF: Representative Gottlieb, while you’re

gathering your information, are there other gquesticns? Other
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questions from other members? Seeing no other,
Representative Gottlieb, have you got your question or do you
vant me to move on?

MR. GOTTLIES: It was to the amendment, so 1’11
treserve it for vhen we’re there. Chair, sorry about that.

CHAIR OVERDORF: Seeing no more questicns on the bill,
we are going to move onto the amendment. And thete is one
amendment. $¢ you are recognized to explain amendment bar code
nusber 295837. Representative Jacques, you sre recognized.

NR. JACQUES: Thank you. Under the current bill,
there is a shall language, So whatever the jury recoemmends, the
judge shall inmpose that sentence. This amendsent would allow
the judge to deviate if in the event that the jury recommends
death, that they can impose a sentence of life, but they have to
put their findings in a written order and so -- to write it out
50 individuals can know why they chose to go against the jury's
recommendation. This puts it in line with an amendsent that was
offered in the senate version as well.

CHAIR OVERDCRF: Representative Jacques having
explained his amendment. Are thore Questions on the amendment?
Oh, Representative Gottlieb has & question.

MR. GOTTLIE®: Thank you, Chair.

Representative Jacques, do you agree that this could actually
make it easier for individuals to vote for the death penalty
with the hope or expectation that a judge may engage in an
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override?

CHAIR OVERDORF: Representative Jacques.

NR. JACQUES: 1 don't agree with thazt.

CHAIR OVERDORF: Representative Gottlieb,

ME. GOTTLIEBE: Do you have any data suggesting that
this amendment will reduce the wrongful number of convictions in
the State of Florida?

CHAIR OVERDORF: Representative Jacques, if you can
answer that.

MR. JACQUES: Well, this i3 wery speculative, What I
will say, it adds an additional layer to the decision. So where
& jury may recommend death, & judge can then review it and then
maybe go the other way. And 3¢ for the defendant, it adds an
additional layer of review, Not to mention the review that
they’ll get immediately in the event that they do get the death
penalty, & direct appeal to the Supreme Court, but now you’re
getting &4 second set of eyes after the jury makes their
reccamendation.

CHAIR OVERDORF: Representative Gottlieb, for &
question.

NR. GOTTLIEB: Thank you, Chair. Given that Florida
has I think it’s 30 desth row exonerees, how did you determine
that the standarzd of eight to four and this new standard in the
anendment would ensure fairness in capital cases when we were

under a different, a more stringent scheme previcusly?
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CHAIR OVERDORF: Representative Jacques.

MR. JACQUES: Well, to answer that question, it's
inportant to also conceptualize it. It wasn’t that long agoe for
decades that all you needed heze in the State of Florida vas a
simple majority, seven/five. And, in fact, when I served as an
Assiastant State Atrorney, as a prosecutor from 2012 to 2016, not
that long ago, you just needed a simple majority. It moved to
snanimous based on this court decision that the Supreme Court
later canme back and said we got it wrong.

In the mesntime, we’ve seen a lot of miscarriages of
justice in the eyes of many people in the comaunity including
those most recently down in Parkland where an activist juror can
then convince maybe one or two to really screech and halt the
full administration of justice in a case where everybody agrees
is -- is deserving of the death penalty. And in that situation
down in south Florida, nobody was in doubt of this person’s
guilt. This went atraight to the guilt phase. The defendant
hinself acknowledges his guilt. All of the jurors found that an
aggravating factor was met, so they all agreed that he is
eligible for the death penalty. And to have just & small
handful of jurors derail the full administraticn of justice is
something that -- that shocked Floridians and Americans all
acresas our land, And so this would impose a super majority in
order for that recommendation to be taken into consideration.

CHAIR OVERDORF: Are there further guestions other
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than Representative Gottlieb? Further guestions other than
Representative Gottllieb, having no other questions other
Representative GCottlieb, Representative Gottlieb, you’re
recognized for a gquestion.

MR. GOTTLIEB: Thank you, Mr., Chair. 1s there
anything in your Bill that prohibits or protects juries moving
forvard from what you call activist juror?

CHAIR OVERDORF: You're recognized,

MR. JACQUES: The bill does that, because it doesn’t
leave it to & small number of individuals from doing that
because you have & situation where some jurors, they’ll tell you
all the right things. When push comes to shove for whatever
reason, it may be activism, it may be that they have a -- just a
moral conviction that they didn’t gealize and it kicked in when
it ceme down to make the decision., But why should justice
suffer because of that situation? And so this bill in its
entirety prevents this situation with activist jurors or any
Juroxr that seems to want to deviate from the law, especially
when it's obvious to all involved that the person deserves the
ultimate measure of justice.

CHAIR CVERDORF: Representative Chambliss.

MR. CHAMBLISS: Thank you, Mr, Chair. It was the line
©f questioning that created a question. I appreciate it. If
you could for, you know, us nonlaw students, you had made a

comment that there vas a case in which there was a court ruling
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and then the court came back and said they got it wrong. Could
you kind of describe that more, you know, like what was the
case, what did they feel they got wrong?

CHMAIR OVERDORF: Sure. ARsolutely.
Representative Jacquea.

NR. JACQUES: Thank you, Nr. Chair. So going back as
I mentioned, not that long ago Florida just needed & simple
majerity, you know, from the jury to recommend the death
penalty, seven. There was a case that challenged the Florida
Supreme Court == exCuse me -« 4 jury recommendation scheme based
on the fact that [t actually gave too much power to the judge in
finding the aggravators., And 30 although Lt was & sinple
majority in finding the aggravators, & judge could really make
that determination and a jury didn't have to unanimously say
this person meets the threshold. And so they said Florida's
sentencing schemes for the death penalty was wrong on that
basis. It went back to the State of Florida. And the State
Supreme Court then took that opinion to mean more than it
actually did. It said, yes, not only does it requite the jury
to make the determination for the aggravating factors, it then
also needed unanimous or the reccemendation. And so they did
that in the Murst version when it came back to the State of
Flozida and also in a case titled Perry that also overturned
Florida“s death penalty statute based on that.

A fev years later in 2020 == this was in 2017, around
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2016, 2017 this was occursing. In 2020, the Supreme Court came
back and said the court had it right on the fact that the judge
had too much power in aggravators, because it’s a finding of
fact. A jury has to make that decision., And so, yes, all 12
Jurors must still determine that the person is eligible for the
death penalty by seeing that they met at least one aggravator.

But where the court 4ot it wrong is in that last
portion. This is not a finding of fact. Because by then, all
agreed that the person is guilty of a first-degree capital
offense. All agreed that this individual is eligible for the
death penalty. But in that third porticn, it's no longer a
finding of fact. And 30 that no longer has to be unanimous.
And so they put the ball back in the legislature's coure.

CHAIR OVERDORF: Representative Hinson.

MS. MINSON: Thank you, Mr. Chair. Geod morning,
Representative., I think we all agree with you on the Parkland
shooting, that they got it wrong., My question is do they allow
a juror, a potential juzor to proceed if they avow a disbelief
in the death penalty?

CHAIR OVERDORF: Thoat’s a little bit ocutside of the
anendment, but in the context we didn’t have a lot of questions
before. I!’11 allow it, so Representative Jacques.

MR, JACQUES: The amendment -- the amendwent does not
contemplate that,

CHAIR OVERDORF: Representative Jacques, if you would
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answer the overall question, that would be great, outside of the
amendment. That’s fine, Thank you,

MR. JACQUES: Under -- when ycu’re picking a jury,
during the jury selection process, you go through a lot of
inquiry. And s0 one of the main questions you would ask a
potential juror is whether or mot you can follow the law despite
your own personal convictions or mot, can you follow the law if
the State meets their burden beyond and to the exclusion of
every reascnadle doubt., And so affirmatively those were
selected are assunmed to have -- are Qoing to do just that. But
43 we know and as practitioners will tell you, that's not alwvays
the case. Some jurers will not be honest, quite frankly, and
will say a certain =~ give you a certain answer that they think
you night want to hesr. And when it comes down to make a
decision, they will act on that blas that they said that -- that
they didn’t have.

And so0 this statute protects our victims. It protectsa
the rule of law to not allow & small number of those jurors who
would deviate from what they told the attorneys and the court
prior to make sure that the full adninistration of justice is
not derailed,

CHAIR OVERDORF: Thank you for that.

Representative Minson.
MS. MINSON: Sorry, Mr. Chair, for taking this cut of

order. MNowever -- sorry.
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CHAIR OVERDORF: You're okay. Ask your questiocns,

MS. HINSON: MNowever, is that a no or a yes?

CHAIR OVERDORF: Representative Jacques,

MS. HINSON: Do they allew a juror to proceed in
process? Do they allow a potential juror to proceed if they
avow a disbelief in the death penalty?

CHAIR OVERDORF: Representative Jacques, apparently if
you can answer that in less ¢f a verbose manner then previously,
that would be fantastic., Thank you, sir.

MR. JACQUES: Well, it's wery nuance, becsuse scmebody
on & jury can say they don’t believe in the death penalty, but
then also say that they can follow the law, And there are
certain circunstances where that person could still be on the
jury as long as they affirmatively, and everybody is convinced
that they can 3still follow the law even though {f they don't
believe in the death penalty. So it's a balancing test for the
lavyers involved,

CHAIR OVERDORF: Representative Minson, I think that
it would be great to get with the bill sponsor after this and to
work through that. Thank you $0 nuch,

Representative Payne has a guestion.

Representative Payne.

MR. PAYRE: Thank you, Not specifically related to

the amendment, but in general, isn’t it true that once a verdict

is handed down in a death penalty case that there’s an automatic
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appeal to the Supreme Court?

CHAIR OVERDORF: Representative Jacques.

MR. JACQUES: That is correcet.

CHAIR OVERDORF: Seeing no addition == obh,
Representative Maney with a question on the amendment.

MR. MANEY: Yes. Thanks for the amendment to this
bill., Based on the questions that Representative Hinson
propounded, i3 it TIue of nOt true that both sides have
preemptive challenges in selecting the jurors to try the case
from the jury pool, so if one side or the other wants to
disqualify a jury, that can ==~ that can happen? Each side has
preemptive challenges, plus challenges for cause.

CHAIR OVERDORF: Representative Jacques.

NR. JACQUES: Yes, that's very accurate, There's
challenges for cause and then preesptive as well in that -- in
that selection procesa. Yes, sir.

CHAIR OVERDORF: Any =« Representative Brannan for a
question.

NE. BRANNAN: Thank you. And I understand we won't
get & chance to ask a question later. 1711 ask it now.

CHAIR OVERDORF: Yes, sir.

MR. BRANNAN: Because of the recent Parkland jury
verdict, 1 think we've become focused on that and maybe we're --
Sometines we get too worried about the perpetrator, but as far

43 victims’ rights goes, would you tell them real quick about a
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case in Jacksonville that was really & miscarriage of justice as
far as it came to the pensity phase?

CHAIR OVERDORF: Representative Brannan, it sounds a
little bit like a debate, but 1’1l allow that gquestion.
Representative Jacques,.

MR. JACQUES: Absoclutely. So since Florida changed
its laws for that threshold to be unanimous based on this
wvrongly decided court decision, we’ve seen a lot of miscarriages
of Justice as it pertains to a lot of victims across our state.
Yes, the Parkland case shed light on this in a very high profile
way. But throughout our state we’ve been seeing inatances of
injustice. In my county, as well in Pinellas, and then in
northeast Florida.

There’s a case where a home invasion occurred. An
elderly couple was murdered during that home invasicn. Not at
the scene. They were taken off site and burled alive, Buried
alive. That individual faced justice. The prosecutor sought
the death penalty. And even in that case where all the jurors
agreed that that person did that heinous crime, an elderly
couple buried alive, all the jurors agreed that that person
rightfully met the criteria, met an aggravating factor that made
them eligible for the death penalty, and even in that case the
jury was not unanimous. Even in that case. Ten/two. And so
that goes to ahow you that this i3 a majer flaw in our system

where a few number of jurors that all agreed that the person did
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it and is eligible can completely halt justice in a cases like
this. This (s why this is so necessary. And thank you for
bringing that to the forefront, sir,

CHAIR COVERDORF: Seeing no further questions on the
anendnent, Representative Lopez, you’re reccgnized to ask a
question.

NS. LOPEZ: Thank you, Mr. Chair. First of all, good
morning and I highly appreciate the fact that you discussed with
me the bill. I have a lot of guestions and your texting and
conversation, so thank you 30 much. Do you think that lower the
number of jury would have more pecple on death penalty?

CHAIR OVERDORF: I think that that’s kind ¢f been
anavwezed already. Do you have another guestion?

M5. LOPEZ: No, Chalir. So == 30 ] have another
question, Chair.

CHAIR OVERDORF: You do have another gquestion?

MS. LOPEZ: Yes, sir.

CHAIR OVERDORF: Representative Lope:, you're
recognized for another question.

MS. LOPEZ: Thank you, Nr. Chaiz. S0 do you think
that then lower the number of jury guarantee fairness on both
sides?

CHAIR OVERDORF: Representative Jacques, if you can
opine on that one.

NR. JAMCQUES: VYes, I do think this bill will make it
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more fair all around,

NS. IOPEZ: Okay.

CHAIR OVERDORF: HRepresentative Hinson, for another
bite at the apple.

M3. HINSON: Thank you. T think the question is by
lowering the nunber of jurors needed to decide, will there be an
increase in the nunber of death penalties?

CHAIR OVERDORF: Representative Hinson, I think
that’s == we went through that a couple of times already. WNe
have some questions with Representative Gottlieb and others. So
[ think that we’ve already answered that question. Aay
additional questions on the amendment? Representative Lopez.

NS, LOPEZ: Thank you, Mr. Chair. You know, 1 -- do
you think that «- because this is the even nusber -- the even
number is -- and this i3 just me asking as a mother, teacher,
you know, not an expert on == on lav maybe. It’'s a sisple
question. But is there any -~ any feedback on having an even
number, eight, 12, you know? I’m not clear on that. I'm sorry
about that gquesticn. It is not appropriate, but it's just a --

CHAIR OVERDORF: Representative Lopez, are you asking
i3 there any feedback on the number of juries {indiscernible)?

MS. LOPEZ: Yes, i3 there a reason behind --

CHAIR OVERDORF: Is there & nunber that’s cutside of
127

MS. LOPEZ: Yes, yes.
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CHAIR OVERDORF: 1 believe that’s beycad the scope of
this bill.

MS5. LOPEZ: And even eight?

CHAIR OVERDORF: 1 believe -- whatever number that we
talk about tesides 12 is beyond the scope of this bill.

M5. LOPEZ: So there L3 no reascn behind eight either?

CHAIR OVERDORF: 1 think thet we have answered why
ve're looking at eight jurors several times during the line of
this questioning,

M5. LOPEZ: Okay. Thank you 3¢ much., I still have
those questions in my mind., Thank you,

CHAIR CVERDORF: 1 have every confidence that the bill
sponsor will get with you afterwards. Thank you. Is there any
additional questions on the amendment?

Is there any public testimony on the amendment?
Seeing no public testimony, is there debate on the amendment?
Seeing no debate on the amendment, Representative Jacques, on
the amendment. Representative Jacques, you are welcome to close
on your amendment.

MR. JACQUES: Thank you, Mr. Chair. Regarding this
amendment, Lit's truly &4 sign of this process being very
deliberative and very collaborative. As I mentioned under my
current bill, there was a shall language. It didn’t give the
judge any viggle room. The judge had to impose whatever the

jury recommended. And from hearing from a lot of my colleagues,
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both sides of the alsle regarding thet, s lot said they would be
comfortable having a level of judicial discretion. We took that
under advisenent. And this is wvhat was borne out of that, And
so I ask for a favorable support on this amendnent,

CHAIR OVERDORF: Representative Jacques having closed
on his asendment, I[f you favor the adopticn of the amendsent,
signify by saying yea.

(A response of yeas.)

CHAIR OVERDORF: if you oppose, no.

(A response of nos.)

CHMAIR OVERDORF: By your vote, the amendment is
adopted. We are back on the bill as smendment -- as amended,
excuse me. I3 there any public testimony on the bill?

Matthew Dunnigan wvaives in support., Maria Deliberato watves n
oppossition. Christy Arnold from the Florida Coanference of
Catholic Bishops wishes to speak as an opponent. Ma'am, you're
recognized,

MS5. AFNOLD: Good morning, Mr, Chair, committee
menbers. My name is Christy Arnold with the Florida Conference
of Catholic Bishopa. We cppose HB 555, because we oppose making
it easier to execute pecple, In general, we oppose the use of
the death penalty as it is plagued with error. It undermines
human dignity, perpetuates cycles of violence, and is not proven
to deter criminal acts compared with alternative punishments
such as life imprison.
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We are concerned that this bill will lead to more
death sentences by eliminating the jury unanimity requirement to
only require & super majority vote. Retaining the jury
unaninity requirement would actually better serve justice,
because unanimity helps ensure the process is as reliable and as
falr as possible. Unaninity promotes deliberation and engages
every jurer in the process.

Florida already has the highest number of death
penalty exonerations in the nation. We’ve had 30 since 1973,

In light of this, we believe it i{a unvise to ercde
safeqguacds around the death penalty. A death sentence is the
most severe penalty that society can impose. And as such,
Florida should preserve the highest standard possible for is
applications.

For these reasons, we oppose HB 555 and we urge you to
vote ne. Thank you.

CHAIR OVERDORF: Thank you, ma’am. Next up,

Tony Montalto who is a proponent of the bill and wishes to
speak. Sir, you are recognized.

MR. MONTALTO: Morning, everyone. Thank you,

Mr. Chalrman, for sllowing me to address this committee. And
thank you, Representative Jacques, for presenting this bill,

I'n here as a victim. My forever 14 year-old daughter
Gina was nmurdered in the Parkland School massacre. WNe miss her

bright smile and her cheerful voice every day. To be clear, in
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my opinion not every murder case deserves the death penalty, but
some do. This bill is about victims’ rights plain and simple, _
Sadly, my family has seen how a jury can be misled into denying
Justice for the victims. A few months ago, we witnessed a
tragic failure of the justice system when the jury in the
penalty phase of the convicted Parkland shooter chose to
sentence him to life in prison. This adwmitted mass murderer
chose to pull the trigger 139 separate times including the time
when he put the gun t¢ sy dsughter’s chest and shot her. He
chose to take her life, to deny her a chance to grow up, Lo grow
old.

The misguided decision by that jury reverberated
through the victims’ families, our community, and our state. My
father-in-law, & retired captein from the Miami Dade Fire
Department, struggled with the failure to punish his
granddaughter’s murderer to the fullest extent of the law. This
stress contributed to a fatal heart attack shortly after that
verdict,

Although the Parkland jury uvnanimously found multiple
of the court’s aggravating factors, were proven beyond a
reascnable doubt, & single juror who later wrote a note to the
judge atopped the deliberations process. 7This bill will prevent
that from happening, from allowing a single activist jurer to
disrupt the justice system. This bill does not absolve the

burden on the prosecution to prove its case beyond a reasonable
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doubt. It still requires the mandatory appeals to ensure fair
treatnent for the convicted murderers.

I am in favor of this bill, because it will provide a
better opportunity for the victins of a murderer to receive
Justice. My kind and caring daughter Gina, her schoolmates and
ber tesachers deserve justice. They didn’t get it. This bill
will allow future victims of atrocious, cruel, and heinous
Crimes an opportunity to have the justice system work for them
to see the perpetrators punished to the fullest extent of the
law, 1 urge you to vote yes on this bill, Vote for the rights
of victims. Thank you.

CHAIR OVERDORF: Mr, Montalto, thank you. And on
behalf of the entire Florids Mouse, we are sorry for your loss.

MR. MONTALTO: Thank you.

CHAIR OVERDORF: The next person we have is
Herman Lindsey, Nitness to Innocence, who wishes to speak.

Mr. Lindsey, you are recognized.

MR. LINDSEY: Thank you for having me and letting me
talk. You know, right now I have been listening to the debate.
I first came and listened to the debate in the Senate and =~

MALE VWOICE: Can you turn the microphone on?

MR. LINDSEY: Con you hear me now? Firat of all, my
name is Herman Lindsey. I'm a Florida death row exonezee, I'm
one of the 30 that you-all guys was talking abeut. And my thing
is I've been listening. I've been following this bill in the
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Senate and the House. 1 was present in the Senate. And I feel
like I was in court being retried when I waa being tried for my
murder case that [ was wrongfully convicted. You know,
information has been throwed arcund and you can’t say, "No,
that's not right, that's not right.* You know, I feel like that
way. So I feel like -- I understand the legislation wvanting to
hold people accountable. I get that. 3¢ I'm ssking everybody
to take cut -- let’'s take out the Parklend case. Let's take out
our belief of whether the death penalty should be in or out,
Let’s take that out, Let's look at the problem that we ace here
addressing.

First of all, if I was to ask the question of -- to
any of you and ask you why do we have 30 death row exocnerces?
If 1 asked that question of how == what reason would you say
Caused them wrongful convictions? Some people would asay
prosecutor misconduct, point Lt at the law enforcement, you
know, point it every way else. But in reality is the jury got
it wrong. The jury got it wrong, becasuse the jury is under
educated. They're -- half of them don’t even want to be there.
And that is our issue in our justice system. Prosecutors could
make misconduct. Defense attorneys could make ineffective
decisions.

But guess what, the jury has to render the verdict.
And 1f you think about it, we =<~ we don’t really have this issue

here in Florida where pecple escepe the death penalty as it's
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being said here. Because guess what? Majority of pecple that
commits these crimes, they either kxill thenselves or have
schecne else kill them. They either kill theirself or ler the
police kill them.

The problen that we need to do i3 5if we're going %o
have the death penalty here in Florida, we need to step back and
reevsluate our system. And we need to start right at the heart
of it, of the jury. Because this bill would not fix it.

Because I agree that we would -- there’s people that can say
that I'm not for the death penalty and be on the jury. You

know, 1 agree. We have all these -- these big problems, you
know, in this, having the death penalty here.

So when we talk about justice, some pecple believe in
death penalty, say he didn’t get -- justice wasn't secsved. Some
pecple say justice was served. We also here -~ everything is
talked about is the aggravators. But we have & system intact
that the jury must follow to say do the smitigators outweigh the
aggravators? But tell me the truth, Do you think the jury
teally understands what the mitigators and aggravators really
are? Malf of them don’t even understand beyond a reascnable
doubt.

S0 pasaing this bill is not the answer to {t, What
the answer to it is maybe <~ pmaybe even if you would have put in
there -- because we have to have death gqualified judges. We

have to have death qualified attorneys. WNe have to death
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qualify the jury. How about making them watch a movie, a video
of vhat their responsibility is, so they can understand the
process they're in. Because some of this law confused them. So
passing this bill, yes, it will create nmore innocent pecple
going tO death row, Yes, it will. It will,

1f you look at the vote count is -- my vote count was
eight to four. And we don't even understand how my jury even
reached the verdict of guilty. But the jury get it wrong. And
that’s what cur system depend on, the jury, And right now, what
we need o do is find a way to make our jury system better, not
favoritism where it favors ¢ne person’s belief and this other
person’s belief. You know, because think about this.

CHAIR OVERDORF: I apolegize, siz. We’re going to
need Lo wrap it up.

MR. LINDSEY: 1I'm fixing to wrap it up.

CHAIR OVERDORF: Yes, sir.

MR. LINDSEY: Think about this. Nhen the jury got it
wrong in my case and the Florida Supreme Couszt rules unanimously
that I shouldn't have been convicted, there was no bill on this
desk to compensate me or give me nmy rights back. The jury got
it wrong then., And I don’t think it's fair that we change the
lav now., 1 think what we need to do is find a way to fix our
ayaten, not continue to break it,

CHAIR OVERDORF: Thank you, sir. That’s all the

public testimony that we have. And now we are moving into
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debate, Menmbers wishing to debate. Representative Gottlieb.

MR. GOTTLIEB: Thank you, Chair. First, as I think
many of you know, cbvicusly I'm a criminal defense lawyer,
Secend, born and raised in Broward County. Both of my kids were
in middle school and high school when the unfortunate Parkland
massacre tock place. And I know many of the victinms including
Mr. Meatalteo., And he and I have had many conversations, And
there’s no doubt -- and this i3 the courthouse by the way, the
Broward County Courthouse, wheze this jury was held is where I
practice every day. I know the attorneys on both sides. 1
started my Career under Mike Satz who was the prosecutor who
handled this case and I work with the defense attorneys.

And there’s -- there's no doudt that Nikolas Cruz
deserved the death penalty. There’s no doubt that this jury
made a travesty of justice, There's no doubt that they got it
vrong. But I don't know that simply because a jury who was
properly death qualified -- and that was the ¢ and A that
Rep. Minson was talking to you about, Rep. Jacques, The jury
was property qualified. And that was brought up by other
menbers of this panel. We have preensptive strikes, but we also
have cause challenges where we can say the juror -- even though
we understand how the juror is asking or answering the gqueatics,
we don’t believe the juror i{s doing it truthfully. And we can
move to strike that person for cause. And Lf the cause

challenge fails, ve can move for a preemptory challenge. And 1
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think that the judges do everything in their power to try to
ensure & fair and honest jury panel moving forward., But because
a }uror'hocoaos an activist throughout the process after hearing
months and months and months of testimony of aggravating factors
and months and nmonths and months of testimonies -~ and what I
think was unbelfevably unfair and I've said it before and I'11
say it again -~ what was unbelievably unfair about the Parkiand
trial was the time, money, and resources I think that the public
defender devoted to one case and that they don’t devote to every
case. And I do condemn them for that., And I think that we saw
that likely in the Governor’s proposed budget. And I applauvd
the House for landing in the right spot on the budge and the GAA
as it relates to public defenders and State Attorneys.

But, you know, I think what happened there on that --
I believe it was a Friday that that verdict was rendered, but on
4 Mednesday of that same week in that same courthouse there was
8 death penalty verdict handed down in Broward County.

So I think, you know, you can’t take one exaxple and
say, well, the system is working here and then take ancther and
say it’s not working and we’re going to change the entire system
because of one absclutely horrific, horrific resulr,

That’s going to in my opinicn result in increased
appeals, incressed financial responsibility to the State, I do
think that the scheme that you’ve proposed is inconsistent with

Ramcs and unenimity, inconsistent with the Hurst opinion, Ring
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and Apprendl. And again while the systen did not work -- and
let me use & better term -- the systen failed the Parkland
families, the system failed Broward County, the State of
Florida, and the United States as it relates to Nikolas Cruz.
But that one failure should not be the impetus for changing an
entire scheme that i35 currently solidiy constitutional and that
15 vorking and instead inscituting a scheme that invites abuse
and litigation,

CHAIR OVERDORF: Representative Bracy Davis, you're
recognized in debate.

MS. BRACY DAVIS: Thank you, Mr. Chair. First, let
me -- let me apeak to Gina’s dad, Thank you so much for coming.
Thank you 3¢ much for sharing your story. 1 really don't have
the worda of comfort, I agree with my colleagues that this
wag == this was wrong. You are in all of our prayers and
sentiments and we’re sorry.

But just as I want to talk to you today, I alsce want
to talk to Mr. Herman Lindsey. [ thank you for being here
today. And when I say “herxre”, I don’t mean here in the Capitol.
I mean here, meaning alive, I an thankful for your life. You
are the evidence that the State of Florida gets it wrong. So I
appreciate you being here and 1 appreciate your life. Because
Lf it vas up to the State of Florida, you would not be here.

I'd like %o talk to Representative Jacques. First of
all, thank you for your due diligence. 1 have seen this bill on
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every single comelittee stop, And you’ve done your due
diligence. 1 have been unwavering on -- on my opinion on this,
but every single time this bill has cope you've asked to talk
about it even though my thoughts have not changed one bit,

And thank you for listening to me as I consistently
let you know how I feel. And I'l]l say what I’ve said in the
other committee stops, but I'll be brief. Death is final,
There aze no do overs. 1It’s fimal. It is final. $o why would
we not want to be as right as we possibly could be? And it has
been said a couple of times today that there are 30 reasons why
we should vote down on this bill. And one of those resscns is
right here, Mr. Herman Lindsey.

And so why would we cpen surselves for more mistakesa?
I don’t understand that. So for that reason I am voting down
emphatically on this bill,

CHAIR CVERDORF: Representative Hinson is recognized
in debate,

M5. HINSON: Thank you 3o much, Mr. Chair. And I too
would like to thank both testimonies. They were powerful, And
being the victim of & murdered brother vhose murderer did not
get the death penalty either, I know we get it wrong, But
having to live with that and have peace with that as well as
reconcile with that creates a well-healed perscn, as 1 hope I
an, although I question it mysel! sometimes,

This bill is plainly unconstitutional. 1It’s in direct
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confrontation with Hurst versus Florids and Hurst versus the
State which hold that the final recommendation of life or death,
which should be in the power of God, must be unanimous. Those
Cases are based in part on the sixth amendment, trial by jury.

This bill would make Florida the only state in the
country that sllows people to be executed with only eight jurors
voting in favor. Alabama is the only state that does something
like this. And even they require ten votes. Florida leads the
country in death row exonerations. MWe have one here today,
alive and well to testify. 30 since 1973, And in 21 out of the
23 excnerations in which the jury vote is known, at least one
jury voted for life. Thet's at least 21 out of 30, 17 out of
the 30 exonerations were black people, more than all
exonerations in Texas. That's more than 50 percent even though
they only make up 20 percent of Flerida’s population. That
moans nore black people in Flozida have been exonerated than all
pecple exonerated from Texas' death row combined.

This will create a perverse situation in courtrooms
where all the agreement of 12 jurors, everybody knows there
should be 12, is needed to convict somecne of a ¢rime. But only
eight te put them to death. That's precedent., 102 pecple have
been killed by the State of Florida since 1979 from
John Spenkelink to Donald Dillbeck. Ne have no way of knowing
how many ©of those people were actually innocent. But it would
De nalve to say that number is 2ero., Thank you, Mr. Chair.
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MR. OVERDORF: Representative Stark, you're recognized
in debate.

MS. STARK: Thank you, Mr. Chair.

Representative Jacques, I just want to thank you, 1 know we've
been texting back and forth and you've been answering my
queations, because [ had concerns with this bill as well, But I
do appreciate the fact that you’ve brought the amendment forward
that has made me feel a little more comfortable sbout the whole
process and the decision. And [ shared wvith everyone else the
really good anavezs you’ve given to all of the tough gqueations
today. S0 I will be up on this bill. T just vanted to let you
know that, because I know we didn’'t get that final yes last
night on the phone because it died. S0 ! wanted you to know.
Thank you.

CHAIR OVERDORF: Nembers, just be avare that we still
have nine Bills and we have an hour and 20 minutes on the == on
the docket, S0 just be aware of that as you dedate, please.

And we have several other bills, but Representative Chasbliss,
You are recognized to debate.

MR. CHANBLISS: Yes, air. Definitely thank you for
the testimonies. That’s an isportant part of this conversation,
personal stories, how it affects real -~ real life people
besides our own -- ocur own personal experience. I thank you for
bringing this bill, because this I’m sure vas a difficult bill

Lo carry. It i3 a serious subject, And the result will
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literally affect people’s lives almost in the immediate.

When we talked about this bill, I told you that, you
know, many time like my instinct was up on the bill, And I just
vanted to explain the reason why. And then I°11 finish up,

Nr. Chair.

The reasons why was because, nusber one, 1'm not
opposed against the death penalty. I'11 make that very clear.
I’m not against it. And I know that we have monsters in our
scciety. Monsters do exist. And we have to -- we have to face
that reality and we have to react or act accordinmgly, And then
when I think about the -~ the Parkland situaticn and you
mentioned ancther situation which was very, very horrific. And
I think about, you know, the monsters in my community, you know
who == who prey on the weak and terrorize our community on a
weekly basis., And I ask nmyself like, well, something has to be
done,

But I did alsc mention to you that it was that number
that had me wavering, It was that eight. You mentioned the
Case that was, you know, ten to two. And it was that eight
going -- making such a large jump out of a nunber of 12.

That’s == that's what was concerning, because again we know that
we get it wrong.

Angd 30 1’d be really interested in seeing how this
progreases after this bill moves and times goes on, because I

think that that number -- that nusber ten gives us 30 much more
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certainty that -- that we are doing evezything with the
information given to us to act accordingly to what a juror has
described as a monater, Becsuse it is monsters who deserve the
death penalty. S0 I can’t support it. I can't support it. And
that’s the resson why. 1It's that number, [ think that going to
eight is a big junmp.

But also I think that we were talking about one
person, you know, stopping the process. I1'd be comfortable with
saying we don't want two pecple stopping the process and that
ten would be the place where I would feel comfortable that we
have identified a monster and that we are terminmating a monster.
But -- 30 unfortunately I can’t support the bill today. But
again, this is a tough bill., Thank you for your due diligence.
Yeah. Thank you, Mr., Chair.

CHAIR OVERDORF: Representative Lopez in debate.

MS5. LOPEZ: Thank you, Mr, Chesir. There is a reason
to choose eight jurors. And for me the reason is to send a
human being to the death penalty as soon as possible. [ an also
concerned about having more homicide justifying through the
death penalty. We cannot end violence with violence, We cannot
be prolife on one side and prodeath on the other side. And for
this reason, I'm going to vote against of this bill. Thank you.

CHAIR OVERDORF: Representative Robinson in debate.

MR. ROBINSON: Thank you, Mr. Chair. I don’'t know in
my five years Lf I’ve struggled more with & Bill than this one.
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You know, on one hand you have Nikolas Cruz who should have been
put to death. There's no doubt about it. And the testimony
we’ve heard today, especially about your beautiful deughter and
the 16 other victias in Parkland, I'm struggling on that and --
and then on the other end with my faith. You know, for six
years I walk into Catholic School and see crucifixicn and ny
Savior on there. Every time I go to church I see the same
thing.

S6 1've aslways had an uncomfortable relationship with
death penalty, but it is the lav and I’m bound to defend the
law, And I agree that we should have the death penalty in
certain circumstances when we can’t protect society of other
lives are at stake. And we've had some great conversations
abcut -- about this Bill. Representative, I really appreciate
the soberness you've taken to it., It’s a very == one of our
BOSt serious lasues in society and you've had handled it with
distinction and class snd answered all of our gquestions.

Just for me, the eight/four §3 too wide of a gulf for
me. I certainly wouldn't want one juror hold cut or possible
two. S¢ that could maybe be scmething where personally I could
land, But for me, the eight/four is a bit too much for me. And
30 for today, I'm going to be down,

CHAIR OVERDORF: Representative Payne in debate.

MR. DEBATE: Thank you, Chair, and thank you for
bringing the bill forward and to those who have suffered a loss
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that ve've heard from other colleagues, we apologize and we're
sorry for what you'’ve had to suffer through.

Nembers, I want to remind you that the bill retains
requirements for a jury to unanimously find at least one
aggravating factor which proven beyond a reascnable doubr,
boyond a reasonable doubt, to make a defendant eligible for the
death penalty. Thot’s in the bill. That stays in the bill.
And then there’s extra steps such as an automatic appeal to the
Supreme Court. I think cur sponsor is really trying to find a
goocd spot to make sure that we’re talking about the thoughts
that relate to the victims and the victims® family. $So those
miscarriages of justice are what we'ze seeking here, So thank
you for having the bill today. I'm up on it,

CHAIR OVERDORF: Reprzesentative Brannan in debate.

MR. BRANNAN: Thank you, Mr. Chairman. Folks, I'm
on -- and I'm going to fail at doing this., I'm going to try te
bring this down to the level you can understand. And it’s about
that dad sitting right there. But let me tell you, that’s not
the only case. He told you about another case. And I was
involved in that case.

Three thugs went to somecne’s hoee, It was just like
ny grandms and your grandpa. The granddaddy was crippled, in a
wvheelchair, All they wanted was their credit cards. And they
took then snd they put them in the trunk of their Lincoln Town

car, drove them out into the country, got them cut, dug a hole
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and buried them alive. Now, I found that car about a wveek
before we found their bodies, That morning we found cne of the
suspects. The other two had fled to South Carolina. This is a
Jacksonville case, but they were buried ocut in my area. WNe had
an intervievw and we had a come to Jesus meeting. And he decided
to show us where they were. And I guarantee you, if I could
take anyone of you-all and get in the car with me that day and
ride out there with him and let him take you out into the
country, turn down a graded dirt road, get out in the drizzling
rain and walk through the woods and let him show you vhere he
buried your grandsother and grandfather alive, he dida’t kill
them, buried them alive. If there vas ever a case where the
death penslty needed to be applied, this was it.

This bill, folks, we still have & unanimous -- you're
missing the point. We atill have a unanimous jury verdict for
the conviction. That’s still unanimous. MHe’s only -- can you
please quit talking when I'm 2slking? Please.

All he == Mr. Chairman. All he’s asking is that
two-thirds of the pecple aAgree to recommend the death penalty,
We talked about uneducated people. I heard from the audience
being on & jury. Well, the justice system we have, We want a
Jury of cur peers., We don’t want 12 lawyers on & jury. We want
& jury of our plumbers, our pipefitters, our auto mechanics,
whoever. But guess what? That’s just a two-thirds
recoamendation, An educated, qualified circuit judge would
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deliver that penalty, That’s all that bill aaks fog. This bill
i3 not about perpetrators. This bill is about victims. Thank
you,

CHAIR OVERDORF: Representative Altman in debate,

MR. ALTMAN: I just want to say a few words. Having
worked on unanimous jury legislation, things that I disagree
with that have been =a8id, one 15 we really as humans cannot say
that the death penalty i3 a full measure of justice. Because we
don't know what happens when we put somebody to death. Me may
be putting them in a Letter place., So I don't -~ for me, this
is not about justice, I have great concerns with the death
penalty. 1It's not & deterrent. Many countries outlawed the
death penalty and they have a lower crime rate, S50 1 don’t -- 1
don’'t approach this from what I think is a delusion to think
that we are remedying justice or we’re reducing crime.

I'm approaching it -« 80 I have a lot of concern with
this bill. And 1'm also one of the few Republicans that stood
out and suppozted the Parkland law. I got a lot of ¢riticism
for it, because of some of the measures it took, But I think we
did the right thing.

When I think of the victims and what they’'re going
through and the hardship that they endure when they’ve lost
loved ones. So I'm voting in favor of this bill, not because !

Agree with it 100 percent, not because I don’t have probless

TURNER REPORTING SERVICE, INC,
6808 Poley Creek Drive, West, Lakeland, Florzida 33811
(863) B83I8~-4530




O & 4 & U e W N -

B N N RN N R e e e e e e e e e e
LT B N Y -~ B - B - - BEEEEEN - NN N N U L -

3

with the death penalty, ! an voting for the victims in
supporting this bill.

CHAIR OVERDORF: Representative Hart for a really
quick short debate.

MS. HART: Thank you, Mr. Chair. Rep, I cannot
support this bill, because my heart bleeds for those families,
My son-in-law was killed five years age and nobody has ever even
been charged, neither have they really continued to look for
them. But you have & gentleman sitting here wvhose life would
have been taken because a jury got it wrong. So how do we
balance it? How do we balance our injustices that we're doing
to people who are really not guilty to those whe are? [ agree
with you. The guy who did the Parkland was & sonster. But we
have to be willing to -~ 1if you’re going to accept the jury's
verdict over here for this gentleman who was charged and he was
not even guilty, then you have to be willing to accept the
Jury's on the other side,

So for me I can’t possibly -- and I don’t believe in
the death penalty anyway. Even when they nurdered ny own sone
in-law. But for me, you-all, we've got te figure this out, And
I don’t know how we figure it out. But trying to say whether or
not we should have 12 or ten, we've got to just support whatever
the juries hand down and we have to live with that, just as this
gentleman has Qot to live with however many years he was in

prison and it was not correct.
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CHALIR OVERDORF: Seeing no further debate,
Representative Jacques, I just wanted to thank you for your --
your work on this bill and taking it with the sericusness that
it deserves, for your coordination with all the members. And I
just can’t thank you enough for all the work that you've done,
And specifically I thank you for also working on this amendment
with the staff here as well as cother menbers.

S0, Representative Jacques, you're recognized to close
on your bill.

MR. JACQUES: Thank you, Nr, Chairman. And in the
interest of time, I will be brief. I just want to start by
acknowledging all who worked with me on this bill for == for
months now, whether it was staff, Trina, Whitney, the Chair,
Chair Gregory, the members who were open to discussing with me
even when you didn’t waver, but you gave me the courtesy of
hearing me out, those who came to public testimony, you know,
Mr. Lindsey, Mr. Montalto. You know, it has been such a joy to
work with the families who suffered this unimaginable
circumstance.

And it really conceptualizes why we’re here. We
slsply cannot allow a small handful of activist jurors who veer
from what's right in front of all of us. And what’s right in
front of us is that these individuals are gquilty beyond a
reasonable doubt, Ko one disagrees with that in that

proceeding, These individuals meet the qualifications for the
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death penalty beyond a reasonable doubt, because all those 12
jurors found that an aggravatcr existed, And to have just a
small number derail the full sdninistration of justice is simply
a travesty, And with you vote today, we will end that and send
it to the floor. Thank you, Mr. Chair.

CHAIR OVERDORF: Representative Jacques having closed
on his bill. Lindsey, please call the roll on CS for HB 555 and
announce the vote,

LINDSEY: Representative Altman.

NR. ALTMAN: Yes.

LINDSEY: Arrington. Barnaby.

MR, BARNABY: Yes.

LINDSEY: Bracy Davis,

MS. BRACY DAVIS: No,

LINDSEY: Brannan:

MR. BRANNAN: Yes,

LINOSEY: Chambliss.

MR. CHAMBLISS: No.

LINDSEY: Fabricilo.

MR. FABRICIO: Yes.

LINDSEY: G&Giallombardo.

MR. GIALLOMBARDO: Yes.

LINDSEY: Gottlieb.

MR. GOTTLIE®: No.

LINDSEY: Mart.
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MS. HART: No.
LINDSEY: Hinson.
MS. HINSON: No.
LINDSEY: Jacques.
MR. JACQUES: Yes,
LINDSEY: Leek has been excused. Lopez.
MS. LOPEZ: No.
LINDSEY: Maggard.
MR. MAGGARD: Yes,
LINDSEY: MNaney.
MR, MANEY: Yes, ma’an.
LIRDSEY: Owerdorf.
CHAIR OVERDORF: Yes, ma'am.
LINDSEY: Payne,
MR. PAYNE: Yes.
LINDSEY: Robinson.
MR. ROBINSON: Wo.
LINDSEY: Snyder.
MRE. SNYDER: VYes.
LINDSEY: Stark.
MS. STARK: Yes,
LINDSEY: Tramont,
MR. TRAMONT: Yes.
LINOSEY: Truenow.
MR. TRUENOW: Yes.
TURNER REPORTING SERVICE, INC.
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LINDSEY: Chalilr Gregory., 14 yeas, 7 nays, Mr. Chair.
CHAIR OVERDORF: Show CS for KB 555 reported
favorably. Thank you.

(The hearing was concluded.)
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THEREUPON, the following took place:

SPEAKER RENNER: 8y Rules Criminal Justice and
Senator Ingoglia and others, CS for CS for Senate Bill 450, a
bill to be entitled An Act Relating to the Death Penalty.
Representative Jacques, you're recognized to explain the senate
bill.

MR. JACQUES: Thank you, Mr. Speaker. This bill
reforms our death penalty law by no longer requiring a unanimous
jury recommendation for the death penalty, but instead
substitutes that with & super majority recommendation from the
jury, eight out of 12 jurors.

To be clear, a unanimous threshold is still required
to convict an individual of the crime. And & jury would still
have to unanismcusly find that an aggravating factor exists that
would make the individual eligible for the death penalty.

This bill also provides for a judicial discretion in
the event that the jury recommends death. But {f the judge goes
ageinst the jury’s recoamendation, they must put thelir findings
in writing.

And that is the Dill, M. Speaker.

SPEAKER RENNER: Representative Jacques having
explained this bili. Are there guestions of the sponsor?
Questions of the sponsor? Representative Gottlieb, you're

recognized for a question.
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MR. GOTTLIEB: Thank you, Mr. Speaker.

Representative Jacques, my question is that the -~ the United
Supreme Court and even the Florida Supreme Court in recent
rulings have indicated that as it relates to death penalty
cases, the scheme should be narrowed. Do you have any case law
supporting this scheme which goes from unanimous in the State of
Florida which was working down to eight to four?

SPEAKER RENNER: FRepresentative Jacques, you're
recognized for an anawer.

MR. JACQUES: Yes, [ do, Representative. The case of
Perry, State v, Perry which struck down Florida’s recent death
penalty statute in 2016 was then overruled four years later by
Poole v. State. The law -- the Supreme Court case that said no
longer do wve need a unanimous threshold to recommend the death
penalty. And that was a dizect overturning of the law that said
that we needed it. And 350 that is what s legal basis, a Supreme
Court, the highest court in our land that I can point you to
that gives us basis for this bill,

SPEAKER RENNER: Representative Cottlied for a
follow-up.

MR. GOTTLIEB: Thank you, Mr. Speaker. Nould you
agree that that’s inconsistent with Hurat v. FPlorida in which
the court struck down as unconatitutional our then capital
sentencing scheme and as vell that your 2ill makes =~ the judge

has 1o moake recommendations and therefore {3 inconsistent with
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Hurst and its progeny?

SPEAKER RENNER: Representative Jacques, you’re
recognized,

MR. JACQUES: No, I would not agree with that. Hurst
is the case that Perry based their decision on vhen they said
that a unanimous recommendation was needed, And so when Foole
overturned Perry, it also overturned the principles in Hurst
that erroneously said we needed a unanimous threshold. And the
court specifically said that that is no longer required and
thereby put the ball back in the legislature’s court to do what
we will with that. And today we're proposing to bring it down
to & super majority.

SPEAKER RENNER: FRepresentative Gottlied, for a
guestion.

MR. GOTTLIEB: Thank you, Mr. Speaker. So how do you
reconcile that, Representative Jacgues, with the United States
Supreme Court indicating that a judge sentencing violated the
sixth amendment?

SPEAXER RENNER: Representative Jacques, you're
fecognized for an answer.

MR. JACQUES: Thank you, Mr. Speaker. May I get a -~
can you clarify that question?

SPEAKER RENNER: Restate the question,

Representative Gottlieb.
MR. GOTTLIEB: Of course. So in your bill, the judge
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a5 1 understand it, my reading of your bill, the judge can =-
the jury is making a reccamendation eight to four and then it --
and then it bounces the ball back to the judge in terms of
discretion. That seems to be inconsistent with what I
understand in terms of Hurst and inconsistent with the sixth
anendnent.

SPEAKER RENNER: Representative Jacques.

MR, JACQUES: Thank you, Nr. Speaker. It is
consistent with the juris prudence and the Supreme Couzt does
not disallow the judge To make sentencing on the death penalty.
In fact, some 3Lates only require the judge to make the decision
after the jury finds an aggravating factor exists, They leave
the reom and then the judge solely makes that decision.

Khat Hurst took issue with regarding the judge’'s
discretion was when it came to the aggravating factors, the
Hurst court said that we gave too much poser to the <ourt to
determine a finding of fact that the person was eligible for the
death penalty. And 30 they struck it down on that basis and
said that a jury sust make that determination beyond and to the
exclusion of every reasonable doubt. And our bill still
maintains thet., A jury would still make that determination
unanimously, not a judge. And s0 it is not inconsistent with
the juris prudence.

SPEAKER RENNER: Representative Gottlieb, you're
recognized for a question.
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MR. GOTTLIEB: Thank you, Mr. Speaker.

Representative Jacques, do you have any data to suggesting this
bill will reduce the number of wrongful capital ceavictions in
the State of Florida especially since we’re going from unsnimous
which ensured a tighter verdict down to eight to four?

SPEAXER RENNER: Representative Jacques, you’re
recognized.

MR. JACQUES: Thank you, Nr. Speaker, What I can say
i3 that this bill has several sofeguards in place that would
prevent what you are concerned sbout. It's important to note
that going back to the very beginning of a capital case vhere
scaebody is facing a death as a punishment, prior to that case
being filed, it's not a decision solely of a prosecutor like
nost of our cases vhere a prosecutor can file the case by what’s
called information, by just aigning the document. A grand jury
has to be impaneled to fizst indict the individual. And if it
Qoes to & trial, 12 jurors -« and typical as you know,
Representative, in most trials you just need six jurors, but in
& capital cese 12 jurors have to be impaneled and then they have
to find the defendant guilty beyond and to the exclusion of
every reasonable doubt. It then goes to a penalty phase where
they deliberate again and then have to find that an aggravating
factor exists., And that is what makes the person eligible for
the death penalty. And they have to find that aggravating
factor unanimously, all 12. And then they give the
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recommendation. And our bill says that a super majority can
make that recommendation, It goes back to the judge whe can
then exercise discretion which offers another layer of
protection. And, of course, as you know, there is a direct
appeal to the Florida Suprese Court,

SPEAKER RENNER: Reprosentative Gottlieb, you're
recognized for a question.

MR. GOTTLIEB: Thank you, Mr. Speaker. So,
Representative Jacques, everything that you talked about that
you’re calling a safeguard already exiats in Florida law, So
what are the additional safeguards that a defendant is going to
have to ensure that the verdict is a correct verdict? Because
you said there were safeguards. Can you point me to where in
your bill you have safeguards that don't currently exist in
Florida law that this bill sdds to a criminal defendant?

SPEAKER RENNER: Representative Jacques.

MR, JACQUES: Thank you, Nr. Speaker, One additional
safeguard that our bill provides {3 under current Florida law
the judge can override the jury’'s reccamendstion for death. But
the issue is they don’t even have to give a reason as to why
they departed or didn’'t go with the recommendation. So, in
essence, the judge can sinmply say 1'm giving life, walks off the
bench with no kind of accountability,

Our bill adds & provision that they must put their
findings in writing as to why they would deviate from the jury’s
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recommendation. And this adds another safeguard not just for
cur syatem, but also for victims and their right to be heard and
to be made -~ in a way to receive justice when you can have an
activist judge who can totally go against the jury’s
recommendation without saying a word why. This adds another
safeguard that 1is not in current Florida law.

SPEAKER RENNER: Representative Gottlieb, for a
follow-up.

MR, GOTTLIEB: Thenk you, Mr. Speaker. I'm having a
hard time understanding how it’s considered o be & safeguard
that a judge can go from death down to life. The concern I'm
having is as to wrongful convictions, And you indicated that
there were safequards in the bill, because my previous guestion
Was do you have any dats suggesting that this bill will reduce
the nusber of wrongful capital convicticns in the State of
Floridas. And you indicated that there were safeguards that were
Built into the bill.

So nmy next gquesticn was: can you tell us any of the
safeguards that are in this bill that didn’t exist in previous
Florida law to ensugre that there won’t be wrongful convictions?

SPEAKER RENNER: I think you answered that when you
menticned there was & unanimous jury verdict for capital
punishment, but answer if you can.

MR. JACQUES: Yes. So all of the existing safeguards

are maintained and then an additional one that adds another
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safequard for the integrity of that decision which is placing
the findings in writing, And so the bill maintains that
unanimously the jury must find that an aggravating factor
exists. Still you have to convict somebody unanimously. And
then, of course, the judge will have discretion under our bill.
And 30 ve are not concerned with the issue that you're concerned
about, I think, you know, a lot of it is speculative, but there
are safeguards in the system that would prevent that in our
bill.

SPEAKER RENNER: Leader Driskell, you’re recognized
for a series of questions,.

M5. DRISKELL: Thank you, MNr. Speaker. I appreciate
that. How did you determine that an eight juror atandaxd will
ensure fairness in capital cases?

SPEAKER RENNER: Representative Jacques, you're
recognized.

MR. JACQUES: S0 by == to answer that -- thank you,
Representative, for the question. As to have some historical
context, for decades in Florids since the 1970s right up until
2017, all you needed was a simple majority in Florida to
recommend -~ for the jury to recommend the sentence of death.
And 30 vhen 1 served as a prosecutor just leas than ten years
ago, that was the case,

So it wasn’t until 2017 when the law changed based on
this flawed Supreme Court case that said it required a unanimous
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threshold that made it the case that you needed all 12 jurors.
And 30 eight ia actually ==~ obviocusly more than a simply
majority. We're offering a super majority and additional
safeguards in the system to make sure that rogue jurors or an
activist juror, a small amcunt, will not derail the
adninistration of justice in s penalty phase in a death penalty
case.

SPEAKER RENNER: Leader Driskell, you're recognized.

M5. DRISKELL: Thank yocu, Nr. Speaker, How do you
define “activiat juroc™?

SPEAKER RENNER: You're recognized.

MR. JACQUES: An activist juror would be a juror that
decides to act outside the law and then places their own
personal beliefs above what is required in the law. And 3o that
would be an activist juror, just like an activist judge is one
that deviates from the law. And so what you end up having in
Florida is -- when we get to the point of the last state of the
recommendation, all 12 jurors have already agreed that the
person -- if it went to a trial, all 12 had agreed that the
person i3 guilty bayond a reasonable doubt. And then they all
1Z have agreed that the person net the -- at least one
aggravating factor that makes them eligible for the death
penalty. And so when you get to that last phase, when you get a
small number of jurors == and each c¢sn have their own

motivations -- but s0matimes you can have & potentiasl situation
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when there’s an activist juror, whe sees the lav and the facts
right before them, <an then say they do not recommend the death
penalty based on a personal opinion and not one based on law,
thereby robbing victims and victism families of justice.

SPEAKER RENNER: Leader Driskell, you’re recognized,

NS, DRISKELL: Thank you, Mr. Speaker. But based on
that definition and understanding, deesn’t your Bill actually
facilitate activist jurors to get their way? And what I mean by
that is it's a more difficult standard for a jury verdict to
have to be -~ or the sentencing decision to have to be
unaninous, right? There’s got to be tussling. We’ve got to get
4 consensus as opposed to what 1 understand from your bill --
and you can please correct ma if I'm wrong -- what 1 understand
in your bill i3 that it’s reducing it from unsnimous down to an
eight to four. So it would seem to me that it would be easier
for activist jurors, using your definition, to get their wvay
tecause now they don’t have to reach that usanimous decision
with what the majority of jurors want te do. Nould you agree
with that? And if not, could you please explain why,

SPEAKER RENNER: Representative Jacques,

MR. JACQUES: Mr. Speaker., %o, I would not agree with
that assessment. Cuzrently, on activist juror, just one, can
derail the whole case in the sense that the death penalty would
not be given out.

S0 under our law, there is leewvay for activiat jurors
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to act out and justice to still be enacted.

SPEAKER RENNER: Leader Driskell, you're recognized.

MS. DRISKELL: Thank you, Mr. Speaker. Well, then why
not try to pursue something to refine the voir dire process
where jurors are selected? Why focus on the death penalty here
if the concern is that there may be an activiat juror that slips
through the jury selection process?

SPEAXER RENNER: Representative Jacques,

MR. JAMCQUES: That <¢ould =<« thank you, Mr. Speaker.
That could be the subject of another bill maybe next session. I
would invite your co-sponsorship on that. But regarding this
bill, it addresses the issue of an activist juror on the penalty
phase. This is what this bill {s dealing with., Just the
penalty phase in a capital offense trial,

SPEAXER RENNER: Leader Driskell, you're recognized.

MS. DRISKELL: Thank you, Mr. Speaker. Can you speak
to any evidentiazy or procedural issues that might impact
whethe:z & jury is more or less likely to recommend death?

SPEAKER RENNER: Representative Jacgues.

MR, JACQUES: No, I can’t speak to that. I think ==

SPEAKER RENNER: Follow-~up, Leader Driskell?

NS. DRISKELL: (Shakes head.)

SPEAKER RENNER: Representative Hinson, you’re
recognized for a series of guestions.

M5. HINSON: Thank you, Nr, Speaker. This will be
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brief. Representative Jacques, do you know how many people on
death row have been exonerated?

SPEAXER RENNER: You’re recognized.

MR. JACQUES: I don't have the exact nunber, but maybe
you can enlighten me.

SPEAXER RENNER: Representative Hinson, you have
another question?

MS. HINSON: Thank you 30 much, Mr. Speaker. I
romanber it from Committee, I didn't know either. It was 30
people, one of whom was in the audience that day.

SPEAKER RENNER: Well, then, Representative Hinson,
you already knew the question -~ ansver before you asked the
question. Do you have another question that you don’t know the
answer to?

MS. HINSON: So 40 you think the jury got it wrong?

SPEAKER RENNER: Do you have another question,
Representative Minson?

MS. HINSON: Okay. 1've got to run them through you
first, Let me ask you.

SPEAKER HINSON: Yes, ma’an.

MS. HINSON: 1Is thia a questicn? Do they aliow a
juror to proceed Lf the juror admits a diskelief £n the death
penalty?

SPEAKER RENNER: Representative Jacgques.

NS. KINSON: Thank you.
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MR. JACQUES: Thank you, Mr. Speaker. It really
depends. It’s a very nuance question. One you asked in
Comnittee. It's not 30 much whether or not the jury does not
belleve in the death penalty, It's whether or not that belief
vould prevent them from following the law. And 30, you know, in
4 common sense scenario, I think most -- a prosecutor probably
would not want that individual on their jury. B8ut that alone
deos not disqualify them. There would have to be an additional
inquiry., And if that person maintains that they can follow the
lav despite their own personal belief, that person could
potentially serve on a jury.

SPEAKER RENNER: Representative Minson.

MS. HINSON: So finally there would be no need for
this change if everyone that ends up on the jury based on
inquiry could follow the law?

SPEAKER RENNER: You're recognized.

MR. JACQUES: No, I disagree wvwith that. This law is
necessary.

MS. HINSON: Thank you, Mr. Speaker.

SPEAXER RENNER: Representative Rayner.

MS5. RAYNER-GOOLSBY: Thank you so much, Mr. Speaker.
And, Representative Jacques, we have had the opportunity to kind
battle each other in court. And so I do respect your acumen.
Unlike you, I em just a simple country lawyer. I know that
you~all will laugh when 1 say that, but I really am. So if you
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could just walk me through how your bill cemports to Ramos v.
Louisisna and what -- the constituticnality really surrounding
that. If you could walk me through that.

SPEAKER RENNER: Representative Jacgues.

MR. JACQUES: Thank you, Mr. Speaker. And thank you
for the question, Representative, Gladly, so the Ramos case,
that was scmething that is totally different than what we’re
dealing with here. Ramos dealt with two states initislly that
had & threshold of a nonunanimous threshold to actually convict
somebody of a crime. Those two states were Louisiana and
Oregon. Loulsiana ended up amending their law to requirze
unanimous jury verdict for a conviction. But Oregon still
allewed for nonunanimous jury sentence == excuse me -- a verdict
for & conviction.

And so vhat the Supreme Court said, the United States
Supreme Court said to convict sonebody that it had to be
unanimous and therefore overturned and invalidated Oregen’s
death penalty or just statutory framework when it comes to
convictions,

Ke're not talking about that in cur bill, because our
BLl1l in Florida for as long as I can remenmber from decades
required a unanimous verdict te convict somebody of a crime.
Our bill still maintains that., We're just talking about the
penalty phase, the last portion, which is the recommendation for
death,

TURNER REPORTING SERVICE, INC,

6808 Poley Creek Drive, West, Lakeland, Florida 33811
(863) 838~4530




O ® <9 & v & W N W

L N N N = S = S = N = S R
N A WN e O Y DY AW N O

16

SPEAKER RESNER: Representative Rayner-Goolsby, you're
recognized for a series of questions.

M5. RAYNER-GOOLSBY: Thank you, Mr. Speaker. 1 don't
know 1f I have a series, but I will see what I can do. So,
Representative Jacques, thank you for that answer. So I want te
kind of just like level set. You indicated that the threshold
for conviction, that was -- that had to be unanimous. And then
we vanted to also QO to =~ vwe also wanted 1O GO to -- we're
thinking about the threshold for conviction must be unanimous.
So now we're thinking about possibly take -- the State taking
scaecone’s life. Could you walk me through the analysia, the
legal analysis of why the threshold for taking somecne’s life
should be lower than an actual ceaviction of a crime?

SPEAKER RENNER: Representative Jacques.

MR. JACQUES: Thank you, Nr. Speaker. Representative,
the threshold is not lower under this bill. In fact, it
maintains the current requirement that to convict scmebody of
the crime that would make somebody, you know, even go to the
penalty phase has to be unanimous, all 12 juroxs. In fact, as
you know, most -- as I alluded to earlier, most cases in court
only require six juroras. But in capitsal offenses, you need 12,
So it's actually twice as harxd. You’re convincing twice as many
people to convict somebody. It then goes to the penalty phase
where then you still have to convince, a prosecutor, all 12

jurors that there is an aggravating factor that exists that
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would make the person eligible for the death penalty. What
wve're discussing is that last portion when the jury is simply
giving & recommendation. And the difference {3 -~ the reason
vhy the courts said that that portion doesn’t have to be
unanimous is btecause it's no longer a finding of fact. Whenever
& jury is engaged in a finding of fact, they have to determine
it unanimously. And the reccmmendation i{s no longer & finding
of fact. 1It’s the jury giving their reccamendaticon as to what
they vant to see done, but it's not something that is based in
fact analysis, That is the difference. And those safeguards
still apply. And it does not lower the threshold.

SPEAXER RENNER: Representative Rayner~Goolsby, you're
recognized for a question.

MS. RAYNER~-GOOLSBY: Thank you, Mr. Speaker. And then
I'm going to defer to my ¢olleagues. And so,
Representative Jacques, and once again, you know, I am not the
nost learned lawyer in this -- in this building, but I
understand that you’re talking about a finding of fact in a
conviction. And I‘’ve done a penalty phase before. And so could
you agree -- could we agree that when you == when the jurors
have to find the agyravating factors or mitigating factors, they
are still making scawewhat & finding of fact, correct? Could we
agree to that?

SPEAKER RENNER: Representative Jacques.

MR. JACQUES: Yes, that is correct and our bill still
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says they all have to agree. It's still a unaniscus threshold
when they have to find an aggravating factor exists,

NS. RAYNER-GOOLSBY: 1'm going to defer to my
colleagues,

SPEAKER RENNER: Other gquestions?

Fepresentative Gantt, you're recognized for a question or two or
2ix,

NS, GANTT: Thank you, Mr. Speaker. My gquestion is in
regards to the activiat juror that you sentioned earlier, Is it
your assertion that jury nullification is not a recognized
practice in our judicial system?

SPEAKER RENNER: Representative Gantt, that’s not
germane to this, but if you have other questiona.

MS. GANTT: Thank you, Mr. Speaker. WNell, I believe
that Representative Jacques’ point o activist juror, in his
previous responses he indicated that the law doesn’t require or
the law doesn’t permit opinions from the jurors. However, jury
nullification 18 a recognized practice in jury trials. So that
was the basis of my question.

SPEAKER RENNER: Representative Jacgques.

MR. JACQUES: Thank you, Mr. Speaker. 1 would
disagree, Jury nullification is highly discouraged in legal
practice, And voir dire and jury selection i{a highly emphasized
that you must follow the law. And, in fact, before the jury
gets impaneled they actually ralise their right hand and take an
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cath that they will base their decision based on the facts

and -~ and nothing other than that. They can’t base it on
anything ocutside of vhat has happening in that courtrocm. And
50 to have jury nullification would be a deviation from that snd
a violaticn of their cath, thus making them an activist juror
which is highly discouraged in our legal system.

SPEAKER RENNER: Representative Gantt for a followsup.

MS. GANTT: Thenk you. Thank you, Mr. Speaker, I
don’t think that was responsive. I asked you specifically is
it =« are you asserting that it i3 not a recognized practice,
which it 1s, even though it may not be encouraged? I‘m asking
is it a recognized practice or does it occur in jury trials
currently?

SPEAKER RENNER: 1I'11 allow it, but I want to bring
this back to the topic about the bill in front of us,
Representative Jacques.

MR. JACQUES: Thank you, Mr, Speaker. Yes, a jury
activism exista and this s what this bill is trying to address.
It shouldn’t exiat in something as important as seeking justice
for families who have hed fanily members killed in the most
heinous ways. It should not exist there at all, And this is
what this bill seeks to address and stop.

SPEAKER RENNER: Representative Gantt for another
Quesation.

NS. GANTT: Thank you, Mz. Speaker. S0 is it your
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positicn that the right to a jury trial does not apply to &
sentencing phase? That’s a different topic on the sanme bill, 1
moved avay from jury nullification.

SPEAKER RENNER: Do your best, You’re recognized.

MR. JACQUES: Thenk you, Mr. Speaker. No, that's not
my position. In fact, our bill allows for a robust jury
participation within the penalty phase., They have to find that
an aggravating factor exists unanimously and then they have to
give a reccemandation as to whether death or life. And 3¢ the
jury is very much involved in that phase.

SPEAKER RENNER: Represeantative Gantt, for a gquestion.
You're recognized.

M5. GANTT: Thank you, Mr, Speaker. Thank you for
that response. So based on that, on your response, what is the
justification for not requiring unanimity in a jury's verdict in
a sentencing phase for death?

SPEAKER RENNER: That’'s been asked and answered,
Representative, 0o you have another question?

MS. GANTT: No, I don’t have any more questions,
Thank you.

SPEAKER RENNER: Any other guestions?

Representative Gottlieb, you’re zecognized for » guestion.

MR. GOTTLIEB: Thank you, Nr. Speaker. So,

Representative Jacques, [ want to make sure ! understand what

you’'re saying in reference to Poole., Poole, you would agree, is
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4 state court case, State Supreme Court case?

SPEAXER RENNER: You're recognized.

MR, JACQUES: Yes.

SPEAKER RENNER: Representative Gottlieb, for a
follow-up.

NR. GOTTLIEB: Thank you, Mz. Speaker. So you would
4gree that that -- the rationale of that 2019 Florida Suprene
Court has not been challenged by higher courts at this poist in
time?

SPEAKER RENNER: Representative Jacgues.

MR. JACQUES: Thank you, Mr. Speaker. Yes, Poole
still stands. 1It’s good law. It has not been challenged., It
has not been overturned, And there’s no other cases to the
contrary of its findings that says a unanimous recoemendation is
rpot required constitutiomally in the penalty phase,

SPEAKER RENNER: Representative Gottlieb.

MR. GOTTLIEB: But essentiaslly -- thank you,

Mr. Speaker, my apologies. But essentially what happened in
that activist court is that the court found that a jury
shouldn’t be considering mitigation, because they found that
that was mercy; is that correct?

SPEAKER RENNER: 1Is there a question in there?

MR. GOTTLIEB: Yes, that’s why I said, “Is that
correct?”

SPEAKER RENNER: You’re recognized.
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MR. JACQUES: Thank you, Mr, Speaker. No, I disagree
with your assessment and I disagree that it was an activist
court as well.

SPEAKER RERKER: Representative Gottlieb, you're
recognized.

MR. GOTTLIEB: Thank you, Mr. Speaker. But a reading
of the Poole opinion indicates that the court stated that
weighing aggravating and nitigating circumstances involve
Judgments of mercy, which i3 exactly what mitigation is thesze
for. So it seems like the 2019 opinion from the Poole court is
saying jurors should not consider mitigating factors and that’s
exactly what makes them an activist court in my opinion. But
why == why is that correct and noet in contravention with the
DUnited States Supreme Court Wurst opinion?

SPEAXER RENNER: Representative Jacques.

MR. JACQUES: Thank you, Mr. Speaker. The Poole case
simply says that vhenever there’s a finding of fact, that is
when the unanimous threshold is triggered. And so when you're
doing a reccmmendation that’s nc longer based in a finding of a
fact, it then simply becomes a recommendation that -- and again,
you know, some states don't even have that portion. You know,
if the trial happens, they convict. They go to the penalty
phase, They find that an aggravating factor exista. And then
it’s all up to the judge. Because the courts have zealized that

that portion is no longer a portion where a jury is neceasary,

TURNER REPCRTING SERVICE, INC,
6808 Poley Creek Urive, West, Lakeland, Florida 33811
(863) 838-4530




&

®© O 9 O M e W N -

N N NN N NN e e e e e e e e
w s W N e OV O 9w e W N - O

23

because it's no longer a finding of fact.

SPEAXER RENNRER: Representative Gottlieb, you’re
recognized.

MR. GOTTLIEB: Thank you, Mr. Speaker. So under your
nev schene vhere you have a reccemendation going to 8 judge, how
do you reconcile that with Apprendi?

SPEAXER RENNER: Representative Jacques.

MR, JACQUES: Thank you, Nr. Speaker. It’s not
inconsistent with Apprendi. I don’t see how Lt ia,

SPEAKER RENNER: Representative Gottlieb.

NR. GOTTLIEB: Representative Jacques -- I'm sorry.
Thank you, Mr. Spesker. Ny apologies. Representative Jacques,
dossn’t Apprendi indicate that every fact for an offense that
relates ¢ the penalty must be proved beyond a reasonable doubt
and submitted to the jury? And in this case you’re allowing the
Judge to make socme of those findings by kicking it -- the
recomnendation to the judge,

SPEAKER RENNER: Representative Jacques.

MR, JACQUES: Thank you, Nr. Speaker. The bill does
not do thet. In fact, it"s to the contrary. It specifically
states that when there i3 a finding of fact, the jury is
involved, When it°s not, they can make a reccemendation and the
judge will then impose a sentence. If it's & recommendation of
death, the judge can give 1ife or death. And 30 the judge is

not making any determination of fact. That is all up to the
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jury by the time it gets to that last pertion of the penalty
phase.

SPEAKER RENNER: Representative Gottlieb, you're
recognized.

MR. GOTTLIEB: Thank you, Mr. Speaker. But
uvitinmately, Representative Jacques, your bill is a jury
recommendation to the judge and then the judge is the ultimate
finder, correct?

SPEAKER RENNER: Jepresentative Gottlieb, you asked
the question, Representative Jacques, you can answer. There we
go.

MR. JACQUES: Thank you, Mr. Speaker. The bill
recognizes that the judge £3 responsible for sentencing. And 30
this is vhat the judge L3 doing in our aschenw 13 exercising
thelr ultimate prercgative as the sentencing person in the
courtroon,

SPEAXER RENNER: Are there any other questions of the
sponsor in the last two minutes? Any other questions of the
sponsor? One last bite at the apple. Seeing no --
Representative Gantt, 4o you have anothey gquestion?

All right. Seeing no other questions, are there any
amendnenta?

SECRETARY: On the desk, Mr., Speaker.

SPEAKER RENNER: Read the first amendeent.

SECRETARY: Representative Rayner~Gooslby offered the
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following amendnent with title Anmendment Barcode 27059%, between
lines 25 and 26 insert an amendment.

SPEAKER RENNER: Representative Rayner-Goolsby, you're
tecognized to explain your anendment.

MS5. RAYNER-GOOLSBY: Thank you so much, Mr. Speaker.
Menbers, this is to repeal the deal gualification as defined by
Florida Statutes 913.13, And that is the smendment,

SPEAKER RENNER: MHaving explained her amendment, any
questions of the sponsor? Any questions of the sponsor for the
amgndnent? Seeing no questions of the aponsor, are there any
amendments to the snendnent? Are there any amendrents to the
anendment?

SECRETARY: None on the desk, Mr. Speaker.

SPEAKER RENNER: Any substitute amendnents?

SECRETARY: None on the desk, Mr, Speaker.

SPEAKER RENNER: We will open debate, Is there debate
for this anendment? Any nmember wishing to debate? We are on
barcode 270595, Seeing no debate, you're recognized to close aon
your amendment.

MS. RAYNER-GOOLSBY: Thank you, Mr. Speaker. And,
members, I just kind of want to walk through what 913,13 is,
This Lla the death gqualification for jurors. The practice
results in juries that are more prone to convict and more likely
Lo sentence sompecns to desth than a random cross-section of the

comrunity a3 the juries was intended since the 1600s.
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And I want to also be very clear for you. Like I have
massive problems with the Criminal Justice System here in the
State of Florida and in the country. But this is the best
system in the world., It is literally the best saystem in the
world., And I feel like vwe can make it better. Right?

And 50 cne study of 12 trials conducted in Duval
County from 2010 to 2018, death makes up roughly 30 percent of
the county. [In particular in every model examined, black folks
where other jurors of color were excluded at rates more than --
more than the twice of white jurors. In 1968, the Supreme Court
of the United States held that the jury conmposed after the
dianmissal of all those who oppose the death sentence was biased
in favor of death, Such a jury was not impartial and thus
viclated the sixth and 14*" amendment.

So 913.13 says that if you have an opposition to
death, you cannot serve, Well, actually, members, that makes
that you are actually biasing the jury towards death. And we
need to have a cross-section of jurors that are able to se:zve
that are death qualified. And you never know depending if the
factors are egregiocus enocugh, maybe someone who would normally
be opposed to the death penalty would actually find themselves
voting in favor or == voring in favor of sentencing scmecne to
death. But the constitution holds as juries are nade up, And
being a jurist is a sacred job that we have in the justice

system that it should be a cross~aection of our community.
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S0, members, 1 would just ask that you would be with
me on this, that you would agree to repeal this and that we
would make sure that if we’re going to go to eight to four that
we actually have a cross-section of our community. So I hope
for your favorable support. I think it’s a friendly amendment,
50 I hope for your favorable support. Thanks.

SPEAKER RENNER: Representative Rayner-Goolsby having
closed on her Anmendment Barcode 27059%, nembers, all those in
favor of amendment, please say yea.

(Nembeors vored yea.)

SPEAKER RENNER: All those opposed say no.

(Members voted no.)

SPEAKER RENNER: Show the amendment fails, Read the
next amendment.

SECRETARY: Representative Joseph offered the
fellowing amendment with title Amendment Barcode 645381, remove
Lines 55 through 140 and insert an amendnent.

SPEAKER RENNER: Representative Harris, you're
recognized to explain Representative Joseph's ameadment.

MS. HARRIS: Thank you, Nr. Speaker. So this
arendment changes the requirement of eight jurors to ten jurors
instead to recommend & life sentence,

SPEAKER RENNER: Representative Marris, having
explained the amendment, are there any questions on this

amendrent? Any questions on this amendment? Seeing no
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Gquestions, are there any amendnents to the amendment?

SECRETARY: None on the desk, Mr. Speaker,

SPEAKER RENNER: Are there any substitute amendmenta?

SECRETARY: None on the desk, Mr. Speaker.

SPEAXKER RENNER: All right. Debate, we’re open for
debate. Anycne want to debate? Representative Harris, you're
reccgnized to close on Representative Joseph's amendment.

NS. HARRIS: Thank you, Mr. Speaker. So only three
states out of the 27 that impose the death penalty do not
require unanimity. And most allow for <« that don't, allow for
ten to two decision. If the aim of unsnimity for the death
penalty is for the jury to demonstrate such conviction of their
recommendaticns that it mitigates any doubt, then ve are
dramatically viclating thet aim. S50 I think this $3 a good
anendnent. It’s a compromise and I think it should be voted up.

SPEAKER RENNER: Representative Harris having closed
on Anendment Barcode 645321, all those in favor say yea.

{(Menbers voted yea.)

SPEAKER RENNER: All those opposed say no.

(Menbers voted no,)

SPEAKER RENNER: Show the amendment fails. Read the
next anendment.

SECRETARY: Representative Joseph offered the
following amendment with title Amendment Barcode 375617, remove

lines 5% through 148 and insert an amendment.

TURNER REPORTING SERVICE, INC,
€808 Poley Creek Orive, MWest, Lakeland, Florida 33811
{863) §38-4530




I ST Y S VR

w =

10
11
12
13
14
1%
16
17
18
19
20
21
22
23
24
25

29

SPEAKER RENNER: Leader Driskell, you're recognized to
explain Representative Joseph’s amendment.

MS. DRISKELL: Thank you, Mr. Speaker. So this is an
amendment that would try to keep some guardrails in place and
effectively it would require the court to order a new trial with
respect to sentencing if after the sentencing procedure the jury
was not unanimous. SO we're looking for a unanimous verdict,

If it was unanimous, it gives the court the opportunity to order
4 nev trial, If at the second time the jury cannot come back
unanimous, the court would be able to impose a life sentence.

So still a very harsh sentence and it would be a life sentence
without the possibility of parole. And again just tzying to
make sure that we maintain that standard of a unanimous verdict
and put that guardralil in. That's the amendment, Nr. Speaker,

SPEAKER RENNER: MHaving explained the amendnent, are
there any questions? Any questions of the sponsor? Any
questions of the sponsor?

You're welcome to debate. Any members like to debate
this amendment? Seeing no debate, Leader Driskell, you're
welcome to close.

MNS. DRISKELL: Thank you, Mr. Speaker, Members, this
anendment will preserve the need for unanimous juries and put
guardrails in place to ensure that the worst consequences of
this bill do not come to fruition, It still sllows for

nonunanimous jury decisions provided thexe is at least one

TURNER REPORTING SERVICE, INC.
6808 Poley Creek Drive, West, Lakeland, Florids 33811
(863) B838-4530




e O 4 & v e W N -

L N N N et
W oA W N e O W 0 W s W N e O

30

aggravating factor in the case that has been unanimously
approved by the jury.

Florida has the nost death row excnerations in the
natien, The most. It clearly demonstrates that there are gaps
in our very fine Criminal Justice System perhaps relating to law
enforcement, prosecutorial scrutiny, or other factors. But what
this means (3 that we get it wrong the most. I promise you this
is not a factor in which we want to be leading other states,

Considering this long and sordid history of nearly
condemning the innccent to die and the likely instances of it
actually eccurring here, it’s crucial to keep guardrails in
place to ensure our great state avoids killing innocent
Floridians who did not comnit the crise in gueation.

In the 2020 Ramos versus Louisiana decision, the
United Statea Supreme Court wrote in the majority opinicn, which
by the vay was joined by conservative and more liberal justices
alike, but the court wrote that the state lavs providing for
nonunanimcus jury systems were rooted in racism allowing white
jurors to make the votes of minorities on juries swaningless,

In other words, there were no compelling policy
reasons to have nonunanimous jury verdicts in the first place.
It’s a great opinien, 1 enccurage you-all to read it.

And aince Florida has disproportionately condenned
pecple of color to die within its Criminal Justice Systen,

unanimous juries are 4 guardrall to prevent the worst abuses of

TURNER REPORTING SERVICE, INC.
6808 Poley Creek Drive, West, Lakeland, Florida 33811
(863} 838-4530




W @ G W e W N e

N N NN NN e e e e e A e e e
[T I R U~ B T R L . o R TR~ R S ]

31

our system,

In 2017, Florida statutorily reguired that a death
sentence could only be imposed if it was unanimously
recomnended. We heard today that that was a recent change.

But I think though it was a recent change, it was a
positive one and really brought us into alignment with where our
policy should be.

The bill is also trying to reverse Florida Statute --

SPEAKER RENNER: Representative Driskell, time is
expired, MHaving closed on the amendment, we will proceed to
vote on 375617, Amendment Barcode 375617.

All those in favor say yea.

(Menbers voted yea.)

SPEAKER RENNER: All those opposed please say no.

{Menbers voted no.)

SPEAKER RENNER: Show the amendnent fails. Read the
next amendment.

SECRETARY: Representative Gantt offered the following
angndment with directory and title amendments. Barcoede 225051,
tetween lines 98 and 99, insert an amendment.

SPEAKER RENNER: FRepresentative Gantt, you’re
recognized to explain your amendment.

MS. GANTT: Thank you s0 much, Mr. Speaker. This
apendment is pretty simple even to noncriminal defense attorneys

or criminal practitioners. It deletes aggravating factors A, B,
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and D, because these require no extra findings. And under this
bill any one of them will be sufficient for a death sentence.
This would add a layer of protection to ensure only truly the
vorst offenders receive a death sentence. And that is the
amondment, Mr. Speaker.

SPEAXER RENNER: Any questicons of the sponsor? Any
questions of the sponsor? Any debate on the amendment? Debate
on the amendment?

Seeing no debate, Representative Gant:, you’re
recognized to close on your amendment.,

MS. GANTT: Thank you, Mr. Speaker. The entire point
of aggravating factors is %o separate the worst of the worst
offenses. These particular factors defeat the purpose of
aggravating factors entirely. These factors do not speak to the
seriousness of the capital offense at all., As such, they do not
telong in statute and have been used to sentence people to death
fow that do not belong there. Ny amendment ensures that the
worst of the vorst crimes that are committed in Florida recelve
the highest level of punishment which is state sanctioned surder
or what you call the death penalty. And that is the amendment,
Nr. Speaker.

SPEAKER RENNER: Representative Gantt having closed on
her amendment, we are voting on Barcode 22%051. All meabers in
favor, please say aye,.

(Nexbers voted aye.)
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SPEAXER RENNER: All those in favor say no,

(Nembezs voted no.)

SPEAKER RENNER: Members, by your vote, please show
the amendnent falls., Read the next amendment.

SECRETARY: Representative Gantt offered the following
anmendment with title Amendment Barcode 853375, remove lines 99
through 172 and insert an anendsent.

SPEAKER RENNER: Representative Gantt, you're
recognized to explain your amendment.

MS. GANTT: Thank you, Nr. Speaker. Ny amencwent
simply repeals the capital drug trafficking porxtion of the bill,
Drug trafficking, while you may believe that is a terrible
crime, it is not murder., And as such, it does not warrant the
death penslty. And that is the amendment, Mr. Speaker.

SPEAKER RENNER: Any questions of the spoasor? Any
questions of the sponsor?

Seeing no questicns, are there debate? Is there any
debate on this amendwent? Representative Jacques, you're
recognized for debate,

MR, JACQUES: Thank you, Mr. Speaker. At a time when
record number of young people, of our young people in our state
and across this nation are dying from the scourge of dangerous
drugs such as fentanyl making its way across the open Biden
bozders, this is no time for us to be going soft when the drug

traffickers are killing our children. It must be maintained on
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our books and they must deserve the ultimate punishment within
our statutes. Please vote down on this bad amendment,

SPEAKER RENNER: Representative Hart, you're
recognized in debate.

MS. HART: Thank you, Mr. Speaker. Representative,
thank you for thet amendment. You know, our prisons are
overcrowded. Now, we're talking about killing those that are in
then. But what we need to do is figure out how do we allow our
low~level individusls to be able to be released, But I will not
support the death penalty. Good amendment. Thank you.

SPEAKER RENNER: Other members wishing to debate?
Other nmembers wishing to debate, you're recog == seeing none,
you're recognized to close on your asendment,

MS. GANTT: 1 do not believe that anyone has been
sentenced to death under this provision, And 1 wish we had the
same energy, becsuse it is egregicus that so many people are
dying from fentanyl use. I wish we had the same energy in the
‘90s when the crack epidenic was happening. But it was most
black communities. So this part of the statute has not been
applied and should not be applied here especially vhen we are
not requiring unaninity in our jury sentencing phase,

Only eaight countries in the vorld apply the death
penalty to noaviclent drug offenses. Scme of those include
China, North Korea, and Savdi Arabia. The International

Covenant on Civil and PFolitical Rights prohibits the isgosition
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of a death penalty for any but the nmost serious crimes. And
this covenant was agreed upon by the United Natfons, These
offenses are serious, but they do -~ they are not murder. If we
want to reserve the right or reserve the death penalty for the
worst of the worst crimes, this amendment 1s a step in the right
direction and a step that Florida can take into the modern
world, Thank you, Mr. Speaker.

SPEAKER RENNER: Representative Gantt having closed on
her Amendment Barcode 853375, members, we'll proceed to vote,
All those in favor say yea.

(Members voted yea.)

SPEAKER RENNER: All those opposed say no.

(Nexbers voted no.)

SPEAKER RENNER: Menmbers, by your vote please show the
amendment falls., Read the next amendment.

SECRETARY: Representative Joseph offered the
followving amendment with title Amendment Barcode 161859, between
lines 172 and 173, insert amendwment.

SPEAKER RENNER: Before I call on you,

Representative Gottlliedb, please we have one announcement. A
very important one. Representative Tramont for announcesent,
please, you’re recognized.

MR. TRAMONT: Thank you, Mr. Speaker. 1’d like to
just recognize two apecial people in ny 1ife in the west
gallery. First of all the real rockstar of the family, I1'd like
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to recognize. Give a Florida House welcome o my wife
Stacy Tramont up in the «est gallery, please,

SPEAKER RERNER: Welcome to the Florida House.

MR. TRAMONT: And true by parctisan fashicn, my
daughter Kennedy Reagan turned seven years old today. Let’s
please wish her & happy birthday.

SPEAKER RENNER: Thank you. Representative Gottliedb,
you're recognized to explain Representative Joseph’s amendment.

MR. GOTTLIEB: Thank you, MNr, Speaker. This is a
pretty simple amendsent, We allow in certain limited
cizcumstances what we call death penalty volunteers which means
an individual who wants to volunteer and accept the death
penalty. This bill does scesthing different, And what it does
it allows for an individual to accept a life sentence. So
when -- on a death case, there's two applicable sentences, life
or death. This bill says that if an individual wvants, they can
offer to plead guilty in exchange for a sentence of life without
the possibility of parole. Of course, there would be a hearing
held still where the family, friends, 30 on and so forth of the
victim can come forth and testify about the individual and have
an opportunity to make statements t¢ the court., But this would
alleviate the necessity for & lengthy and expensive trial. The
individual would spend the rest of their life in jail without
the possibility of parole. That i3 the amendnent, sir.

SPEAKER RENNER: Representative Gottlieb having
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explained his amendment. Members, welcome back to the chamber.
And august former colleague of ours Senator Colleen Burton.
Welcome back.

Are there any mexbers wishing to ask
Representative Gottlieb questions regarding the anendsment?
He're copen for questions. Any questions?

Is there any debate? Any debate? The floor is cpen
for debate. Seeing no debate, Representative Gottlieb, you're
recognized to close on the amendment.

MR. GOTTLIES: Thank you, Nr. Speaker. So this is a
cost-saving measure, number one. Death penalty appeals, death
penalty cases cost a tremendous amount of money. They typically
require -- and most of them go to the public defender and
require twe public defenders to represent an individual. Then
there's the appeal to the Supreme Court, capital collateral
attorneys, federasl appeals, so on and so forth.

And what this does is well -~ which I think is equally
if not more important is it gives closure immediately to -- to
the friends and family of the individual who was murdered. It
allows the -- the acceptance of that sentence of life
imprisonment without the possibility of parole, ends the case,
ends the expense, ends the time spent in court dealing with it
And it’s juat simply something that makes sense. Also, because
we have so many wrongful convictions that’s ended with this,

because the individual obviously is accepting the life sentesnce.
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And 1 just think it makes sense when ve allow death penalty
volunteers to allow somebody TO accept 4 sentence of life, allow
the court to accept it, allow the people to have their day in
court, say their piece, and end the case early. That is the
bill, sir.

SPEAKER RENNER: Representative Gottlieb having
adrolitly closed and presented Representative Joseph's Amencwent
Barcode 161859, Members, please show your support by saying
yea.

(Membeors voted yea.)

SPEAKER RENNER: All those opposed to the bill say no.

(Menbers voted no.)

SPEAKER RENNER: Members, by your vote, please show
the amendnent fails.

Representative Jacques, you’'re recognized, sir, for a
motion.

MR. JACQUES: Thank you, Mr. Speaker. 1 move that the
tules be vaived in CS for €5 SB 450 be read a third time by
title and placed on final passage,

SPEAKER RENNER: Representative Jacques moves that CS
for CS for W8 450 be substituted for CS for CS for HB 555 and
that the senate bill be read a second time by title. All those
in favor say yeas.

(Nembers voted yea.)

SPEAKER RENNER: All those opposed say nay.
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(Menbars voted nay.)

SPEAKER RENNER: All right. Show the amendment
adopted. Read the senate bill by a second tinme by its title,

SECRETARY: By Rules, Criminal Justice, and
Senator Ingoglis and others., CS for C5 for Senate Bill 4%0. A
bill to be entitled An Act Relating to the Death Penalty.

SPEAKER RENNER: Representative Jacques, you're
recognized to explain the senate bill.

MR. JACQUES: Thank you, Mr. Speaker. This £3 the
bill that we’ve just been discusaing.

SPEAKER RENNER: Are there any anendments?

SECRETARY: There are none on the desk, Mr. Speaker.

SPEAKER: We're going into structured debate.
Structured debate, We should have a script on that, but you’'re
recognized to open the first segment of that structured debate.

MALE: Thank you, Nr. Speaker. 1'd like to yleld o
Representative Rayner-Goolsby.

SPEAKER RENNER: Representative Rayner-Geolsby, to
begin the structured debate, you're recognized.

NS. RAYNER-GOOLSBY: Thank you so smuch, Mr. Speaker.
Menmbars, I understond that cur issues with the death penalty is
complex. 1 understand that when we think about folks that we
love and if we even try to put ourselves in the shoes of people
who may have lost someone tragically, it is heart wrenching. 1

know that Representative Jacques and I -- I believe it was
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happening ~=- the death happened in your district, but then the
child was In our district, the young child that was killed by
his father. His mother was killed in his district and then the
child was thrown to alligaters in my district. And you think
about the death penalty and you think about the worst of the
worst., Right? Like I get it. I get that innate =~ that innate
need for retribution. I get that innate nead (or us to do -~
for the worst ©f the worst to have the worst of the worst done,
the final act, death.

And so, members, what I'm here zeally to discuss is
the unanimity portion of this. I can have a policy in
philosophical discussion with you why I am not in support of the
death penaity. And I get {t. Like I -- and I really have no
judgnent for those who are in support of it, because I get it.

I get like hov complex it is. Right? I get what we have to
struggle with and deal with.

But I also understand that as legislators what we have
to do to follow the lavw. Especially I think the bar for lawyers
who are legislators is even higher. And so, mexmbers, I have a
hard time with this bill., And I have concerns with this bill.
When I think sbout big Murst and I think about little Hurst and
I think about Poole, I think about Ramos. I think about
these =~ this cadre of rulings that seem to shov that the court
i3 shifting towards unaninity when it comes to death.

I have a problen with even Ramos which is more
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recently decided that the threshold for death or the threshold
for conviction rather, I‘m sorry, threshold for a conviction
rather i{s unaninity, But somehow when we’re asking people to
nrake the decision to kill somebody -- like let’s call it what it
is -- making the decision to kill somebody, that the threshold
should not be as high as unaninity as wvell, I have & problen
with that. I'm concerned about that., I don’t know if it would
cut constitutional muster., And I‘m also thinking about -- when
we’re thinking about Ramos, I believe that was decided in 2020,
It’s really reflective of the same makeup of the Supreas Court
that we have now. S¢ then the guestion becomes, well, the
Supreme Court that we have now said the conviction which is a
lower threshold should be unanimous. So then should the
mitigating and aggravating factors that are decided, should that
be unanimous as well?

And 1 understand that my colleague, my learned
colleague, he spoke about Foole. But I also want to
highlight -- the way that I've read Poole i3 that the court did
not hold that Flozida's death penalty sentencing structure
should eliminate jury unanimity,

3¢ that vord "should* -- and I'm a big believer that
words pean things and especially as lawyers -- and I think the
lawyers can appreciate that, Me will argue down what a word
peans. S0 it says =~ it says the death penalty scheme should

eliminate juror unanimity., 5S¢ jurors once again we’re --
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jurors -~ legislators, members, sorry, I felt 1like I was back in
cours.,

SPEAKER RENNER: Counselor, please proceed.

MS. RAYNER-GOOLSBY: Thank you, Your Homor. But,
pecbers, we're making that decision. And I think that when
we're thinking about somecne’s life regardless of what they have
or have not done, that thresheld has %o be high., I think that,
you know, I remember wvhen this first became & conversation after
the person that murdered people in Parkland, because I won't say
Ris name, he doesn’t deserve for his name to be said In this
chanber, the rhetoric was -- it was one juror. And it was
actually three jurors that voted for life and eight jurors that
voted for death. And that became the basis of this bill.

And I know that Representative Jacques and I have
talked and he's actually said he's felt strongly about this well
before this matter. But I have a hard time dealing with this in
the political climate that we're in. And I also want to say to
my colleagues vhe are personally affected by this -~ I
understand that this vote is hard for you-all,

Representative Daley, Representative Hunaschofsky, and
Representative Cassel -- I understand, because this is your
pecple, this is your community.

i1 == I really feel like we have to give mpeaningful
consicderation to this., When ve are asking jurors, people who --

I want to walk you through what it means to be & death certified
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juror, You don't just picked to sit on a jury and you'zre death
certified. You go through a process. And wher you are & juror
that’s on a death penalty case, this is not normally most of the
times, bless you, most of the time you are not just there for
five or six days. In the case of the death sentencing process
with the case in Parkland, I Delieve that the jurors served on
that death -~ the penalty phase for about six months.

You'’re there., You’re in it. We’re asking jurors,
we’re asking people, we’re asking citizens of the State of
Florida to hear evidence, to welgh evidence, to visit the scene,
to really relive trauma. And for those ©of you == and if
Representative Campbell vas here, he would tell you this. Our
brain doesn’t really know the difference between our trauma and
other trauna. It’'s just as trauma.

And so the fact that we want to reduce this to eight
to four is concerning to me. 1It’'s concerning, because I don’t
believe it’s constitutionmal. 1 don’t believe that the list of
cases that I've illuminated indicated that would measure up to
the constituticnality. I‘ve concerns about the fiscel impact of
this bill, what it would actually cost fiscally when we’re
thinking about trying death penalty cases.

I also have concerns about just -- Florida gets it
wrong & lot. Florida gets this wrong 8 lot, We lead the nation
in death penalty exonerees., And so we have not even proven to

get this right. And yet we want to have a lower threshold and
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which I think would impact more people,

S 1 believe in the good faith of this process.
Representative Jacques, like I know your heart. I have known
you for a very long time. So I know that your heart is in the
right place. T just don't think this is the way that we get
there. 1 don’t think this is the way that we get there,

And I said this in the comnittes and 1’11 say it now,
i’m also concerned that we have folks on PL level who are using
this and uvaing tragedies to bolster their political ambition,
And, Representative Jacques, that has nothing to do with you. 1
said the PL level. And I'm concerned about that. Because at
the end of the day when we think about death penalty cases,
we're not only thinking about the defendant, but we’re thinking
about fanmilies that have to be retraumatized every time one of
these cases come up for appeal. And I believe
Representative Gottlied, Representative Benjamin,
Representative Gantt, other =« Representative Cassel, even
Representative Carriscon who have all practiced in the criminal
world will tell you when a death penalty case comes up -~
Representative Jacques, you know this. It doesn’t -- like it
doesn’t end there. If they’re -- if they are sentenced %o
death, the appesl process is years. And we're retraunatizing
these familles.

S0, menbers, I don't see the compelling atate interest

to move this from unanimity to eight to four. I would ask just
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cn the basis of the lav -- forget your personal feelings,
tecause we all have personal feelings ~-- But on the basis of the
law that we would -- we would vote this bill down. Thank you.

SPEAKER RENNER: Representative Daley, you’re
recognized in debate,

MR. DALEY: Thank you, Nr., Speaker. 1'd like to yleld
to Representative Valdes.

SPEAKER RENNER: Representative Valdes, you'zge
recognized in debate.

MS5. VALDES: Thank you very much, Nr. Speaker. And,
mexbers, I stand in opposition of this bill, because I don't
know if you-all have visited prisons unannounced.
Representative Hart and I have visited many unannounced. And
what we see there is not fun. And I believe that when somecne
does & heinous crime the ecasy way ocut would be to stop their
suffering. Because when you die == I don't know, No one has
come back and said, “Hey, it’s happening over here.” Right?

SO0 you end that person’s lack of remorse, lack of
punishment, because life ended. Yet stick that individual in
one of cur cogrecticonal facilities, they're reminded each and
every day of the horrors that they did, because ¢f the horrors
that hagpen inside of these correctional facilities, And the
horrors that happen in these correcticnal facilities are real.

$0 I'm down on all of these bills that are agenda
today regarding the death penalty, because ] feel that the best
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punishxent for an individual t¢ 9o through when they do a
heinous act is to be behind those walls with those individuals
that don’t give a darn about you or that individual that’s in
there for whatever crime they committed, On the contrary,
they'll take advantage of the fact that you're in there and do
some really ugly stuff to you, too. And they get away with it
ecach and every day.

So for that, members, I’m down on all of these death
penalty bills that we’re here -~ up here today, because I
believe that that’s an easy way out for that individual who does
the crime. Thank you, Mr. Speaker.

SPEAKER RENNER: Representative Daley having yielded
the balance ©f his time, the floor recognizes Leader Grant.

NR, GRANT: Theank you, Mr. Speaker. W¥We're going to
waive cur time in this segment.

SPEAKER RENNER: Representative Daley, you're
recognized to kick off the next segment.

MR. DALEY: Thank you, Mr. Speaker. I'd recognize
Representative Gantt.

SPEAKER RENNER: Representative Gantt, you're
recegnized for debste,

NS, GANTT: Thank you, Mr. Speaker. One of my herces
in the legal professicn is a man named Bryan Stevenson. And if
you've never heard of Sryan Stevenson, I recommend that you look

hin up. He is doing amazing work and has done amazing work for
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the Anecican Judicial System. And vhat he does i3 he takes
cases of death rov inmate and he investigates., If you heard of
a movie Just Nercy, It was ~-- NMichael B, Jordan and Jamie Foxx
were in the movie, That was & true story and it was one of the
cases by Brysn Stevenson. I'm going to go ahead and read a
quote. “The power of just mercy is that it belongs to the under
deserving. It’s wvhen nercy is least expected that it’s most
potent. Strong encugh to break the cycle of victimization and
victinmhood, retzibution, and suffering. It has the power to
heal the psychic barm and injuries that lead to aggression and
violence, abusive power, and mass incarceration.”

Another quote by Mr. Stevenson is, “The death penalty
is not about whether pecple deserve to die for the crimes they
commit. The real question of capital punishment in this country
is do we deserve to kill?™

I wanted to lead my debate off with those quotes,
tecause his story inspires me to become a better lawyer. And
here I am in the legislature, Lord. And I have the ability to
spesk on behalf of Floridians who will be impacted by this. Ne
agree that the constitution gives us the sixth amendment right
to trial by jury which requires a unanimous vecdict, MHow much
more important is it to have a unanimous verdict when we are
talking ebout taking someone’s life? It has no logical
rationalization in ny opinion to lower the standard when we are

talking about taking a life. And we just spent seven hours on o

TURNER REPORTING SERVICE, INC,
6808 Poley Creek Drive, West, Lakeland, Florida 33811
(863) 838-4530




-

O ® 9 & v A& W N -

L I N I T T~ T S I S )
W & W N O v Y s W N O

48

bill and everybody talked about the importance of life. So why
are we now here in this bill saying that state sanctioned surder
via the death penalty is okay and we cnly need eight peocple to
decide that? The reason that we recognize jury nullification is
because jurors are given an oath. And that oath requires them
to evaluate all the facts of the evidence that are presented to
them. And based on those facts, they can make their own
independent detersination,

That's what makes ocur judicial systen, our jury
systen, &8s heralded as it is throughout the world or maybe just
by Americans and that’s what we say. Like we toot our own horn.
But jury nullification i3 a recognized practice, becsuse that is
what justice is. It's allowing a juzy To make a unaninmous
decision mot just about guilt, but about death., Ke are not
talking about sentencing someone to life isprison. MNe are
talking about the state injecting chemicals into a person’s bedy
to take their life. And that demands the highest of the
threshold of a unanimous jury verdicet.

And 1 just want to, you know, bring it back down a
level as one of my colleagues says. And I want to think
about -- when we think about the history of the death penalty in
the State of Florida, it has disproporticaally Ssgacted black
males. And even in Jim Crow Florida, it requirzred a unanimous
jury to send somedbody to the electric chasr when we had it. And

now we are saying, no, we are this evelved preflorids and we
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don’t need ancther -« we don’t need a unanimous jury when we're
talking about killing somecne. We understand punishment and we
understand the need to punish a person for the crimes they
ceemit, but to take their life and only require eight people ocut
of the jury to make that determination is flat cut wrong, And
not only 43 it wrong, it 18 in contradiction to settle Supreme
Court law that says if we need unanimity on guilt, how much more
on death. It is Florida case law that says we need a unanimous
Jury. So how can we sit hore and say that our job is to nake
lLavs that are beneficial teo all Floridians, but say, coh, people
that comnit crimes, your life doesn’t matter and so we can lower
the threshold for the State to take your life.

I'1l go back to my cameo reference. We’rze talking ocut
of both sides of our neck in this legislature. And this
lowering of the threshold, it is an insult to juries, to
Floridians., And we’re telling them you are actually not smart
encugh to evaluate evidence that are presented to you by
ccampetent attorneys to make a decision and come upon a decision
of unanimity. MNe are saying that the longstanding judicial
practice or practice in the judiciary of jury nmullification is
no longer needed, because we don’t trust our citizens to be able
to evaluate the evidence and make a coxpetent informed decision
as a juror. And this {3 in regards to take & person's life,

S0 we are okay with a two-thizds vote which is a &7

percent passing and that's not even & passing grade in school.
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S0 we want a failing job by a prosecutor -~ and I love
prosecutors, s0 this is not sneak dissing or hate, I'‘m telling
you, I promise you == but we are okay with a 67 percent
effectiveness when ve're talking about killing somebody., And we
can't even get a degree with a 67 percent, Like it makes
absolutely no sense. And 3¢ [ will be down on this bill,
because when we are talking about taking people’s lives even
scawone we think deserves punishment we are not the creator as
we heard earlier. We are not God, And we should not stand in
judgnent of scawone and take their lives especially when ve are
lowering the threshold by which we are taking their lives.
Thank you.

SPEAKER RENNER: Representative Daley, you’re
recognized in debate,

MR. DALEY: Thank you, Nr. Speaker., 1'd yield our
time to Representative Gottlieb,

SFEAKER RENNER: Representative Gottlieb, you’re
recognized in debate,

MR. GOTTLIE®: Thank you, Mr. Speaker. First, one of
the things ! want to comment about is I chink that this bill is
definitely a reaction to what happened in Macjorie Stoneman
Douglas. And let me say that, you know, Nikolas Cruz absolutely
deserved the death penalty. There is no doudt about that, The
ALroCious acts that he coemitted against the 17 individuals who
ke murdered, the 17 people he hurt, and the others that he
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sought to hurt, he absclutely the death penalty. But to say
that the juror in that case, because the juror found more
nitigation than aggravation, was an activist juror is a
nisnomer. And the fact that that juror convinced two other
jurors, that’s the beauty of the jury system that we have is
that jurors get the opportunity to deliberate and that wve’re not
part of that and that that delideration becomes the jury’s
verdice.

And that’s what ny colleagues are talking about, about
the juries have the right to a nullification. They have the
right to do what they want. And this bill does encourage
activism as one of my <colleagues said that -- that what we’re
going is by making it not unanimous, it now becomes eight to
four and encourages activiam on the other side to get to a death
penalty quicker, sconer, and without as nuch deliberation as we
would have if we had & unanimous verdict

it's slso flawed. This bill is flawed. It’'s a
viclation of the eighth amendment, because there has been a
longstanding United States Supreme Court case that says we only
kill people who are people who killed pecple, not drug dealers.
We don’t kill drug dealers. Yes, drug dealers sell drugs to
pecple who develop drug prodlems, ultisately overdose and die.
Ckay. But that is an indirect result of the drug dealing. It's
not & murder. It’s not an intentional <rime committed, heinous,

atzocious, and cruel, especially heinous, atrocious and cruel,
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cold, calculated, premediated. The aggravating factors aren't
even there in that kind of case o establish a death sentence.

The schene that we have here and,

Representative Jacques, you used the word “that’s the judge’s
prerogative”, no, that's exactly what we’re not supposed to be
doing. That i{s inconsistent with the sixth amendment. That is
inconsistent with Ramos which was decided in 2020 post Poole in
2019, That's why 1 asked about the Pocle case having gone up,
having been tested by another or & higher court., And it hasn’t
been.

At line 129 which I know where -- I wrote this when we
were on the house bill., I think we're on the -- I doa’t know if
ve're on the house or the senate bill at this point, Senate
bill. So my line number is wrong. The bill is unconstitutional
against -- it was formerly 129. And it's unconstitutional
against Florida and United States Supreme Court precedent. It
reduces the standard down to 4t least eight jurors. That’s a
tremendous mistake, I[t's in direct contravention to Hurzst at
Iines -~ formerly lines 66 to 74, giving discretica to a judge,

And 1’ve already talked about thia. That's scmething
that ve're trying to get out of the aystem. In fact, when
Rep, Garrison ran his bill as it related to bonds, that bill
dealt with the fact that we want o have a bond achedule 3o that
we have uniformity throughout the state. 350 why are we having

uniformity throughout the state as it relates to bonds, but yet
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giving judges discretion as it relates to the ultimate
punishment that we possibly have. They’re logically
inconsistent.

The death penalty is discriminatory. The death
penalty is subject to human error and has never ever anywhere
proved to be an adequate deterrent o crime.

Death penalty cases cost more. They require two
lavyers at each state, The appeals drag on for years. And in
my opinion torture the families vho are looking for and seeking
closure.

Scme studies have shown that death penslty sentences
cost three to four times more for the state and approximately
twenty-six million dollars per individual to implement the death
penalty.

There has often been concern for the fair
adninistraticn of the death penalty. And this new scheme
Creates a system in wvhich discretion can run wild and there will
De disparate sentences with continuing racial and econonic
biases,

And let me address that right there. One of the major
problems we had in the Nikolas Cruz case which came out of my
courthouse, the one where I practice daily, the cae where ! have
my 30" year here today, and [ don't mean to condemn the
current -- not today -- this year. I don’t mean to condemn the

current public defender. But the prior public defender made a
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decision to spend millions of dollars on the Cruz case, And
that doesn’t happen in every other criminal case, They don’t
get that kind of representation. They made a decision to hire
experts from out of the state. They made a declision to hire
Jjury consultants and they brought in pecple because of the
notoriety of the caze. That doesn't happen to every aingle
other person that gets the public defender. They don’t get that
kind of TLC that Cruz had. And it’s that poor decision-making
by that prior public defender in my opinion that caused this
horrible result and led to this horrible legisiation.

Death is icreversible. Death is different. As such
we should be implementing a scheme that i3 consistent with our
constitutional principles under the sixth amendwent and the
eighth amendment. And I urge you ¢ wote down on this bill,

SPEAXER RENNER: Representative Daley having ylelded
the balance ©f the tine in the segment. Leader Grant, you’re
recognized for debate,

MR. GRANT: Thank you, Nr. Speaker. Would you
recognize Representative Black in debate?

SPEAXKER RENNER: Representative Black, you're
recognized in debate.

MR. BIACK: Thank you, Nr., Speaker. And thank you,
Representative Jacgques, for this excellent bill., I've heard a
lot of talk here today abeut how this would be a very, very

difficult vote. No, it's not. This is a very simple vote.
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Representative Jacques has brought us an excellent bill that is
propexly balanced that requires a super majority to convice, a
super majority -- I'm sorry == & unanimous vote to convict Dased
on proof beyond a reasonsable doubt and then a unanimous finding
of aggravating factors. For too long in Florids the conscience
of Floridians has been suffocated under an onerous and unjust
burden. And with your vote today, that burden will be lifted,
And the collective conscience of Floridians will be able to
rightecusly and justly again be expressed,

There are pecple whe commit the most heinous of crimes
and for whom death is fitting. And I heard the discussion about
drug dealers and that not being appropriate. We’re losing more
than 100,000 pecple a year in this countyy., It is as though we
lose a major war every single year. It is time that we rise up
and speak to this outragecus condition. It is time that we get
Floridians a volce that makes the death penalty possible for
that.

And remasber, it's still a super majority vote that is
required. That super majority says clearly that it is
reflective of the volce of our pecple. With ocur votes today, we
will unlesash that volice again and restore balance and restore
Justice. This will indeed be an easy vote, Thank you,
Representative Jacques.

SPEAKER RENNER: Leader Grant, you’re recognized in
debate.
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ME, GRART: Thank you, Mr, Speaker. We’ll waive cur
time for the remainder of this segnent.

SPEAKER RENNER: Walving the remainde:z of the segment.
Representative Daley, you're recognized in debate.

ME. DALEY: Thank you, Mr. Speaker. I'd like to yleld
to Representative Robinson.

SPEAKER RENNER: Representative Robinson, F., you're
recognized for debate.

N3. ROBINSON: Thenk you, Mr. Speaker. And I wasn’t
going to speak on this topic today, but sitting here and
listening I just felt that I needed to say scmething, I really
have a prcblem with us saying that we want to take a life. We
talked about -~ we Just went through another bill and everybody
was saying, you know, scmeone that's not even born, that hasn't
lived on this esrth, you have a problem with taking or doing
something there. But then this is a human being that has blood
that's running through them that you're now saying that you're
going to take their life. That's a problen.

0o they need to be punished? Yes. But do it need to
be death? Who are ve to decide that we're going %o kill
someone? God gives everyone grace and love and opportunity to
make a correcticn. This is personal for me, because I actually
had a relative that in North Carolins was o part of the team
that did execution. Could you imagine when you’re on that teanm

that has to pull that electricity to kill someone? That’s a
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major mental, emotional stress on that person. Pecple d&¢ wrong,
We’re putting them through our correction system To correct them
and to try to get them right. When you take & life, although I
don't believe in the death penslty, but I can at least say,
ckay, you %00k & life =0 we're going to take yours. But this
bill is allowing for other stuff. And that’s just not right,

So I'm going to ask for ycu-all to not try to be -- to
have that super power. Have some humanity. MWe're talking about
human beings. They need to be punished, but is death actually
the result that we want to do? If we say that we’re prolife on
everything else, then we need to be prolife on this. And I say
we need to vote down on this bill.

SPEAKER RENNER: Repressntative Daley, you’re
recognized in debate.

MR. DALEY: Thank you, Mr. Speaker. 1I’d like to yield
to Representative Eskamani.

SPEAKER RENNER: Representative Eskamani, you're ==
you’'re welcome. And if anybody else wants coffee, heavily
caffeinated, it’s in the back. You're recognized.

M5. ESKAMANI: Thank you, Mr. Speaker. 1 asppreciate
it. Real brief. I don't plan to say a lot, But I -- the issue
of capital punishment for me is == is obviously complex, because
of all the emotions invalved. And it’s so personal. And for
some it is justice. For others it is not. And so I always lean

on my values. And my values tell me that Florida is a state
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that has some of the largest numbers of exonerations. We just
have to be really careful. And -- and 90 over the years that
I've been in office and I've had to wrestle with this question,
I"ve leaned towards the direction that capital punishment, the
death penalty does not deter crime. And I think L{f something
doesn’t deter crime, it’'s not good policy and public safety.

And 1 think Representative Gottlieb already said this.
But if you look at the data around capital punishment, there’s
just no evidence to say that it reduces crime. And I do think
we need to be really measured and careful if it is going %o
still exist, you know, in law and candidly I have cosponsored
Dills in the past to end capitsl punishment in Florida and
I'n == 1 feel like that would be the better policy, because
there’s == not only is it incredibly inhuman as I think
Representative Gantt mentioned, but it just doean’t work to
deter crime.

And we have solutions to deter crime and to intervene
and to help with rehabilitation and o zeally ensure that -« for
folks who do have an opportunity for & second chance, they are
able to do that, And ] wish we fccused more on the prevention
piece in public safety. Like I wish we did more work around
preventing scaecne froem turning to crime and committing a crime
veraus the aftermath where life hos been izpacted, where trauma
has been experienced and now we’re trying to pick up the pieces.

And 30 | really would encourage our legislative
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colleagues to consider what can we do more proactively on the
front end to prevent the tragedy from happening in the firsc
place. And again, I just have a lot of discomfort with changing
the makeup of the jury., And I'm not a lawyer, so my debate is
not very scphisticated. But I just feel ilike if there’s no
evidence that capital punishment actually works to deter crime
and Florida has such & large number of exonerations -- and I
have filed clains bills before for individusls who were
wrongfully incarcerated. It just feels like really not the
direction we should go. So thank you, Nr. Speaker.

SPEAKER RENNER: Representative Daley, you're
recognized in debate,

MR. DALEY: Thank you, Mr. Spesker. I yield to
Representative Caapbell,

SPEAKER RENNER: Representative Campbell, you’re
recognized, sir, in debate.

MR. CAMPBELL: Thank you, Mr. Speaker. Members, death
is different. Death is irreversible. This bill fa3 about
nunbers, whether eight of the 12 are encugh ¢ take scaacne’s
1ife. 1If you'd indulge for like =~ for & few minutes to discuss
three other numbers. The first to consider is 30. That is the
nuster of pecple out of 101 exonersted since 1976 in Florida.
The nuxber of people who the state was sure should die, but were
wrong. Who without outside intervention would have had their
lives robbed by this state. A state with such little regard for
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life that they think a percentage that would be a C o0 a test
would be enough for murder for somecne. Can we really tell the
pecple we'd exonerated that the standard we are going back to is
right? Can we tell those we've already killed?

The next number I want you to consider is zero.

That's the nunber of states that -- which allow for eight of 1
Jurors to execute sonecne., There’s a reason for the high bar
which is why the Supreme Court and Florida Supreme Court both
struck down laws allowing for majority executions. In
concurring opinion, the constitutionmality of the death penalty
in this state -~ and that's anything, but violates both the
Peclaration of Independence and the eighth amendment protecting
against cruel and unusual punishment. They cited simply
reasoning in the opinion.

The last nuaber (s one. Ne have this bill here today
because of one case, the pecple versus Nikolas Cruz. The
shooting at Stoneman Douglas was one hideous act of viclence
ever happened in our state. And some of us were an that == if
we wege on that jury would have made a unanimous for that death
penalty.

But that does not mean at the risk of the constitution
we have to passa this bill and change evecrything for one case. A
lot of times we pass bills and we may never directly see the
effects, so it is easy to press the red or green button trusting

those who are doing the right thing. But today pressing the

TURNER REPORTING SERVICE, INC.
6808 Poley Creek Drive, West, Lakeland, Florida 31811
(863) 838~-4530




@

© O 9 SN e W N e

NONON NN N e e e pd e e e e e e
W A& W N O W R 9 e s W N e

61

green button is wrong. We know exactly what will happen if this
bill will pass. More pecple will bLe sentenced to death whether
they are innccent ¢or guilty, because the legislature decided
that human life can be ended by a majority. And every execution
that happens after today will be on the legislasure’s
consclence. I will not participate in this death penalty bill.
I vrge you o wote down on this bill, because the words of the
highest court in our state, “death is different. Death is
irreversible.” Thank you, Mr. Speaker.

SPEAKER RENNER: Representative Daley, you’re
recognized in debate,

MR. DALEY: Thank you, Mr. Speaker. I yileld to
Representative Minson.

SPEAKER RENNER: Representative Hinson, you're
recognized in debate.

M5. HINSON: Thank you, Mr., Speaker. And may I just
say, personal point of privilege, this feels like an exercise in
futility. Nothing we say or do will impact the outcome.
Hopefully our constituents hear us and they know our heart. And
rine is pretty heavy today.

This bill plainly is unconstitutional and in direct
confrontation with the Hurst versus Florida and Murst versus
State vhich hold that the final recommendaticn of life or death
pust Be unanimous. Those cases are based in part on the sixth
amendrent right to a trial by jury. This bill will streamline
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the process of execution, remove a lot of the individual
evaluation in each case and in some cases require the death
penalty. Mandatory death penalty laws were ruled
unconstitutioral 1in Woodson versus North Carcolina in 1976. And
giving judges’ review over the jury’s findings was one reason
why Florida was allowed to resume executions in 1979, In that
regard too, it is plainly unconstituticnal. The bill would make
Florida the only state in the country that allows pecple to be
executed with only eight jurors voting in favor.

Alabama i3 the only -- do ve want to be compared to
Alabama? Alabama i3 the only other state that does something
like this and they require ten votes. Florida leads the country
in death row exonerations, 30 since 1973. In 21 out of the 23
exonerations in which the jury vote {3 known at least one Suror
veted for life. That’s at least 21 out of 30, 17 out of the 30
oxonerations were black people. More than all excnerations in
Texas. That’s more than 50 percent. Even though they only make
up, that’s we, only make up, that’s Jacques too, only make up
about 20 percent of Flerida’s population. That means more black
people in Florida have been exonerated than all the pecple
exonerated from Texas’ death row combined.

This will create a perverse situation in courtrooms
where all agreement of 12 jurors is needed Lo convict someone of
a crime, But only eight to put them to death. This too is

probably unconstitutional, because there was a case, Ramos
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veraus Loulsiana. 102 people have been killed by the State of
Flozida since 1979 from John Spenkelink in 19 -- now, I had to
change my information, because last night at 6:15 lLewis Gaskin
was put to death in the State of Florida by guess what, an eight
to four wote, I sure hope he's not innocent. My, my God.

Whew,

We have no way of knowing how many of these peocple
were actually innocent, but it would be nalve to say that that
nunber is erc. Menbers, please how can you be prolife on one
end and prodesth on the other? Thank you, Mr. Speaker.

SPEAXKER RENNER: Representative Daley, having yielded
the balance of his time. Leader Grant, you’re recognized in
debate.

MR. GRANT: Thank you, Mr. Speaker. Would you please
recognize Representative Garrison in debate?

SPEAXER RENNER: Representative Garrison, you are
recognized in debate.

MR. GARRISON: Thank you, Mr. Speaker. And I wvant to
take just a moment in debate and thank the good work of ny
colleague Representative Jacques. This is a very complicated
legal issue. And I think everyone who practices in the field of
capital litigation will agree. You have handled it
extraordinarily well and kudos %o you for your hard work and for
the work you've done in meeting with everyone, proponents and

opponents of the bill, to make sure that the final product
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befits the sericusness of the issue which i{s being discussed,

He discuss & lot of issues in this chamber. And 1've
talked on the death penalty a couple of times. You-all know I
was a capital prosecutor for a long time. J've done this work,
1 know the work, It's extraordinarily difficult.

Let's take the legal arguments out of it for a second,
because Gottlieb and I could talk about that all day. I want to
talk to you just for a second in real terns for folks who doa’t
practice in == practice law, You're not lawyers, What's
happening in our ==« in our criminal courts as it relates to
death penaslty litigation, It's a mess. 1It's a mess right now.
When you talk to prosecutors vho handle capital cases, when you
talk to homicide detectives who work these cases, wvhen you talk
o Judges who are having to preside over these cases, when you
talk to defense attorneys whe have to do the litigation, when
you talk to the poat-conviction folks, when you talk to
everybody who i3 involved with it, it’s & mess right now. And
quite frankly the unanimity requirement in the penalty phase of
the proceeding is a big part of the problen.

And while -~ let me -- I’11 be very candid.
Representative Jacques and I have talked about this. This
product that we’re voting on today that I will be voting up on
and in support of, it’s not how I would have done it. I would
have done things a little bit differently. But the insight and

the comments that I had were taken seriously and worked into the
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bill. And I'm okay with it. DBecause whenever someone says that
may == this isn't & constitutional, but let me tell you what.
This is a constituticnal bill. Talk t¢ lawyers and scholars who
do capital work, they'l]l tell you whether they love it or hate
it, they all agree that it’'s constitutional. You may not like
the policy, but it is a constitutional plece of legislation.

My mentor in the State Attorney’s Office years ago, a
guy by the name of Dan Skinner, he’s probably watching this
right now with his buddies. He’s the director of the Homicide
Unit in Duval County -- told me long ago when he taught me how
to be a prosecutor when we would sit there, Nhen you send the
Jury out into the jury rooe, you pray for justice. You pray for
Justice. Now, big =~ he said there was a difference between big
J Jjustice and little j justice. Big J justice is above ocur pay
gradge. That’s what you pray for, because that regquires insight
and wisdom that I don’t have and no one in this chanber has.

And then there's little ) justice which is the justice that we
try to work through as officers of the court and people who do
this work to make sure that there’s accountability in our courts
and that justice i3 served.

You know, there was a statement made in debate, how
can you be prolife, which 1 am, and pro death penalty, which as
mach as I wish I wvasn’t [ am? It’s because 1’ve seen the faces
of grieving parents, 1’'ve looked at the photos. I've seen the

dead bodies laying at <rime scenes. The four people who were
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shot in the face at point blank range in Middleburg, Florida.
The young developmentally disabled woman who was deceived,
Car == was rocbbed, taken to Jennings State Forest in Clay
County, beaten to death with a hammer to where her skull was
unrecognizable and left like a piece of meat for the birds to do
what they want to @0 with while the killer decided he was going
to take her debit card and run down to St. Petersburg and have a
good time with his other girlfriend. Those guys, those twe
individuals who committed those heinous crimes for which the
cltimate penalty was imposed, they had absolutely no regard
whatsoever for the life of their victims. And they were true,
true victims. Nothing that happens to then in the capital
litigation, giving them the ceath penalty will not bring them
back. And it i3 not for me to decide what their ultimste fate
is. But for a system of justice for who we are as people,
justice, little j justice was served in their case.

But it is not perfect. Little ] justice is little 1
Justice for a reason. There are heinous offenders in this world
vho don’t get the death penalty scmetimes, And that’s
unfortunately the vay this process works. But, you know the
adage that big cases make bad law isn’t necessarily true.
Because sometines big cases and big injustices like vhat we as
the state went through in recent months down in Broward County,
they don't just sometimes create bad law. What they do is they

ahine a light on injustices that otherwise we don't want to
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necessarily lock at, What that injustice down in Broward
County, that those poor families had to go through as a result
of what happened in that case, what it did was bring teo light
what 1s happening here, And what is happening is not new. The
vriter of Ecclesiastics, when he sald there’'s nothing new under
the sun, he was exactly right, This is nothing new. You can
call 1t activist jurors. You can call it whatever you want.
But activist jurors are not new.

In fact, activist jurors getting involved in
litigation in criminal cases in not basing their decision on the
law and the facts is what leads to the biggest injustices we can
possibly imagine whether it’s an all white jury in Mississippi
acquitting a murder because the victim was black or whether it’s
today’s situation we have.

it’s reflected in our criminal laws. The very last
thing in every criminal case in the State of Florida, the vesy
last thing that a judge tells every single juror before they Go
into the jury room is this: “Even if you do not like the laws
that must be applied, you must use them. For more than two
centuries, we have lived by the conatitution and the lav. No
Juror Bas the right to violate rules we all share.” No juror
has the right to viclate rules that we all share.

Representative Jacques’ legislation is the response
and an affirmation of that essential truth. WNothing in this

bill i3 @oing to make it harder == nothing in this bill is going
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to lessen the standard for capital litigstion. When someone is
charged with the death penalty, the jury knows it up fromr, 12
jurors know from the very cutset that this is the most serious
of possible cases and they render their verdict unanimously
beyond and to the exclusion of every single reasonable doubdr.

Byt unlike every other case that we have in the
Criminal Justice System, a fundamental precept of our criminal
law is the jury decides the fact, the judge decides the
sentence. But death is different to my friend
Representative Campbell’s point. Death is different, And in &
death penalty situation, you take those jurors, the pipefitters,
the plunbers, the lavyers, the doctors, whoever answer the call
to jury service and get on the jury, and we ask them to decide a
sentence. And sometimes when that happens, folks make decisions
Dased on things other than do the agoravators cutweigh the
mitigators.

And 50 what this lav does {3 it puts in place the
standards to make sure that in those cases where it’s already
been deternmined beyond and to the exclusion of every reasonable
doubt that somecne who is committed a crime that is worthy of
the death penalty has been convicted, that the determination,
the reccamendstion that’s made is going to be made in accordance
with the law and that the judge is going to weed cut the cases
that don’t deserve capital punishment. And the cnes that do,
they’re going to find their place before the court where the
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proper sentence can be inposed, It will not be perfect. It is
not perfect., But it's better than what it is right now.
Representative Jacques, thank you for this good bill,

SPEAKER RENNER: Leader Grant, you're recognized for
debate.

MR. GRANT: Thank you, Mr. Speaker., Ne waive our
tine,

SPEAKER RENNER; Leader Grant having yielded the
remainder of his time, that concludes our debate on CS for CS
for SB 450. Representative Jacques, you're recognized to close
on your bSll.

MR. JACQUES: Thank you, Mr. Speaker. And I want to
thank all the menbers in this chamber who weighed in such a
heavy topic, an issue that 1s very consequential in cur state.
And I had the cpportunity to sit doun with a ot of you-sll
during this process prior o every committee stop to discuss
what is best practices in fixing what we believe to be a very
flaved situation in our death penalty laws.

I’d like to thank the speaker for his vision and his
commitnment to lav and order here in our state and to victims’
rights. I'd like to thank judiciary staff, Chair Gregory for
working with me on this, my oun ssaff, and
Representative Garrison, fellow former prosecutor, for your
input, and my senate colleagues, Senator Ingoglis for carrying
the mantle in the other chanmber,
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Five years ago, one of the most evil acts in our
nation’'s history cccurred down in Parkland when an evil
individual planned mass nurder on children and carried it out.
One month later in a Pinellas County courtroom, the family
senbers of Officer Charlie Kondek of Tarpon Springs were
devastated, were devastated when that jury came back ten to two
for a cop killer that everyone knew was guilty, that everyone
knew that he met the aggravating factors that made him eligible
for the death penalty, but yet two jurors, two holdouts
prevented the full administration of justice i{n that case.

And when the eyes of the nation were in our state,
wWere on our state in that courthouse in South Florida to
deternine the fate of Nikolas Cruz, those Parkland families were
left devastated, They were left devastated, because in that
situation no one doubted the guilt of this evil person. I
hesitate calling him a perscn quiet honestly. No cne questioned
his -- the fact that he met the aggravating factors that would
make hin eligible for the death penalty. And yet one juror, one
activiat juror who held firm ond convinced two others robbed
those families of justice.

But, members, it did not have o be this way. 1t did
Bnot have to be this way, because our current death penalty law
is based on & flawed Supreme Court decision, decided inm 2017,
that said that the recommendation for death had to be unanimous.

And that same court, the Florida Supreme Court, four years later
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came back and said we got it wrong. Yes, unanimous cbviously to
convict scmebody. Yes, unanimous to find that an aggravating
factor exists that would msake scmebody eligible for the death
penalty. But when it comes to that recommendation, that last
phase, there is nothing constitutionally tegquired to demand o
unanimous jury reccmpendation. And so here we sit. All the
while, while this flawed Supreme Court case was in existence, it
made this legislature change the laws based on that. There was
heartache in our state. There was devastation in our state.
There was the robbing of true justice in our state.

From Sogth Florida with the Parkland families to
Northeast Florids where an elderly couple were the victims of
cne of the post heinous things I've heard. You had a sitcation
where an individual wen into their home, committed a howe
invasion for financial gain, abducted them, toock them off site
to the woods and buried them alive. Buried them alive. And
when I talk about this case that I learned from prosecutors up
in Northeast Florida in committee and 1 was shocked because
Chair Brannan, our own Chuck Brannan, mentioned that he was the
investigator in that case, And he talked about going and having
the defendant take him to the woods at night, go into the path
and seeing where these people were buried alive. And, menbers,
even in that case, even in that case, the jury was not
unanimous.

And 30 ve come here today to right this wrong.
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Because in our state’s history the jury has gotten it zright and
sometimes they have gotten Lt wrong. But what we will not
tolerate is when the facts are right in front of them for then
to play activist and derail the true administration of juatice.
Even Ted Bundy who raped and killed his way arcund Tallahassee,
committed purders in Orlando did not get «-

SPEAKER RENNER: Representative Jacques, time has
concluded on your close.

The question now recurs on final passage of CS for CS
for HB 450. The clerk will unlock the machine and the mesbers
will pzroceed to vote. Have all nmesbers voted? Have all menbers
voted? The clerk will lock the machine and report the vote.

SECRETARY: 80 yeas, 30 nays, Mr. Speaker.

SPEAXKER RENNER: Show the bill passes.

(The hearing was coacluded.)

TURNER REPORTING SERVICE, INC.
6808 Poley Creek Drive, Nest, Lakeland, Florida 33811
(863) 838-4530




W ® Jd s W N M

- e
N O~ O

73

CERTIFICATE OF TRANSCRIBER
STATE OF FLORIDA )

COUNTY OF POLK )

I, ELAINE TURNER-WOOD, Stencgraphic Court Reporter and
Notary Public, certify that I vas authorized to and did
transcribe the foregoing Senate Sessicn and that the transcript
i% & 12UC ARG AcCurate transcription of the record.

-~

-

Kiaine Turner-¥Xood,

Rotary Public, State of Florida
My Comnalssion No. W 200728
Expires: March 1%, 2026

TURNER REPORTING SERVICE, INC.
6808 Poley Creek Dzive, West, lakeland, Florida 233811
(863) 832-~4530






