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STATEMENT OF JURISDICTION 

 This Court’s jurisdiction to grant an allowance of appeal to review 

a final order of the Superior Court is established by 42 Pa.C.S. §724(a). 

 

ORDER IN QUESTION 

 On February 10, 2021, Philadelphia Common Pleas Court Judge 

Donna Woelpper denied a motion to suppress evidence, a firearm police 

recovered from Mr. Shivers’ person. “The defendant’s unprovoked flight 

in a high crime area gave the officers reasonable suspicion to pursue and 

stop him, and recover the weapon.” N.T. 12/10/21, 6. The Superior Court 

affirmed that result. Commonwealth v. Shivers, 538 EDA 2022, 2023 WL 

5771571 (Pa. Super., Sept. 7, 2023) (non-precedential). 

 

STATEMENT OF SCOPE AND STANDARD OF REVIEW 

 The scope of review for an appeal from the denial of a motion to 

suppress is the hearing on the motion to suppress evidence. In the Inter-

est of J.L., 79 A.3d 1073 (Pa. 2013). The standard of review for the legal 

constitutional issue involved in this appeal is de novo. E.g., Common-

wealth v. Shabbaz, 166 A.3d 278, 285 (Pa. 2017).  
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STATEMENT OF THE QUESTION INVOLVED 

 On July 11, 2024 this Court granted an allowance of appeal per cu-

riam to resolve the following issue that it rephrased for clarity: 

Because flight alone by an individual at the sight 

of police does not provide the necessary reasonable 

suspicion of criminal activity for a stop, does it vi-

olate Article 1, Section 8 to hold that there is rea-

sonable suspicion based solely on the location of 

the flight in a “high crime area,” a factor that in-

volves no additional conduct by the person police 

pursue and stop? 

 

The Court further ordered that the parties address in their brief 

“whether Petitioner Phillip Shivers preserved his “departure claim” in 

light of this Court’s decisions in Commonwealth v. Bishop, 217 A.3d 833 

(Pa. 2019), and Commonwealth v. Alexander, 243 A.3d 177 (Pa. 2020).”  

 

STATEMENT OF THE CASE 

A. Procedural History And Place Of Preservation. 

 Mr. Shivers appeals from the Superior Court’s order affirming the 

denial of a motion to suppress evidence. The opinion of the Superior Court 

panel, filed September 7, 2023, is attached as Exhibit A. Commonwealth 

v. Shivers, 538 EDA 2022, 2023 WL 5771571 (Pa. Super., Sept. 7, 2023) 

(non-precedential). The opinion of the trial judge, the Honorable Donna 
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Woelpper, Judge of the Philadelphia Court of Common Pleas, is attached 

at Exhibit B.  

 On July 18, 2019, Philadelphia police arrested Mr. Shivers. They 

recovered a gun from his pants pocket after they chased and tackled him 

in an area they described as high crime. He was charged with VUFA of-

fenses and giving false identification to law enforcement in Information 

No. CP-51-CR-0005546-2019.  

 Counsel filed a motion to suppress evidence, the gun, alleging vio-

lations of the Fourth Amendment and Article I, Section 8. Before the sup-

pression hearing, counsel filed a “Motion to Compel Evidence Relating to 

‘High Crime Area,’ Or, In The Alternative, Preclude Testimony Of High 

Crime Area.” Judge Donna Woelpper held a hearing on the motion on 

January 10, 2020. The judge held the motion under advisement, and de-

nied it on July 1, 2020. The motion to suppress hearing took place on 

November 16, 2020, and counsel again raised an Article I, Section 8 

claim. Judge Woelpper denied the motion to suppress on February 10, 

2021.  

 On November 18, 2021, Mr. Shivers waived his right to a jury trial 

and was tried by Judge Woelpper. She found him guilty of the charges, 
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and on January 27, 2022 she sentenced Mr. Shivers to an aggregate term 

of three years of probation.  

 Mr. Shivers filed a timely appeal to the Superior Court, and a court 

ordered Rule 1925(b) statement of errors raised the specific issue before 

the Court now. In her opinion Judge Woelpper held that police had rea-

sonable suspicion to stop Shivers because of his unprovoked flight in a 

high crime area. Relying on Superior Court cases, she rejected the claim 

that under Article I, Section 8 this does not permit the seizure of a person. 

Exhibit B, 6–9.  

 The Superior Court also rejected the Article I, Section 8 claim on 

the merits. Exhibit A, at *2–3. The preservation of the claim raised here 

is fully addressed infra at 42–48. 

B. Suppression Hearing Facts. 

The only witness at the hearing was Philadelphia police officer Mi-

chael Sidebotham. N.T. 11/16/20, 4–21. The Commonwealth also intro-

duced body camera evidence. N.T. 11/16/20, 11, 13, 20 (C-1 and C-2).  

The officer’s testimony was that he was on routine patrol in a car 

with two other officers at about 7:30p.m. on July 18, 2019 in the area of 

a gas station at 5945 North Front Street in Philadelphia. They had no 
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report of a crime or disturbance. N.T. 11/16/20, 7, 9, 15–17. The officers 

got out of their patrol car, and walked closer to the gas station. All three 

officers were White. Mr. Shivers, a 20 year old1 Black man who was sit-

ting on the curb in front of the gas station, got up and ran. Two officers 

chased him and tackled him. While he was on the ground the officers saw 

the outline of a gun in his pants pocket and recovered it. N.T. 11/16/20, 

9–18; C-1.  

The officers knew nothing about Mr. Shivers when they decided to 

chase and tackle him. Officer Sidebotham testified “I never met your cli-

ent a day in my life.” N.T. 11/16/20, 18.  

Officer Sidebotham further testified that he is very familiar with 

the area, and the gas station specifically. It is a residential area, but there 

have been numerous shootings in the area. A gang, the Ozone Gang, op-

erates in the area and is known for its drug selling and gun violence. That 

day he saw two gang members in front of the store who were not with Mr. 

Shivers. N.T. 11/16/20, 5–9, 18–19.  

 

 

                                                           
1  Docket, p.2 (“Date of Birth 8/29/1998”).  
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SUMMARY OF ARGUMENT 

In Illinois v. Wardlow, 526 U.S. 1126 (2000), the United States Su-

preme Court held that flight in a high crime area, but not in other areas, 

provides reasonable suspicion for a police pursuit and stop. Since then, 

the Superior Court has applied this Fourth Amendment framework to 

Article I, Section 8. This Court should reject that conclusion and hold that 

under Article I, Section 8 flight in a high crime area by itself does not 

provide the requisite reasonable suspicion for the police intrusions. 

Wardlow is inconsistent with the heightened privacy and personal secu-

rities protections guaranteed by Pennsylvania’s independent Constitu-

tion.  

Consideration of a high crime area as a factor involves no conduct 

by the individual suspect. It accounts for only the past criminal conduct 

of others, but nonetheless allows the past conduct of complete strangers 

to reduce the rights of the person targeted. But a person has a right to 

avoid contact with the police where there is no constitutional basis for a 

police intrusion. Even the United States Supreme Court in Wardlow 

acknowledged that there are many possible innocent reasons for flight, 
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refusing to accept Illinois’ argument that it per se provides reasonable 

suspicion.   

There are also lawful reasons why an individual may have a con-

cealed firearm. That is why this Court held that this conduct alone does 

not provide reasonable suspicion for a stop, and that the fact that the 

conduct occurred in a high crime area could not provide any additional 

support for a finding of reasonable suspicion. Commonwealth v. Hicks, 

208 A.3d 916 (Pa. 2019). Likewise, in Commonwealth v. Barr, 266 A.3d 

25 (Pa. 2021), because many people now lawfully can possess marijuana, 

the Court held that this conduct alone could be not be the basis for the 

requisite probable cause finding in that case. This Court concluded that 

“it is of no moment whether the area in which the stop occurred is known 

as a ‘high crime area.’” Id. at 94.  

Reliance on an area’s crime rate as a factor to justify denying pri-

vacy and security rights to the people who live or work there is also dis-

criminatory. Several Justices have stated as much, and a majority of this 

Court recognized this truth in Barr. Many people have no choice but to 

live in crime riddled areas, and they are often minorities. They cannot 

afford to move elsewhere. 
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In Commonwealth v. Matos, 672 A.2d 769 (Pa. 1996), this Court 

parted ways with the United States Supreme Court and held that a police 

pursuit of a fleeing person is a seizure under Article I, Section 8, requir-

ing a showing of reasonable suspicion. Matos involved three cases from 

Philadelphia. The Court ordered the suppression of evidence discarded 

during the police pursuit in each of the cases as the fruit of an unreason-

able seizure without reasonable suspicion. The Court did not discuss the 

nature of each location, whether high crime or otherwise. In other words, 

this Court considered the location irrelevant to its suppression ruling. 

This Court should make the implicit holding of Matos explicit and hold 

that a police pursuit and stop because flight is in a high crime area is 

without reasonable suspicion and violates Article I, Section 8.  
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ARGUMENT 

A. Since Flight Alone From Police Does Not Provide Reasonable Suspi-

cion For Police To Chase And Stop An Individual, Article I, Section 8 

Prohibits The Police From Doing So Solely Because Of The Location 

Of The Flight, ‘A High Crime Area’, Involving No Additional Conduct 

By The Individual.  

 

1. The Court should overrule the Superior Court’s Article I, Section 

8 flight in a high crime area decisions. 

 

The United States Supreme Court held that police need no justifi-

cation at all for chasing a person who runs away upon seeing them. Cal-

ifornia v. Hodari D., 499 U.S. 621 (1991).  

This Court, based on Article I, Section 8’s greater concerns for per-

sonal security and protecting individuals from coercive police activity, 

parted ways with the Court and held that a police chase of an individual 

is a seizure under the Pennsylvania Constitution that must be justified 

by individualized reasonable suspicion. Commonwealth v. Matos, 672 

A.2d 769 (Pa. 1996).  

Building on its decision in Hodari D., the United States Supreme 

Court held that when police catch up and physically stop an individual, 

there is reasonable suspicion for that seizure if the suspect fled in a high 

crime area. Illinois v. Wardlow, 528 U.S. 119 (2000).  
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Whether this Court should follow Wardlow as a matter of state con-

stitutional law is an issue of first impression for this Court. In In the 

Interest of D.M., 743 A.2d 422, (Pa. 1999) (“D.M. I”), police received an 

anonymous phone call of a man with a gun on a street corner in Philadel-

phia. The call stated that he was a Black male and described his clothes. 

The officer was only a block away when he heard the radio call. He drove 

to the corner and saw D.M. who matched the description. Id. at 424. D.M. 

ran from the officer and police caught him. The Court held that his flight 

was irrelevant to the reasonable suspicion analysis because D.M. did 

nothing to arouse the officer’s suspicion before he fled. Id. at 426. Finding 

the matching of the non-detailed clothing description alone insufficient 

to provide reasonable suspicion for a seizure the Court held that there 

was a violation of the Fourth Amendment and Article I, Section 8. Id. at 

425–26.  

The United States Supreme Court vacated the decision in D.M. and 

ordered reconsideration in light of Wardlow. On remand, in light of Ward-

low, the Court reversed its earlier Fourth Amendment ruling and held 

that it incorrectly ruled before that flight was irrelevant to the reasonable 

suspicion analysis. “[T]he totality of the circumstances test, by its very 



11 
 

definition, requires that the whole picture be considered when determin-

ing whether the police possessed the requisite cause to stop appellant,” 

and “flight was clearly relevant.” In the Interest of D.M., 781 A.2d 1161, 

1164–65 (Pa. 2001) (D.M. II).  

The Court, without any analysis, stated in a footnote that D.M. was 

also not entitled “to relief on independent state grounds.” Id. at 1165 n.2. 

Three Justices dissented from the Article I, Section 8 ruling that there 

was reasonable suspicion to seize D.M. Id. at 1165 (Zappala, J., dissent-

ing) (joined by Flaherty, C.J., and Nigro, J.). 

The D.M. case had nothing to do with flight in a high crime area. 

There were no high crime area facts, and no discussion of whether in such 

a case, Article I, Section 8 would permit a pursuit and stop. Id. at 1162. 

“Once again, the sole issue before our court is whether the police demon-

strated the requisite cause to stop appellant, based on an anonymous tip, 

where appellant fled when the officer approached him” Id. It is well set-

tled by this Court that “the holdings of judicial decisions are to be read 

against their facts.” Morrison Informatics v. Members 1st Federal Credit 

Union, 139 A.3d 1241, 1247 (Pa. 2016). See, e.g., Commonwealth v. Mar-

coni, 64 A.3d 1036, 1041 n.4 (Pa. 2013). See also, e.g., In re L.J., 79 A.3d 
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1073, 1081 (Pa. 2013) (statement in prior case was dicta “because the 

passage was not necessary to the outcome of the case.”). 

Even though D.M. II was not about and did address the relevance 

or effect of a “high crime area” on search and seizure rights under state 

law, for decades the Superior Court has believed it controls the question. 

Ever since Commonwealth v. Jefferson, 853 A.2d 404, 407 (Pa. Super. 

2004), the Superior Court has erroneously held that it may not even con-

sider the Article I, Section 8 issue presented here because it is bound by 

this Court’s decision in D.M. II. See, e.g., Commonwealth v. Rice, 304 

A.3d 1255, 1262–63 (Pa. Super. 2023); Commonwealth v. Barnes, 296 

A.3d 52, 58–59 (Pa. Super. 2023). That was the reason for the ruling on 

the merits here as well. “We are not free, as Shivers requests, to reach a 

contrary conclusion under the Pennsylvania law. This Court is bound to 

follow the D.M. majority’s clear adoption of Wardlow for state constitu-

tional purposes. See Commonwealth v. Jefferson, 853 A.2d 404, 407 (Pa. 

Super. 2004).”2 Shivers, 2023 WL 5771571 at *3.  

                                                           
2  The Superior Court noted in Jefferson that it disagreed with the state consti-

tutional holding in D.M. II, but that it felt compelled to find that flight in a high crime 

area provides reasonable suspicion for a seizure. “Although the dissent in D.M. II 
makes a compelling argument that the state constitutional issue was decided in a 

contrary manner in Matos, we recognize that we are bound to follow the D.M. II ma-

jority’s clear adoption of Wardlow.” 853 A.2d at 407 n.2. 
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This Court should find that Jefferson was wrong. D.M. II did not 

decide whether flight in a high crime area alone is sufficient to justify a 

seizure under Article 1, Section 8. If, however, the Court concludes that 

Jefferson was right in finding that D.M. II is precedential on the issue, 

then this Court should overrule D.M. II. Stare decisis should not control 

the disposition of this case. “[S]tare decisis ‘is at its weakest when we 

interpret the Constitution because our interpretation can be altered only 

by constitutional amendment or by overruling our previous decisions.’” 

Commonwealth v. Alexander, 243 A.3d 177, 197 (Pa. 2020), quoting Agos-

tini v. Felton, 521 U.S. 203, 235 (1997). See, e.g., Commonwealth v. 

Moore, 103 A.3d 1240, 1250 (Pa. 2014) (“Stare decisis is not a vehicle for 

perpetuating error”); Commonwealth v. Hvidza, 116 A.3d 1103, 1105 (Pa. 

2015) (Court holds that the prior decision was “incompletely reasoned on 

the relevant point and should not remain controlling authority.”). 

Because finding reasonable suspicion when there is flight from po-

lice solely because the conduct occurred in a high crime area is incon-

sistent with the values of Article I, Section 8 and this Court’s privacy 

decisions the Court should make clear to the Superior Court that running 
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at the sight of police does not justify a seizure of the person no matter 

where it occurs.  

2. An Edmunds analysis compels a holding that the location of 

flight in a high crime area cannot justify a finding of reasonable 

suspicion under Article I, Section 8. 

 

In Commonwealth v. Edmunds, 586 A.2d 887 (Pa. 1991), this Court 

held that as a general rule litigants should aid the Court in its independ-

ent analysis under the Pennsylvania Constitution by briefing the follow-

ing factors: 

1) text of the Pennsylvania constitutional provision; 

 

2) history of the provision, including Pennsylvania 

case-law;  

 

3) related case-law from other states; 

 

4) policy considerations, including unique issues of 

state and local concern, and applicability within 

modern Pennsylvania jurisprudence.  

 

Id. at 895. 

a. The text of the Pennsylvania Constitution supports a right 

for all people to avoid contact with the police.   

 

The text of Article I, Section 8 is similar to that of the Fourth 

Amendment. However, in some respects it protects privacy interests 
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more than the United States Constitution.3 See, e.g.; Commonwealth v. 

Alexander, 243 A.3d 177, 186–87 (Pa. 2020).  

With the right of people to be secure in their persons, the Pennsyl-

vania Constitution places more emphasis on this right than the Fourth 

Amendment. While the Fourth Amendment generally requires that a 

warrant be based on probable cause, Article I, Section 8 specifies that a 

warrant based on probable cause is required “to seize any person.” In ad-

dition, the particularity requirement for all warrants is stronger than the 

Fourth Amendment. It provides that whether the seizure of a person or 

a search, no warrant “shall issue without describing them as nearly as 

                                                           
3  Article I, Section 8 provides: 

 

Section 8. The people shall be secure in their persons, 

houses, papers and possessions from unreasonable 

searches and seizures, and no warrant to search any place 

or to seize any person or things shall issue without describ-

ing them as nearly as may be, nor without probable cause, 

supported by oath or affirmation subscribed to by the affi-

ant.  
 

 The Fourth Amendment provides: 

 

Amendment IV. 

 

The right of the people to be secure in their persons, 

houses, papers, and effects, against unreasonable searches 

and seizures, shall not be violated, and no Warrants shall 

issue, but upon probable cause, supported by Oath or affir-

mation, and particularly describing the place to be 

searched, and the persons or things to be seized.  
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may be. . . .” See, e.g., Commonwealth v. Grossman, 555 A.2d 896, 899 

(Pa. 1989) (particularity requirement for warrants “is more stringent 

than that of the Fourth Amendment.”). 

This case involves the privacy right to be left alone by avoiding con-

tact with the police unless there is reasonable suspicion of criminal ac-

tivity. This right is guaranteed to all under the text of Article I, Section 

8, including those living in high crime areas. There is another provision 

of the Pennsylvania Constitution that has no federal counterpart that 

textually fortifies these search and seizure rights. Article I, Section I 

states: 

All men are born equally free and independent, 

and have certain inherent and indefeasible rights, 

among which are those of enjoying and defending 

life and liberty, of acquiring, possessing and pro-

tecting property and reputation, and of pursing 

their own happiness.  

 

In a case similar to this one involving an unjustifiable seizure of an 

individual by an official, the Superior Court held that this violated free-

dom of locomotion guaranteed by Article I, Section I. Commonwealth v. 

Doe, 167 A. 241, 242 (Pa. Super. 1933).  

We have here in the case before us a man walking 

away from a car which he had attempted to enter. 

He had committed no crime within sight of the 
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officer, he had a right to go wherever he pleased, 

and the constable had no right to stop him. The of-

ficer by interposing his body sought to stop him, 

and thus prevent defendant’s further progress; the 

latter had the right to push him aside, using as 

much force as was reasonably necessary. He was 

not required to remain and submit to the inquiries 

of the officer. Freedom of locomotion, although 

subject to proper restrictions, is included in the 

“liberty” guaranteed by our Constitution (see arti-

cle 1, §§ 1, 9). Id. 

 

Textually, there is no support for a conclusion that Article I, Section 

8 does not protect individuals in high crime areas, unlike other areas, 

from what would otherwise be an unconstitutional pursuit and stop.  

b. The history of Article I, Section 8 and this Court’s many 

decisions protect greater privacy and the security of the 

person. 

 

That the history of Article I, Section 8 is independent of the Fourth 

Amendment is established by the fact that it was part of the original 1776 

Constitution (Clause 10), many years before the adoption of the Fourth 

Amendment. See, e.g., Commonwealth v. Sell, 407 A.2d 457, 466 (Pa. 

1983) (holding that defendants have automatic standing under Article I, 

Section 8). “[T]he survival of that language now employed in Article I, 

Section 8 through over 200 years of profound change in other areas 

demonstrates that the paramount concern for privacy first adopted as 
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part of our organic law in 1777 continues to enjoy the mandate of the 

people of this Commonwealth.” Id. at 467. And, Article I, Section 8 still 

enjoys that mandate from the people twenty years after Sell. This Court 

has repeated the Sell quote many times in different contexts where it has 

recognized independent Article I, Section 8 rights. See, e.g., Common-

wealth v. Alexander, 243 A.3d 177, 183 (Pa. 2020); Edmunds, 586 A.2d 

at 897; Commonwealth v. Matos, 672 A.2d 769, 773 (Pa. 1996).   

For at least forty-five years, as the United States Supreme Court 

diminished its view of the importance of privacy rights under the Fourth 

Amendment, this Court has independently charted its own path protect-

ing the privacy of Pennsylvania citizens.  Beginning with Commonwealth 

v. De John, 403 A.2d 1283 (Pa. 1979), this Court held that that unlike the 

Fourth Amendment, Article I, Section 8 protects the privacy of a person’s 

bank records and “tied” Article I, Section 8 “into the implicit right to pri-

vacy in this Commonwealth.” Id. at 1291. 

Since then, in a variety of contexts, this Court has held that indi-

viduals have more search and seizure privacy rights then conferred un-

der the Fourth Amendment. See, e.g., Commonwealth v. Shaw, 770 A.2d 

295 (Pa. 2001) (police need a warrant to obtain an individual’s blood test 
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results); Commonwealth v. Edmunds, 586 A.2d 887 (Pa. 1991) (no good 

faith exception to the exclusionary rule for defective search warrants); 

Commonwealth v. Sell, supra; Commonwealth v. Melilli, 555 A.2d 1254 

(Pa. 1989) (warrant required to obtain the phone register of an individ-

ual).  

In Commonwealth v. Alexander, 243 A.3d 177 (Pa. 2020), this Court 

held that in order to protect privacy interests in the contents of a person’s 

car, Article I, Section 8 requires a warrant authorizing the search. The 

Court rejected the Commonwealth’s argument that Pennsylvania should 

follow the Fourth Amendment rule that police may search a car based on 

their own estimation of probable cause.  

[A] steady line of case-law has evolved under the 

Pennsylvania Constitution, making clear that Ar-

ticle I, Section 8 is unshakably linked to a right of 

privacy in this Commonwealth. Edmunds, 586 

A.2d at 898. It would hold that the unshakable 

links forged by our cases should never have been 

formed. But fortunately, the links have been estab-

lished. We must follow the chain and acknowledge 

the greater privacy protections established by the 

Pennsylvania Constitution and our precedents.  

 

Id. at 207.  

Particularly relevant here, this Court has also been vigilant in pro-

tecting individuals from intrusions on the person. “[A]n invasion of one’s 
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person is, in the usual case, [a] more severe intrusion than on one’s prop-

erty.” Commonwealth v. Martin, 626 A.2d 556, 560 (Pa. 1993) (holding 

that unlike a canine drug sniff of a locker, such a sniff of a satchel an 

individual is carrying requires probable cause). See, e.g., Commonwealth 

v. Arter, 151 A.3d 149, 152 (Pa. 2016) (Article I, Section 8 requires sup-

pression in revocation proceedings where probationer was illegally 

searched). Commonwealth v. Johnson, 86 A.3d 182, 187 (Pa. 2014) (Arti-

cle I, Section 8 requires suppression where evidence is obtained from an 

arrest of the person not based on probable cause); Theodore v. Delaware 

Valley School District, 836 A.2d 76, 89 (Pa. 2003) (recognizing Article I, 

Section 8 rights for urine testing of students).  

i. The significance of Commonwealth v. Matos.  

In Commonwealth v. Matos, 672 A.2d 769 (Pa. 1996), this Court 

held that Article I, Section 8 guarantees greater protection from seizures 

than provided under the Fourth Amendment. In California v. Hodari D., 

499 U.S. 621 (1991), the United States Supreme Court considered an is-

sue involving a person running at the sight of police in a high crime area. 

The youth fled, and while running dropped a “rock” later found to be 

crack cocaine. Id. at 622. California had conceded in the lower court that 
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there was no reasonable suspicion for the chase if it was considered a 

seizure. The Court found the concession was irrelevant, even if right, be-

cause the only issue for review was whether Hodari had been seized at 

the moment he dropped the cocaine while running away from a police 

pursuit. Id. at 623 n.1. And, the Court held that under the Fourth Amend-

ment a police chase needs no justification because it is not a seizure. Id. 

at 629 (the defendant “was not seized until he was tackled”). 

In Matos this Court declined to follow Hodari D., holding that under 

Article I, Section 8 a police chase is a seizure that must be supported by 

reasonable suspicion. The Court did an Edmunds analysis, noting that 

“[t]his Court has clearly and emphatically recognized that our citizens 

enjoy a strong right of privacy, and that our citizens are therefore entitled 

to broader protection in certain circumstances under our state constitu-

tion.” Id. at 775. “Certainly the [Article I, Section 8] rights of individuals 

to be free from intrusive conduct by police is implicated when the police 

pursue an individual, absent reasonable suspicion . . . .” Id. at 773. The 

Court agreed with its past decisions that “exhibit a concern for protecting 

individuals against coercive police conduct.” Id. at 774.  
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The Court held that “we reject Hodari D. as incompatible with the 

privacy rights guaranteed to the citizens of this Commonwealth under 

Article I, Section 8 of the Pennsylvania Constitution.” Id. at 776. It also 

approvingly cited and discussed the Court’s earlier decision in Common-

wealth v. Jeffries, 311 A. 2d 914 (Pa. 1973), “a case factually indistinct 

from the cases subjudice . . . .” Id. at 774 (footnote omitted). Not only did 

Matos agree with Jeffries that a police chase is a seizure, it emphasized 

that the remedy for forced abandonment should be suppression.  

The Court applied the exclusionary rule and held 

that the abandoned contraband must be sup-

pressed because “[t]he causative factor in the 

abandonment . . . was the unlawful and coercive 

action of the police in chasing Jeffries in order to 

seize him . . .” 454 Pa. at 327, 311 A.2d at 918. 

Thus, the Court found both that Jeffries had been 

seized by the conduct of the police in chasing him, 

and that the contraband abandoned by Jeffries 

must be suppressed. 

 

Id.  

 Matos involved three separate Philadelphia cases where police 

chased an individual, evidence was discarded, and the trial judge sup-

pressed the evidence. In discussing the facts of each case and upholding 

the trial court’s suppression orders, the Court never mentions the loca-

tion of the flight, whether a high crime area or otherwise. Id. at 770–71.  
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The three instant appeals were consolidated for 

oral argument and will be disposed of together in 

this opinion since they raise a single identical is-

sue; namely, whether contraband discarded by a 

person fleeing a police officer are the fruits of an 

illegal ‘seizure’ where the officer possessed neither 

‘probable cause’ to arrest the individual nor rea-

sonable suspicion to stop the individual and con-

duct a Terry frisk. In each case, we reverse the Su-

perior Court and hold that the discarded contra-

band must be suppressed.  

 

Id. at 770 (footnote omitted).  

 Matos did not carve out an exception because the location of the 

unprovoked flight is a high crime area. This Court should hold that Matos 

and Article I, Section 8 are incompatible with finding reasonable suspi-

cion based solely on the discriminatory factor involving no further con-

duct, the location of a “high crime area.”  

c. State court decisions reject Wardlow’s high crime area ra-

tionale.  
 

There are few decisions ruling on state constitutional grounds 

whether Wardlow should be followed. That is likely for two reasons. One, 

it is useless for litigants in many states to raise a state constitutional 

issue because, as this Court has noted, several use a lockstep approach, 

always holding that the state constitution provides the same rights as 
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the Fourth Amendment. See, e.g., Commonwealth v. Edmunds, 586 A.2d 

887, 900 n.11 (Pa. 1991). 

The second reason is that factually many of the police pursuit cases 

involve contraband discarded while police are pursuing the individual. 

For states that follow Hodari D., there is no reasonable suspicion analysis 

necessary because the United States Supreme Court held the police chase 

is not a seizure under the Fourth Amendment. See, e.g., State v. Agundis, 

903 P.2d 752, 756–57 (Idaho 1995); Johnson v. State, 8645. W.2d 708, 

722–23 (Texas 1993); Perez v. State, 620 So.2d 1258 (Fla. 1993). Counsel 

is aware of only two decisions that have considered Wardlow on state 

constitutional grounds and no decisions that firmly support its conclusion 

independently under state law.  

In State v. Nicholson, 188 S.W. 3d 649 (Tenn. 2006), the Tennessee 

Supreme Court held that it was not following Wardlow as a matter of 

state constitutional law because there were too many possible innocent 

reasons for flight in a high crime area. Id. at 661. “[I]nnocent reasons for 

flight abound in high crime areas, including fear of retribution for speak-

ing to officers; unwillingness to appear as witness, and fear of being 

wrongly apprehended as a guilty party.” Id.  
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One other court employs this logic to reject Wardlow on factual ba-

ses, even though it purports to adopt Wardlow’s legal conclusion as a 

matter of state law. In Washington v. State of Maryland, 287 A.3d 301 

(Md. 2022), Maryland’s Supreme Court held that it was following its 

longstanding lockstep approach, adhering to the holding in Wardlow on 

state constitutional grounds. Id. at 309, 337. However, it reached the very 

dubious conclusion that Wardlow did not hold that there must be a 

Fourth Amendment finding of reasonable suspicion where there is flight 

in a high crime area. The court interpreted Wardlow as holding that the 

weight of the high crime factor could be reduced under a fact-based total-

ity of the circumstances analysis. Id. at 308–09, 322, 325.  

Relying on substantial evidence, it concluded that Baltimore had 

an established pattern of discriminatory stops of Black people, producing 

a fear of police contacts which could lead to unprovoked flight. Id. at 324–

25, 337. The Maryland court held that consistent with Wardlow, the fact 

that “people, particularly young African American men, may flee police 

for innocent reasons, may be considered in the Fourth Amendment rea-

sonable suspicion analysis.” Id. at 325. Thus, the one case that purported 
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to follow Wardlow on state constitutional grounds was hardly an endorse-

ment of that United States Supreme Court decision.4 

There is a lack of any persuasive state court authority in support of 

this Court following Wardlow under Article I, Section 8 of the Pennsyl-

vania Constitution.  

d. Policy considerations strongly favor holding that the dis-

criminatory location factor of flight in a high crime area 

cannot be the sole decisive factor for a finding of reasonable 

suspicion. 

 

Whether the location of suspected criminal activity, a high crime 

area, should ever be considered a factor in determining whether there is 

reasonable suspicion to believe a particular individual is engaged in crim-

inal activity has been questioned in many opinions of this Court in recent 

years. Nevertheless, in a recent case, In the Interest of T.W., 261 A.3d 

409 (Pa. 2021), where the defense conceded that there was reasonable 

suspicion for a stop and frisk (id. at 418), this Court held that the fact 

                                                           
4  Very recently, in a Fourth Amendment case, the District of Columbia noted in 

a case involving unprovoked flight from police that “our court has long warned 

against reliance on the ‘high crime area’ phrase as ‘talismanic litany to justify Terry 

stops . . . .” Mayo v. United States, 315 A. 3d 606, 633 (D.C. Ct. Appeals 2024). The 

Court explained the many reasons why a person may run away from police, particu-

larly young males. Without more information, flight does not suggest consciousness 

of guilt, as “the much stronger inference would be that these individuals were seeking 

to avoid having their liberty suspended and their dignity compromised.” Id. at 626.  
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that the conduct occurred in a high crime area was a relevant fact in de-

termining whether the officer acted reasonably after the frisk in remov-

ing an object from the suspect’s pocket. Id. at 414, 422. See Common-

wealth v. Thompson, 985 A.2d 928 (Pa. 2009) (same).  

These decisions apply only Fourth Amendment law in upholding 

“high crime area” as a factor in determining the constitutional legitimacy 

of police action directed at an individual. This is the first case raising an 

independent Article I, Section 8 claim. Thus, this Court could distinguish 

those decisions on state constitutional grounds based on the invalidity of 

the factor or choose to overrule them.5 On the other hand, the Court could 

issue a narrower ruling because of the blatant unfairness of consideration 

of high crime area in this context. The only conduct that is the basis for 

the seizure here is flight, a factor held to be inadequate by itself to estab-

lish reasonable suspicion. A high crime area being the only place where 

flight alone can give rise to a finding of reasonable suspicion should be 

                                                           
5  The problem of “high crime area” being considered a factor in motion to sup-

press proceedings is compounded by a recent Superior Court decision holding that 

“high crime area” can be a factor for a jury at trial to consider when determining 

whether a defendant is guilty of an offense. In Commonwealth v. Jemeil Murphy, 926 

EDA 2022, 2023 WL 8434799 (Pa. Super., Dec. 5, 2023) (non-precedential), the issue 

for the jury to resolve was whether the defendant possessed a firearm. The Superior 

Court rejected a claim that evidence of a “high crime area” is irrelevant at trial or too 

prejudicial, holding that it was admissible relevant evidence. Id. at *9.  
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constitutionally impermissible for two reasons. One, it involves no con-

duct by the particular individual, adding nothing to flight when consid-

ering whether the intrusion on the individual was constitutionally per-

missible. Second, it unfairly discriminates and diminishes the constitu-

tional rights of those who live or work in these neighborhoods with a lot 

of crime. In Matos the Court implicitly decided this Article I, Section 8 

issue by ordering the suppression of evidence in three cases where police 

chased fleeing individuals in Philadelphia with no discussion of the loca-

tion of the conduct in any of the cases. See supra at 20–23. This Court 

should now make that ruling explicit.  

i. Flight should be considered a weak conduct factor in as-

sessing whether there is reasonable suspicion. 

 

The starting point for an analysis of whether unprovoked flight 

upon seeing police should be considered a factor tending to indicate crim-

inal activity is recognition that individuals have a constitutional right to 

avoid contact with the police. Without reasonable suspicion to detain, po-

lice may approach the individual, but “the person addressed has an equal 

right to ignore his interrogation and walk away.” Terry v. Ohio, 392 U.S., 

33 (1968) (Harlan, J., concurring). See, e.g., United States v. Mendenhall, 

446 U.S. 544, 554 (1980) (same). “A refusal to cooperate without more 
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does not furnish the minimal level of objective justification needed for a 

detention or seizure.” Florida v. Bostick, 501 U.S. 429, 437 (1991).  

There is no requirement that a person must wait to be confronted 

face to face with an officer’s approach and questioning to exercise this 

constitutional right to be left alone. Thus, an individual who walks away 

upon seeing police in a high crime area provides no reasonable suspicion 

for a seizure. E.g., In the Interest of J.G., 860 A.2d 185, 189 (Pa. Super. 

2004). Even when the person chooses to walk away quickly, the police 

have no basis to pursue him. Commonwealth v. Martinez, 588 A.2d 513, 

514 (Pa. Super. 1991). See Commonwealth v. Jeffries, 311 A.2d 914, 915 

(Pa. 1973) (no reasonable suspicion where defendant “quickened his 

pace,” police pursued, and he then ran).  

When an individual merely quickens his pace as police approach 

they can easily catch up to him to engage him, with at a minimum a con-

stitutionally acceptable approach and questioning that is not considered 

a seizure. The majority of the United States Supreme Court in Wardlow 

(a 5–4 decision) characterized running away at the sight of police as 

“headlong flight . . . the consummate act of evasion. It is not necessarily 

indicative of wrongdoing, but it is certainly suggestive of such.” Wardlow, 
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528 U.S. at 124. One could just as easily characterize running away as 

the most effective way of exercising the constitutional right to avoid con-

tact with the police.  

Because the Court had to acknowledge “that there are innocent rea-

sons for flight from police” (id. at 125), in effect it recognized that flight 

is ambiguous, and rejected the state’s per se contention that flight by it-

self provides a basis for a finding of reasonable suspicion justifying a sei-

zure. Id. at 130, 136 (Stevens J, dissenting). However, the Court held that 

Wardlow’s seizure was based on reasonable suspicion because his unpro-

voked flight occurred in a high crime area. Id. at 124–25.  

The Court in Wardlow noted that “courts do not have empirical 

studies” (id. at 124), and that “the determination of reasonable suspicion 

must be based on common sense judgments and inferences about human 

behavior.” Id. at 125. For the four dissenters, the opinion by Justice Ste-

vens suggested that if the location of the flight is to be considered a factor, 

the Court arguably got it backwards in singling out those who live in high 

crime areas for a finding of reasonable suspicion. Justice Stevens noted 

that “[a]mong some citizens, particularly minorities and those residing 

in high crime areas, there is also the possibility that the fleeing person is 
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entirely innocent.” Id. at 132, n.7 (explaining reasons and evidence why 

minority residents are more likely to flee). “[B]ecause many factors 

providing innocent motivations for unprovoked flight are concentrated in 

high crime areas, the character of the neighborhood arguably makes an 

inference of guilt less appropriate, rather than more so.” Id. at 139.  

Empirical studies and several court decisions based on these stud-

ies support the conclusion that flight should be given little value in indi-

cating possible criminal activity, particularly with minorities because of 

their experiences with police.6  

Philadelphia, for example, has been party in federal district court 

to a consent decree since 2011 to try to eliminate or reduce race as a factor 

in police behavior with minority residents.7 While there has been some 

                                                           
6  After analyzing data from the New York Office of the Attorney General com-

mentators concluded that flight “is a very poor indicator that crime is afoot.” Tracey 

L. Mears & Bernard E. Harcourt, Foreword, Transparent Adjudication and Social 
Science Research, in Constitutional Criminal Procedure, 90 J. CRIM. L. CRIMINOLOGY, 

733, 792 (2000).  
7  This is not usually the result of overt racism in Philadelphia or elsewhere. Ra-

ther, studies show that police, like other individuals, are susceptible to implicit biases 

based on cultural stereotypes associating people of color with criminality. See, e.g., 
Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, And Visual Processing, 87 J. 

PERSONALITY & SOC. PSYCHOLOGY, Vol. 6, 887–91 (2004); Lorie A. Fridell, Racially 
Biased Policing: The Law Enforcement Response To The Implicit Black-Crime Asso-
ciation, in Racial Divide: Racial and Ethnic Bias In The Criminal Justice System, 39, 

41–43 (2008) (discussing and documenting the “considerable and growing literature” 

on implicit bias).  
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progress, a 2020 district court decision, with the parties agreeing, found 

that “full regression analysis shows that the large disparity in stops and 

frisks between white and minority residents of Philadelphia are not ex-

plained or justified by non-racial factors . . . .” Bailey v. Philadelphia, 

C.A., No. 10-5952 (E.D.Pa.) (2020 Tenth Report).  

Several state courts have concluded, based on studies like this in 

big cities, and the effect the disparate discriminatory treatment has on 

minorities, that flight should be given very little weight in assessing rea-

sonable suspicion.8 

In Commonwealth v. Warren, 58 N.E.3d 333 (Mass. 2016), the Mas-

sachusetts Supreme Court noted that given the realities of studies 

                                                           
8  With many recent incidents of police shootings of Black men, their “flight is 

hardly” unprovoked; “it is a result of racial profiling and media-fueled fear of fatal 

encounters.” Note, Don’t Make A Run For It: Rethinking Illinois v. Wardlow, In Light 
Of Police Shootings And The Nature Of Reasonable Suspicion, 31 U. FLA. J.L. 2 Pub 

Pol’y, 137, 138 (2020). For example, in June, 2021 Minneapolis police officer Derek 

Chauvin was sentenced to 22 ½ years in prison for the May, 2020 murder of George 

Floyd after a pedestrian stop. The video footage of the murder by Officer Chauvin was 

widely distributed nationally. See, e.g., https://www.npr.org/sections/trial-over-kill-

ing-of-george-floyd/2021/06/25/1009524284/derek-chauvin-sentencing-george-floyd-

murder.  

It is not just stops but arrests, and other police conduct that may affect the 

desire of minorities and those in high crime areas to avoid any police contacts. See, 
e.g., United States v. Mateo-Medina, 845 F.3d 546, 552 (3d Cir. 2017) (holding that 

an arrest record may not be considered at sentencing, and referencing many recent 

studies that concluded that where a person lives, his socioeconomic status, and race 

may affect police decisions whether to arrest or not).  

   

https://www.npr.org/sections/trial-over-killing-of-george-floyd/2021/06/25/1009524284/derek-chauvin-sentencing-george-floyd-murder
https://www.npr.org/sections/trial-over-killing-of-george-floyd/2021/06/25/1009524284/derek-chauvin-sentencing-george-floyd-murder
https://www.npr.org/sections/trial-over-killing-of-george-floyd/2021/06/25/1009524284/derek-chauvin-sentencing-george-floyd-murder
https://www.npr.org/sections/trial-over-killing-of-george-floyd/2021/06/25/1009524284/derek-chauvin-sentencing-george-floyd-murder
https://www.npr.org/sections/trial-over-killing-of-george-floyd/2021/06/25/1009524284/derek-chauvin-sentencing-george-floyd-murder
https://www.npr.org/sections/trial-over-killing-of-george-floyd/2021/06/25/1009524284/derek-chauvin-sentencing-george-floyd-murder
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showing that Black men are disproportionally stopped by police in Bos-

ton, flight “might just as easily be motivated by the desire to avoid the 

recurring indignity of being racially profiled as by the desire to avoid 

criminal activity.” Id. at 342. The court concluded that flight “should be 

given little, if any, weight as a factor probative of reasonable suspicion.” 

Id. at 341.  

Other courts have followed Warren’s lead because statistics in their 

state’s major urban areas show the same racial disparities. See, E.g., 

Washington v. State of Maryland, supra (Baltimore) People v. Horton, 

142 N.E. 2d 854, 867–68 (Ill. App (1st) 2019) (Chicago); See also, e.g., 

State v. Clinton-Amiable, 232 A.3d 1092, 1103 (Vt. 2020) (noting problem 

with stops in Vermont); State v. Arreola-Botello, 451 P. 3d 939, 949 n.9 

(Or. 2019).  

There is no basis for treating unprovoked flight from the police as 

anything other than a weak factor in any totality of the circumstances 

analysis of whether police have a reasonable basis to seize a person. 

When this weak factor of conduct is the sole conduct observed by the po-

lice officer, the non-conduct discriminatory factor of the flight’s location 
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in a high crime area should be held to fall far short of providing a basis 

for a finding of reasonable suspicion.  

ii. Because “high crime area” involves no additional conduct 

by the suspect it cannot be the sole basis for finding rea-

sonable suspicion.  

 

There has been justifiable criticism of the current state of affairs of 

officers giving subjective testimony to establish the vague and undefined 

term “high crime area.”9 However, if new strict objective evidentiary 

standards are enforced for this determination the real problem would 

still remain.  

The reasonable suspicion determination for a seizure is “to discern 

whether there was a particularized and objective basis for suspecting the 

detained individual of criminal activity.” Commonwealth v. Jackson, 302 

A.3d 737 (Pa. 2023) (evenly divided court) (Brobson J., OISA).10 Answer-

ing the question, three dissenting Justices each explained why high crime 

area should not be considered as a factor in the analysis and would have 

found the facts did not otherwise support reasonable suspicion. See id. at 

                                                           
9  In this case both the prosecutor and the judge acknowledged that police sub-

jective testimony in cases was “a joke” that resulted in every area of Philadelphia 

being considered a high crime area. N.T. 7/1/20, 22–24.  
10  “OISA” will be used to designate the opinion in support of affirmance, while 

“OISR” will indicate the opinions in support of reversal.   
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767 (Dougherty, J., OISR); at 756 (Donohue, J., OISR); at 769 (Wecht, J., 

OISR). Justice Brobson’s opinion did not consider the high crime factor, 

concluding that other circumstances provided reasonable suspicion inde-

pendent of any area considerations. Id. at 751. Justice Brobson favorably 

explained the holding in Commonwealth v. Rohrbach, 267 A.3d 526 (Pa. 

Super. 2021), and contrasted it with the facts of Jackson where there had 

been shots fired shortly before Jackson was stopped.  

The Superior Court held in Rohrbach that there was no reasonable 

suspicion for police to stop the defendant’s car in a gym parking lot where 

the driver backed away his car to evade the police.  

On appeal, the Superior Court concluded that the 

troopers lacked reasonable suspicion to detain the 

defendant because the troopers did not have a par-

ticularized basis for suspecting the defendant of 

criminal activity. Rather, because the troopers re-

lied on vague reports of random criminal conduct 

police had received in the past and not any specific 

report about the defendant’s vehicle, the Superior 

Court opined that there was “as much likelihood 

that [the trooper’s] car (or anyone else’s) fit the 

owner’s reports. On these facts, no one had reason-

able grounds to stop the trooper’s cruiser for an in-

vestigative detention, any more than the troopers 

had reasonable grounds to stop [the defendants’] 

for one.” Id. at 529. Thus, as the Superior Court 

emphasized, there was no particularized connec-

tion between the alleged criminal activity that oc-

curred in the parking lot and the defendant. 
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Rather, the troopers had only observed the defend-

ant’s “car pull away from them in a high-crime 

area,” which was insufficient to support reasona-

ble suspicion to detain the defendant. Id. at 529–

30.  

 

Id. at 752. 

 On somewhat similar facts where the driver of a car in a church 

parking lot attempted to evade police, this Court held that prior criminal 

behavior in the parking lot could not justify a finding of reasonable sus-

picion because it was conduct by other people, not the defendant. Com-

monwealth v. DeWitt, 608 A.2d 1030, 1034 (Pa. 1992). “Although the po-

lice had previous notice from the property owner of criminal behavior in 

the church parking lot, there was absolutely no evidence that the vehicle 

in question was engaged in the type of activity complained of.” Id. (foot-

note omitted).  

 The need for an objective finding that the individual defendant’s 

conduct warranted a finding of reasonable suspicion was also emphasized 

pre-Wardlow in Brown v. Texas, 443 U.S. 47, 51 (1979). The officer ob-

served Brown in an alley walking in the opposite direction from another 

man. The “area . . . where appellant was stopped had a high incidence of 

drug traffic.” Id. at 49. Finding Brown’s conduct insufficient to establish 
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reasonable suspicion, the Court held that the fact that he was in a high 

crime area “is not a basis for concluding that appellant himself was en-

gaged in criminal conduct.” Id. at 52.  

 Two recent decisions of this Court highlight the principle that when 

an individual’s conduct may be innocent, and by itself cannot support a 

finding of a justification for the police action, the fact that the conduct 

was in a high crime area does not change that conclusion.  

 In Commonwealth v. Hicks, 208 A.3d 916 (Pa. 2019), this Court 

held that criminal activity justifying a stop could not be inferred from 

carrying a concealed gun in public because many people have licenses to 

carry firearms. Id. at 936–37. This Court emphasized that “[t]he individ-

ualized nature of the justification for a seizure is central to the Terry 

doctrine . . . .” Id. at 928. It rejected a Superior Court rule that permitted 

all those possessing concealed weapons to be stopped. With that “rule, 

consideration of the individual had been substituted for categorical treat-

ment of a rather large class . . . .” Id. at 939.  

 The Commonwealth argued that because Hicks was in possession 

of a gun at 3:00 a.m. in a high crime area, the stop was justified. Id. at 

947. Hicks noted that the time and location’s “high crime” designation 
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“can serve as relevant contextual consideration in a totality of the cir-

cumstances inquiry,” id. at 951. However, because the conduct at issue 

was solely possession of the gun, “there remains no particularized basis 

upon which to suspect that Hick’s mere possession of a concealed firearm 

was unlawful.” Id.  

 In Commonwealth v. Barr, 266 A.3d 25 (Pa. 2021) similarly, the 

Commonwealth claimed that there was probable cause to search a car 

solely because police smelled marijuana after a lawful traffic stop, and 

the stop was in a high crime area. Because the Medical Marijuana Act 

(“MMA”) now permits many people to have a license to possess mariju-

ana, this Court, explaining and relying on Hicks, held that the intrusion 

was unconstitutional. Id. at 43–44. The Court concluded that “it is of no 

moment whether the area in which the stop occurred is known as a ‘high 

crime area.’” Id. at 94.  

 Where the conduct at issue is essentially a single fact, concealed 

possession of a gun (Hicks), possession of marijuana (Barr), or flight here, 

that cannot support a finding of a constitutional police intrusion, high 

crime area, involving no conduct, cannot fill the void.  
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iii. High crime area as a factor is discriminatory and unfairly 

diminishes the Fourth Amendment rights of those living 

in these areas.  

 

Attaching significance to a high crime area is not only wrong be-

cause it is not reflective of the individual’s conduct. As Chief Justice Todd 

noted in Commonwealth v. Thompson, 985 A.2d 928 (Pa. 2009), the prob-

lem is “compounded” by it also being discriminatory.  

Three reasons suggest caution in allowing the na-

ture of an area to carry weight in assessing 

whether activity that occurs in the area is likely to 

be criminal in nature. The dangers are those of 

committing the ecological fallacy (impermissibly 

attributing the characteristics of the area to indi-

viduals within the area); of legitimizing an imper-

missibly high incidence of false positives (arresting 

innocent parties), compounded by the likely corre-

lation of factors such as race and socioeconomic 

status with the erroneous seizure decisions; and of 

giving valid definition to the concept of a ‘high-

crime area,’ especially since police behavior can 

largely produce the measure or indicators of such 

areas (the problem of a ‘self-fulfilling prophecy’).  

 

Commonwealth v. Thompson, 985 A.2d at 952 n. 9 (Todd, J., dissenting).  

 In Thompson, the late Chief Justice Baer also disagreed with the 

majority’s reliance on high crime area as a factor “because the rights of 

Pennsylvania residents in both high-crime and low-crime areas remain 

the same under our Constitution.” Id. at 944 (Baer, C.J., concurring). He 
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concluded that subjecting those in high crime areas to searches while it 

would constitutionally be unacceptable in low crime areas “is particularly 

offensive to our longstanding constitutional principles protecting every 

person in our society from intrusive action by the state.” Id.  

 In Barr, the majority opinion on behalf of this Court also noted that 

this is another reason for a court not to depend on the conduct’s location 

in a high crime area in judging the constitutionality of police conduct di-

rected to a particular individual. This Court quoted approvingly from the 

late Judge Strassburger’s Superior Court opinion in Barr.  

The late Honorable Eugene Strassburger, III, 

penned a brief but thoughtful concurring opinion. 

Judge Strassburger joined the Majority Opinion in 

its entirety. He wrote “separately to note [his] dis-

content with the Commonwealth’s reliance on the 

“high-crime area” factor in support of a finding of 

probable cause.” Id. at 1291 (Strassburger, J., con-

curring). Judge Strassburger expressed his view 

that “the status of the neighborhood at issue as a 

‘high-crime area’ should not be relevant to the 

probable cause determination.” Id. In his opinion, 

“[p]eople who live in poor areas that are riddled 

with crime do not have fewer constitutional rights 

than people who have the means to live in ‘nice’ 

neighborhoods.” Id. The two other judges on the 

panel joined Judge Strassburger’s Concurring 

Opinion. 

 

Barr, 266 A.3d at 35.  
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 Most people do not choose to live in crime riddled areas. Many of 

those living in low socioeconomic high crime areas cannot afford to move 

elsewhere to better protect themselves and their families. And many of 

these are poor Black people. As we have shown, study after study shows 

that they suffer discriminatory treatment by police. Flight is a weak fac-

tor that does not support a finding of criminality in part because past 

discriminatory treatment is a significant innocent reason for a person to 

try and avoid contact with the police. See supra at 30–35.  

 This Court should not compound the problem of discriminatory 

treatment by conferring fewer search and seizure rights for those in high 

crime areas. “Article I, Section 8 ‘is tied into the implicit right to privacy 

in this Commonwealth.’” Commonwealth v. Alexander, 243 A.3d 177, 206 

(Pa. 2020), quoting Commonwealth v. DeJohn, 403 A.2d 1283, 1291 (Pa. 

1979). Consistent with privacy rights guaranteed by Article I, Section 8 

and this Court’s decisions, particularly Matos, the Court should hold that 

flight in all areas, including high crime ones, does not provide reasonable 

suspicion for police to pursue and stop an individual. 
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B. The Defendant Preserved The Article I, Section 8 Departure Claim 

That Was Decided By The Lower Court And The Superior Court On 

The Merits.  

 

This case stands in sharp contrast to Commonwealth v. Bishop, 

A.3d 833 (Pa. 2019), where this Court held that a Pennsylvania Consti-

tution issue was waived. Bishop presented an issue of first impression. 

Id. at 836. Counsel only alleged in broad terms a Pennsylvania Constitu-

tion violation in the trial court and Superior Court. They gave no reasons 

why those courts should depart from federal constitutional rulings and 

hold that the Pennsylvania Constitution provided more protection for the 

particular right against self-incrimination claim. Id. at 840–43. As a re-

sult, the Commonwealth never had a chance to meaningfully respond to 

the departure in those courts because it “was never previously put on 

notice . . . .” Id. at 842. The Court decided to “deem it appropriate, in our 

discretion, to enforce the waiver here.” Id.  

This case does not demand the same result. Reasons were provided 

in the lower court for a departure under Pennsylvania’s Constitution, the 

Commonwealth was put on notice, and it contested the claim. More im-

portantly, both the suppression court and the Superior Court were pow-

erless to grant relief. For twenty years the Superior Court has rejected 
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the Article I, Section 8 claim presented here. Commonwealth v. Jefferson, 

853 A.2d 404 (Pa. Super. 2004) and its progeny held that it was bound by 

a decision of this Court. See supra at 9–13.  

This case presents a question of waiver in substantially the same 

context as in Commonwealth v. Alexander, 243 A.3d 117 (Pa. 2020), one 

different from the earlier decision in Bishop. In Alexander counsel re-

quested the Court to decide an Article I, Section 8 issue that the Court 

had rejected in Commonwealth v. Gary, 91 A.3d 102 (Pa. 2014). Even 

though counsel in the lower court never explicitly asked for Gary to be 

overruled, this Court held that the Article I, Section 8 issue was “suffi-

ciently preserved.” It was raised in a pre-printed omnibus motion to sup-

press, and the lawyer at the motion to suppress hearing noted that one 

ground was “the broader protections of Article I, Section 8.” Id. at 393 

n.8.11 

This Court’s issue preservation holding in Alexander is consistent 

with Pa.R.A.P. 302(a) and its purpose. That rule provides that “[i]ssues 

                                                           
11  The Court has noted that a litigant who urges a reversal of a prior precedent 

faces “long odds,” and therefore may seek only to distinguish a prior case. The Court 

has held that where it deems it necessary for a proper disposition of the issue it will 

decide whether the prior decision should still be considered controlling on the issue. 

William Penn School District v. Pennsylvania Department of Education, 170 A.3d 

414, 446 n.49 (Pa. 2017).  
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not raised in the trial court are waived and cannot be raised on appeal 

for the first time.” The primary purpose of Rule 302 is to give the lower 

court “the opportunity to correct its errors as early as possible.” In the 

Interest of F.C. III, 2A.3d 1201, 1212 (Pa. 2010).  

Because the lower courts have no authority to “correct” a ruling that 

is compelled by a higher court decision, issue identification, as in Alexan-

der should always be sufficient in a case like this. The issue has been 

“raised in the trial court.” Pa.R.A.P. 302(a). There is no waiver here 

where much more was done to preserve the Pennsylvania Constitution 

issue than in Bishop and Alexander.  

The omnibus motion to suppress alleged that the physical evidence 

was obtained in violation of federal constitutional rights and “inde-

pendently protected rights secured by the Pennsylvania Constitution,” in 

that “he was subjected to a stop and frisk on less than reasonable suspi-

cion,” and other rights violations.  

Before the motion to suppress hearing, counsel filed a “Motion To 

Compel Evidence Relating To ‘High Crime Area’, Or, In The Alternative 

Preclude Testimony of High Crime Area.” The Motion alleged the follow-

ing: 
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6. Prior to the United States Supreme Court’s de-

cision in Illinois v. Wardlow, 528 U.S. 119 

(2000), Pennsylvania Courts had specifically 

held that flight in a high crime area alone was 

not a sufficient basis for reasonable suspicion. 

See, e.g., In the Interest of D.M., 743 A.2d 422 

(Pa. 2000) (remanded post-Wardlow and re-

versed, In the Interest of D.M., 781 A.2d 1161 

(2001)). Since that time, “high crime areas” 

have become a fact of constitutional law and the 

term can now transform an unconstitutional 

seizure into a constitutional one merely by its 

invocation without any additional evidence 

save the testifying officer’s subjective opinion.  

 

 The Motion specified the objective data the court should compel the 

Commonwealth to produce in support of a “high crime area claim.” Para-

graph 5. The motion asserted that without requiring the Commonwealth 

to produce the requested data, high crime area testimony was devoid of 

meaning and lacked any foundation. Paragraphs 3. and 8. If the court 

was not going to compel the Commonwealth to produce objective data, 

the motion alternatively asked that the court order that any testimony 

concerning high crime testimony be banned at the suppression hearing.  

 At a hearing on the motion to compel on January 10, 2020, counsel 

argued that denying the motion to compel, and relying on just police tes-

timony of what is a high crime area “is dangerous to everybody’s Consti-

tutional rights under the Fourth Amendment and Article I, Section 8 of 
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the Pennsylvania Constitution . . . .” N.T. 1/10/20, 4–5. Counsel pointed 

out that while Wardlow stated there was no empirical data, there were 

studies in New York City that showed that police making pedestrian 

stops claimed in essence that the entire city was a high crime area. Fur-

ther, that there was only one arrest for every 45 stops. N.T. 1/10/20, 6–7.  

 Both the judge, the Honorable Donna Woelpper, and the prosecutor 

acknowledged at the hearing that police testimony at motion to suppress 

hearings in Philadelphia characterize every area in Philadelphia as a 

high crime area. N.T. 1/10/20, 22–24. Nevertheless, Judge Woelpper de-

nied the motion, refusing to compel the Commonwealth to produce objec-

tive verifiable data, or to bar officer testimony of high crime area at the 

suppression hearing.  

 Judge Woelpper presided over the motion to suppress hearing on 

November 16, 2020. Counsel argued among other grounds that there was 

no reasonable suspicion to justify the stop of Mr. Shivers “under the 4th 

and 14th Amendments of the U.S. Constitution as well as the broader pro-

tections of the Pennsylvania Constitution, Article One Section Eight.” 

N.T. 11/16/20, 3–4.  
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 After the conviction and the filing of a timely appeal, counsel filed 

a timely 1925(b) statement contending that seizing someone based on 

flight in a high crime area does not constitute reasonable suspicion under 

the Pennsylvania Constitution. It asserted that Article I, Section 8 is 

more protective than the U.S. Constitution in protecting against un-

wanted intrusions, including a police seizure of the person. In her opinion 

(Exhibit B), Judge Woelpper discussed and rejected the Article I, Section 

8 claim on the merits. Exhibit B, 4–9.  

 In our Superior Court brief, the principal issue was whether flight 

in a high crime area provided reasonable suspicion under Article I Sec-

tion 8 for a seizure of the person. The Commonwealth responded on the 

merits, contending that controlling precedent compelled the Superior 

Court to reject the claim.12 The Superior Court decided the Article I, Sec-

tion 8 issue on the merits. Exhibit A, *3. This Court should do the same. 

 

 

  

                                                           
12  In a footnote it stated only that “it is not entirely clear that defendant properly 

preserved this claim for appellate review.” See Commonwealth Superior Court brief, 

9–10, n.1. 
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CONCLUSION 

 The Court should hold that the suppression court erred by ruling 

that Mr. Shivers’ flight in a high crime area provided reasonable suspi-

cion for police to pursue and tackle him. The Superior Court opinion that 

sustained that ruling should be reversed, and this Court should award a 

new trial.  
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