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UNITED STATES DISTRICT COURT
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capacity as President of the United States;
U.S. DEPARTMENT OF STATE; MARCO
RUBIO, in his official capacity as
Secretary of State; and UNITED STATES
OF AMERICA,

Defendants.
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MEMORANDUM AND ORDER ON PLAINTIFES’
MOTION FOR CLASS CERTIFICATION AND MOTION TO APPLY THE
PRELIMINARY INJUNCTION TO THE CLASSES

KOBICK, J.

At issue in this case are two changes that the State Department made to its policy
concerning passport sex markers pursuant to Executive Order 14168 (Jan. 20, 2025). Whereas the
State Department previously permitted transgender passport applicants to self-select male (“M”)
or female (“F”) sex markers that correspond to either their gender identity or sex assigned at birth,
it now requires that passports reflect only the holder’s sex assigned at birth. And whereas the State

Department previously allowed intersex, non-binary, and gender non-conforming applicants to
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select “X” as the sex marker on their passports, it now issues passports only with an “M” or “F”
marker. Jointly, these changes constitute the “Passport Policy.”

On April 18, 2025, the Court entered a preliminary injunction barring enforcement of the
Passport Policy against six of the seven original plaintiffs and requiring the State Department to
issue those plaintiffs passports consistent with their gender identities. The plaintiffs subsequently
amended the complaint to add five additional plaintiffs, each of whom is transgender or non-binary,
like the original plaintiffs, and two of whom are also intersex.

Pending before the Court are the plaintiffs’ motions to certify two classes under Federal
Rule of Civil Procedure 23(b)(2) and to apply the preliminary injunction to certain members of
those classes. The government does not dispute that the plaintiffs’ proposed classes meet the
criteria for certification under Federal Rule of Civil Procedure 23(a), but it contends that the classes
are insufficiently ascertainable and fail to qualify for Rule 23(b)(2) certification. The government
also opposes the plaintifts’ request to extend the preliminary injunction to a subset of the proposed
classes. Following a hearing, the Court invited and received supplemental briefing from the parties
on modified class definitions. Upon consideration of the parties’ arguments, and for the following
reasons, the Court will grant the plaintiffs’ motions to certify two classes under Rule 23(b)(2) and
to apply the preliminary injunction to a subset of each of those classes.

BACKGROUND

The Court recites only the facts and procedural history relevant to the pending motions. A
detailed description of the statutory and regulatory framework governing the issuance of passports,
as well as the factual background of this case, is set out in the Court’s April 18, 2025 Memorandum

and Order granting in part and denying in part the plaintiffs’ motion to stay agency action and for



Case 1:25-cv-10313-JEK  Document 115 Filed 06/17/25 Page 3 of 32

a preliminary injunction. See Orrv. Trump, --- F. Supp. 3d ---, 2025 WL 1145271, at *2-7 (D. Mass.
Apr. 18, 2025), appeal docketed, No. 25-1579 (1st Cir. June 13, 2025).

1. Factual Background.

The State Department has included sex as an identity attribute on passports since 1976.
ECF 53-1, 5. From 1992 to 2021, the State Department permitted applicants to select a sex
marker that differed from their sex assigned at birth, provided they submitted the requisite medical
documentation supporting their selection. See id. 9 6-7. Then, in 2021, the State Department made
two substantive changes to its policy concerning passport sex markers: (1) applicants were allowed
to self-select their sex marker based on their gender identity; and (2) non-binary, intersex, and
gender non-conforming applicants were permitted to select a third marker, “X,” in lieu of an “M”
or “F” marker. See id. 9 7-8.

On January 20, 2025, President Trump signed Executive Order 14168, titled “Defending
Women from Gender Ideology Extremism and Restoring Biological Truth to the Federal
Government” (the “Executive Order”). 90 Fed. Reg. 8615 (Jan. 20, 2025). The Executive Order
states that “[1]t is the policy of the United States to recognize two sexes, male and female,” which
“are not changeable and are grounded in fundamental and incontrovertible reality.” Id. § 2. It then
sets forth the following definitions, among others:

a) “Sex” shall refer to an individual’s immutable biological classification as
either male or female. “Sex” is not a synonym for and does not include the
concept of “gender identity.”

d) “Female” means a person belonging, at conception, to the sex that produces
the large reproductive cell.

e) “Male” means a person belonging, at conception, to the sex that produces the
small reproductive cell.

ld.
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The Executive Order directed the Secretary of State to implement policy changes to require
that passports “accurately reflect the holder’s sex,” as that term is defined in the Executive Order.
Id. § 3(d). Pursuant to this directive, the State Department made two substantive changes to its
policy concerning passport sex markers in late January 2025: (1) it removed the option for
applicants to obtain a passport with a sex marker reflecting either their gender identity or sex
assigned at birth, and replaced it with the requirement that a passport reflect an applicant’s sex
assigned at birth; and (2) it removed the option for non-binary, intersex, or gender non-conforming
applicants to obtain a passport with an “X” sex marker. See ECF 53-1, 9 15, 20-21.

II. Procedural Background.

Plaintiffs Ashton Orr, Zaya Perysian, Sawyer Soe, Chastain Anderson, Drew Hall, Bella
Boe, and Reid Solomon-Lane, each of whom is transgender or non-binary, filed the original class
action complaint in February 2025. ECF 1. Named as defendants were Donald J. Trump, in his
official capacity as President of the United States; the United States of America; Marco Rubio, in
his official capacity as Secretary of State; and the U.S. Department of State. /d. Against all
defendants, the complaint asserted an equal protection claim alleging discrimination on the basis
of sex and transgender status, a claim for infringement of the right to travel abroad, and a claim
for infringement of the right to informational privacy, all in violation of the Fifth Amendment, as
well as a claim for violation of the First Amendment right to free speech and expression. Id. 9 193-
235. Against Secretary Rubio and the State Department, the complaint alleged that the Passport
Policy and related agency actions violate the Administrative Procedure Act (“APA”) because they
are unconstitutional, arbitrary and capricious, and without observance of procedure required by

the Paperwork Reduction Act (“PRA”). Id. 99236-51. The plaintiffs sought declaratory and
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injunctive relief, and asked the Court to hold unlawful, vacate, and set aside the Passport Policy
under 5 U.S.C § 706(2). Id. at 56-57.

In February 2025, the plaintiffs filed a motion to stay agency action and for a preliminary
injunction, ECF 29, which the government opposed, ECF 53. The Court held a hearing in March
2025, ECF 64, after which it allowed the parties to submit supplemental briefing regarding the
scope of relief, ECF 67, 69. On April 18, 2025, the Court granted in part and denied in part the
plaintiffs’ motion. ECF 74.

The Court concluded that the plaintiffs are likely to succeed on the merits of their equal
protection claim because (1) the Executive Order and Passport Policy discriminate on the basis of
sex and the government failed to demonstrate that the policies are substantially related to an
important government interest, and (2) the Executive Order and Passport Policy are rooted in
irrational prejudice toward transgender Americans. See id. at 16-32. The Court further determined
that the plaintiffs are likely to succeed on their claims that the Passport Policy violates the APA
because it is arbitrary and capricious and because it was adopted without observance of procedure
required by the PRA. See id. at 33-46. The uncontroverted record evidence—including affidavits
submitted by each of the named plaintiffs and expert declarations submitted by Dr. Ayden Scheim,
an epidemiologist, and Dr. Sarah Corathers, an endocrinologist—demonstrated that six of the
seven original plaintiffs were likely to experience irreparable harm absent preliminary injunctive
relief. See id. at 46-50. Transgender and non-binary people who possess passports bearing sex
markers that conflict with their gender identity and expression are, as Dr. Scheim explained,
significantly more likely to experience psychological distress, suicidality, harassment,
discrimination, and violence. See id. at 47-49. And, as Dr. Corathers reported, obtaining gender-

concordant identity documents is part of the standard of care for treating gender dysphoria, a
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medical diagnosis shared by six of the seven original plaintiffs. See id. at 47. Further, the plaintiffs
would, as explained in their declarations, experience anxiety and psychological distress or fear for
their safety if they were required to travel with passports bearing a sex designation corresponding
to their sex assigned at birth, largely because they would effectively “out” themselves every time
they presented their passports. See id. at 47-48. Indeed, three of the plaintiffs had previously been
harassed when using identity documents that listed their sex assigned at birth. See id. at 48-49. The
plaintiffs averred that they would forgo planned international travel, and related medical and
professional opportunities, if they were unable to obtain passports with a sex marker that aligns
with their gender identity and expression. See id. at 49-50.

Concluding that the balance of the equities and the public interest favored the plaintiffs,
the Court awarded preliminary injunctive relief to the six original plaintiffs who did not possess
passports bearing a sex marker that aligns with their gender identity. See id. at 56; ECF 75.! But
the Court denied the plaintiffs’ request to stay the Passport Policy and order the reinstatement of
the prior passport policy under 5 U.S.C. § 705, because the plaintiffs’ request exceeded the scope
of relief available under that statute. See ECF 74, at 55.

On April 25, 2025, the plaintiffs filed an amended complaint that asserted the same claims
and sought the same relief as the original complaint but named five additional plaintiffs—Viktor
Agatha, David Doe,> AC Goldberg, Ray Gorlin, and Chelle LeBlanc—each of whom is
transgender or non-binary, and two of whom are also intersex. ECF 76. Five days later, the

plaintiffs moved to certify two classes, ECF 77, and to apply the preliminary injunction to certain

! The Court found that Solomon-Lane was not likely to experience irreparable harm absent
interim equitable relief because he possesses a passport with a sex marker corresponding to his
gender identity and expression, and his passport remains valid until its expiration in 2028. See ECF
74, at 50; ECF 30-8, q 11.

2 David Doe has been granted leave to proceed under pseudonym. ECF 100.
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members of those classes, ECF 79. The plaintiffs” motion sought certification of the following
classes under Federal Rule of Civil Procedure 23(b)(2):
1. All people who currently want, or in the future will want, a U.S. passport issued
with an “M” or “F” sex designation that is different from the sex assigned to

that individual under the Passport Policy (“M/F Designation Class”); and

2. All people who currently want, or in the future will want, a U.S. passport and
wish to use an “X” sex designation (“X Designation Class”).

See ECF 76, 9 273; ECF 77, at 1. Excluded from the proposed classes were any judge presiding
over this action and the plaintiffs in Schlacter v. U.S. Department of State, No. 25-cv-01344
(D. Md. filed Apr. 25, 2025). See ECF 76, 4 274; ECF 77, at 1.

After receiving the government’s oppositions, ECF 88, 89, the Court held a hearing and
took the motions under advisement, ECF 103. At the hearing, the Court observed that the plaintifts’
proposed class definitions did not tie membership in the classes to an individual’s status as
transgender or non-binary, even though gender identity is integral to the plaintiffs’ claims. To
address this concern, as well as the government’s contention that the proposed classes were
improperly defined by reference to subjective criteria, the Court invited the parties to submit
supplemental briefing on the following modified class definitions:

1. A class of all people (1) who are transgender and/or have been diagnosed with
gender dysphoria, and (2) who have applied, or who, but for the Passport Policy,

would apply, for a U.S. passport issued with an “M” or “F” sex designation that is

different from the sex assigned to that individual under the Passport Policy (“M/F

Designation Class”); and

2. A class of all non-binary people who have applied, or who, but for the Passport

Policy, would apply, for a U.S. passport with an “X” designation (“X Designation

Class”).

ECF 104, at 2. These modified class definitions would likewise exclude the plaintiffs in Schlacter

and any judge presiding over this action. See id.
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In response, the government maintained its prior objections to class certification, while
noting that the revised class definitions cured some deficiencies in the plaintiffs’ proposal. ECF
107, at 1. The government did not raise new objections to these modified class definitions. See id.
at 1-3. The plaintiffs, for their part, proposed replacing the phrase “all people . . . who are
transgender” in the M/F Designation Class definition with the phrase “all people . . . whose gender
identity is different from the sex assigned to them under the Passport Policy.” ECF 108, at 1. This
proposed modification would not substantively modify the definition of the M/F Designation Class
because it simply clarifies the term “transgender.” See ECF 78-13, 948 (defining the term
“transgender”). The plaintiffs also proposed modifying the X Designation Class to include all
“transgender, and/or intersex people, and/or people who were not assigned a binary sex at birth,”
rather than only non-binary people. ECF 108, at 2. Although some of these modifications are not
warranted,® the plaintiffs’ request to use the term “transgender” rather than “non-binary” in the X

Designation Class does not significantly alter that class because non-binary people, who do not

> The plaintiffs’ proposal to expressly include intersex people in the X Designation Class

definition will not be adopted. Although two of the plaintiffs are intersex, both have been
designated as representatives of the M/F Designation Class. See ECF 77, at 1-2. The proposed X
Designation Class representatives are non-binary, but neither is intersex. See id. at 2. Unlike non-
binary people, who do not fully identify with a binary sex, intersex people “are born with sex
characteristics that do not fit typical binary notions” of sex. ECF 78-13, 4 33. As the State
Department previously recognized, some intersex people are, biologically, “born neither male nor
female.” Zzyym v. Pompeo, 958 F.3d 1014, 1024 (10th Cir. 2020). While non-binary people and
intersex people may have significant overlapping legal interests, intersex people are uniquely
positioned to argue that the Passport Policy “injects inaccuracy into the data” by assigning them a
binary sex that lacks any biological basis. /d. It is therefore not clear that non-binary class
representatives could fully represent the interests of intersex class members. See Fed. R. Civ. P.
23(a)(4). For similar reasons, the Court will not adopt the plaintiffs’ request to include “people
who were not assigned a binary sex at birth” in the X Designation Class definition. ECF 108, at 2.
Every plaintiff in this litigation, even those who are intersex, was assigned a binary sex at birth,
and the plaintiffs have produced no evidence of any person not assigned a binary sex at birth.
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identify exclusively with a binary sex, are a subset of transgender people whose gender identity
does not match their sex assigned at birth. See ECF 74, at 10; ECF 65, at 18.

In view of the foregoing, the Court will consider whether to certify under Rule 23(b)(2),
and whether to apply the preliminary injunction to a subset of, the following two classes:

1. Aclass of all people (1) whose gender identity is different from the sex assigned to
them under the Passport Policy and/or who have been diagnosed with gender
dysphoria, and (2) who have applied, or who, but for the Passport Policy, would
apply, for a U.S. passport issued with an “M” or “F” sex designation that is different
from the sex assigned to that individual under the Passport Policy (“M/F
Designation Class”); and

2. A class of all people whose gender identity is different from the sex assigned to
them under the Passport Policy and who have applied, or who, but for the Passport
Policy, would apply, for a U.S. passport with an “X” designation (“X Designation
Class”).

Both classes would exclude the plaintiffs in Schlacter and any judge presiding over this action.

DISCUSSION

1. Motion for Class Certification.

The class action is “an exception to the usual rule that litigation is conducted by and on
behalf of the individual named parties only.” Califano v. Yamasaki, 442 U.S. 682, 700-01 (1979).
Class certification is appropriate only where the district court “is satisfied, after a rigorous analysis,
that the prerequisites of Rule 23(a)”—numerosity, commonality, typicality, and adequacy of
representation—and one of the provisions of Rule 23(b) are met. Gen. Tel. Co. of Sw. v. Falcon,
457 U.S. 147, 161 (1982); see Smilow v. Sw. Bell Mobile Sys., Inc., 323 F.3d 32, 38 (1st Cir. 2003).
Under Rule 23(b)(2)—the subsection of Rule 23(b) invoked by the plaintiffs here—certification is
warranted where “the party opposing the class has acted or refused to act on grounds that apply
generally to the class, so that final injunctive relief or corresponding declaratory relief is

appropriate respecting the class as a whole.” Fed. R. Civ. P. 23(b)(2).
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The plaintiffs contend that the proposed classes satisfy each of the Rule 23(a) factors and
Rule 23(b)(2). The government does not dispute that the proposed classes satisfy the Rule 23(a)
factors. It does, however, oppose class certification on two grounds. First, it contends that because
the plaintiffs in the Schlacter case—who bring comparable claims, and seek comparable relief, to
the plaintiffs in this case—are excluded from the class definitions, any relief obtained will not
affect the entire class, as required by Rule 23(b)(2). Second, the government argues that the
proposed classes are not ascertainable because it is not possible to objectively determine whether
someone’s gender identity differs from their sex assigned at birth.

A. The Rule 23(a) Factors.

The proposed classes, as modified, satisty the Rule 23(a) factors. First, “the class[es] [are]
so numerous that joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)(1). In the United
States, there are over 1.5 million people who identify as transgender, see ECF 78-13, 9 48, and
over 1.2 million people who identify as non-binary, id. 4 49. While the record does not indicate
exactly how many people fall within the M/F Designation Class and the X Designation Class, the
proposed classes no doubt exceed the “low threshold for numerosity,” which the First Circuit has
pegged at around 40 members. Garcia-Rubiera v. Calderon, 570 F.3d 443, 460 (1st Cir. 2009).

Second, “there are questions of law or fact common to the class[es].” Fed. R. Civ. P.
23(a)(2). “A question is common if it is ‘capable of classwide resolution—which means that
determination of its truth or falsity will resolve an issue that is central to the validity of each one
of the claims in one stroke.”” Parent/Pro. Advoc. League v. City of Springfield, Massachusetts, 934
F.3d 13, 28 (1st Cir. 2019) (quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011)).
The commonality requirement presents “a low bar, and courts have generally given it a permissive

application.” In re New Motor Vehicles Canadian Exp. Antitrust Litig., 522 F.3d 6, 19 (1st Cir.

10
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2008) (quotation marks omitted). At bottom, “[c]Jommonality requires the plaintiff to demonstrate
that the class members ‘have suffered the same injury.”” Dukes, 564 U.S. at 349-50 (quoting
Falcon, 457 U.S. at 157).

Members of both classes have suffered the same injury because the Passport Policy
uniformly prohibits them from obtaining a passport with a sex designation that aligns with their
gender identity, which is different from their sex assigned at birth. See Parent/Pro. Advoc. League,
934 F.3d at 28 (“[C]lommon answers typically come in the form of ‘a particular and sufficiently
well-defined set of allegedly illegal policies [or] practices’ that work similar harm on the class
plaintiffs.” (quoting Parsons v. Ryan, 754 F.3d 657, 679 (9th Cir. 2014))). As a direct result of the
Passport Policy, each class member is unable to obtain an “M,” “F,” or “X” sex marker that aligns
with their gender identity and expression. See ECF 53-1, 9 21. Questions of law are also common
to the classes. As to the APA claims, common questions include (1) whether the claims are
reviewable; (2) if so, whether the Passport Policy is arbitrary and capricious because it was not
accompanied by a reasoned explanation when promulgated; and (3) whether it was adopted
without observance of the procedures required by the PRA. Common questions raised by the equal
protection claim include (1) whether the Passport Policy and Executive Order discriminate on the
basis of sex or transgender status; (2) if so, whether the policies satisfy the appropriate level of
means-ends scrutiny; and (3) whether the policies are rooted in unconstitutional animus toward a
disfavored group. The Fifth Amendment right-to-travel and privacy claims raise common
questions concerning the scope of these rights and the standard of review applicable to government
actions alleged to infringe each right. And common questions pertaining to the First Amendment
claim include whether passport sex designations are personal or government speech and whether

the forced disclosure of a passport holder’s sex assigned at birth is compelled speech.

11
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Third, “the claims or defenses of the representative parties are typical of the claims or
defenses of the class[es],” Fed. R. Civ. P. 23(a)(3), largely for the same reasons that the
commonality requirement is satisfied. See Dukes, 564 U.S. at 349 n.5 (noting that the commonality
and typicality requirements “tend to merge” (quotation marks omitted)). The proposed class
representatives’ APA and constitutional claims “arise from the same event or practice or course of
conduct that gives rise to the claims of other class members”—namely, the adoption and
enforcement of the Passport Policy, which bars members of both classes from obtaining passports
bearing sex designations that align with their gender identity. Garcia-Rubiera, 570 F.3d at 460
(quotation marks omitted).

Fourth, “the representative parties will fairly and adequately protect the interests of the
class[es].” Fed. R. Civ. P. 23(a)(4). This requirement has two parts: “The moving party must show
first that the interests of the representative party will not conflict with the interests of any of the
class members, and second, that counsel chosen by the representative party is qualified,
experienced and able to vigorously conduct the proposed litigation.” Andrews v. Bechtel Power
Corp., 780 F.2d 124, 130 (1st Cir. 1985). The plaintifts proposed to represent the M/F Designation
Class are Orr, Perysian, Anderson, Hall, Boe, Solomon-Lane, Agatha, Doe, Goldberg, and
LeBlanc. ECF 77, at 1-2. The plaintiffs proposed to represent the X Designation Class are Soe and
Gorlin. /d. at 2. There is no evidence that the proposed class representatives have any interests that
conflict with members of their respective classes. To the contrary, the proposed representatives
seek relief that will equally benefit themselves and the members of the classes they would
represent. Members of the M/F Designation Class seek the ability to obtain an “M” or “F” passport
sex designation that aligns with their gender identity, and members of the X Designation Class

seek the ability to obtain an “X” designation.

12
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The proposed class representatives’ chosen counsel—the American Civil Liberties Union
(“ACLU”), the ACLU of Massachusetts (“ACLUM?”), and Covington and Burling LLP—are also
“qualified, experienced, and able to vigorously conduct the proposed litigation.” Andrews, 780
F.2d at 130 (comma added). Counsel with the ACLU and the ACLUM have decades of combined
experience litigating class actions and, more specifically, litigating claims pertaining to
transgender individuals’ civil rights and civil liberties, including their ability to access identity
documents. See ECF 78-15 (declaration of Jon W. Davidson, Senior Counsel at the ACLU); ECF
78-16 (declaration of Jessie J. Rossman, Legal Director of the ACLUM). The Covington and
Burling team also has significant experience litigating complex civil litigation and class actions,
and it has already devoted substantial resources to litigating this case. See ECF 78-17.

B. Rule 23(b)(2).

Federal Rule of Civil Procedure 23(b)(2) permits class certification where “the party
opposing the class has acted or refused to act on grounds that apply generally to the class, so that
final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a
whole.” “The key to the (b)(2) class is ‘the indivisible nature of the injunctive or declaratory
remedy warranted—the notion that the conduct is such that it can be enjoined or declared unlawful
only as to all of the class members or as to none of them.”” Dukes, 564 U.S. at 360 (quoting Richard
A. Nagareda, Class Certification in the Age of Aggregate Proof, 84 N.Y.U. L. REV. 97, 132 (2009)).
“‘[Clivil rights cases against parties charged with unlawful, class-based discrimination are prime
examples’ of what (b)(2) is meant to capture.” Id. at 361 (quoting Amchem Prods., Inc. v. Windsor,
521 U.S. 591, 614 (1997)).

The proposed classes lie in the heartland of Rule 23(b)(2). The government’s conduct—

that is, its enforcement of the Passport Policy—uniformly impacts members of the M/F and X

13
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Designation Classes by preventing them from obtaining passports with a sex marker consistent
with their gender identity. The plaintifts also seek an “indivisible” remedy: an order enjoining the
government from enforcing the Passport Policy against class members and requiring the
government to issue them passports in accordance with the policy that was in effect immediately
before the adoption of the Passport Policy. See ECF 76, at 68. This is the sort of uniform, class-
wide remedy contemplated by Rule 23(b)(2). See Dukes, 564 U.S. at 360; Healthy Futures of Texas
v. Dep t of Health & Hum. Servs., 326 FR.D. 1, 9 (D.D.C. 2018) (“[T]his Court would need to
enter only a single program-wide injunction on behalf of the class if it agrees with Healthy
Futures’s claims on the merits. Such is precisely the situation that Rule 23(b)(2) envisions.”). The
plaintiffs have, accordingly, demonstrated that certification is proper under Rule 23(b)(2).

The government resists this conclusion on two grounds, neither of which has merit. It first
contends that any remedy obtained by the plaintiffs will not be “indivisible” because the plaintiffs
exclude from the proposed classes the plaintiffs in Schlacter v. U.S. Department of State—another
case brought by transgender and non-binary plaintiffs to challenge the Executive Order and
Passport Policy—who would likely fall within the proposed classes were they not expressly
excluded. See generally ECF 1, Schlacter v. U.S. Dep t of State, No. 25-cv-01344 (D. Md.). But as
the Supreme Court noted in Dukes, the “key to the (b)(2) class” is that the challenged conduct “can
be enjoined or declared unlawful only as to all of the class members or as to none of them.” 564
U.S. at 360 (emphasis added and quotation marks omitted). The key is not, as the government
would have it, whether the challenged conduct can be enjoined as to every potential class member.
Because the Schlacter plaintifts are excluded from the proposed classes, they are not, by definition,

“class members.” See ECF 77, at 1 (“No person who is a plaintiff in Schlacter . . . is included in

14
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either class.” (emphasis added)). Their exclusion thus has no impact on whether any remedy
obtained in this case is “indivisible.”

The government next argues that excluding the Schlacter plaintiffs from the proposed
classes is tantamount to creating “an opt-out mechanism,” which is not permitted for Rule 23(b)(2)
classes. ECF 88, at 6; see Dukes, 564 U.S. at 362 (“Rule [23] provides no opportunity for (b)(1)
or (b)(2) class members to opt out.”). This argument conflates the function of a class definition
with the function of an opt-out mechanism. As then-Judge Jackson observed in Healthy Futures of
Texas v. Department of Health and Human Services, “the ‘class definition’ and ‘opt-out’
mechanisms involve different decision makers, serve different functions, and take place at
markedly different times.” 326 F.R.D. at 9. The class definition sets the parameters for determining
class membership before a class is certified. See id.; Herbert B. Newberg & William B. Rubenstein,
3 Newberg & Rubenstein on Class Actions § 7:27 (6th ed. June 2025 update) (hereinafter
“Newberg & Rubenstein on Class Actions”). An opt-out mechanism, in contrast, permits the
members of an already-certified class the opportunity to remove themselves from the class before
final judgment is entered. See Brown v. Colegio de Abogados de Puerto Rico, 613 F.3d 44, 51 (1st
Cir. 2010); Healthy Futures, 326 F.R.D. at 9; 6 Newberg & Rubenstein on Class Actions § 18:45.
Excluding the Schlacter plaintiffs from the proposed classes in this case is, accordingly, consistent
with the purposes of Rule 23(b)(2) class certification. See Healthy Futures, 326 F.R.D. at 9-10.

The Supreme Court endorsed this approach to certifying nationwide classes in Califano v.
Yamasaki. In that case, the district court certified under Rule 23(b)(2) a nationwide class of social
security beneficiaries “whose benefits have been or will be reduced or otherwise adjusted without
prior notice and opportunity for a hearing.” 442 U.S. at 689. Class actions asserting similar claims

had previously been brought in other districts, so, “[a]s a precautionary measure,” the district court

15
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“excluded all persons who had participated as plaintiffs or members of a plaintift class in litigation
against the Secretary on similar issues” where a decision on the merits had been issued. /d. In
affirming the district court’s certification of this nationwide class, the Supreme Court praised its
“sensitivity to ongoing litigation of the same issue in other districts”; that is, its decision to exclude
class members in comparable litigation. /d. at 703. Exclusion of the Schlacter plaintiffs from the
proposed classes in this case, as in Califano, reflects a similar sensitivity: it ensures that this
litigation does “not improperly interfere with the litigation of similar issues” in the Maryland court
and generates “the benefit of adjudication by different courts in different factual contexts.” Id. at
702. Accordingly, the plaintiffs’ proposed exclusion of the Schlacter plaintiffs is no barrier to
certification under Rule 23(b)(2) in this matter.

C. Ascertainability.

The government next opposes certification on the basis that membership in the classes is
not sufficiently ascertainable. Membership in the classes depends on an individual’s gender
identity, which, the government contends, cannot objectively be assessed. See ECF 105, at 24-25;
ECF 107, at 2-3.

The rule that classes be “ascertainable” or “definite” is an “implied requirement” of class
certification in certain cases. See 1 Newberg & Rubenstein on Class Actions § 3:1; In re Nexium
Antitrust Litig., 777 F.3d 9, 19 (1st Cir. 2015) (“[T]he definition of the class must be ‘definite,’ that
is, the standards must allow the class members to be ascertainable.”). A class is ascertainable where

(133

it is defined by reference to “‘objective criteria.”” Matamoros v. Starbucks Corp., 699 F.3d 129,
139 (1st Cir. 2012) (quoting 5 Moore et al., Moore’s Federal Practice § 23.21[3][a] (3d ed. 2012)).

In Matamoros v. Starbucks Corporation, for example, the First Circuit deemed a class comprising

“all individuals who were employed as baristas at any Starbucks store” in Massachusetts between
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certain dates to be ascertainable because it was defined by reference to the “objective standard of
job titles.” 699 F.3d at 138-39.

While the ascertainability requirement applies to Rule 23(b)(3) classes seeking monetary
relief, the requirement does not apply to all Rule 23(b)(2) classes seeking declaratory or injunctive
relief. See 1 Newberg & Rubenstein on Class Actions § 3:7; Joseph M. McLaughlin, 1 McLaughlin
on Class Actions: Law & Practice § 4:2 (21st ed. Oct. 2024 update) (hereinafter “McLaughlin on
Class Actions”) (“The ascertainability requirement applicable to (b)(3) and (b)(1) classes generally
does not apply to (b)(2) classes that seek only injunctive or declaratory relief.”). Unlike members
of Rule 23(b)(2) classes, which are “mandatory,” Dukes, 564 U.S. at 362, members of Rule
23(b)(3) classes are permitted to opt out of the class to preserve their claims and avoid the
preclusive effect of class judgment. See 1 Newberg & Rubenstein on Class Actions § 3:7;
1 McLaughlin on Class Actions § 4:2. Upon certification of a Rule 23(b)(3) class, a court must
order the distribution of individualized notice to class members apprising them of, among other
things, the preclusive effect of class judgment and their opt-out rights. Fed. R. Civ. P.
23(c)(2)(B)(v), (vii). Ensuring that the identity of Rule 23(b)(3) class members can be ascertained
is therefore necessary to safeguard those class members’ due process rights and ensure that they
will receive the requisite notice. See 1 Newberg & Rubenstein on Class Actions § 3:7;
1 McLaughlin on Class Actions § 4:2.

Notice to members of Rule 23(b)(2) classes, in contrast, is optional. See Fed. R. Civ. P.
23(c)(2)(A). Consistent with the rationale for ensuring that Rule 23(b)(3) classes are ascertainable,
the First Circuit has hinged the applicability of the ascertainability requirement to Rule 23(b)(2)
classes on whether notice is due to class members. In Yaffe v. Powers, it reversed a district court’s

decision not to certify a Rule 23(b)(2) class based on that court’s determination that the class was
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not ascertainable. 454 F.2d 1362, 1366 (1st Cir. 1972), abrogated on other grounds by Gardner v.
Westinghouse Broad. Co., 437 U.S. 478 (1978). “Although notice to and therefore precise
definition of the members of the suggested class are important to certification of a subdivision
(b)(3) class,” the First Circuit explained, “notice to the members of a (b)(2) class is not required
and the actual membership of the class need not therefore be precisely delimited.” /d. Thus, the
district court had erred in applying the ascertainability requirement for Rule 23(b)(3) classes to the
proposed Rule 23(b)(2) class before it. /d. The First Circuit further noted that Rule 23(b)(2) classes
are “uniquely suited to civil rights actions in which the members of the class are often incapable
of specific enumeration,” id. (quotation marks omitted), because the benchmark for certification
of'a Rule 23(b)(2) class is whether the defendant’s conduct applies “generally to the class,” Fed. R.
Civ. P. 23(b)(2).

Yaffe contrasts with Crosby v. Social Security Administration of the United States, in which
the First Circuit affirmed a district court’s decision not to certify a Rule 23(b)(2) class of social
security claimants where the relief sought by the plaintiffs would have required the distribution of
individualized notice to all class members. 796 F.2d 576 (1st Cir. 1986). The Crosby plaintiffs
proposed a class of “all present and future claimants for disability benefits who have not had a
hearing held within a reasonable time and/or who have not had a decision rendered in such a
hearing for benefits within a reasonable time from the date of Request of Hearing.” Id. at 578
(emphasis and quotation marks omitted). As relevant here, the First Circuit reasoned that
“[blecause the standard of ‘within a reasonable time’ makes class members impossible to identify
prior to individualized fact-finding and litigation,” the proposed class failed to satisfy the

ascertainability requirement. I/d at 580. And “[w]ithout an identifiable class of disability
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claimants,” the Court could not grant class-wide relief, which would have required the
dissemination of individualized notices to class members. /d.

Read together, Yaffe and Crosby indicate that the ascertainability requirement applies to
Rule 23(b)(2) classes only where individualized notice will be sent to class members. This
approach accords with the approach taken by other Courts of Appeals* and with leading treatises.’
Here, the ascertainability requirement does not apply because the plaintiffs do not propose
distributing notice to members of the proposed classes, and no party contends that notice is
required for these classes. See Yaffe, 454 F.2d at 1366. The government’s concern that the proposed
classes are insufficiently definite because putative class members’ gender identity cannot be
objectively verified thus presents no bar to Rule 23(b)(2) certification. The Court will, accordingly,
certify the M/F and X Designation Classes, as modified.

D. Appointment of Class Counsel.

Plaintiffs’ counsel at the ACLU, the ACLUM, and Covington and Burling will be appointed

as class counsel. See Fed. R. Civ. P. 23(g)(1). When appointing class counsel, courts must consider:

4 See Cole v. City of Memphis, 839 F.3d 530, 542 (6th Cir. 2016) (“[A]scertainability is not an
additional requirement for certification of a (b)(2) class seeking only injunctive and declaratory
relief.”); Shook v. El Paso Cnty., 386 F.3d 963, 972 (10th Cir. 2004) (“[W]hile the lack of
identifiability is a factor that may defeat Rule 23(b)(3) class certification, such is not the case with
respect to class certification under Rule 23(b)(2).”); Shelton v. Bledso, 775 F.3d 554, 561 (3d Cir.
2015) (“Because the focus in a (b)(2) class is more heavily placed on the nature of the remedy
sought, and because a remedy obtained by one member will naturally affect the others, the
identities of individual class members are less critical in a (b)(2) action than in a (b)(3) action.”).

3 See, e.g., 1 Newberg & Rubenstein on Class Actions § 3:7 (“Of course, this conclusion [that
the ascertainability requirement does not apply to Rule 23(b)(2) classes] would not apply to (b)(2)
classes in which plaintiffs seek notice and opt-out rights; in such cases, ‘a precise class definition
becomes just as important as in the Rule 23(b)(3) context.”” (quoting /n re Monumental Life Ins.
Co., 365 F.3d 408, 413 (5th Cir. 2004))); 1 McLaughlin on Class Actions § 4:2 (noting that the
ascertainability requirement “generally does not apply to (b)(2) classes,” but that, “[o]f course, if
discretionary notice or opt out rights are afforded (b)(2) class members, the greater precision
demanded of a (b)(3) class is demanded”).
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(1) “the work counsel has done in identifying or investigating potential claims in the action”;
(2) “counsel’s experience in handling class actions, other complex litigation, and the types of
claims asserted in the action”; (3) “counsel’s knowledge of the applicable law”; and (4) “the
resources that counsel will commit to representing the class.” Fed. R. Civ. P. 23(g)(1)(A)(1)-(iv).
For the reasons discussed in connection with Rule 23(a)(4)’s adequacy requirement, each of these
factors favors the plaintiffs. Plaintiffs’ counsel have zealously litigated this case since its inception:
they filed the original complaint within a month of the Executive Order’s issuance, and they have
since devoted substantial time and energy to this case, which has already proceeded through
multiple rounds of motion practice. Collectively, plaintiffs’ counsel have decades of experience
litigating complex civil cases and class actions, and counsel with the ACLU and ACLUM, in
particular, have expertise representing LGBTQ+ individuals. See generally ECF 78-15, 78-16, 78-
17. The Covington and Burling team has covered many of the expenses involved with this case,
including expert fees. See ECF 78, at 20. Appointment is, accordingly, appropriate under Rule

23(g).

II. Motion to Extend the Preliminary Injunction.

The plaintiffs move to apply the preliminary injunction awarded to six of the original
plaintiffs to a subset of the M/F and X Designation Classes—namely, those class members who
face the same irreparable harm (the “PI Class™).® The plaintiffs define the proposed PI Class to
include all individuals who are (1) members of the M/F Designation Class or the X Designation
Class, and (2) either (a) do not have a currently valid passport, (b) need to renew their current

passport because it expires within one year, (c) need to make changes to their passport to have the

® The term “PI Class” is used only to refer to the subset of M/F Designation Class and X
Designation Class members who are eligible for preliminary injunctive relief. The PI Class is not
being separately certified under Rule 23(b)(2).

20



Case 1:25-cv-10313-JEK  Document 115 Filed 06/17/25 Page 21 of 32

sex designation on it align with their gender identity or to reflect a name change, or (d) need to
apply for another passport because their passport was lost, stolen, or damaged. ECF 80, at 6. The
government opposes the motion to extend the preliminary injunction, arguing that the plaintiffs
have failed to establish that members of the PI Class will suffer irreparable harm absent a
preliminary injunction, and that, regardless, the balance of the equities favors the government.

A. Legal Standard.

“A preliminary injunction is an extraordinary and drastic remedy . . . that is never awarded
as of right.” Voice of the Arab World, Inc. v. MDTV Med. News Now, Inc., 645 F.3d 26, 32 (1st Cir.
2011) (quotation marks and citations omitted). To secure a preliminary injunction, the plaintiffs

(133

must demonstrate: “‘(1) a substantial likelihood of success on the merits, (2) a significant risk of
irreparable harm if the injunction is withheld, (3) a favorable balance of hardships, and (4) a fit (or
lack of friction) between the injunction and the public interest.”” NuVasive, Inc. v. Day, 954 F.3d
439, 443 (1st Cir. 2020) (quoting Nieves-Marquez v. Puerto Rico, 353 F.3d 108, 120 (1st Cir.
2003)). The first and second factors are “the most important,” Gonzdlez-Droz v. Gonzalez-Colon,
573 F.3d 75, 79 (1st Cir. 2009), and courts consider them in tandem, see Vaqueria Tres Monjitas,
Inc. v. Irizarry, 587 F.3d 464, 485 (1st Cir. 2009). The third and fourth factors “merge when the
Government is the opposing party.” Nken v. Holder, 556 U.S. 418, 435 (2009).

B. Likelihood of Success on the Merits.

The plaintiffs contend, and the Court agrees, that the Court’s reasoning regarding the
original plaintiffs’ likelihood of success on their equal protection and APA claims applies with
equal force to the PI Class members’ claims. The government does not dispute this. Instead, to
challenge the PI Class members’ likelihood of success on the merits, the government reasserts the

same arguments that it raised in opposition to the original preliminary injunction motion. See ECF
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89, at 1. The Court previously considered each of these arguments and found them unpersuasive.
See ECF 74, at 16-46.

The Court’s analysis regarding the original plaintiffs’ equal protection and APA claims
centered on the text of the Executive Order and the Passport Policy, as well as the government’s
conduct in development and implementation of the policy. The government has not produced any
evidence since the first preliminary injunction motion was decided that would alter this analysis.
It has not, for example, produced additional evidence pertaining to its reasons for adopting the
Passport Policy, which would bear on whether the Policy is substantially related to an important
government interest, as required to survive intermediate scrutiny, or whether it is the product of
reasoned decisionmaking, as required to survive arbitrary and capricious review. The only
individualized attribute of the original plaintiffs that factored into the Court’s analysis of these
claims was their transgender or non-binary identity. Every member of the proposed classes shares
one or both of these identities. The Court therefore concludes that the PI Class members are likely
to succeed on the merits of their equal protection and APA claims for the reasons discussed in its
April 18, 2025 Memorandum and Order.

C. Irreparable Harm.

The plaintiffs contend that, absent preliminary injunctive relief, members of the PI Class
would experience irreparable harm that is “identical to the injuries experienced” by Orr, Perysian,
Soe, Anderson, Hall, and Boe. ECF 80, at 9. Preliminary injunctive relief is available only where
the moving party can “demonstrate that irreparable injury is /ikely in the absence of an injunction.”
Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008). Irreparable harm is “an injury that
cannot adequately be compensated for either by a later-issued permanent injunction, after a full

adjudication on the merits, or by a later-issued damages remedy,” Rio Grande Cmty. Health Ctr.,
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Inc. v. Rullan, 397 F.3d 56, 76 (1st Cir. 2005), and it is measured on “a sliding scale, working in
conjunction with a moving party’s likelihood of success on the merits,” Irizarry, 587 F.3d at 485.

Under First Circuit precedent, a party seeking class-wide preliminary injunctive relief need
not provide individualized proof that each class member is likely to experience irreparable harm,
so long as it can establish that the risk of irreparable harm faced by certain class members is
representative of the risk faced by all class members. In United Steelworkers of America, AFL-
CIO v. Textron, Inc., the defendant appealed a preliminary injunction requiring it to resume paying
health insurance premiums for approximately 200 of its retired former employees. 836 F.2d 6, 7-8
(1st Cir. 1987). Although the plaintiffs had provided direct evidence, in the form of an affidavit, of
the harm that a few retirees experienced after losing their health insurance, the First Circuit had
“no difficulty” finding the preliminary injunction order—which applied to all 200 retirees—
lawful. /d. at 8-9. Since it was undisputed that the defendant had ceased paying the health insurance
premiums for all 200 retirees, the First Circuit held that the district court could take the specific
harms faced by two retirees “as illustrative of what could occur among all retirees.” Id. at 8. Those
“illustrative” harms sufficed to demonstrate that every retiree was likely to experience irreparable
harm absent preliminary injunctive relief. See id. at 9. Citing Textron, the Second Circuit has
similarly held that “plaintiffs should be allowed to adduce evidence of harm representatively, so
long as they lay a foundation that the representative plaintiffs are similarly situated with regard to
the issue of irreparable harm.” LaForest v. Former Clean Air Holding Co., 376 F.3d 48, 58 (2d Cir.
2004); see also Adams v. Freedom Forge Corp., 204 F.3d 475, 487 (3d Cir. 2000) (the entry of a
class-wide preliminary injunction is appropriate where a court can “infer that all (or virtually all)

members of a group are irreparably harmed”).
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The named plaintiffs have laid the requisite foundation for the Court to find that the risk of
irreparable harm they face is representative of the risk faced by all members of the PI Class. To
start, the named plaintiffs who are eligible for preliminary injunctive relief (the “Pl-eligible
plaintiffs”)—that is, every plaintiff except for Solomon-Lane and Goldberg, both of whom have
valid passports bearing sex markers consistent with their gender identities, ECF 78-6, § 11; ECF
78-10, 9 12—are similarly situated to members of the PI Class. See LaForest, 376 F.3d at 58. Each
Pl-eligible plaintiff is either transgender or non-binary, and each except Soe has been diagnosed
with gender dysphoria. See ECF 78-1, 99 5-6; ECF 78-2, 9 4-5; ECF 78-3, 99 5-6; ECF 78-4,
99 6-7; ECF 78-5, 94 5-6; ECF 78-7, 9 5; ECF 78-8, 9 5, 9; ECF 78-9, 99 5-6; ECF 78-11, 9 5,
7; ECF 78-12, 99 5-6. The PI-eligible plaintiffs, like members of the PI Class, have an imminent
need to replace or renew their passport or do not currently possess a passport with a sex designation
that aligns with their gender identity. Compare ECF 80, at 6, with ECF 78-1, 99 14, 17; ECF 78-2,
9 12; ECF 78-3, 9 11; ECF 78-4, 9 12; ECF 78-5, 4 13; ECF 78-7, 99 9, 11; ECF 78-8, 47 11, 13;
ECF 78-9, 9 12; ECF 78-11, §10; ECF 78-12, 4 10. And it is undisputed that the Pl-eligible
plaintiffs and PI Class members face the same injury: they cannot obtain a passport with a sex
designation that aligns with their gender identity because, under the Passport Policy, the State
Department will issue passports only with a sex designation that aligns with the holder’s sex
assigned at birth. See ECF 53-1, 9 15, 21.

Through Dr. Corathers’ and Dr. Scheim’s expert declarations, the plaintiffs have introduced
uncontroverted evidence of the harms that transgender and non-binary people face if they are
required to use passports bearing sex designations aligning with their sex assigned at birth rather
than their gender identity. See ECF 78-13 (Corathers declaration); ECF 78-14 (Scheim

declaration). Citing large-scale studies, Dr. Scheim reports that transgender people with gender-
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discordant identity documents have an elevated risk of encountering problems with airport security
and experiencing harassment or violence when traveling, particularly to countries that criminalize
transgender expression. ECF 78-14, 4] 22-23. Transgender people who face obstacles in obtaining
gender-concordant identity documents are also twice as likely to have suicidal ideation, and
experience higher psychological distress, than transgender people who do not encounter such
obstacles. Id. 9 33. In contrast, transgender people who have obtained gender-concordant identity
documents generally—and passports, specifically—are significantly less likely to experience
anxiety, serious psychological distress, and suicidality. See id. 9 29-35, 37. Transgender people
are also significantly less likely to experience discrimination, harassment, and violence when they
possess gender-concordant identity documents. See id. 49 25-27, 36, 38. Dr. Corathers likewise
reports that “living one’s life consistently with one’s gender identity, including using identity
documents that reflect one’s gender identity,” is part of the recognized standard of care for treating
gender dysphoria, a medical condition that describes “the significant emotional distress” and
impairment in functioning “that stems from the incongruence between a person’s gender identity
and sex designated at birth.” ECF 78-13, 99 53, 58, 77. Taken together, these expert declarations
establish that requiring transgender and non-binary people to use passports bearing sex markers
corresponding to their sex assigned at birth increases their risk of experiencing anxiety,
psychological distress, suicidality, discrimination, harassment, and violence.

The plaintiffs’ declarations demonstrate the imminence of these risks. Every plaintiff avers
that they would experience significant anxiety or fear for their safety if required to use a passport
bearing a sex marker that corresponds to their sex assigned at birth rather than their gender identity
and expression. See ECF 78-1, 949 16-17; ECF 78-2, 99 14-15; ECF 78-3, 99 13-14, 16; ECF 78-4,

99 14-15; ECF 78-5, 99 14-15; ECF 78-6, 99 11-12; ECF 78-7, § 11; ECF 78-8,  14; ECF 78-9,
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99 10, 14-15, 17; ECF 78-10, 99 14-16, 18; ECF 78-11, 99 11-12, 14; ECF 78-12, 94 12-14. Six of
the plaintiffs further report that they have been harassed when presenting identity documents
bearing sex markers corresponding to their sex assigned at birth rather than their gender identity.
See ECF 78-1, 99 9-10; ECF 78-2, 4 8; ECF 78-3, 4 12-13; ECF 78-9, 4 16; ECF 78-10, q 14;
ECF 78-11, 9 11. Due to these risks, three plaintiffs have already cancelled international travel
plans because they were unable, under the Passport Policy, to obtain passports bearing a sex marker
that aligns with their gender identity. See ECF 78-1, 9 15; ECF 78-2, 49 10, 13; ECF 78-5,9 9. And
nearly all of the Pl-eligible plaintiffs aver that they are likely or certain to cancel international
travel plans if they are unable to update the sex marker on their passports. See ECF 78-1, 17,
ECF 78-2, 99 13-14; ECF 78-3, 99 14-15; ECF 78-5, 99 14-15; ECF 78-8, 9 12, 14; ECF 78-9,
999, 14-15; ECF 78-11, 99 14-15; ECF 78-12, 99 11, 14.

Based on this evidence, every Pl-eligible plaintiff has established that they are likely to
experience irreparable harm. Absent preliminary injunctive relief, these plaintiffs may effectively
be forced to out themselves as transgender or non-binary every time they present their passport—
whether for international travel or to verify their identity in administrative settings, such as
employment paperwork or opening a bank account. See ECF 78-1, 49 7, 16; ECF 78-2, 99 6, 12;
ECF 78-3,94 7-8, 12, 14, 16; ECF 78-4, 49 7-8, 11, 15; ECF 78-5, 99 8, 14; ECF 78-7, 94 8-9; ECF
78-8,99 9, 14; ECF 78-9, 4 15; ECF 78-11, 94 8, 14; ECF 78-12, 949 7, 13. The PI-eligible plaintiffs
are therefore unable to use their passports without a heightened risk of experiencing anxiety,
psychological distress, suicidality, discrimination, harassment, and violence. ECF 78-13, 99 53,
58, 77; ECF 78-14, 99 22-38. These are the types of injuries that cannot adequately be measured

or compensated by money damages or a later-issued remedy. See ECF 74, at 49-50; Textron, 836
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F.2d at 9 (irreparable harm established where retirees faced risk of “serious emotional harm” after
their former employer ceased paying life insurance premiums).

The risk of irreparable harm faced by the Pl-eligible plaintiffs is representative of the risk
of irreparable harm faced by every member of the PI Class. The Pl-eligible plaintiffs are, as
discussed, similarly situated to members of the PI Class. See LaForest, 376 F.3d at 58. And
corroborating the empirical research summarized in the plaintiffs’ expert declarations, the PI-
eligible plaintiffs have uniformly averred that they cannot use their current passports, which reflect
their sex assigned at birth, without experiencing significant anxiety and fearing for their safety.
Although only around half of the PI-eligible plaintiffs report having been personally harassed or
assaulted when presenting a passport or identity document reflecting their sex assigned at birth, all
transgender and non-binary people are at greater risk of experiencing discrimination, harassment,
or violence if they are required to use a passport reflecting their sex assigned at birth. The Court
accordingly concludes that the risk of irreparable harm faced by the Pl-eligible plaintiffs is
representative of the risk faced by all PI Class members. See id.; Textron, 836 F.2d. at 8.

In the government’s view, the plaintiffs have nevertheless failed to show that all PI Class
members face an imminent risk of irreparable harm because membership in the PI Class is not
conditioned on whether an individual has concrete international travel plans. See ECF 89, at 4.
This argument fails because it confuses a condition that is sufficient to establish irreparable harm
with a condition that is necessary to do so. The Court previously concluded that the original
plaintiffs were likely to experience irreparable harm, absent interim equitable relief, in part because
they would be forced to choose between cancelling their international travel plans or using
passports that reflect their sex assigned at birth. See ECF 74, at 49-50. But as discussed, PI Class

members’ risk of experiencing irreparable harm also arises from the interference with their
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treatment for gender dysphoria and from their inability to use their passports anywhere without
outing themselves. In addition to facilitating international travel, passports function as federal
identity documents. The plaintiffs in this case have, for example, used their passports to rent a car,
ECF 78-1, 4 9; open bank accounts and establish employment eligibility, ECF 78-4, q 13; travel
domestically, ECF 78-10, 4] 13; and identify themselves in administrative settings, ECF 78-6, 9 11.
PI Class members are likely to experience irreparable harm absent interim equitable relief because
they face a heightened risk of interference with treatment for gender dysphoria and of experiencing
anxiety, psychological distress, discrimination, harassment, or violence any time they use their
passports, not simply because they face these risks when using their passports for international
travel.

D. Balance of the Equities and the Public Interest.

The balance of the equities and the public interest favor granting preliminary injunctive
relief to members of the PI Class. The plaintiffs have demonstrated that members of the PI Class
are likely to face significant hardships absent preliminary injunctive relief. The government
contends that the balance of the equities nevertheless tilts in its favor, primarily because of the
administrative burden associated with class-wide relief. While this burden may be more than de
minimis, it does not outweigh the equities favoring the PI Class.

The government first claims that the State Department lacks the capacity to determine
which passport applicants are likely to suffer irreparable harm and, therefore, which applicants are
eligible for preliminary injunctive relief. See ECF 89, at 5-6; ECF 89-1, q| 11. That argument fails
because the Court has already concluded that all members of the PI Class share the same risk of
irreparable harm as the class representatives. The State Department has neither the duty nor the

prerogative to independently make that determination. If an individual is a member of the PI Class,
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that individual would be entitled to relief under the preliminary injunction. And because the PI
Class is defined by reference to objective criteria—namely, whether someone is a member of the
M/F Designation Class or X Designation Class and whether that individual is seeking a passport
for one of the four reasons enumerated in the PI Class definition—determining whether an
applicant fits the class definition will not be time- or resource-intensive. As the plaintiffs contend,
eligibility for relief can be determined through a straightforward form that asks passport applicants
to check a box if they meet the criteria for the PI Class. See ECF 108, at 5.

Next, the government argues that it would suffer an undue burden if the preliminary
injunction were dissolved at a later date, and the State Department were to choose to replace
passports that it issued while the injunction was in effect with passports that adhered to the Passport
Policy. This argument, which is speculative, does not weigh strongly against extending the
preliminary injunction to the PI Class. The government has not produced evidence that the State
Department would, in fact, consider reissuing passports issued pursuant to the preliminary
injunction if that injunction is later dissolved, much less any evidence that it is likely to do so. See
generally ECF 89-1. To the contrary, the State Department has stated that all passports issued
before the adoption of the Passport Policy that bear an X marker or a sex other than the holder’s
sex assigned at birth will remain valid until their expiration date. See Sex Marker in Passports,
U.S. Dep’t of State (last visited June 2, 2025), https://perma.cc/N6YS-EK7D. There is no
indication, on this record, that the State Department would adopt a different policy toward any
passports issued pursuant to a preliminary injunction that is later dissolved.

The government further contends that the State Department will be burdened by classwide
preliminary injunctive relief because it will be required to process passport applications that it may

not otherwise have received. This argument has some merit, insofar as every additional passport
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application that the State Department receives entails its own cost in terms of the time and
resources required to process it. But the narrow definition of the PI Class suggests that any
additional burden will not be substantial. As discussed earlier, an individual fits within the PI Class
only if they are seeking a new passport for one of four reasons. See ECF 80, at 6. Three of these
reasons pertain to circumstances where the individual would be required to apply for a new
passport irrespective of the availability of injunctive relief. See id. (applicant qualifies for the PI
Class if they (1) lack a valid passport, (2) have a valid passport that will expire within one year, or
(3) need to replace a lost, stolen, or damaged passport). The State Department is unlikely to receive
a significant number of passport applications that it would not otherwise have received from PI
Class members who fit these circumstances. While the State Department is likely to receive
relatively more applications from individuals who are applying for the fourth reason—they have a
valid passport but want to update their sex marker or name—it has not offered evidence of the
number of additional applications from such individuals it anticipates receiving. See generally
ECF 89-1 (declaration of Matthew Pierce, the Deputy Assistant Secretary for Passport Services).
Nor has it identified any specific ways in which the burden associated with processing additional
passport applications is likely to impede the State Department’s functioning. That burden,
consequently, is too ill-defined and speculative to shift the balance of the equities.

Apart from its arguments concerning administrative burdens, the government asserted for
the first time at the hearing that the Executive Branch will suffer a “constitutional harm” if it is
required to print communications—that is, sex markers—addressed to foreign sovereigns that are
inconsistent with its policies. ECF 105, at 53; see Haig v. Agee, 453 U.S. 280, 292 (1981) (a
passport is “a letter of introduction in which the issuing sovereign vouches for the bearer and

requests other sovereigns to aid the bearer”). Separation of powers considerations exist any time a
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federal court enters a preliminary injunction—which is, after all, an “extraordinary” remedy, Voice
of the Arab World, 645 F.3d at 32—against the Executive Branch. Those considerations may be
heightened here, where Congress has granted the Executive Branch “broad rule-making authority”
concerning the issuance of passports. Zemel v. Rusk, 381 U.S. 1, 12 (1965).

Yet the government has failed to develop its argument beyond asserting that any injunction
pertaining to the Executive’s control over the issuance of passports inflicts, in essence, a per se
constitutional injury. It has not identified any specific ways in which an injunction requiring the
State Department to issue passports bearing sex designations with which it disagrees is likely to
injure the Executive Branch’s relations with foreign sovereigns. PI Class members, on the other
hand, have demonstrated that they are likely to succeed on the merits of their claims that the
Passport Policy violates their constitutional right to equal protection of the laws and runs afoul of
the safeguards of the APA. The preliminary relief awarded by this Court is narrowly tailored to
provide relief only to those Americans whose rights have likely been violated by the Passport
Policy and who, absent that relief, are likely to suffer irreparable harm. Even assuming a
preliminary injunction inflicts some constitutional harm on the Executive Branch, such harm is the
consequence of the State Department’s adoption of a Passport Policy that likely violates the
constitutional rights of thousands of Americans. The balance of the equities and the public interest
thus favor the PI Class. See Textron, 836 F.2d at 7 (“The heart of the matter is whether ‘the harm
caused plaintiff without the injunction, in /ight of the plaintift’s likelihood of eventual success on
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the merits, outweighs the harm the injunction will cause defendants.’” (quoting Vargas-Figueroa

v. Saldana, 826 F.2d 160, 162 (1st Cir. 1987))).
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CONCLUSIONS AND ORDERS

For the foregoing reasons, the plaintiffs’ motion for class certification, ECF 77, is
GRANTED as MODIFIED by this Court. The following classes are CERTIFIED:

1. A class of all people (1) whose gender identity is different from the sex assigned to them
under the Passport Policy and/or who have been diagnosed with gender dysphoria, and
(2) who have applied, or who, but for the Passport Policy, would apply, for a U.S. passport
issued with an “M” or “F” sex designation that is different from the sex assigned to that
individual under the Passport Policy (“M/F Designation Class”™);

2. Aclass of all people whose gender identity is different from the sex assigned to them under
the Passport Policy and who have applied, or who, but for the Passport Policy, would apply,
for a U.S. passport with an “X” designation (“X Designation Class”).

Excluded from these classes are any judge presiding over this action and the plaintiffs in Schlacter
v. U.S. Department of State, No. 25-cv-01344 (D. Md. filed Apr. 25, 2025).

Plaintiffs Ashton Orr, Zaya Perysian, Chastain Anderson, Drew Hall, Bella Boe, Reid
Solomon-Lane, Viktor Agatha, David Doe, AC Goldberg, and Chelle LeBlanc are APPOINTED
as representatives of the M/F Designation Class. Plaintiffs Sawyer Soe and Ray Gorlin are
APPOINTED as representatives of the X Designation Class. Plaintiffs’ counsel from the American
Civil Liberties Union, the American Civil Liberties Union of Massachusetts, and Covington &
Burling LLP are APPOINTED as class counsel.

The plaintiffs’ motion to apply the preliminary injunction to the classes, ECF 79, is

GRANTED. A separate order will issue memorializing the preliminary injunction entered by the

Court.
SO ORDERED.
/s/ Julia E. Kobick
JULIA E. KOBICK
Dated: June 17, 2025 UNITED STATES DISTRICT JUDGE
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