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CERTIFICATE AS TO PARTIES, RULINGS,  
AND RELATED CASES 

A.  Parties and Amici 

Plaintiffs in district court, and appellees here, are Alishea Sophia 

Kingdom, Solo Nichols, and Jas Kapule, who are three trans-identifying 

inmates in the custody of the Federal Bureau of Prisons (BOP).  They bring 

this action on behalf of themselves and a class of other similarly situated 

inmates.  Defendants in district court, and appellants here, are Donald J. 

Trump, in his official capacity as President of the United States; Todd 

Blanche, in his official capacity as Acting Attorney General of the United 

States; William K. Marshall, III, in his official capacity as Director of BOP;1 

Christopher A. Bina, in his official capacity as Assistant Director for the 

Health Services Division of BOP; Dana R. DiGiacomo, in her official capacity 

as Assistant Director of the Reentry Services Division of BOP; and Shane 

Salem, in his official capacity as Assistant Director of the Correctional 

Programs Division of BOP. 

 

1 This action was originally brought against defendants William 
Lothrop, in his official capacity as Acting Director of BOP, and Pamela Bondi, 
in her official capacity as Attorney General.  Director Marshall and Acting AG 
Blanche were automatically substituted as parties under Federal Rule of Civil 
Procedure 25(d). 
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The States of Indiana, Idaho, Alabama, Arkansas, Florida, Alaska, 

Georgia, Iowa, Kansas, Louisiana, Mississippi, Missouri, Montana, 

Nebraska, North Dakota, Ohio, Oklahoma, Soutth Carolina, South Dakota, 

Texas, Utah, Virginia, West Virginia, Wyoming, participated as amici curiae 

before the district court.   

Several other inmates who are not named plaintiffs in this case have 

attempted to intervene or otherwise participate in district court: Carla C. 

Keys, Jeremy Pinson, Antonio Crawford, David Simpkins, Darrell Nash, 

Michael R. Dye, Elijah Stone, Willie A. Milton, Michelle Alford, Oscar 

Contreras Aguilar, Job Gillette, Andy Quinn Goodall, and Marissa Hunt. 

There were no additional parties or amici curiae in district court, and 

none have entered an appearance before this Court. 

B.  Ruling Under Review 

The ruling under review is an order (Dkt. 202) issued on May 26, 2026, 

granting a motion for a preliminary injunction.  This ruling was issued by the 

Hon. Royce C. Lamberth in Kingdom v. Trump, No. 1:25-cv-691 (D.D.C.).  

This order is attached to this motion.  See Add.1-4. 

C.  Related Cases 

This case has not previously been before this Court.  Counsel are aware 

of three related cases within the meaning of D.C. Circuit Rule 28(a)(1)(C): 
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Doe v. Blanche, No. 1:25-cv-286 (D.D.C.); Jones v. Blanche, No. 1:25-cv-401 

(D.D.C.); and Moe v. Trump, No. 1:25-cv-653 (D.D.C.).  This Court 

previously heard an appeal from those cases, which was decided on April 17, 

2026.  See Doe v. Blanche, 172 F.4th 901 (D.C. Cir. 2026) (vacating 

preliminary injunctions).  

/s/ Domenic A. Canonico   
Domenic A. Canonico 

Attorney, Appellate Staff 
Civil Division 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, DC 20530 
(202) 305-1754 

USCA Case #26-5181      Document #2175872            Filed: 05/29/2026      Page 4 of 30

(Page 4 of Total)



 

iv 

TABLE OF CONTENTS 

Page 

TABLE OF CONTENTS ................................................................................. iv 

INTRODUCTION ............................................................................................ 1 

STATEMENT .................................................................................................. 2 

A. Statutory and Regulatory Background ........................................ 2 

B. This Litigation ............................................................................. 6 

ARGUMENT .................................................................................................. 11 

I. The Government Is Likely To Prevail On The Merits. ........................ 11 

A. The preliminary injunction is improperly based on a claim 
that is moot and abandoned. ...................................................... 11 

B. Plaintiffs’ defunct APA claim does not support relief 
against the EO generally. ............................................................ 15 

C. The district court lacked authority to extend the existing 
preliminary injunction under the Prison Litigation Reform 
Act. .............................................................................................. 17 

II. The Remaining Factors Favor A Stay ................................................. 20 

CONCLUSION .............................................................................................. 24 

CERTIFICATE OF COMPLIANCE 

ATTACHMENT A: District Court PI Order (May 26, 2026) 

ATTACHMENT B: District Court PI Opinion (June 3, 2025) 

  

USCA Case #26-5181      Document #2175872            Filed: 05/29/2026      Page 5 of 30

(Page 5 of Total)



 

 

INTRODUCTION 

Defendants respectfully move for a stay pending appeal of the 

preliminary injunction (PI) issued by the district court (Lamberth, J.) on 

May 26, 2026.  The court “extend[ed]” a prior injunction it had issued 

against a defunct 2025 Bureau of Prisons (BOP) policy implementing the 

President’s Defending Women Executive Order to encompass the agency’s 

superseding February 2026 policy on the same subject.  Add.2.  Yet the court 

made no findings whatsoever about the lawfulness of the new 2026 policy—

indeed, it expressly declined to do so. 

The court’s order has no basis in law or logic.  Plaintiffs concede that 

they have abandoned their challenge to the 2025 policy.  And the purported 

legal defect with the 2025 policy—an alleged lack of reasoned explanation—

does not “extend” to the 2026 policy, which contains ample new 

reasoning.  Even plaintiffs recognize as much, which is why they agreed that 

they needed to separately challenge the new policy and why the district court 

held a separate hearing on that challenge.  

Besides lacking any legal foundation, the May 26 order’s broad scope 

clearly exceeded the district court’s authority.  The order prohibits the 

government from enforcing a provision of the Defending Women Executive 

Order “against any class member in this action,” Add.3, based solely on the 
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court’s determination that a particular agency action implementing the 

Executive Order—the now-superseded 2025 policy—was deficient under the 

APA’s reasonable-explanation requirement.  But the court has no authority 

under the APA to flatly bar the government from implementing an executive 

order.  Thus, on multiple levels, the order impermissibly intrudes on the 

President’s prerogatives to set policy for the operation of the federal prison 

system and impairs BOP’s ability to safely and securely care for the inmates 

in its custody. 

The May 26 order was plainly erroneous and a stay pending appeal is 

warranted.  The order goes into effect on June 1, upon the expiration of the 

prior injunction.  Add.3.  This Court should grant a stay pending appeal, or 

at minimum an administrative stay, by June 1.  Plaintiffs oppose this 

motion.2   

STATEMENT 

A. Statutory and Regulatory Background 

1. On January 20, 2025, President Trump issued Executive Order 

14168, Defending Women From Gender Ideology Extremism and Restoring 

Biological Truth to the Federal Government, 90 Fed. Reg. 8615 (Jan. 30, 

 

2 On May 27, the government filed a motion under Fed. R. App. P. 8(a) 
requesting a stay pending appeal and seeking a ruling by May 28.  Dkt. 204.  
The district court has yet to rule on the motion. 
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2025) (the EO or Order).  The Order’s stated purpose is to “defend women’s 

rights and protect freedom of conscience by using clear and accurate 

language and policies that recognize women are biologically female, and men 

are biologically male.”  Order § 1, 90 Fed. Reg. at 8615.  The Order thus states 

that “[i]t is the policy of the United States to recognize two sexes, male and 

female,” which “are not changeable and are grounded in fundamental and 

incontrovertible reality.”  Order § 2, 90 Fed. Reg. at 8615.  The Order directs 

agencies to implement this policy in various ways, while making clear that it 

“shall be implemented consistent with applicable law,” Order § 8(b), 90 Fed. 

Reg. at 8618. 

As to “privacy in intimate spaces” in particular, Order § 4, 90 Fed. Reg. 

at 8616 (formatting modified), the Order contains two specific directives 

regarding the Bureau of Prisons.  As relevant here, Section 4(c) requires the 

Attorney General to “ensure that the Bureau of Prisons revises its policies 

concerning medical care to be consistent with this order, and … that no 

Federal funds are expended for any medical procedure, treatment, or drug 

for the purpose of conforming an inmate’s appearance to that of the opposite 

sex.”  Order § 4(c), 90 Fed. Reg. at 8617.   

2. In February 2025, BOP issued two memoranda implementing 

the EO.  Dkt. 1-1; Dkt. 1-2.  The first memorandum concerned what are 
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known as social accommodations, and provided in relevant part that “[n]o 

appropriated funds should be utilized to purchase any items that align with 

transgender ideology,” and that BOP would not grant “[r]equests for clothing 

accommodations,” such as “undergarments that do not align with an 

inmate’s biological sex.”  Dkt. 1-1, at 2, 3.  The second memorandum 

provided, consistent with the EO, that “no [BOP] funds are to be expended 

for any medical procedure, treatment, or drug for the purpose of conforming 

an inmate’s appearance to that of the opposite sex.”  Dkt. 1-2, at 2.   

Under its initial PI entered on June 3, 2025, and its subsequent 

renewals of that order, the district court has prohibited BOP from 

implementing those memoranda.  See infra pp. 6-8.  

3. In February 2026, BOP issued a new policy on medical care for 

inmates with gender dysphoria, superseding the 2025 implementing 

memoranda.  See Dkt. 125 (Program Statement 5260.01, Management of 

Inmates with Gender Dysphoria (the 2026 Policy)).  BOP explained that, 

“[i]n light of [the EO] and BOP’s own independent judgment,” it was 

adopting a “revised” approach to “treatment for gender dysphoria” that “is 

more aligned with the latest scientific information,” “is tailored to the unique 

needs of the inmate,” and “accounts for the complex security and 

administration concerns in the correctional environment.”  Dkt. 186-1, at 5, 
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7.  The 2026 Policy was issued after BOP undertook extensive reviews of 

relevant medical studies, medical expert opinions, state correctional policies, 

pertinent case law, and relevant prison administration and safety concerns.  

In support of this policy, BOP produced approximately 47 pages of 

explanation along with over 3,000 pages of documents in an Administrative 

Record.  See Dkt. 186-1, at 1-47; Dkt. 151 (index).  And BOP made clear that 

although the EO “supports this policy,” BOP “also adopt[ed] this [new] policy 

independently of” the EO.  Dkt. 125, at 6. 

Under the 2026 Policy, BOP will develop an individualized treatment 

plan for each inmate diagnosed with gender dysphoria, “tailored to the 

specific clinical needs of the inmate.”  Dkt. 125, at 6.  Such plans would 

include, as appropriate, “psychotherapy, group counseling, psychiatric 

services, and psychotropic medications.”  Dkt. 186-1, at 8; see Dkt. 125, at 6-

7.  The 2026 Policy provides, however, that BOP will no longer provide “sex 

trait modification surgeries” or “social accommodations” to address gender 

dysphoria.  Dkt. 125, at 7, 8.  Nor will BOP provide hormones as treatment 

for gender dysphoria to inmates who are not already receiving hormones for 

that purpose.  Id. at 7.  For inmates who are currently receiving hormones, 

BOP will place them on individualized “tapering plan[s]” after “consider[ing] 

the appropriate factors.”  Id.  The Policy also recognizes that, for some 

USCA Case #26-5181      Document #2175872            Filed: 05/29/2026      Page 10 of 30

(Page 10 of Total)



 

6 

inmates who have had sex trait modification surgeries or have been receiving 

hormones “for an extended period of time,” “it may not be appropriate in all 

cases for the initial tapering plan to include cessation of hormones.”  Id. at 8.  

B. This Litigation 

 1. The named plaintiffs are three trans-identifying inmates who 

have been diagnosed with gender dysphoria and have received hormones 

and social accommodations to address their condition while in BOP custody.  

Add.7-10.  They brought this suit in March 2025 challenging the EO and the 

2025 memoranda, and moved for a preliminary injunction based on claims 

under the Eighth Amendment and the APA.  Dkt. 1; Dkt. 7; Dkt. 7-1.  Plaintiffs 

also asked the court to certify a class of similarly situated individuals.  Dkt. 8. 

On June 3, 2025, the district court certified a class consisting of all 

inmates in BOP custody with a gender-dysphoria diagnosis and awarded 

plaintiffs a class-wide preliminary injunction based solely on their APA 

arbitrary-and-capricious claim.  Dkt. 68; see Add.5-40 (Dkt. 67) (PI 

opinion).  The court determined that “[t]he BOP’s implementing memoranda 

f[e]ll short on” various arbitrary-and-capricious “criteria.”  Add.25.  

Specifically, the court observed that the “only explanation” in the 2025 

memoranda “for [BOP’s] new policies [wa]s that the [EO] required the 

adoption of those policies”—which the court deemed insufficient—and that 
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to the extent “BOP may incorporate the Executive Order’s reasoning into its 

own implementing memoranda, the reasoning contained therein” was also 

“deficient.”  Add.25-26.  Additionally, the court concluded that BOP failed to 

consider the “effects that the new policies could have on transgender 

inmates” in issuing the 2025 implementing memoranda.  Add.27.  The court 

also concluded that plaintiffs faced irreparable harm in the form of side 

effects from gender dysphoria, Add.28-29, and that the other equitable 

factors favored plaintiffs, Add.29-31.  Accordingly, the court stayed the 2025 

implementing memoranda under 5 U.S.C. § 705, enjoined BOP from 

enforcing the EO or the 2025 memoranda as to hormones and social 

accommodations, and required BOP to continue providing hormones and 

social accommodations to class members “in accordance with BOP policy 

and practice in effect immediately prior to” the EO’s issuance.  Dkt. 68, at 2.  

The government did not appeal this preliminary injunction.    

2. Pursuant to the Prison Litigation Reform Act (PLRA), the 

preliminary injunction expired 90 days after its entry.  See 18 U.S.C. 

§ 3626(a)(2).  The court issued a new PI for another 90-day period following 

the expiration of the original PI, Dkt. 79, and has repeated that practice twice 

more, Dkt. 96; Dkt. 114.  The court has referred to these as three “renew[ed]” 

preliminary injunctions, because they are meant to serve as extensions of—
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and rely on the same analysis as—the original June 3, 2025 PI.  See Dkt. 79, 

at 1 (“There are no newly discovered factual circumstances that necessitate a 

reassessment of this Court’s prior holding that the Plaintiffs have met their 

burden for preliminary injunctive relief or that require a reevaluation of that 

relief.”); Dkt. 96, at 2 (same); Dkt. 114, at 2 (same).  The most recent of those 

renewed injunctions is set to expire on May 31, 2026.  Dkt. 114, at 2.   

3. On April 1, 2026, the government moved to dissolve the current 

“renewed” PI, explaining that because the court’s “sole basis” for the PI was 

BOP’s purported failure to provide a reasoned explanation in the 2025 

memoranda, the promulgation of the 2026 Policy—which does provide an 

in-depth explanation of BOP’s reasoning—eliminated the only justification 

for the existing injunction.  Dkt. 160, at 11.  The court stayed briefing on the 

motion to dissolve to enable plaintiffs to file a supplemental complaint 

challenging the 2026 Policy and move for a new PI against that Policy.  Dkt. 

170.  On April 29, plaintiffs moved for a new PI, relying on their Eighth 

Amendment and revised APA claims challenging the 2026 Policy.  Dkt. 179-

1, at 33, 42.  The parties completed briefing on this motion on May 20, see 

Dkt. 194, and the court held a hearing on the motion on May 27.  

4. While briefing on the motion for a new PI was ongoing, plaintiffs 

filed an additional motion requesting that the district court extend the 
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existing injunction.  Dkt. 188.  Plaintiffs sought a “renewal of the existing 

preliminary injunction” to “maintain the status quo” and give the court 

additional time to act on the motion for a new PI against the 2026 Policy, if 

the court could not resolve the new motion before the expiration of the 

existing PI on May 31.  Id. at 1.  Plaintiffs sought this extended PI for a period 

beginning June 1 and ending fourteen days after the court’s resolution of the 

pending motion for a new PI.  Dkt. 188-1, at 7.   

The government opposed this motion, explaining that the PLRA “does 

not authorize renewing a preliminary injunction on a policy that has been 

superseded simply ‘to maintain the status quo.’”  Dkt. 192, at 5.  Rather, 

plaintiffs must satisfy the traditional four-part test for injunctive relief, 

which plaintiffs could not do based only “on their prior showing when the 

Court initially issued the preliminary injunction in June 2025” in light of “the 

changed circumstances of the 2026 Policy.”  Id. at 4.    

5. On May 26, the district court granted plaintiffs’ request to extend 

the existing PI.  See Add.1-4 (Dkt. 202).  The court stated that “[a]lthough 

there are new factual circumstances in this case, … none necessitate a 

reassessment at this juncture of [its] prior holding that the [p]laintiffs have 

met their burden for preliminary injunctive relief or require a reevaluation 

of that relief pending disposition of” plaintiffs’ motion for a new PI.  Add.2.  
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The court did not acknowledge that its earlier PIs were all based solely on the 

APA arbitrary-and-capricious claim challenging the 2025 memoranda.  And 

the court did not attempt to explain why plaintiffs were entitled to an 

extension of existing PI relief notwithstanding the “new factual 

circumstances.”  Add.2. 

Having found that it was appropriate to “extend” its existing PI while 

it “decid[ed] the pending motion” for a new PI against BOP’s 2026 Policy, 

Add.2, the district court enjoined BOP “from implementing Section 4(c) of 

[the EO] against any class member in this action” and ordered BOP to 

“maintain access to [BOP’s prior] treatment modalities,” Add.3.  The court 

provided that its injunction would run “for a period … beginning June 1, 2026 

and ending fourteen calendar days following” the “resolution of [p]laintiffs’ 

pending [m]otion” for a new PI.  Add.3. 

At a hearing on May 27, 2026, the government informed the district 

court that the government intended to appeal the May 26 injunction and 

requested a stay pending appeal under Fed R. App. P. 8(a).  The court 

directed the government to file a motion.  The same day, the government 

filed a motion reiterating its stay request and seeking a ruling by May 28.  

Dkt. 204.  Later that day, the court set a briefing schedule on the 

government’s stay motion, with plaintiffs’ response due June 1 and the 
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government’s reply due June 3.  See May 27, 2026 Minute Order.  The court 

thus indicated that it did not intend to rule on the stay motion by the 

government’s requested deadline.     

ARGUMENT 

In considering a stay pending appeal, this Court considers the 

likelihood of success on the merits, the movant’s irreparable injury, the 

balance of harms, and the public interest.  Nken v. Holder, 556 U.S. 418, 426 

(2009).  “The most critical of these factors is the likelihood of success on the 

merits.”  Make the Rd. New York v. Noem, No. 25-5320, 2025 WL 3563313, 

at *38 (D.C. Cir. Nov. 22, 2025) (Rao, J., dissenting).  These factors strongly 

support a stay here.  

I. The Government Is Likely To Prevail On The Merits. 

A. The preliminary injunction is improperly based on 
a claim that is moot and abandoned.  

The district court based its issuance of the May 26 PI extension order 

on its “prior holding that the Plaintiffs have met their burden for preliminary 

injunctive relief.”  Add.2 (referencing Add.21-31).  That approach was not 

permissible given the changed circumstances in this case.   

1. To meet his burden of demonstrating entitlement to a 

preliminary injunction, a plaintiff must “establish that he is likely to succeed 

on the merits, that he is likely to suffer irreparable harm in the absence of 
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preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest.”  Winter v. Nat. Res. Def. Council, Inc., 

555 U.S. 7, 20 (2008).  A preliminary injunction cannot issue if plaintiffs fail 

to satisfy any of these factors.  See id. at 32; see also Centro de Trabajadores 

Unidos v. Bessent, 167 F.4th 1218, 1239 (D.C. Cir. 2026) (failure to show 

likelihood of success on the merits); Clevinger v. Advoc. Holdings, Inc., 134 

F.4th 1230, 1235-36 (D.C. Cir. 2025) (failure to show irreparable harm).  

Here, the district court issued its May 26 PI based solely on the 

likelihood-of-success-on-the-merits determination that the court made back 

in June 2025.  See Add.2; Add.21-27.  In issuing the original PI order, 

however, the court found a likelihood of success on the merits of plaintiffs’ 

APA claim that the 2025 implementing memoranda were arbitrary and 

capricious for failing to provide sufficient explanation.  That APA claim 

specifically targeted “BOP’s [2025] implementing memoranda.”  Add.25; see 

Dkt. 1, at 26-29 (Count 5: “Challenge to the Implementing Memoranda”).  

Those memoranda, which reflected BOP’s 2025 policy, have now been 

superseded by a new agency action: the 2026 Policy, as reflected in Program 

Statement 5260.01.  See Dkt. 125.  Because “no decision by this court would 

do anything to affect the [2025] Policy or the plaintiff class members’ rights 

relative to it” given its recission, Samma v. Dep’t of Def., 136 F.4th 1108, 1114 
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(D.C. Cir. 2025), plaintiffs’ APA claim challenging the 2025 memoranda has 

become moot.   

Plaintiffs do not dispute that their APA claim challenging the 

superseded 2025 memoranda is now moot.  The government made this 

argument in opposing plaintiffs’ motion for a new PI, see Dkt. 186, at 14, and 

plaintiffs did not dispute mootness.  Instead, plaintiffs affirmatively 

disclaimed that they were still pursuing any claims challenging the 2025 

memoranda, noting that they abandoned those claims when they filed a 

supplemental complaint challenging BOP’s 2026 Policy.  See Dkt. 194, at 3 

n.1 (“Defendants also assert that the Court lacks jurisdiction to hear 

challenges to the February 2025 policies BOP adopted to effectuate the EO.  

Plaintiffs excised those challenges through their Supplemental Complaint.  

Thus, Defendants’ arguments on this issue are, themselves, moot.”).  

The district court fundamentally erred in issuing a preliminary 

injunction premised on plaintiffs’ likelihood of success on a moot claim that 

plaintiffs expressly abandoned.   

2. To obtain a preliminary injunction—“an ‘extraordinary’ 

equitable remedy that is ‘never awarded as of right’”—a plaintiff “must make 

a clear showing that” he satisfies each of the four PI factors.  Starbucks Corp. 

v. McKinney, 602 U.S. 339, 345-46 (2024) (quoting Winter, 555 U.S. at 24).  
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Because “likelihood of success is an independent, free-standing requirement 

for a preliminary injunction,” even a “strong showing” on another factor 

could not “make up for a failure to demonstrate a likelihood of success on the 

merits.”  Davis v. Pension Benefit Guar. Corp., 571 F.3d 1288, 1296 (D.C. Cir. 

2009) (Kavanaugh, J., concurring).  Accordingly, where a plaintiff fails to 

clear this initial hurdle, the Court need not “‘proceed to review the other 

three preliminary injunction factors.’”  Guedes v. ATF, 920 F.3d 1, 10 (D.C. 

Cir. 2019) (per curiam) (citation omitted).   

In any event, the district court expressly declined to “reassess[]” or 

“reevaluat[e]” the other PI factors.  Add.2.  And since the 2025 memoranda 

that were the purported source of plaintiffs’ threatened harms have been 

superseded, the earlier bases for the court’s finding of irreparable harm and 

its equitable balancing no longer exist.    

The district court invoked “the interest of justice and judicial economy” 

in support of “briefly extend[ing] this preliminary injunction.”  Add.2.  

Regardless of the strength of these equitable considerations, they cannot 

supply a basis for granting a PI in the absence of any assessment of the 

likelihood of success on the merits, let alone any assessment of the equities 

of plaintiffs’ current claims.     
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B. Plaintiffs’ defunct APA claim does not support 
relief against the EO generally.  

The government is also likely to succeed in demonstrating that 

plaintiffs’ defunct APA claim cannot justify the broad scope of preliminary 

relief entered by the district court.   

Executive orders are not subject to APA review.  See Dalton v. Specter, 

511 U.S. 462, 470 (1994) (“The actions of the President … are not reviewable 

under the APA[.]”).  And under the APA, plaintiffs can only challenge “final 

agency action.”  5 U.S.C. § 704.  Accordingly, plaintiffs’ now-defunct APA 

claim sought to challenge the 2025 implementing memoranda, specifically, 

as final agency actions that were allegedly arbitrary and capricious.  See Dkt. 

1, at 26-29.  And in finding that relief was warranted on plaintiffs’ APA claim, 

the district court specifically concluded that the 2025 memoranda were 

deficient only under the APA’s arbitrary-and-capricious standard.  See 

Add.21 (finding the 2025 memoranda “arbitrary and capricious because they 

provide no reasoned explanation for the denial of gender-affirming care, 

treat gender dysphoria different than other medical conditions with no 

justification, and fail to adequately take stock of the sudden reversal in 

agency policy from before the Executive Order was issued”).   

In its May 26 order, however, the district court more broadly enjoined 

the government from “implementing Section 4(c) of Executive Order 14168 
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against any class member in this action.”  Add.3.  This relief is not limited to 

the specific agency actions that the court found to be deficient under the 

APA—the now-superseded 2025 memoranda—but instead enjoins entirely 

distinct agency actions, the legality of which the court has not yet assessed.  

Indeed, the purpose of the broadly worded injunction was to prohibit 

implementation of BOP’s 2026 Policy before the court made any 

determination regarding the legality of that new policy (an issue that is now 

fully briefed and ripe for disposition on plaintiffs’ new PI motion), in 

complete disregard of BOP’s explanation that it “also adopt[ed] this [2026] 

policy independently of” the EO.  Dkt. 125, at 6.   

A district court cannot properly bootstrap its prior finding of a 

likelihood of success on the merits of an APA challenge to one agency action 

as the basis to enjoin an entirely separate agency action that requires a 

materially different analysis.  Cf. New York Times Co. v. U.S. Dep’t of Def., 

No. 26-5113, 2026 WL 1179440, at *3 (D.C. Cir. Apr. 27, 2026) (per curiam) 

(granting stay of order blocking a revised policy on the ground that the 

revised policy was not encompassed by the summary judgment vacating the 

original policy); Doe 2 v. Shanahan, 755 F. App’x 19, 23 (D.C. Cir. 2019) (per 

curiam) (vacating PI of original policy after agency took “substantial steps to 

cure [that policy’s] procedural deficiencies” through a “significant[ly] 
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change[d]” policy).  Otherwise, courts could effectively enjoin any executive 

order by invalidating one agency action taken to implement the order under 

the APA and using that as a basis to enjoin the government from 

implementing the executive order through any other means, regardless of 

whether those means suffer the same alleged APA defects or not. 

Plaintiffs seeking that kind of sweeping relief against an executive 

order must prevail on a constitutional or statutory challenge warranting such 

relief.  They cannot obtain the same result through the APA, see Franklin v. 

Massachusetts, 505 U.S. 788, 800-01 (1992), much less through the use of 

prior findings on an APA claim that is moot and abandoned.    

C. The district court lacked authority to extend the 
existing preliminary injunction under the Prison 
Litigation Reform Act.  

In granting plaintiffs’ motion to extend the existing PI, the court 

claimed authority under the PLRA.  See Add.2 (“[D]istrict courts—including 

this one—regularly renew or extend preliminary relief for additional periods 

under the Prison Litigation Reform Act while litigation on the merits of a 

case continue.”).  But neither the PLRA nor any recognized principle of 

equity authorizes a court to enjoin a superseding BOP policy based on 

abandoned challenges to a prior, defunct policy.  Because the circumstances 
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have fundamentally changed, the district court erred in mechanically 

extending its prior injunction.  

1. As relevant here, the PLRA provides that, “[i]n any civil action 

with respect to prison conditions,” any “[p]reliminary injunctive relief” 

granted by a court “shall automatically expire on the date that is 90 days after 

its entry.”  18 U.S.C. § 3626(a)(2).  Nothing in the statutory text expressly 

permits preliminary injunctions to be extended beyond their 90-day 

automatic expiration.  Accordingly, the PLRA did not authorize the district 

court here to extend the existing PI order that is set to terminate by operation 

of law on May 31. 

2. The cases cited by the district court, Add.2-3, are not to the 

contrary.  Those cases recognize the possibility that a court may issue a new 

preliminary injunction after the original injunction has expired under the 

PLRA.  See Mayweathers v. Newland, 258 F.3d 930, 936 (9th Cir. 2001) 

(“Nothing in the statute limits the number of times a court may enter 

preliminary relief.”); Alloway v. Hodge, 72 F. App’x 812, 817 (10th Cir. 2003) 

(same); Doe v. Blanche, 172 F.4th 901, 912 (D.C. Cir. 2026) (declining to 

resolve whether “section 3626(a)(2) limits a district court’s ability to issue a 
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new preliminary injunction at the end of the ninety-day period set forth in 

that statute”).3   

It is far from clear that the PLRA permits courts to issue a new 

preliminary injunction following the expiration of an original PI order.  See 

Doe, 172 F.4th at 926-30 (Randolph, J., dissenting) (opining, based on “text, 

structure, and contemporaneous legislative understanding,” that the PLRA 

does not permit courts to evade the 90-day clock by “repeatedly reissu[ing] 

successive preliminary injunctions”).  But even assuming that practice is 

permissible in some circumstances, it still would not support the PI 

extension order at issue here.  Any successive preliminary injunction under 

the PLRA must “address the current situation.”  Monroe v. Bowman, 122 

F.4th 688, 697 (7th Cir. 2024).  Thus, to warrant such a successive PI order, 

plaintiffs must “continue to prove that preliminary relief is warranted.”  

Mayweathers, 258 F.3d at 936.  In other words, for each new PI order, the 

requirements for issuing a preliminary injunction under Winter must be 

satisfied.  See 18 U.S.C. § 3626(a)(2) (providing that “to the extent otherwise 

 

3 The PLRA also permits PI orders to be extended indefinitely if a 
district court makes the requisite findings “and makes the order final before 
the expiration of the 90-day period.”  18 U.S.C. § 3626(a)(2); see Smith v. 
Edwards, 88 F.4th 1119, 1125 (5th Cir. 2023).  Here, there is no dispute that 
the district court has not converted its preliminary injunction into final 
prospective relief.   
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authorized by law, the court may enter … an order for preliminary injunctive 

relief” (emphasis added)).  The district court made no attempt to assess 

whether those requirements were satisfied here, and that defect alone 

compels vacatur of the PI.  See supra Part I.A. 

II. The Remaining Factors Favor A Stay   

The equitable factors likewise favor a stay, and “the public interest and 

balance of equities factors merge” where, as here, “the government is the 

party” against whom an injunction is sought.  MediNatura, Inc. v. FDA, 998 

F.3d 931, 945 (D.C. Cir. 2021). 

The government suffers irreparable harm when a district court’s 

injunction against it “exceed[s] the authority conferred” on the court by 

statute.  Trump v. CASA, Inc., 606 U.S. 831, 860 (2025).  The court’s May 26 

PI order plainly does so.  The PLRA makes clear that preliminary injunctive 

relief in the prison context must be sharply limited in both duration and 

scope.  See 18 U.S.C. § 3626(a)(2); Doe, 172 F.4th at 928 (Randolph, J., 

dissenting) (PLRA was “crafted to curtail the intrusive, open-ended judicial 

supervision” of prisons).  The district court overstepped those limitations by 

“extend[ing]” its existing PI order beyond the PLRA’s 90-day limit, without 

either complying with the PLRA’s express requirements for doing so or 
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making the findings necessary to justify the issuance of a new PI.  Add.2; see 

18 U.S.C. § 3626(a)(2). 

By prohibiting BOP from implementing its 2026 Policy without any 

assessment of the legality of that policy, the district court’s May 26 PI causes 

irreparable harm to the Executive Branch’s ability to implement policies for 

the safe and secure operation of federal prisons.  See CASA, 606 U.S. at 861 

(“Any time a State is enjoined by a court from effectuating statutes enacted 

by representatives of its people, it suffers a form of irreparable injury.” 

(alteration omitted) (quoting Maryland v. King, 567 U.S. 1301, 1303 (2012) 

(Roberts, C.J., in chambers))); Talbott v. United States, No. 25-5087, 2025 

WL 3533344, at *11 (D.C. Cir. Dec. 9, 2025) (Katsas, J., concurring) 

(“Injunctions that ‘improperly intrude’ on the Executive Branch often inflict 

irreparable injury[.]”).  Indeed, for more than a year, the President has been 

prevented from implementing his policy determinations concerning the 

provision of appropriate medical care by BOP.  These policies are closely 

intertwined with prison administration and security, e.g., Dkt. 186-1, at 18-

20, 28-30, an area in which the Executive Branch properly enjoys broad 

deference, see Hatim v. Obama, 760 F.3d 54, 59 (D.C. Cir. 2014).  And the 

policies are aimed at averting both medical and safety risks to inmates who 

are in BOP’s custody and care.  E.g., Dkt. 186-1, at 25-33.  The government 
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thus has compelling interests in being able to effectuate these policies 

promptly and without patently unlawful intrusion by a district court.  See 

Turner v. Safley, 482 U.S. 78, 89 (1987) (“[P]rison administrators, and not 

the courts, are to make the difficult judgments concerning institutional 

operations.” (cleaned up)). 

Conversely, plaintiffs have not demonstrated that a stay would cause 

them irreparable harm or that the balance of equities tips in their favor.  

Indeed, as discussed supra p. 14, the district court failed to even consider 

whether plaintiffs face irreparable harm under the “new factual 

circumstances” presented by the 2026 Policy.  Add.2.  They do not.  Under 

the 2026 Policy, BOP would engage in individualized assessments of the 

medical needs of inmates with gender dysphoria and formulate 

individualized treatment plans that involve the tapering of hormone 

treatment and the provision of psychotherapy and other appropriate 

treatment.  See Dkt. 125, at 7-8.  And the 2026 Policy recognizes that in 

narrow circumstances “cessation of hormones” “may not be appropriate” in 

an inmate’s “initial tapering plan.”  Id. at 8.  Moreover, even if plaintiffs could 

make the demanding showings necessary to establish class-wide entitlement 

to preliminary injunctive relief, the district court can grant such relief on 

their pending motion for a new preliminary injunction against the 2026 
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Policy, rather than unlawfully enjoining the government on the basis of 

purported deficiencies in superseded 2025 memoranda. 

The balance of equities and public interest, which “merge” here, 

MediNatura, 998 F.3d at 945, thus decidedly favor the government.  These 

factors counsel in favor of permitting BOP to pursue the President’s policy 

determinations and to act on its expert judgment concerning the provision 

of medical care in prisons.  There is no basis for the categorical invalidation 

of the 2026 Policy before it has gone into effect, much less for prohibiting 

implementation of that policy based solely on findings with respect to a moot 

and abandoned claim challenging an earlier policy.   
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CONCLUSION 

This Court should grant an immediate administrative stay and issue a 

stay pending appeal.  We respectfully request that the Court act on either 

request by Monday, June 1, 2026.   

Respectfully submitted, 

 
  

BRETT A. SHUMATE 
Assistant Attorney General 

ERIC D. MCARTHUR 
Deputy Assistant Attorney General 

MARK R. FREEMAN 
CHARLES W. SCARBOROUGH 
MCKAYE L. NEUMEISTER 
/s/ Domenic A. Canonico 

DOMENIC A. CANONICO 
Attorneys, Appellate Staff 
Civil Division 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, DC 20530 
(202) 305-1754 
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Add.1

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALISHEA KINGDOM, et al., 

Plaintiffs, 

V. 

DONALD J. TRUMP, et al., 

Defendants. 

Case No. 1 :25-cv-00691-RCL 

[~ RDER GRANTING 
PLAINTIFFS' MOTION FOR RENEWED 
PRELIMINARY INJUNCTION 

This Court entered a preliminary injunction in this case on June 3, 2025. ECF No. 67 

[Kingdom v. Trump, 2025 WL 1568238 (D.D.C. June 3, 2025)]. On August 20, 2025, the Court 

extended the injunction for 90 days, to run from September 1 to November 30, 2025, as required 

by the Prison Litigation Reform Act's ("PLRA") plain language. 18 U.S.C. § 3626(a)(2) 

(preliminary relief "shall automatically expire on the date that is 90 days after its entry unless the 

court ... makes the order final before the expiration of the 90-day period."). See ECF No. 79 

(extending the PI). On November 17, 2025, the Court extended the injunction for another 90 days, 

to run from December 1, 2025, to March 1, 2026. See ECF No. 96. On February 5, 2026 the Court 

extended the injunction for another 90 days, to run from March 2, 2026, to May 31, 2026. See ECF 

No. 114. 

On February 19, 2026, BOP issued Program Statement 5260.01 (the "Program Statement"), 

ECF No. 125, which formed the basis of BO P's April 1, 2026 motion to dissolve the preliminary 

injunction, see ECF No. 160. Plaintiffs moved on April 10, 2026, to stay briefing on the motion to 

dissolve in order to allow Plaintiffs the opportunity to file a supplemental complaint and motion 

for an updated preliminary injunction addressing the Program Statement, ECF No. 166, which this 

Court granted on April 15, 2026, setting the briefing schedule requested by Plaintiffs, see ECF No. 

1 
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170. Plaintiffs filed a supplemental complaint and motion for updated preliminary injunction on 

April 29, 2026. ECF Nos. 178, 179. Defendants filed their opposition to Plaintiffs' motion for an 

updated preliminary injunction on May 13, 2026. ECF No. 186. Plaintiffs' motion for an updated 

preliminary injunction has not yet been decided. 

On May 13, 2026, Plaintiffs moved the Court to renew this preliminary injunction for a 

period (not to exceed 90 days) beginning June 1, 2026, and ending fourteen calendar days after the 

Court's decisions with respect to the Pending Preliminary Injunction Motions. See ECF No. l1.l_. 

Defendants oppose the motion. Id. 

Although there are new factual circumstances in this case, as detailed in the Pending 

Preliminary Injunction Motions and Supplemental Complaint, see ECF Nos. 160, 178, 179, none 

necessitate a reassessment at this juncture of this Court's prior holding that the Plaintiffs have met 

their burden for preliminary injunctive relief or require a reevaluation of that relief pending 

disposition of the Pending Preliminary Injunction Motions. Further, it is in the interest of justice 

and judicial economy to briefly extend this preliminary injunction while the Court is deciding the 

pending motion for an updated preliminary injunction. 

Furthermore, district courts-including this one-regularly renew or extend preliminary 

relief for additional periods under the Prison Litigation Reform Act while litigation on the merits 

of a case continue. See ECF Nos. 79, 96, 114; Doe v. Blanche, 172 F.4th 901,912 (D.C. Cir. 2026) 

(noting BOP's agreement "that section 3626(a)(2) does not limit a district court's ability to issue a 

new preliminary injunction at the end of the ninety-day period set forth in that statute" and that 

"every court of appeals that has reached the issue agrees" ( quotations omitted)); Smith v. Edwards, 

88 F.4th 1119, 1125 (5th Cir. 2023) ("Though a preliminary injunction entered under the PLRA 

otherwise automatically expires ninety days after entry, the injunction may be extended by the 

2 
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district court if it makes the requisite findings."); Mayweathers v. Newland, 258 F.3d 930,935 (9th 

Cir. 2001) ("Nothing in the statute limits the number of times a court may enter preliminary 

relief. ... the provision simply imposes a burden on plaintiffs to continue to prove that preliminary 

relief is warranted."); see also Alloway v. Hodge, 72 F.App'x 812, 817 (10th Cir. 2003) 

(unpublished) (renewal of preliminary injunction that expired under the PLRA is not an abuse of 

discretion). 

Therefore, upon consideration of Plaintiffs' Motion for Renewed Preliminary Injunction, 

ECF No. ~ ' it is ORDERED that Plaintiffs' Motion is GRANTED; and it is further 

ORDERED that the Defendants are enjoined from implementing Section 4( c) of Executive 

Order 14168 against any class member in this action, as defined at ECF No. 67 at 27, for a period 

(not to exceed 90 days) beginning June 1, 2026 and ending fourteen calendar days following this 

Court's resolution of Plaintiffs' pending Motion for an Updated Preliminary Injunction; and it is 

further 

ORDERED that BOP is required to restore and maintain access to those treatment 

modalities for those who previously received them pursuant to a prescription rendered by BOP 

staff. If BOP medical personnel subsequently determine that an existing or future class member is 

in need of either or both of these treatment modalities, the BOP may not take those treatment 

options off the table while this dispute is pending. 

In accordance with the Prison Litigation Reform Act, the Court finds that this preliminary 

injunction is narrowly drawn, extends no further than necessary to correct the harm that the Court 

finds requires preliminary relief, and is the least intrusive means necessary to correct that harm. 

18 U.S.C. § 3626(a)(2). The Plaintiffs and the certified class have shown a substantial likelihood 

of success on their claims that Defendants' ban on gender-affirming healthcare and implementation 

3 
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of Section 4( c) of the Executive Order as to them would be unlawful and is causing or will cause 

them immediate, irreparable harm. Because applying BOP's ban on gender-affirming healthcare 

and Section 4( c) to the Plaintiffs and the certified class would cause this serious and irreparable 

harm, a preliminary injunction is necessary to correct the harm and is the least intrusive means to 

do so. Furthe1more, because this preliminary injunction only prevents the implementation of those 

sections of the Executive Order for which Plaintiffs have demonstrated a likelihood of success on 

the merits and irreparable harm, this injunction extends no further than necessary to correct the 

harm. Finally, this Court has considered any adverse impact on public safety or on the operation 

of the criminal justice system caused by this relief and has given substantial weight to such 

impacts. After this consideration, the Court concludes and finds that no adverse impact on public 

safety or the operation of the criminal justice system will result from maintaining the status quo 

while this litigation proceeds. 

IT IS SO ORDERED. 

Dated: _ _ _ ei-\_ '7--t--_~_I.. __ . 2026 

4 

Hon. Royce C. Lamberth 
United States District Judge 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

ALISHEA KINGDOM, et al., 

Plaintiffs, 

v. Case No. 1:25-cv-691-RCL 

DONALD J. TRUMP, et al., 

Defendants. 

MEMORANDUM OPINION 

The plaintiffs in this dispute are inmates in the custody of the Bureau of Prisons (“BOP”) 

who have been medically diagnosed with gender dysphoria.  During their periods of incarceration, 

the BOP has provided the plaintiffs with “social accommodations,” such as clothing and hair 

removal devices, as well as hormone therapy (collectively “gender-affirming care”), to mitigate 

the negative psychological effects of their conditions.  On January 20, President Trump issued an 

Executive Order which provides that federal funds shall not spent on any medical treatment for 

the purpose of conforming an inmate’s appearance to that of the opposite sex.  The BOP 

subsequently promulgated two implementing memoranda to guide the agency’s execution of the 

Executive Order’s commands.  The plaintiffs’ access to hormone medications and social 

accommodations was subsequently cut off or reduced.  Access to hormone medications has since 

been restored, but the plaintiffs remain unable to procure social accommodations. 

The plaintiffs, on behalf of a putative class of BOP inmates diagnosed with gender 

dysphoria, have moved to certify their proposed class and to preliminarily enjoin the 

implementation of the Executive Order and the implementing memoranda while this litigation is 
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pending.  For the reasons that follow, both the plaintiffs’ Motion to Certify a Class and their Motion 

for a Preliminary Injunction will be GRANTED. 

I. BACKGROUND

On January 20, 2025, President Donald Trump signed an Executive Order which provides, 

in pertinent part: 

Sec. 4(c): “The Attorney General shall ensure that the Bureau of Prisons revises its 

policies concerning medical care to be consistent with this order, and shall ensure 

that no Federal funds are expended for any medical procedure, treatment, or drug 

for the purpose of conforming an inmate’s appearance to that of the opposite sex.” 

. . . 

Sec. 8(b): “This order shall be implemented consistent with applicable law and 

subject to the availability of appropriations.” 

Exec. Order 14168, Defending Women from Gender Ideology Extremism and Restoring 

Biological Truth to the Federal Government, 90 Fed. Reg. 8615 (Jan. 20, 2025) (the “Executive 

Order”).  Pursuant to the directions contained in Section 4(c), the Bureau of Prisons began the 

process of formulating a policy consistent with the Executive Order.  On February 21, 2025, the 

Bureau of Prisons issued an implementing memorandum (the “First Implementing Memorandum”) 

which, in relevant part, provides that “[n]o appropriated funds should be utilized to purchase any 

items that align with transgender ideology (e.g., binders, stand-to-pee devices, hair removal 

devices, etc.)” and that “[r]equests for clothing accommodations (e.g., issuance of smocks for male 

inmates and undergarments that do not align with an inmate’s biological sex) will not be issued.  

Additionally, . . . previously purchased commissary items by inmates may remain in their 

possession.”  First Implementing Memorandum, Compl. Ex. A, ECF No. 1-1.  On February 28, 

2025, the BOP issued another implementing memorandum (the “Second Implementing 

Memorandum”) providing that “Consistent with Executive Order (EO) 14168, . . . no Bureau of 

Prisons funds are to be expended for any medical procedure, treatment, or drug for the purpose of 
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conforming an inmate’s appearance to that of the opposite sex.  This policy is to be implemented 

in a manner consistent with applicable law including the Eighth Amendment.”  Second 

Implementing Memorandum, Compl. Ex. 2, ECF No. 1-2.   

The three named plaintiffs in this case—transgender inmates who were diagnosed with 

gender dysphoria by BOP medical staff, were in BOP custody at the time that the Executive Order 

and implementing memoranda were issued, and who remain in BOP custody today—initiated this 

action on March 7, 2025.  Compl. ¶¶ 1, 4, 24–26, ECF No. 1.   

To be “transgender” is to feel that one is a member of a particular gender that is different 

from one’s sex assigned at birth.  See Declaration of Dr. Dan H. Karasic (“Karasic Decl.”) ¶¶ 32, 

36, 42, ECF No. 7-2.  Both gender identity and sex assigned at birth have biological causes; for 

example, sex assigned at birth depends on factors such as a person’s genital appearance, assortment 

of chromosomes, and endogenous hormones.  Id. ¶¶ 33, 38.  Gender identity may also be 

influenced in part by external factors.  Cf. id. at ¶ 38 (“Gender identity, which has biological bases 

. . . is not merely a product of external influence . . . .”).  “Gender dysphoria” is a medical condition 

wherein a person’s incongruence between their sex and their gender identity causes “clinically 

significant distress and social/occupational impairment.”  Id. ¶¶ 45, 47.  “When untreated, gender 

dysphoria can cause significant distress including increased risk of depression, anxiety, self-harm 

and suicidality.  It can also impair individuals’ ability to function in all aspects of life . . . .”  Id. ¶ 

51.  The parties agree that gender dysphoria exists and that it can have serious manifestations.  The 

parties also agree that hormone therapy is an important method for the treatment of gender 

dysphoria, although not every gender dysphoric person requires hormone therapy.  See id. ¶ 66 

(“While social transition alone can adequately address gender dysphoria for some people, many 

individuals with gender dysphoria cannot obtain relief without also receiving medical interventions 
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to align the body with their gender identity.”); Declaration of Chris A. Bina (“Bina Decl.”) ¶ 24, 

Defs.’ Opp’n Ex. 1, ECF No. 36-1 (describing the plaintiffs’ hormone therapy treatment regimens 

as “medically necessary care”).   

Plaintiff Alishea Kingdom is a transgender woman who was diagnosed with gender 

dysphoria in 2016, prescribed hormone therapy injections, and approved to receive social 

accommodations including women’s undergarments and cosmetics.  Kingdom Decl. ¶¶ 8–9, Mot. 

for Preliminary Injunction Attach. 4, ECF No. 7-4.  She was denied her usual hormone shot on 

three occasions: on January 26, 2025, on February 6, 2025, and on February 12, 2025.  Id. ¶¶ 13, 

16, 19.  The commissary at Ms. Kingdom’s facility also removed social accommodation items on 

January 26, 2025.  Id. ¶ 13.  On February 4, 2025, Ms. Kingdom submitted a BP-08 grievance 

form seeking a restoration of her hormone treatments, and two days later received a response that 

essentially contained only a recitation the text of Section 4(c) of the Executive Order.  Id. ¶¶ 17–

18.  On February 27, 2025—after the issuance of the First Implementing Memorandum, and just 

one day before the issuance of the Second Implementing Memorandum—Ms. Kingdom was 

informed by a local BOP Clinical Director that her access to hormone therapy would not be 

restored, and that BOP “was receiving new policies confirming the denial of hormone therapy.”  

Id. ¶ 20.  Ms. Kingdom states that the discontinuation of her hormone therapy caused her to 

experience anxiety, hopelessness, panic attacks, and suicidal ideation.  Id. ¶ 21.  On March 13 or 

14, 2025—about a week after the initiation of this lawsuit, and two weeks after the issuance of the 

Second Implementing Memorandum—Ms. Kingdom had her access to hormone therapy restored.  

Suppl. Kingdom Decl. ¶ 2, Mot. for Leave to File Suppl. Decls. Attach. 1, ECF No. 47-1.  The 

BOP avers that Ms. Kingdom received an individualized assessment of her medical needs prior to 

the restoration of her hormone therapy.  See Bina Decl. ¶ 17.  Ms. Kingdom, however, claims that 
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the BOP doctor with whom she met had informed her that the decision to restore her treatment had 

been taken in response to this litigation, and that the original discontinuation decision had been 

“out of [his] hands.”  Suppl. Kingdom Decl. ¶ 2.   Her access to feminine undergarments and 

commissary items has not been restored.  Suppl. Kingdom Decl. ¶ 6. 

Plaintiff Solo Nichols is a transgender man who was diagnosed with gender dysphoria in 

2021, prescribed hormone therapy in the form of 100mg testosterone injections, and given access 

to men’s undergarments, men’s hygiene products, and chest binders.  Nichols Decl. ¶¶ 6, 7, 13, 

Mot. for Preliminary Injunction Attach. 5, ECF No. 7-5.1  On February 12, 2025, Mr. Nichols was 

instead given a 50mg dose, and was informed that his next dose would be only 25mg, after which 

his treatment would be discontinued entirely.  Id. ¶ 14.  On February 21, 2025, Mr. Nichols was 

informed that his original testosterone treatment regimen would be re-implemented.  Id. ¶ 17.  The 

BOP claims that this decision was made “after an individualized assessment” of Mr. Nichols’s 

medical needs, see Bina Decl. ¶ 23, but according to Mr. Nichols, BOP staff informed him that the 

restoration of his therapy would last only as long as “the restraining order is up,” presumably in 

reference to the preliminary injunctive relief that this Court granted in the related case Doe v. 

McHenry, No. 25-cv-286-RCL.  Nichols Decl. ¶ 17.  Mr. Nichols further avers that, although he 

met with a BOP physician prior to the restoration of his full-dosage treatment, the doctor did not 

examine him or discuss his mental health, and that the decisions to reduce and then increase the 

testosterone dosage was made uniformly and at the same time for all transgender men at his 

facility.  Suppl. Nichols Decl. ¶¶ 1, 3–4, Suppl. Decls. Attach. 1, ECF No. 56-1.  Mr. Nichols was 

informed during the last week of February that he would no longer have access to boxers or chest 

binders, and his access to those products has not been restored.  Nichols Decl. ¶ 19; Suppl. Nichols 

 
1 A chest binder is tight-fitting garment worn around the chest to reduce the visibility of breasts. 
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Decl. ¶ 5.  Mr. Nichols states that he is “very scared to live without testosterone therapy,” fearing 

that he will lose muscle mass and start menstruating again, Nichols Decl. ¶ 18, and likewise 

maintains that the thought of wearing feminine undergarments makes him feel “deeply 

uncomfortable, like I can’t breathe.  I would feel inadequate and embarrassed.”  Suppl. Nichols 

Decl. ¶ 6. 

Lastly, plaintiff Jas Kapule is a transgender man who began receiving hormone therapy 

and gained access to social accommodation commissary items in 2023.  Suppl. Kapule Decl. ¶ 1, 

Suppl. Decls. Attach. 2, ECF No. 56-2; Kapule Decl. ¶¶ 5, 7, Mot. for Preliminary Injunction 

Attach. 6, ECF No. 7-6.  Sometime between January 23, 2025 and March 12, 2025, BOP staff 

informed Mr. Kapule that his hormone therapy would be discontinued when his current 

prescription ran out.  Kapule Decl. ¶ 9.  As of April 3, 2025—well after the Complaint was filed—

Mr. Kapule continued to believe, based on the BOP’s representation, that his therapy would be 

discontinued with the expiration of his prescription.  Suppl. Kapule Decl. ¶ 3.  His hormone 

therapy was never discontinued, but on February 24, 2025, Mr. Kapule was told that he would no 

longer have access to chest binders, and the next day was made to turn in his boxers in exchange 

for feminine undergarments.  Id. ¶ 12.  Mr. Kapule fears that the discontinuation of his therapy 

would result in the return of his menstrual cycle and will lead to depression.  Id. ¶ 13.  

On March 17, the plaintiffs filed a Motion for a Preliminary Injunction and for Provisional 

Class Certification.  See generally Mot. for Preliminary Injunction, ECF No. 7.  The plaintiffs seek 

relief in the form of a stay, pursuant to 5 U.S.C. § 705, of the two implementing memoranda, as 

well as an injunction forbidding the defendants from enforcing the Executive Order and 

implementing memoranda’s provisions on medical care and social accommodations and ordering 

them to continue providing gender-affirming hormones and social accommodations in accordance 
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with BOP policy prior to the issuance of the Executive Order.  Id. at 5.  On the same day, the 

plaintiffs filed a Motion for Class Certification, seeking to certify a class consisting of: 

All persons who are or will be incarcerated in the custody of the BOP who are or 

will be diagnosed with gender dysphoria or meet the criteria for a gender dysphoria 

diagnosis and who are receiving, or would receive, gender-affirming health care 

absent such care being proscribed by EO 14168 and the Implementing Memoranda. 

 

Mot. for Class Certification 1, ECF No. 8.  The defendants submitted their opposition to both 

motions on March 28, 2025.  See generally Defs.’ Opp’n, ECF No. 46.  The plaintiffs then 

submitted separate replies in support of their original motions on April 4, 2025.  See generally 

Preliminary Injunction Reply, ECF No. 48; Class Certification Reply, ECF No. 49.  Finally, in 

response to a handful of supplemental declarations filed by the plaintiffs, the defendants moved to 

file a sur-reply on April 9, 2025, see Mot. for Leave to File Sur-Reply, ECF No. 52, which the 

Court granted on April 28, 2025.  See Order of April 28, 2025, ECF No. 55.  Accordingly, both 

motions are now ripe for the Court’s review. 

 For the reasons contained herein, the Court concludes first that the plaintiffs’ action is not 

barred by the administrative exhaustion requirements of the Prison Litigation Reform Act 

(“PLRA”); second, that the plaintiffs have demonstrated a substantial likelihood of success on their 

APA claims, and that the Court accordingly need not assess the plaintiffs’ constitutional claims 

based on the limited record now available; third, that the plaintiffs have demonstrated a likelihood 

of irreparable harm absent a grant of preliminary injunctive relief, and that the balance of the 

equities favors granting such relief; fourth, that the plaintiffs’ proposed class meets the 

requirements for certification under Rule 23(a) and Rule 23(b)(2); and fifth, that the President shall 

not be dismissed from the case as a defendant at this juncture given the potential availability of 

declaratory relief.  In accord with these legal conclusions, the Court will ORDER that the 

plaintiffs’ proposed class, with slight modification from the Court explained below, be certified 
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and that class counsel be appointed.  The Court will further ORDER the BOP to make social 

accommodations available to all class members to the same extent they were available prior to the 

issuance of the Executive Order, and to provide hormone therapy to all class members who have 

been prescribed hormone medications by BOP or other medical personnel to the same extent as 

before the issuance of the Executive Order.   

II. LEGAL STANDARDS

A. Preliminary Injunction

Preliminary injunctive relief is warranted if the movant meets its burden to show that 1)

the movant is likely to succeed on the merits; 2) the movant is likely to suffer irreparable harm 

unless preliminary relief is granted; 3) the balance of the equities favors a TRO or preliminary 

injunction; and 4) that a TRO or preliminary injunction is in the public interest.  Winter v. Nat. 

Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  Courts in this Circuit have adopted a sliding scale 

approach to the TRO analysis, whereby a relatively strong showing on one of these factors may 

partially offset weakness in another, although some non-speculative showing of irreparable harm 

is essential.  CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995).  

Where, as here, the Government is a party, the latter two factors of the preliminary analysis merge 

into one, because the interest of the government is taken to be identical to the interest of the public.  

Nken v. Holder, 556 U.S. 418, 435 (2009).  In evaluating these factors, a Court must bear in mind 

that preliminary injunctive relief is an extraordinary form of relief that “should be sparingly 

exercised.”  Dorfmann v. Boozer, 414 F.2d 1168, 1173 (D.C. Cir. 1969) (internal citation omitted).  

A motion to stay agency action pending review under 5 U.S.C. § 705 is governed by the same 

standard.  Green Oceans v. U.S. Dep’t of the Interior, No. 24-cv-141-RCL, 2024 WL 3104945, at 

*2 n.3 (D.D.C. June 24, 2024) (Lamberth, J.).
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B. Class Certification 

Rule 23 of the Federal Rules of Civil Procedure provides the conditions that must be met 

for a district court to certify a class.  First, pursuant to Rule 23(a), the party moving for class 

certification must show that:  

(1) the class is so numerous that joinder of all members is impracticable, (2) there 

are questions of law or fact common to the class, (3) the claims or defenses of the 

representative parties are typical of the claims or defenses of the class, and (4) the 

representative parties will fairly and adequately protect the interests of the class.   

Fed. R. Civ. P. 23(a).  If all these requirements are met, the putative class must still fit into one of 

the Rule 23(b) categories, discussed in greater detail below. 

“Rule 23 does not set forth a mere pleading standard.”  Wal-Mart Stores, Inc. v. Dukes, 

564 U.S. 338, 350 (2011).  “A party seeking class certification must affirmatively demonstrate his 

compliance with the Rule,” which requires the court to conduct a “‘rigorous analysis’” of the facts 

of the case and their applicability to Rule 23’s requirements.  Id. at 351 (quoting Gen. Tel. Co. of 

Sw. v. Falcon, 457 U.S. 147, 161 (1982)).  “Although the D.C. Circuit has not yet articulated a 

precise standard of proof, the emerging consensus in this district and among the courts of appeals 

is that the movant must prove each element of Rule 23 by a preponderance of the evidence.”  Lewis 

v. U.S. Parole Comm’n, 743 F. Supp. 3d 181, 194 & n.2 (D.D.C. 2024) (collecting cases). 

III. THE PLAINTIFFS’ CLAIMS ARE NOT MOOT 

Though the defendants do not argue that the case is moot due to the restoration of Ms. 

Kingdom’s or Mr. Nichols’s hormone therapy, the Court has an “independent obligation to assure 

[itself] of jurisdiction,” City of N.Y. v. Nat’l R.R. Passenger Corp., 776 F.3d 11, 14 (D.C. Cir. 

2015), so the Court will briefly address this possibility.  “[A]t least one named plaintiff must keep 

her individual dispute live until [class] certification, or else the class action based on that claim 
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generally becomes moot.”  J.D. v. Azar, 925 F.3d 1291, 1307 (D.C. Cir. 2019) (citing United States 

v. Sanchez-Gomez, 584 U.S. 381, 386 (2018)). 

Clearly, the named plaintiffs’ requests for access to social accommodations is not moot 

because, as recounted above, all three remain unable to access garments and other items intended 

to help the plaintiffs conform their appearance to that of the opposite sex.  Mr. Kapule’s request 

for the continuation of his hormone therapy is not moot because, as far as the Court is aware, Mr. 

Kapule remains under the impression that his hormone therapy will be discontinued when his 

prescription runs out, and thus has a live claim for relief that persists to this day.  That alone would 

be sufficient to keep this action alive.  But furthermore, Ms. Kingdom’s and Mr. Nichols’s claims 

for hormone therapy access are not moot either because of a mootness exception known as the 

“voluntary cessation” doctrine, which dictates that “[a] party’s voluntary cessation of challenged 

conduct does not moot the challenge unless it is “absolutely clear” that the challenged conduct will 

not recur after the litigation.”  Valancourt Books, LLC v. Garland, 82 F.4th 1222, 1230 (D.C. Cir. 

2023) (citing Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U.S. 449, 457 n.1 (2017)).  

In Ms. Kingdom’s case, there is no indication at all that the BOP means to leave her hormone 

therapy in place long-term; indeed, as noted above, she was informed by BOP personnel that the 

decision to resume her treatment was a consequence of this litigation itself, raising the specter that 

her treatments might be discontinued as soon as the litigation has concluded.  Suppl. Kingdom 

Decl. ¶ 2.  Likewise in Mr. Nichols’s case: The BOP official with whom he spoke told him 

explicitly that the hormone therapy ban would resume once the injunctive relief granted in 

McHenry had run its course.  Nichols Decl. ¶ 17.  Accordingly, Ms. Kingdom’s and Mr. Nichols’s 

claims related to the cessation of hormone therapy are not moot under the voluntary cessation 

doctrine.   
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The defendants argue separately that the plaintiffs’ request for a stay of the BOP’s actions 

while the case remains under review, pursuant to 5 U.S.C. § 705, is moot because the BOP has 

already taken the actions that, according to the plaintiffs, are violative of the APA.  That argument 

is unpersuasive, as various courts have interpreted § 705 to permit a “stay”—which may be more 

aptly described as a temporary rollback—even of already-consummated agency action.  See, e.g., 

Texas v. Biden, 646 F. Supp. 3d 753, 769–771 (N.D. Tex. 2022) (collecting cases from the Supreme 

Court and Fifth Circuit); Boyle v. Bessent, No. 2:24-cv-81-SDN, 2025 WL 509519, at *4 n.5 (D. 

Me. Feb. 14, 2025). 

Having assured itself that all of the plaintiffs’ claims are alive and well, the Court may 

proceed to the next jurisdictional issue in the case: whether the plaintiffs were required to exhaust 

administrative remedies before initiating their action in federal court. 

IV. THE PLAINTIFFS WERE NOT REQUIRED TO EXHAUST ADMINISTRATIVE 

REMEDIES UNDER THE PLRA 

The defendants’ first argument, which the Court must take up before reaching the merits 

because it speaks to the Court’s jurisdiction to entertain this dispute, is that the plaintiffs have 

failed to complete the grievance procedure prescribed by the PLRA.  See Porter v. Nussle, 534 

U.S. 516, 532 (2002) (“[T]he PLRA’s exhaustion requirement applies to all inmate suits about 

prison life . . . .”); Jones v. Bock, 549 U.S. 199, 211 (2007) (holding that inmates’ unexhausted 

claims “cannot be brought in court”).  Under that remedial scheme, to challenge any aspect of an 

inmate’s confinement, that inmate must proceed through four steps.  First, an inmate must attempt 

to resolve the problem informally with prison officials; second, if unsuccessful, the inmate may 

initiate a request to the warden of their penitentiary facility; third, if unsatisfied by the warden’s 

response, the inmate may appeal to the regional BOP director within twenty calendar days; and 

finally, if the regional director does not provide the relief sought, the inmate may escalate the 
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complaint to the BOP’s general counsel office within thirty days.  28 C.F.R. §§ 542.13–15.  

DeBrew v. Atwood, 847 F. Supp. 2d 95, 107 (D.D.C. 2012).   

As this Court wrote in McHenry, courts are obliged to hew strictly to the PLRA’s 

mandatory exhaustion requirement: “not even facially meritorious constitutional claims are 

exempt, nor are claims that the inmate believes—rightly or wrongly—to be futile.”  McHenry, 763 

F. Supp. 3d at 86 (first citing Woodford v. Ngo, 548 U.S. 81, 91 n.2 (2006), and then citing 

Kaemmerling v. Lappin, 553 F.3d 669, 675 (D.C. Cir. 2008) (Sentelle, C.J.)).  However, while 

courts have no power to carve out new exceptions from the PLRA’s statutory text, they must apply 

the narrow implicit exception that Congress wrote into the statute itself: that exhaustion is not 

required if administrative remedies are not “available.”  Ross v. Blake, 578 U.S. 632, 639 (2016).  

Administrative remedies are considered “unavailable” if the administrative scheme is “so opaque 

that it becomes, practically speaking, incapable of use,” or if “prison administrators thwart inmates 

from taking advantage of a grievance process through machination, misrepresentation, or 

intimidation” or, as relevant here, if the grievance process “operates as a simple dead end—with 

officers unable or consistently unwilling to provide any relief to aggrieved inmates.”  Id. at 643–

44.  The D.C. Circuit has underscored the difference between the dead-end exception and the 

concept of futility: If the agency has “authority to take some action” in response to a complaint, 

but not the action which the plaintiff seeks, exhaustion remains mandatory notwithstanding the 

claim’s futility.  Kaemmerling, 553 F.3d at 675.  However, if the agency “lacks authority to provide 

any relief or to take any action whatsoever in response to a complaint,” the plaintiff has reached a 

genuine dead end and administrative exhaustion is excused.  Id. at 675 (quoting Booth v. Churner, 

532 U.S. 731, 736 (2001)).   
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The defendants contend that the plaintiffs are not confronted with a dead-end situation 

because, as discussed above, each plaintiffs’ access to hormone therapy has been restored.  And 

moreover, the BOP is currently providing hormone therapy to roughly 628 of the 1,028 BOP 

inmates diagnosed with gender dysphoria.  Bina Decl. ¶¶ 7, 14.  At a preliminary injunction hearing 

held on May 22, 2025, the defendants attempted to explain, for the first time, how this reality can 

be reconciled with the text of the Executive Order.  They argued that the BOP’s policy is to provide 

hormone therapy to inmates as necessary to address medical needs other than “conforming an 

inmate’s appearance to that of the opposite sex,” such as to ameliorate anxiety, depression, or 

suicidality associated with gender dysphoria.  Therefore, they argue, the BOP has the authority to 

provide not just some relief, but the very relief that the plaintiffs sought in their Complaint—to 

wit, restoration of their hormone therapy.2   

In response, the plaintiffs reiterated at the hearing one plaintiff, Alishea Kingdom, filed an 

initial BP-08 grievance form with the staff at her penitentiary requesting access to her gender 

 
2 The Court pauses to underscore the apparent inconsistency of this position with the text of the Executive Order.  The 

defendants are representing that, even though the text plainly says that BOP may not use federal funds “for the purpose 

of conforming an inmate’s appearance to that of the opposite sex,” BOP is still using federal funds for treatments 

(such as hormone therapy) that have that exact effect.  But, the defendants state that for inmates who have additional 

reasons for those treatments, separate from appearance conformity (e.g. to combat symptoms such as anxiety, 

depression, and suicidality), the Executive Order does not prohibit the use of federal funds for treatments that will 

inevitably conform a person’s appearance to that of the opposite sex.   

The plaintiffs argue that the defendants’ distinction between treatment for the purpose of appearance-conformity and 

symptom-mitigation is imaginary, and that hormone therapy is only effective to treat these symptoms because it alters 

the user’s physical appearance.  In other words, the symptom alleviation flows from the change in appearance.  That 

is a question of medical fact that the Court lacks requisite information to resolve at this time.  Yet even in the current 

posture, the Court observes that the defendants’ position does indeed seem hard to square with the text of the Executive 

Order.  The defendants appear to be relying on a fabricated distinction that appears nowhere on the face of the Order—

representing that some prisoners seek medical treatment solely for appearance conformity, with no other symptoms of 

gender dysphoria requiring medical attention, and it is merely those prisoners whom the Executive Order bars from 

receiving hormone treatment. 

In any event, if the BOP’s current practice is indeed inconsistent with the Executive Order as the plaintiffs suggest, 

that is not immediately relevant to the Motions presently under consideration.  The Court merely emphasizes this 

position given that it is not explained in the defendants’ papers and it is not the most natural reading of the Executive 

Order, to say the least. 
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dysphoria treatment, which was met with a response merely reciting the terms of the Executive 

Order.  Kingdom Decl. ¶ 17.  This negative response, they contended, shows that administrative 

remedies were not “available” to the plaintiffs.  This argument is unavailing.  Although the BOP’s 

response was undoubtedly not the response that Ms. Kingdom wanted, she completed only the first 

step of the four-step administrative exhaustion process.  If a negative response at step one—no 

matter how firm or uncompromising—could by itself constitute an administrative “dead-end”, the 

exception would soon swallow the rule, and there would be nothing left of the PLRA’s exhaustion 

scheme.   

Nevertheless, under the unusual circumstances of this dispute, administrative exhaustion 

was not required.  That is because administrative exhaustion under the PLRA is assessed as of the 

date that a complaint is filed, not as of the date that a motion is filed or the date at which the court 

is rendering its decision.  United States v. Dunlap, 485 F. Supp. 3d 129, 131 n.2 (D.D.C. 2020) 

(Brown Jackson, J.) (“[I]n considering motions to dismiss for failure to exhaust under [the Prison 

Litigation Reform Act], the district court must look to the time of filing, not the time the district 

court is rendering its decision, to determine if exhaustion has occurred.”) (quoting Johnson v. 

Jones, 340 F.3d 624, 627 (8th Cir. 2003)); cf. Grupo Dataflux v. Atlas Glob. Grp., L.P., 541 U.S. 

567, 570 (2004) (“[T]he jurisdiction of the court depends upon the state of things at the time of the 

action brought.”) (quoting Mollan v. Torrance, 22 U.S. (9 Wheat.) 537, 539 (1824)); Norton v. 

United States, 530 F. Supp. 3d 1, 7 (D.D.C. 2021) (holding, in the FTCA context, that “the 

appropriate analysis is whether the claimant exhausted her administrative remedies at the time she 

filed her complaint”) (emphasis in original).  This rule normally works to shield the BOP from 

plaintiffs’ efforts to skirt the PLRA’s remedial scheme, but here it serves a complementary 

purpose: The BOP may not erect a dead-end administrative exhaustion process, then invoke the 
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protections of the PLRA by strategically replacing the dead-end remedial process with a viable 

one as soon as a plaintiff sues in federal court.  It cannot have its cake and eat it too.3 

Therefore, the operative question is not whether the plaintiffs would be required to exhaust 

their administrative remedies under the circumstances now prevailing for gender dysphoric BOP 

inmates—a question as to which the Court expresses no opinion.  Rather, the question is whether 

the plaintiffs were required to do so under the circumstances prevailing on March 7, 2025, when 

their Complaint was filed.  

Recall that, as of March 7, two of the three named plaintiffs—Ms. Kingdom and Mr. 

Nichols—had already had their hormone therapies discontinued or reduced, whereas the third—

Mr. Kapule—had been promised that his hormone therapy would be discontinued as soon as his 

prescription ran out.  Ms. Kingdom and Mr. Nichols were told explicitly that the discontinuation 

of their hormone therapy was attributable to the Executive Order.  See Kingdom Decl. ¶ 12; 

Nichols Decl. ¶ 14.  As already discussed, the BOP’s response to Ms. Kingdom’s BP-08 largely 

recited the terms of the Executive Order.  And similarly, Mr. Kapule submitted a BP-08 form on 

March 3, 2025, to which the BOP responded on March 12, also citing the Executive Order and 

stating that “[u]ntil further notice, the Bureau of Prisons will follow any updated policies published 

by the Department of Justice.”  Kapule Decl. ¶ 15.  These facts suggest that, as of the time that the 

Complaint was filed, the BOP’s policy and the Executive Order were essentially one and the same, 

and that the BOP was then interpreting the Executive Order to forbid the provision of hormone 

therapies. 

 
3 This should not be taken to suggest, at this early stage in the proceedings, that the BOP has engaged in such bad-

faith gamesmanship.  Indeed, as the defendants point out in their sur-reply, agencies such as the BOP have historically 

received a “presumption of good faith and regularity in agency action . . . .”  Sierra Club v. Costle, 657 F.2d 298, 334 

(D.C. Cir. 1981).  The Court is merely stating, in the abstract, a justification for this rule of general applicability.   
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Furthermore, consider the circumstances under which the plaintiffs’ treatments were 

restored.  Ms. Kingdom noted that her hormone therapy was not restored until March 14, 2025—

a week after the Complaint was filed—at the same time as nine other transgender women at her 

facility, after a conversation in which the BOP physician explicitly referred to this litigation.  

Suppl. Kingdom Decl. ¶¶ 1–2.  Although Mr. Nichols’s treatments were restored before the 

Complaint was filed, that evidently happened in response to the events unfolding in the parallel 

McHenry litigation, rather than pursuant to a change in BOP policy.  Nichols Decl. ¶17.  And even 

as of April, Mr. Kapule’s situation remained largely unchanged since February: he was still under 

the impression that his hormone therapy would be discontinued as soon as his prescription expires.  

Suppl. Kapule Decl. ¶ 3.   

Taking these largely uncontroverted facts into consideration, even if the BOP has recently 

instituted policies allowing for the provision of hormone therapy to certain inmates with 

demonstrable medical needs, it seems clear that this was not the policy in place at the time that the 

Complaint was filed.  As of March 7, 2025, all evidence suggests that the BOP’s policy at the time 

was to withhold hormone therapy except where a court order mandated it do otherwise.  To the 

extent that the BOP now claims that the text of the Executive Order and the implementing 

memoranda afford it some discretion to provide hormone therapy to those inmates who most 

desperately need it—in other words, “to take some action” in response to the plaintiffs’ 

grievances—the agency’s conduct during the days and weeks surrounding the filing of the 

Complaint strongly implies that this was not the agency’s understanding at the time. 

In sum: the plaintiffs challenge the BOP’s actions as unconstitutional and contrary to the 

Administrative Procedure Act.  The BOP’s conduct contemporaneous with the filing of that 

challenge all but declares that the agency believed itself to have no authority, under the Executive 
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Order and its own implementing memoranda, to act on the plaintiffs’ grievances.  Under those 

circumstances, the plaintiffs had reached an administrative dead end, so their suit could move 

forward notwithstanding their failure to exhaust administrative remedies, and notwithstanding the 

BOP’s reconceptualization of its own authority in the months that followed the initiation of the 

action.   

V. THE PLAINTIFFS ARE ENTITLED TO PRELIMINARY INJUNCTIVE RELIEF 

A. The Plaintiffs Are Likely to Succeed on the Merits of their APA Claims. 

The plaintiffs argue that the BOP’s enforcement of the Executive Order and the two 

implementing memoranda violate the APA’s prohibition of arbitrary and capricious agency action.  

Specifically, the plaintiffs argue that the memoranda are arbitrary and capricious because they 

provide no reasoned explanation for the denial of gender-affirming care, treat gender dysphoria 

different than other medical conditions with no justification, and fail to adequately take stock of 

the sudden reversal in agency policy from before the Executive Order was issued.  The Court 

agrees, and accordingly holds that the plaintiffs are likely to succeed on the merits of their APA 

claims.4 

1. The Plaintiffs Are Challenging Final Agency Action 

As a threshold matter, the Court must determine whether the BOP’s decisions constitute 

“final agency action” susceptible to APA review.  5 U.S.C. § 704.  Executive orders themselves 

are not susceptible to APA review for the simple reason that “the President is not an ‘agency’ 

under [the APA] . . . .”  Chamber of Comm. of U.S. v. Reich, 74 F.3d 1322, 1326 (D.C. Cir. 1996); 

see also League of United Latin Am. Citizens v. Exec. Off. of President, No. 24-cv-0946, 2025 WL 

 
4 The plaintiffs also contend that the BOP’s actions should be set aside as contrary to law because they violate the 

Eighth Amendment to the United States Constitution.  As discussed below, the Court declines to reach the plaintiffs’ 

constitutional arguments at this time, and accordingly will not take up this aspect of the plaintiffs’ APA claims. 
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1187730, at *16 (D.D.C. Apr. 24, 2025) (holding that, because the President is not an agency, “the 

APA does not supply a cause of action to challenge an executive order”).  However, where the 

President delegates the implementation of an executive order to an agency, that agency’s actions 

are not derivatively shielded from APA review.  See Tate v. Pompeo, 513 F. Supp. 3d 132, 142–

43 (D.D.C. 2021) (holding that an “attempt to bootstrap the nonreviewability of presidential 

actions to discretionary authority delegated to” an agency did “not have support in precedent”); 

Gomez v. Trump, 485 F. Supp. 3d 145, 176–77 (D.D.C. 2020) (“To the extent Defendants contend 

that the court is foreclosed from reviewing agency actions taken to implement [Presidential] 

Proclamations, they are wrong.”) (emphasis omitted); O.A. v. Trump, 504 F. Supp. 3d 109, 147 

(D.D.C. 2019).  Here, such a delegation plainly appears on the face of the Executive Order.  See 

Executive Order 14168 § 4(c) (instructing the Attorney General and BOP to “revise[] [the BOP’s] 

policies concerning medical care to be consistent with this order”).  Therefore, the BOP’s actions 

taken pursuant to this directive, including the implementing memoranda, do not partake of the 

President’s exemption from APA review. 

Having determined that the actions challenged here are those of an “agency,” the next 

question is whether they are “final.”  An agency’s action is final if it “mark[s] the ‘consummation’ 

of the agency’s decisionmaking process” and is “one by which ‘rights or obligations have been 

determined,’ or from which ‘legal consequences will flow . . . .’”  Bennett v. Spear, 520 U.S. 154, 

177–78 (1997) (first quoting Chi. & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 113 

(1948), and then quoting Port of Bos. Marine Terminal Ass’n v. Rederiaktiebolaget Transatlantic, 

400 U.S. 62, 71 (1970)).  Both aspects of the Bennett test are met here.  It appears clear that the 

agency had made up its mind with respect to the plaintiffs’ gender-affirming care as of the date 

that the Complaint was filed.  The implementing memoranda, quoted earlier in this Opinion, do 
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not utilize equivocal language or otherwise suggest that the agency was still in the midst of its 

decisionmaking process at the time of their issuance.  And the plaintiffs’ experiences confirm that, 

by March 7, the agency was no longer mulling whether the plaintiffs’ hormone therapy should 

cease.  As recounted above, in the case of Ms. Kingdom, her hormone medication had already 

been discontinued for forty days, during which time she missed three scheduled treatment sessions.  

In the case of Mr. Nichols, his hormone therapy had been restored, but the BOP represented that 

this restoration was only a temporary measure occasioned by the McHenry litigation, and that the 

decision had evidently been made to terminate his medications as soon as the litigation was 

resolved.  And with respect to Mr. Kapule, the plaintiff remained under the impression, even after 

the Complaint was filed, that the decision to terminate his medications after the expiration of his 

current prescription was still in effect.  And all this is to say nothing of the BOP’s withholding of 

social accommodations, which was in effect by the time the Complaint was filed and remains so 

today.  

Certainly, then, the BOP’s actions with respect to Ms. Kingdom were “consummated” and 

represented the agency’s final disposition of her right to access hormone therapy, and of the BOP’s 

supposed obligation to provide it.  And with respect to Mr. Nichols and Mr. Kapule: though the 

challenged deprivation had not yet taken place when the Complaint was filed, the BOP’s 

decisionmaking process undergirding the future termination of their treatments was complete, 

which is all that Bennett requires.5  The fact that, after the Complaint was filed, the agency later 

restored Ms. Kingdom’s access to hormone therapy and seemingly altered its hormone therapy 

policies makes no difference to the finality determination: “[T]he possibility that a decision may 

 
5 Because the decision to terminate Mr. Nichols and Mr. Kapule’s treatments had been made in full, this is not the sort 

of situation where the adverse effects of the action depend “on the contingency of future administrative action.”  Rhea 

Lana, Inc. v. U.S. Dep’t of Lab., 824 F.3d 1023, 1032 (D.C. Cir. 2016) (internal quotation omitted) (quoting DRG 

Funding Corp. v. Sec’y of Hous. & Urb. Dev., 76 F.3d 1212, 1214 (D.C. Cir. 1996)).   
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later be revised based on new information does not render ‘an otherwise definitive decision 

nonfinal.’”  Seeger v. Dep’t of Def., 306 F. Supp. 3d 265, 285 (D.D.C. 2018) (quoting Safari Club 

Int’l v. Jewell, 842 F.3d 1280, 1289 (D.C. Cir. 2016)); POET Biorefining, LLC v. EPA, 970 F.3d 

392, 400 (D.C. Cir. 2020) (“The possibility of revision ‘is a common characteristic of agency 

action, and does not make an otherwise definitive decision nonfinal.’”) (quoting U.S. Army Corps 

of Eng’rs v. Hawkes Co., 578 U.S. 590, 598 (2016)).6 

2. The Plaintiffs have Demonstrated a Likelihood that the BOP’s Actions Were 

Arbitrary and Capricious. 

The APA provides certain standards by which an agency must abide in the course of 

formulating and executing policy, and empowers courts to “set aside” agency action that does not 

conform to these standards.  5 U.S.C. § 706(2).  Relevant here, agency action may be set aside if 

it is “arbitrary” or “capricious.”  Id. § 706(2)(a).   Among other possible reasons, agency action 

may be deemed arbitrary and capricious if it is taken without an “explanation,” see Dep’t of Comm. 

v. New York, 588 U.S. 752, 785 (2019), or if that explanation evinces a lack of “reasoned 

decisionmaking,” Michigan v. EPA, 576 U.S. 743, 750 (2015), i.e. a failure to “consider[] . . . the 

relevant factors.”  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 

U.S. 29, 43 (1983).  Alternatively, an agency action may earn the moniker of “arbitrary and 

capricious” if it violates the “fundamental principle of administrative law that agencies must treat 

like cases alike,” Grayscale Invs., LLC v. SEC, 82 F.4th 1239, 1242 (D.C. Cir. 2023), and fails to 

“point to a relevant distinction” between two facially similar cases that it decides to treat 

differently. Westar Energy, Inc. v. Fed. Energy Regul. Com’n, 473 F.3d 1239, 1241 (D.C. Cir. 

 
6 Even if the agency did in fact revise its policies after the submission of the plaintiffs’ Complaint, which appears to 

be the case here, that fact—knowable only with the benefit of hindsight—does not implicate the APA’s finality 

requirement.  Rather, it goes to whether the plaintiffs’ claims are moot, a possibility with which the Court has already 

dispensed above. 
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2007).  And finally, when an agency adopts a new policy that reverses course from its prior policy, 

the new policy is not subject to a “heightened standard,” but the agency must “display awareness 

that it is changing position” and provide a “more detailed justification than what would suffice for 

a new policy created on a blank slate” if the new policy “rests upon factual findings that contradict 

those which underlay its prior policy” or where the “prior policy has engendered serious reliance 

interests . . . .”  F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 514–15 (2009). 

The BOP’s implementing memoranda fall short on each of these criteria.  The BOP’s only 

explanation for its new policies is that the Executive Order required the adoption of those policies, 

and that the Executive Order itself provided adequate explanations for BOP’s new policies.  See 

Defs.’ Opp’n at 20–21.  But as numerous courts have held, the fact that an agency’s actions were 

undertaken to fulfill a presidential directive does not exempt them from arbitrary-and-capricious 

review.  See, e.g., Gomez, 485 F. Supp. 3d at 177 (“APA review of an Executive Branch official’s 

actions is . . . not precluded merely because the official is carrying out an executive order.”); 

Louisiana v. Biden, 622 F. Supp. 3d 267, 294–95 (E.D. La. 2022) (“A command in an Executive 

Order does not exempt an agency from the APA’s reasoned decision-making requirement.  A 

decision supported by no reasoning whatsoever in the record cannot be saved merely because it 

involves an Executive Order.”); Texas v. United States, 524 F. Supp. 3d 598, 653–54 (S.D. Tex. 

2021) (determining that a Department of Homeland Security memorandum issued to confront the 

COVID pandemic was arbitrary and capricious, despite the fact that it “stem[med] from” an 

Executive Order signed contemporaneously by the President, because it failed to independently 

demonstrate reasoned decisionmaking).  The reason for this rule is self-evident: if an agency could 

avoid the need to justify its decisions simply by gesturing to an Executive Order and claiming that 

it was just following the President’s directions, the President could unilaterally eviscerate the 
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judicial oversight that Congress contemplated in passing the APA simply by issuing a carbon-copy 

executive order mandating that an agency act in a particular way before it does so.  See Arizona v. 

Su, 1221 F.4th 1, 15 (9th Cir. 2024). 

Moreover, even if the BOP may incorporate the Executive Order’s reasoning into its own 

implementing memoranda, the reasoning contained therein is plainly deficient.  Section 1 of the 

Executive Order sets out its manifold purposes: to promote the “dignity, safety, and well-being” 

of women, as well as “scientific inquiry, public safety, morale, and trust in government,” by 

combatting the spread of “gender ideology” which denies “the immutable biological reality of sex” 

in favor of “an identity-based, inchoate social concept.”  The Court takes no position on the 

desirability of this goal; a Court conducting judicial review under the APA may not “substitute [its 

own] judgment for that of the agency . . . .”  Steel Mfr’s Ass’n v. EPA, 27 F.3d 642, 646 (D.C. Cir. 

1994).  But even taking the Executive Order’s rationale at face value, it has little, if anything, to 

do with the agency’s decision to discontinue inmates’ gender-affirming care.  By taking hormone 

medications and accessing social accommodations, the plaintiffs do not seem interested in 

propagating any particular “ideology”; to the contrary, their sworn declarations make clear that 

they are taking these measures to lessen the personal anguish caused by their gender dysphoria, a 

benefit on which they have relied for years under the BOP’s longstanding policy of providing this 

type of care.  In light of the plaintiffs’ largely personal motives for undergoing gender-affirming 

care, neither the BOP nor the Executive Order provides any serious explanation as to why the 

treatment modalities covered by the Executive Order or implementing memoranda should be 

handled differently than any other mental health intervention.  Nor does the Executive Order make 

any effort whatsoever to explain how providing hormone medications or social accommodations 

to prisoners hampers “scientific inquiry, public safety, morale, trust in government,” or any other 
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virtue animating the Executive Order.  And nothing in the thin record before the Court suggests 

that either the BOP or the President consciously took stock of—much less studied—the potentially 

debilitating effects that the new policies could have on transgender inmates before the 

implementing memoranda came into force.   

To be sure, agency action is not arbitrary and capricious merely because it is bad for some 

identifiable population.  New policies nearly always have uneven effects on different groups; that 

is part and parcel of living within a democratic system.  But the APA does require an agency to 

take actions that are rationally and demonstrably related to its stated goals, explain why it treats 

similarly situated people differently, and give consideration to the reliance interests of those who 

may be harmed by a new policy.  Based on the limited information now before the Court, it appears 

that the implementing memoranda do none of these things, nor does the Executive Order on which 

they rely for their own justification.  Accordingly, the Court concludes that the plaintiffs have 

established a sufficient likelihood of success on the merits of their APA claims. 

“[A]s a matter of judicial restraint and ‘governance,’ courts generally should endeavor to 

resolve cases on non-constitutional grounds and should entertain constitutional questions only 

when necessary.”  Uthman v. Trump, 486 F. Supp. 3d 350, 356 (D.D.C. 2020) (Lamberth, J.) 

(quoting Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 346 (1936)).  It stands to reason that the 

need for such “judicial restraint” is heightened in cases, such as the one at hand, where the factual 

record is necessarily thin due to the procedural posture of the litigation.  Therefore, because the 

Court assesses that the plaintiffs are likely to prevail on their APA claims, the Court need not delve 

into the merits of their Eighth Amendment claims at this time.7 

 
7 The Court notes that, in McHenry, the Court instead took up the plaintiffs’ constitutional claims while leaving their 

APA claims for another day.  See 763 F. Supp. 3d at 85.  There is a good reason for this difference in approaches: in 

McHenry, the defendants pointed to two statutory provisions that potentially foreclosed any consideration of the 
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B. The Plaintiffs Have Shown Sufficient Likelihood of Irreparable Harm 

Turning to the second aspect of the preliminary injunction analysis, the Court concludes 

that that the plaintiffs have demonstrated a sufficient likelihood of irreparable harm in the absence 

of preliminary injunctive relief.  The defendants argue that the plaintiffs have not alleged 

irreparable harm because they are all currently receiving hormone medications.  But it suffices to 

say that all three plaintiffs’ access to hormone therapy is, as best the Court can tell, tenuous.  As 

already discussed, one named plaintiff, Ms. Kapule, remains under the impression that her 

hormone therapy will be terminated as soon as her prescription runs out, unless the Court orders 

otherwise.  The other two have both been advised by BOP officials that their continued access to 

hormone therapy depends on the vagaries and vicissitudes of this very litigation and its related 

cases; based on these statements, it seems probable that without an order to the contrary, these 

plaintiffs will lose access to their medicine.  Though the BOP represents that more than 600 other 

inmates with gender dysphoria are receiving hormone treatments, it has given no affirmation that 

these treatments would be likely to continue in the absence of judicial intervention.  Circumstantial 

evidence suggests otherwise: When Mr. Nichols’s and Ms. Kingdom’s access to hormone therapy 

was restored, they noted that other inmates at their facility were given access to medicine all at the 

same time, suggesting that their fates have risen and—without an injunction—will likely fall 

together.  And all of this is to say nothing of the ongoing deprivation of the plaintiffs’ social 

accommodations, which is uncontested. 

 Just as the plaintiffs’ harms are either manifest already or imminent and likely, so too are 

they severe.  As recounted above, Dr. Karasic’s declaration explains that gender dysphoria can 

 
McHenry plaintiffs’ APA claims, meriting a departure from the usual practice of avoiding constitutional claims except 

where necessary.  Id. (citing 18 U.S.C. §§ 3621, 3625).  By contrast, in the case at hand, the defendants have identified 

no statute or regulation that would seem to immunize the challenged policies from judicial review under the APA. 
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produce severe side effects ranging from depression and anxiety to suicidal ideation and self-harm 

if inadequately treated.  The BOP does not dispute this medical reality, and indeed the declaration 

of Chris Bina, Assistant Director of the BOP’s Health Services Division, seems to confirm as much 

when it states that the three named plaintiffs are currently “receiving medically necessary care,” 

referring to their restored hormone therapy regimens.  Nor are these abstract dangers confined to 

the pages of medical textbooks and prison care manuals: Ms. Kingdom herself attests that during 

the interruption of her hormone therapy she lost sleep, began having suicidal thoughts, and 

regularly contemplated autocastration.  Kingdom Decl. ¶¶ 21–22.  These are not the sorts of harms 

capable of recompense through normal judicial processes. 

The defendants’ only other argument is that some gender dysphoric people do not need 

hormone therapy, so the possibility that they may not be able to receive it does not constitute 

irreparable harm.  Defs.’ Opp’n at 22–23.  Though true, this argument misses the point.  All parties 

seem to agree that the named plaintiffs do, in fact, need hormone therapy.  That being the case, it 

is virtually certain that at least some other current and future gender dysphoric inmates need or 

will need it as well, and even that some gender dysphoric inmates who do not presently need it 

will need it in the future.  The Court can reasonably infer that at least some gender dysphoric 

inmates would be immediately and irreparably harmed by a return to the BOP’s policies in effect 

as of the initiation of this action, an outcome that seems likely without preliminary judicial 

intervention.  

C.    The Balance of the Equities and the Public Interest Favor an Injunction 

The final piece of the preliminary injunction analysis is the most easily resolved.  In 

McHenry, this Court held that the balance of the equities and the public interest favored 

preliminarily enjoining the enforcement of the Executive Order’s provision requiring the rehousing 
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of certain transgender inmates in facilities consistent with their birth sex and the denial of hormone 

therapy.  763 F. Supp. 3d at 89–90.  As the Court then explained, “it is hard to cognize of any 

public interest in the immediate cessation of [the McHenry plaintiffs’] hormone therapy—aside, 

perhaps, from whatever small sum of money the BOP may save by ceasing administration of these 

drugs, or the abstract interest in the enforcement of Executive Branch policy decisions.”  Id. 

In the case at hand, the equities tilt even more strongly in the plaintiffs’ favor, because the 

BOP now represents that it is, in fact, providing hormone therapy to over 600 gender dysphoric 

inmates.  Therefore, the defendants cannot even credibly claim that an injunction will impose a 

financial burden, since according to their own representations they would incur that burden 

anyway.  The only deleterious public effect of the Court’s injunction will be to require that, during 

the pendency of litigation, the BOP will continue to shoulder a certain administrative cost that it 

has already willingly assumed since the commencement of this action, and that it had voluntary 

borne for many years prior. 

The defendants argue that there is a strong countervailing public interest in letting 

democratic processes play out and allowing elected leaders to effectuate their political agendas.  

Defs.’ Opp’n at 31.  The court readily endorses this principle, and agrees that it weighs in the 

defendants’ favor, but it does so only modestly.  That is because democracy is not as simple as the 

defendants make it sound: Just as the Executive Order was issued by a democratically elected 

President with a platform to implement, so too is the Administrative Procedure Act the output of 

democratic processes, namely the constitutional schema of bicameralism and presentment.  If 

democratic self-governance means anything, it means giving effect to all duly enacted laws, 

including those—like the APA—that were enacted decades ago; it does not mean blind submission 

to the whims of the most recent election-victor. 
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Finally, the defendants contend that the effect of a preliminary injunction at this stage 

would stifle the ongoing debate about the medical necessity and efficacy of gender-affirming care.  

At this stage of litigation, the Court lacks the factual record necessary to know whether such a 

debate exists.  But even assuming it does, granting a preliminary injunction would do no such 

thing.  To conclude that the defendants have failed to meet the procedural strictures of the APA is 

not to take any position on the underlying merits of the BOP’s substantive policy decisions or the 

goals motivating the Executive Order.8 

VI. THE COURT WILL CERTIFY A CLASS AND APPOINT CLASS COUNSEL 

The plaintiffs’ proposed class definition, with slight adjustments made by the Court, 

satisfies each of the requirements of Rule 23(a) and falls under the rubric of Rule 23(b)(2).  See 

Wagner v. Taylor, 836 F.2d 578, 590 (D.C. Cir. 1987) (noting a court’s “broad discretion to 

redefine and reshape the proposed class to the point that it qualifies for certification under Rule 

23”); Charles A. Wright & Arthur R. Miller, 7A Fed. Prac. & Proc. § 1759 (4th Ed. 2025) (“[I]f 

plaintiff’s definition of the class is found to be unacceptable, the court may . . . redefine the class 

to bring it within the scope of Rule 23 . . . .”).   Therefore, the Court will certify a class consisting 

of all persons who are currently or will be incarcerated in BOP facilities with a current diagnosis 

of gender dysphoria or who receive such a diagnosis in the future.9  The Court will also appoint 

counsel to represent that class. 

 
8 It is conceivable that the Court will be required to make a factual determination about the medical necessity of 

gender-affirming care at some later stage of litigation to address the plaintiffs’ constitutional claims, though even this 

is not a foregone conclusion.  It is certain, however, that the Court need not and will not make any such determination 

now.  

9 The plaintiffs’ proposed class definition would include all BOP inmates who “meet the criteria for a gender dysphoria 

diagnosis . . . .”  Mot. for Class Certification at 1.  The Court has excised this group from the class definition because 

it introduces uncertainty and unascertainability into the class, and risks freezing medical standards in time.  The Court 

lacks the requisite information to know what it means to “meet the criteria for a gender dysphoria diagnosis,” and 

even it did, the Court must be sensitive to the possibility that those criteria may change over time.  Admitting new 

class members on the basis of an actual diagnosis is an easily administrable task that supports the ascertainability of 
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A.  The Proposed Class Satisfies Rule 23(a). 

Any proposed class must meet the familiar requirements of Rule 23(a), often referred to in 

brief as numerosity, commonality, typicality, and adequacy of representation.   

1. Numerosity 

Numerosity is not in dispute.  The proposed class would include all current and future BOP 

inmates diagnosed with gender dysphoria.  Mot. for Class Certification at 1.  The BOP represents 

that, at present, there are 1,028 inmates with gender dysphoria in its custody.  Bina Decl. ¶ 7.  That 

is more than enough to satisfy Rule 23(a)’s numerosity requirement, even if not for the fact that 

the class definition includes an unknown number of future class members as well.  J.D. v. Azar, 

925 F.3d 1291, 1322 (D.C. Cir. 2019) (“[C]lasses including future claimants generally meet the 

numerosity requirement due to the ‘impracticality of counting such class members, much less 

joining them.’”) (quoting 1 William B. Rubenstein, Newberg on Class Actions § 3:15 (5th Ed. 

2018)). 

2. Commonality and Typicality 

The defendants contend that the proposed class does not meet the requirements of 

commonality and typicality because whether any individual class member is in need of gender-

affirming care is an individual inquiry that is not susceptible to class-wide resolution.  Defs.’ Opp’n 

at 24–27.  This is particularly problematic, argue the defendants, because the plaintiffs allege a 

 
the class; speculating about whether a given individual may be a new class member by comparing his or her 

constellation of symptoms to the most recent medical understanding of gender dysphoria is not. 

The Court has also deleted the plaintiffs’ qualifier that class members either be “receiv[ing], or would receive, gender-

affirming health care absent such care being proscribed by EO 14168 and the Implementing Memoranda.”  First, this 

qualifier is unnecessary: It appears more logical to extend relief to all BOP inmates with gender dysphoria, and who 

may therefore be eligible for gender-affirming care, rather than to limit it to those who are in fact receiving such care 

or would be.  Second, it is hopeless to speculate about whether any given individual “would receive” gender-affirming 

care in the absence of the Executive Order or implementing memoranda because, as all seem to agree, not all people 

with gender dysphoria need hormone therapy.    
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violation of their Eighth Amendment protections, which requires both that “the plaintiff must be 

confronted with an ‘objectively intolerable risk of harm,’ and [that] prison officials must 

knowingly or recklessly subject the plaintiff to such a known risk.”  McHenry, 763 F. Supp. 3d at 

88 (quoting Farmer v. Brennan, 511 U.S. 825, 839–40 (1994).  This dual objective and subjective 

analysis is necessarily fact specific as to each prospective class member, rendering it a poor fit for 

resolution en masse. 

If the contemplated relief were for each class member to be provided with gender-affirming 

care, the defendants might be right; whether such care is appropriate for any given inmate is indeed 

a person-specific judgment.  But that is not the nature of the plaintiffs’ claims, nor does it 

accurately describe the relief sought.  Though the members of the putative class have their own 

distinctive medical needs, they are united insofar as they each share a diagnosis of a condition that 

is sometimes treated by the provision of gender-affirming care.  The plaintiffs do not claim that all 

class members are actually injured by the denial of gender-affirming care, but rather by a blanket 

policy that may prevent them from accessing such care, should they be deemed to need it due to 

their shared medical condition.  While the Court may not be able to answer whether all individual 

class members should receive gender-affirming care on a class basis, the questions that the 

plaintiffs do present—i.e. whether a uniform policy prohibiting people with a given medical 

condition from receiving a certain treatment for that condition violates the Eighth Amendment or 

the Administrative Procedure Act—are amenable to judicial consideration without the Court 

wading into a thousand personalized medical assessments.10 

 
10 As before, the defendants argue that no such blanket policy exists, as demonstrated by their ongoing provision of 

hormone therapy to hundreds of inmates.  But this argument is, at this stage, unavailing for at least two reasons.  First, 

it begs the question as to what the BOP’s policy is today, which remains a matter of dispute.  Second, although the 

defendants represented at the hearing that the BOP will continue to provide hormone therapy to inmates for whom it 

is medically necessary, that policy is not in the record before the Court.  
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3. Adequacy 

Finally, the defendants’ one-paragraph argument that the plaintiffs’ claims do not meet the 

adequacy requirement of Rule 23(a) also fails.  Defs.’ Opp’n at 27. The defendants argue that 

because the plaintiffs’ individual medical conditions may not be identical to those of the putative 

class members, they are not likely to be able to adequately represent the interests of the putative 

class members.  Id. at 27.  But this is clearly wrong.  In order to adequately represent the other 

members of the class, the named plaintiffs “(i) must not have antagonistic or conflicting interests 

with the unnamed members of the class and (ii) must appear able to vigorously prosecute the 

interests of the class through qualified counsel.”  J.D., 925 F.3d at 1312.   

As the plaintiffs point out, the named plaintiffs and putative class members all face the 

same legal injury: namely, the harm that will flow from a uniform policy prohibiting prescribed 

medical treatment.  The named plaintiffs have each been diagnosed with gender dysphoria and 

seek gender-affirming care just like every other member of the putative class.  And they have 

demonstrated, through sworn declarations submitted to the Court, that they are committed to 

vigorously prosecuting the interests of the putative class members.  See generally Kingdom Decl.; 

Nichols Decl.; Kapule Decl.  Even if the defendants were right that the named plaintiffs suffer 

medical conditions different from the rest of the putative class, their harm flows from the same 

acts of the defendants as the rest of the putative class: the Executive Order and BOP implementing 

memoranda.  Indeed, it would not be possible for the named plaintiffs to obtain full relief without 

enjoining the actions of the Executive branch.  

The Court thus finds that the four requirements of Rule 23(a) are met.  Additionally, the 

Court is satisfied that the plaintiffs’ attorneys of record satisfy the requirements of Rule 23(g) and 
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can adequately represent the putative class as class counsel.  The defendants do not oppose this 

appointment.  

B. The Proposed Class is Certifiable Under Rule 23(b)(2) 

Once a plaintiff has cleared the hurdles of Rule 23(a), they must show that the class can be 

certified under Rule 23(b).  The plaintiffs argue that their claims satisfy the requirements of Rules 

23(b)(1)(A), 23(b)(1)(B), and 23(b)(2), and the Court evaluates each argument in turn.  For the 

reasons that follow, the plaintiffs’ arguments under Rules 23(b)(1)(A) and (B) fail, but their claims 

are certifiable Rule 23(b)(2).   

1. Rule 23(b)(1)(A) 

If the Court determines that “inconsistent or varying adjudications with respect to 

individual class members . . . would establish incompatible standards of conduct for the party 

opposing the class,” then it may certify a class to avoid such inconsistency under Fed. R. Civ. P. 

23(b)(1)(A).  The plaintiffs claim that because there are over 2,000 potential members of the 

putative class, the risk of imposing a different standard on the defendants from individual 

adjudication is high.  Mot. for Class Certification at 11.  The defendants argue that there is no such 

risk because the PLRA requires injunctive relief to be limited to the plaintiffs only.  Defs.’ Opp’n 

at 28.  Neither side’s position fully captures the spirit of the Rule. 

The plaintiffs are right that there is a risk that if all 2,000+ putative class members were to 

file individual lawsuits, different courts adjudicating those claims would reach different 

conclusions of law and findings of fact.  And the BOP would be forced to adhere to different 

standards of conduct for each individual plaintiff based on the order of the court overseeing that 

plaintiff’s litigation.  However, this would not create “incompatible standards of conduct” for the 

Case 1:25-cv-00691-RCL     Document 67     Filed 06/03/25     Page 31 of 36

Add.35

USCA Case #26-5181      Document #2175872            Filed: 05/29/2026      Page 37 of 42

(Page 67 of Total)



32 

BOP because the courts’ orders would only be binding on the BOP as to the specific plaintiff in 

the litigation.   

But contrary to the BOP’s assertions, the PLRA does not dictate this outcome.  Indeed, 

although § 3626(a)(1)(A) of the PLRA says that relief “shall extend no further than necessary to 

correct the violation of the Federal right of a particular plaintiff or plaintiffs,” it goes on to say in 

§ 3626(a)(2)—which governs preliminary injunctive relief—only that relief shall “extend no 

further than necessary” to correct the recognized harm.  18 U.S.C. § 3626(a)(1)(A), (2).  

Section 3626(a)(2) conspicuously omits the “particular plaintiff or plaintiffs” language.  In any 

event, the Supreme Court has found that even when the language does apply, it does not operate 

to bar classwide relief if such relief is appropriate to satisfy the “particular plaintiff or plaintiffs” 

limitation.  Brown v. Plata, 563 U.S. 493, 531–32 (2011).   

Nevertheless, it is axiomatic that even outside the prison litigation context, a district court’s 

orders are only binding on the parties to the lawsuit.  Therefore, the plaintiffs’ arguments to the 

contrary are unavailing.  

2. Rule 23(b)(1)(B) 

Rule 23(b)(1)(B) counsels class certification where “adjudications with respect to 

individual class members . . . would be dispositive of the interests of the other members not parties 

to the individual adjudications or would substantially impair or impede their ability to protect their 

interests.”  Fed. R. Civ. P. 23(b)(1)(B).  The plaintiffs cite three district court cases where Rule 

23(b)(1)(B) has been successfully invoked in actions by inmates challenging the conditions of their 

confinement.  Mot. for Class Certification at 11–12.  And they further argue that in the absence of 

class certification, “the ability of future plaintiffs to challenge” the BOP’s policy will be inhibited 

“under stare decisis.”  Id. at 12.  But the force exerted by any decision of a district court on its 
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sister district courts is at best persuasive.  The plaintiffs cite Riley v. Nev. Sup. Court for the 

proposition that a decision made by a district court creates binding precedent on future district 

courts.  Id. (citing 763 F. Supp 446, 453 (D. Nev. 1991)).  But the plaintiffs’ reading of that case 

is overbroad. The court there only said that if a subsequent plaintiff were to raise the same claims 

as those the court had already found foreclosed in front of that “particular court,” then stare decisis 

would bind the subsequent plaintiff.  While the Court does not endorse this reasoning, even taken 

at face value it cannot support the heavy weight the plaintiffs try to place on it.   

3. Rule 23(b)(2) 

The plaintiffs’ quest for class certification finally arrives at Rule 23(b)(2), which requires 

that the party opposing certification has “acted or refused to act on grounds generally applicable 

to the class, thereby making appropriate final injunctive or corresponding declaratory relief with 

respect to the class as a whole.”  Fed. R. Civ. P. 23(b)(2).  Injunctive relief must be “indivisible” 

in these cases, meaning that the relief for any individual plaintiff can only be obtained if the court 

enjoins the actions of the opposing party “as to all of the class members.”  Wal-Mart, 564 U.S. at 

360.  Because they challenge the Executive Order and BOP implementing memoranda, and 

because they seek only to enjoin those actions, the plaintiffs argue that the relief they seek would 

resolve their claims “in one stroke.”  Mot. for Class Certification at 13 (citing Wal-Mart, 564 U.S. 

at 350).  The Court agrees.  Enjoining the BOP implementing memoranda will provide swift, 

indivisible relief to all plaintiffs during the pendency of this litigation.   

To avoid this conclusion, the defendants devote most of their Rule 23(b)(1)(B) discussion 

to the plaintiffs’ failure to satisfy a “presumption of cohesiveness” with respect to their Eighth 

Amendment claims.  Defs.’ Opp’n 30–31 (citing Borum v. Brentwood Vill., LLC, 324 F.R.D. 1, 19 

(D.D.C. 2018) (citations omitted)).  They further argue that the BOP has not acted on grounds that 
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generally apply to the entire class, but instead has conducted “individualized assessments to 

address the medical needs of inmates in its custody.”  Id. at 31.  But this argument fails for at least 

two reasons.  First, the plaintiffs have provided declarations showing that BOP officials terminated 

hormone therapy treatments for them and other inmates in direct response to the Executive Order.  

Rather than reflecting an “individualized assessment,” this comprehensive, blanket policy to end 

hormone therapy is the exact type of “generally applicable” policy that a Rule 23(b)(2) class action 

can properly seek to enjoin.  R.I.L-R v. Johnson, 80 F. Supp. 3d 164, 182 (D.D.C. 2015) (citing 

Fed. R. Civ. P. 23(b)(2)).  

Second, even if the BOP officials’ actions over the last several months did amount to 

making medical assessments as to each plaintiff, it is clear to this Court that all of those 

assessments are being made with the full information of the Executive Order, implementing 

memoranda, and the Court’s rulings in this case and McHenry in mind.  As Ms. Kingdom says, 

she and nine other plaintiffs had access to their hormone therapy restored by a BOP medical official 

who explicitly referred to this litigation when meeting with them.  Suppl. Kingdom Decl. ¶¶ 1–2.  

And Mr. Kapule indicates that his hormone therapy will end as soon as his prescription expires, 

which hardly seems like the type of medical decision that was made after an “individualized 

assessment.”  Suppl. Kapule Decl. ¶ 3.  Therefore, to the extent the BOP officials have been 

meeting with the plaintiffs about their medical needs, none of the assessments made by those 

officials can be said to have been “individualized.”   

 For the foregoing reasons, the Court finds that the plaintiffs’ claims can properly be 

certified under Rule 23(b)(2).  

Case 1:25-cv-00691-RCL     Document 67     Filed 06/03/25     Page 34 of 36

Add.38

USCA Case #26-5181      Document #2175872            Filed: 05/29/2026      Page 40 of 42

(Page 70 of Total)



35 

VII. THE PRESIDENT WILL NOT BE DISMISSED AS A DEFENDANT FROM THIS 

LITIGATION 

The defendants argue that the President should be dismissed as a defendant because he is 

immune from injunctive relief.  See Defs.’ Opp’n 34.  The plaintiffs respond that, even though 

they do not seek to enjoin the President, declaratory relief against the President is still available.  

Preliminary Injunction Reply 25.  At least in this early stage of the litigation, and with thin minimal 

briefing from the parties on this matter, the Court agrees with the plaintiffs. 

“In contrast to the case law concerning injunctive relief against the president, the Court 

notes the lack of clear authority on the availability of declaratory relief against a sitting president.”  

Missouri v. Biden, 662 F. Supp. 3d 626, 682 (W.D. La. 2023).  Courts in this District, and the D.C. 

Circuit, have previously affirmed the issuance of declaratory relief involving the President.  See 

Harris v. Bessent, No. 25-cv-412 (RC), 2025 WL 679303, at *9 (D.D.C. Mar. 4, 2025) (entering 

declaratory judgment against the President given the plaintiff’s “strong claim for relief under 

established standards”) (internal citations omitted); see also Nat’l Treasury Emps. Union v. Nixon, 

492 F.2d 587, 616 (D.C. Cir. 1974) (considering declaratory judgment to be a less drastic remedy 

than a writ of mandamus); Clinton v. City of New York, 524 U.S. 417, 421 (1998) (affirming 

declaratory judgment that the President’s actions under Line Item Veto Act were invalid).  But the 

Court also observes that on other occasions, courts have dismissed the President as a defendant 

when doing so would have “no substantive effect on the outcome” of the case, see Make the Rd. 

New York v. Pompeo, 475 F. Supp. 3d 232, 253 (S.D.N.Y. 2020), and have construed the 

availability of declaratory relief against the President narrowly, see New Mexico v. Musk, No. 25-

cv-429 (TSC), 2025 WL 1502747, at *19 (D.D.C. May 27, 2025).  Facing this ambiguous 

landscape, the Court declines to dismiss President Trump as a defendant at this early juncture, 

without prejudice to later dismissal.   
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VIII. CONCLUSION 

During the pendency of this litigation, the BOP is required to restore and maintain access 

to those treatment modalities for those who previously received them pursuant to a prescription 

rendered by BOP staff And moreover, if BOP medical personnel subsequently determine that an 

existing or future class member is in need of either or both of these treatment modalities, the BOP 

may not take those treatment options off the table while this dispute is pending. 

The import of the Opinion is essentially this: Under the APA, the BOP may not arbitrarily 

deprive inmates of medications or other lifestyle accommodations that its own medical staff have 

deemed to be medically appropriate without considering the implications of that decision. Even if 

the BOP did support such a decision with the consideration, study, and reasoning that the AP A 

requires of it, its freedom of action may nevertheless be constrained by the Eighth Amendment of 

the Constitution, but that is a matter better left for another day-whether that be a later stage of 

litigation, or another case entirely. 

For the foregoing reasons, the plaintiffs' Motion for a Preliminary Injunction will be 

GRANTED, and their Motion for Class Certification will likewise be GRANTED. A separate 

Order consistent with this Opinion shall issue. 

Royce C. Lamberth 
United States District Judge 
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