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INTRODUCTION

This appeal arises out of a district court order releasing Petitioner
Mohsen Mahdawi from custody pending habeas review. The district court
relied on this Court’s decision in Mapp v. Reno, 241 F.3d 221 (2d Cir.
2001), in granting this relief. But that order is built on multiple legal
errors, starting with the court’s exercise of subject matter jurisdiction.
Congress expressly foreclosed habeas review of Mahdawi’s claims, and he
must pursue them through a petition for review (“PFR”). See Tazu v. Att’y
Gen., 975 F.3d 292, 294 (3d Cir. 2020) (“For an alien challenging his
removal, [the legal path] begins with a [PFR] of his removal order, not a
habeas petition.”).

The district court erred first in holding that 8 U.S.C. § 1252(g) did
not bar review of Mahdawil’s claims. The provision clearly prohibits
judicial review of claims that arise from the decision or action to
commence removal proceedings against an alien. Mahdawi brought these
claims through his habeas petition, and the district court cannot review
them.

The district court erred again when it determined that the
Immigration and Nationality’s (“INA”) channeling provisions, 8 U.S.C. §§

1
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1252(a)(5), (b)(9), did not divest it of subject matter jurisdiction. Congress
created a singular path for aliens to raise challenges related to removal.
That path preserves Article III judicial review by way of a PFR to the
appropriate court of appeals. The district court has no role to play in the
process. These jurisdictional bars confirm that the district court lacked
the authority to order Mahdawi’s release under Mapp. That decision no
longer remains good law after the REAL ID Act. And even if it does, the
district court misapplied that decision.

Ultimately, the district court’s reasoning fundamentally conflicts
with the INA, as well as the Supreme Court, prior decisions of this Court,
and other circuit courts who have interpreted these provisions.
Therefore, this Court should find that the district court’s decision 1is

erroneous and should reverse.

STATEMENT OF JURISDICTION

As this Court already concluded, the district court’s order releasing
Mahdawi under Mapp 1s an appealable order. See Mahdawi v. Trump,

136 F.4th 443, 448—49 (2d Cir. 2025).
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STATEMENT OF THE ISSUE

1. Whether the INA deprived the district court from entertaining
Mahdawi’s petition.
2. Whether the district court erred in ordering Mahdawi’s release

under this Court’s decision in Mapp.

STATEMENT OF THE CASE

A. Factual Background
Mohsen Mahdawi was born and raised in the West Bank. JA1. He

1s currently a lawful permanent resident who entered the United States
on July 1, 2014, under a B-1/B-2 wvisitor visa. JA263, JA274. On
September 26, 2014, shortly after entering the United States, Mahdawi’s
then-wife filed a Form I-130, Petition for Alien Relative (“I-130 petition”)
on his behalf before the U.S. Citizenship and Immigration Services
(“USCIS”) office. JA274. Mahdawi concurrently filed a Form I-485,
Application to Register Permanent Residence or Adjust Status (“I-485
application”). Id. On January 7, 2015, USCIS approved Mahdawi’s I-130
petition and I-485 application. Id. As a result, Mahdawi became a
conditional permanent resident. Id. On June 27, 2018, USCIS approved

Mahdawi’s application to remove the conditions on his permanent
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residency which changed his status from a conditional permanent
resident to a lawful permanent resident. Id.

Not long after USCIS approved Mahdawi's 1-485, Mahdawi
divorced his wife. Id. This divorce, however, did not take place without
incident. On November 18, 2015, two months before their divorce,
Mahdawi’s then-wife went to the Windsor Police Department and asked
the police to “take possession of her personally owned 12GA Mossberg
Shotgun” because she and her friend had a “non-physical argument” with
Mahdawi. See JA347. This encounter with law enforcement, however,
was not Mahdaw1’s last.

A few months before the “non-physical argument” with his wife, a
concerned citizen informed the police that Mahdawi often visited a gun
shop, where he sought to “purchase a sniper rifle and a machine gun.”
JA343. When Mahdawi inquired about these weapons, he made it known
that he “used to make guns for ‘Hezballah[.]” Id. After further
investigation, the police spoke with an employee of the gun shop who
explained that Mahdawi offered to work there “for no monetary payment”
because he wanted to “mak[e] guns and modify[] guns.” Id. Mahdawi

emphasized that “he had considerable firearm experience and used to

4
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build modified 9mm submachine guns to kill Jews while he was in
Palestine.” Id. The police also spoke to volunteers at the Precision
Museum and learned that Mahdawi visited often, took pictures of vintage
firearms, expressed interest “in purchasing an automatic rifle and a
sniper rifle[,]” and how Mahdawi made it explicit that he “like[d] to kill
Jews.” Id.

On January 12, 2019, a few months after he had become a lawful
permanent resident, Customs and Border Protection officers stopped
Mahdawi for possession of LSD, opiate mushrooms, methamphetamine,
and $4,125. JA351. During this detention, Mahdawi alleged that he was
returning from a two-day trip in Montreal where he visited “a woman he
met on a cruise to the Caribbean two weeks before.” Id. Thereafter, he
was arrested by the Vermont State Police for possession of LSD,
mushrooms, and methamphetamine. See JA352. The charges were
ultimately dismissed pursuant to Vermont Rule of Criminal Procedure
48(a) because Mahdawi completed a diversion court program. JA275.

On March 15, 2025, Secretary of State Marco Rubio personally
determined pursuant to 8 U.S.C. § 1227(a)(4)(C)(1)-(11) that Mahdawi’s

“presence and activities [] in the United States would have potentially

5
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serious adverse foreign policy consequences and would compromise a
compelling U.S. foreign policy interest.” See JA340-41. As a result,
Secretary Rubio found that Mahdawi was deportable pursuant to Section
1227(a)(4)(C). Id. On April 14, 2025, the Department of Homeland
Security initiated removal proceedings against Mahdawi, placed him in
detention, and issued him a Notice to Appear (“NTA”) under the
Immigration and Nationality Act (“INA”). JA275. The NTA alleges that
the “Secretary of State has determined that [Mahdawi’s] presence and
activities in the ... United States would have serious adverse foreign
policy consequences and would compromise a compelling U.S. foreign
policy interest[]” and is removable from the United States pursuant to
Section 1227(a)(4)(C)(1). JA263, JA266.!

B. Prior Proceedings

On April 14, 2025, Mahdawi filed a petition for writ of habeas
corpus in the District of Vermont alleging that his arrest and “attempted

removal” was “retaliatory[.]” JA 1. Mahdawi describes himself to be “an

1 Mahdawi 1s currently scheduled to appear remotely for a master
calendar hearing before an immigration judge on September 2, 2025 at
9:00 AM. See EOIR Automated Case Information,
https://acis.eoir.justice.gov/en/caseInformation (last visited June 23,
2025).

6
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outspoken critic of Israel’s military campaign in Gaza and an activist and
organizer in student protests” and claims that his “targeted detention
and attempted removal” is an attempt to “retaliate and punish
noncitizens for their speech and expressive conduct related to Palestine
and Israel.” JA1, JA2. In addition to seeking release, Mahdawi asserted
claims under the First Amendment, the Due Process Clause, the
Administrative Procedure Act (‘“APA”), and the non-delegation doctrine.
JA14-18.

On that same day, the district court granted Mahdawi’s emergency
motion for a temporary restraining order and further prohibited the
Government from transferring Mahdawi from Vermont to Louisiana and
prohibited his removal from the United States. JA21. On April 22, 2025,
Mahdawi applied for release on bail pending resolution of his habeas
petition. See JA22-52. In response, the Government filed a Pre-Hearing
Memorandum, and the district court subsequently converted the
memorandum into a motion to dismiss. JA 276-96; see also JA587. On
April 23, 2025, the district court held a status conference on the motion
for release under Mapp v. Reno and gave the parties an opportunity to

further brief the matter. JA587.
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On April 30, 2025, the district court ordered that Mahdawi be
released from custody. See JA579. The district court concluded that the
jurisdictional bars under 8 U.S.C. § 1252(g), 1226(e), 1252(a)(5), and
1252(b)(9) did not bar its review of Mahdaw1’s habeas claims. JA558-66.
As for the merits, the court concluded the conditions for relief under
Mapp, were satisfied. JA567-77. The Government sought a stay before
the district court, which was denied. JA577-79.

On May 2, 2025, the Government requested that this Court stay the
district court’s order, arguing that the district court did not have
jurisdiction to issue a release order or to issue the extended temporary
restraining order. See DKT NO. 20. On May 9, 2025, this Court denied
the stay finding that the Government had not met its burden, and it
would be unlikely to succeed on its appeal of the order releasing Mahdawi
and the order extending the TRO. See Mahdaw:i v. Trump, 136 F.4th 443
(2d Cir. 2025). This Court further found that the Government had not
shown that Mahdawi’s release on bail or that his continued presence in
the District of Vermont pending his removal proceedings has caused the

Government irreparable injury. Id. at 454-55. This Court lastly
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determined that the balance of equities weighs heavily against a stay and
declined to issue a writ of mandamus. Id. at 455.

On May 18, 2025, the Government filed a Petition for Rehearing en
banc. DKT NO. 93. That petition remains pending. This appeal follows.

SUMMARY OF ARGUMENT

This Court should reverse the district court’s decision to order
Mahdawi’s release from detention under the pretense that it had subject
matter jurisdiction to review his claims.? Congress has made it clear that
district courts do not have jurisdiction to review the Executive’s authority
to place an alien in removal proceedings. Yet, the district court
erroneously determined that it had subject matter jurisdiction to review
the Executive’s sole authority to detain and place Mahdawi in removal
proceedings under the guise that Mahdawi brought forth challenges to

the legality of his detention.

2 The decision of the motion panel, while published, 1s not binding
on the merits panel because the inquiry with respect to the motion for
stay of the district court’s order differs from the merits panel’s inquiry as
to the motion for transfer. Cf. E. Bay Sanctuary Covenant v. Biden, 993
F.3d 640, 660 (9th Cir. 2021) (“In deciding whether the court should stay
the grant or denial of a preliminary injunction pending appeal, the
motions panel is predicting the likelihood of success of the appeal. That
1s, the motions panel is predicting rather than deciding what our merits
panel will decide.”).

9













































































































































