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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MAINE

MATTHEW SMITH and AKILA
RADHAKRISHNAN,

Plaintiffs,

v Civil Case No. 1:25 Civ. 158 (JAW)

DONALD J. TRUMP, in his official capacity
as President of the United States, et al.,

Defendants.

PLAINTIFFS’ NOTICE OF SUPPLEMENTAL AUTHORITY

Plaintiffs Matthew Smith and Akila Radhakrishnan write to notify the Court of supplemental
authority supporting their opposition to Defendants’ motion to dismiss. See ECF Nos. 34, 36. Last
week, the U.S. District Court for the District of Columbia preliminarily enjoined the enforcement
of Executive Order 14203 as applied to United Nations Special Rapporteur Francesa Albanese.
L.C. v. Trump, No. 1:26-cv-00688, 2026 WL 1329750, at *1 (D.D.C. May 13, 2026); see also
Order, L.C. v. Trump, No. 1:26-cv-00688, at 1-2 (D.D.C. May 13, 2026).!

Although it arises from a different factual context, the district court’s decision in L.C. v. Trump
addresses two issues relevant here:

1. Article III Standing. The court reasoned that the plaintiffs, Ms. Albanese’s husband and
child, had shown a substantial likelihood of Article III standing to sue. It explained that Ms.
Albanese’s child had suffered injury to her constitutional rights, even though OFAC had granted

her a “limited license[],” because “the existence of such a licensing scheme in the first place

' The government has noticed an appeal. Notice of Appeal, L.C. v. Trump, No. 1:26-cv-00688 (D.D.C.
May 15, 2026), ECF No. 50.
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infringes” a protected constitutional interest. L.C., 2026 WL 1329750, at *5—*6. Thus, the court
treated the asserted constitutional injury as arising from the existence of the licensing regime itself,
rather than from OFAC’s ultimate exercise of licensing authority. The court also rejected the
suggestion that the plaintiffs should have sought additional guidance from OFAC before asserting
that injury. /d. at *6 n.2. That reasoning is consistent with Plaintiffs’ position here. See ECF No.
36 at 12—13.

2. Regulation of speech based on content. L.C. recognizes that Executive Order 14203
restricts speech “if, and only if, it has the function or purpose of benefitting” a designated person.
2026 WL 1329750, at *9 (quoting Open Soc’y Just. Initiative v. Trump, 510 F. Supp. 3d 198, 211
(S.D.N.Y. 2021)). “This,” says L.C., “is content-based restriction.” Id. (quoting Open Soc’y Just.
Initiative, 510 F. Supp. 3d at 211); see also ECF No. 36 at 14—15. That reasoning, too, is consistent
with Plaintiffs’ position here. ECF No. 36 at 14-15.

For the Court’s convenience, the opinion and accompanying order in L.C. v. Trump are

attached as exhibits hereto.
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with substantial connections could bring First Amendment challenge to No-Fly List
designation despite not being physically present in United States). Rather, our Circuit has
looked to a foreign national’s “presence or property” in the United States to determine the
scope of that foreign national’s rights. People'’s Mojahedin Org. of Iran v. Dep t of State,
327 F.3d 1238, 1241 (D.C. Cir. 2003) (emphasis added) (citing NCOR, 251 F.3d at 201—
02); see also 32 Cnty. Sovereignty Comm., 292 F.3d at 799.

Here, while the speech at issue occurred outside the United States, defendants have
responded by taking action against Albanese’s extensive connections fo the United States—
including Albanese’s property within the United States and her ability to maintain
professional and personal connections within the United States—because of her speech.
Accordingly, Albanese (or plaintiffs standing in her shoes) may claim the protection of the
First Amendment to challenge defendants’ actions. Kadi, 42 F. Supp. 3d at 26.

B. First Amendment Analysis

The First Amendment forbids the Government from “abridging the freedom of
speech.” U.S. Const. amend. I. In evaluating whether a government regulation of speech
violates the First Amendment, courts distinguish between regulations that are “content
based” and those that are “content neutral.” Reed v. Town of Gilbert, 576 U.S. 155, 165—
66 (2015). A regulation of speech is “content based” if it targets speech “based on its
communicative content” or “because of the topic discussed or the idea or message
expressed.” Id. at 163. Content-neutral regulations, by contrast, “serve[] purposes
unrelated to the content of expression.” Ward v. Rock Against Racism, 491 U.S. 781, 791

(1989). Where a regulation targets speech based on its content, the regulation is

18
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“presumptively unconstitutional” and will survive First Amendment scrutiny only if it is
“narrowly tailored to serve compelling state interests.” Reed, 576 U.S. at 163.

Plaintiffs challenge E.O. 14203 as unconstitutional on its face and as applied to
Albanese. I will first consider whether the order is “valid as applied” to avoid addressing
“an overbreadth issue unnecessarily.” Renne v. Geary, 501 U.S. 312, 324 (1991) (quoting
Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 U.S. 469, 484-85 (1989)); see also Sandvig v.
Sessions, 315 F. Supp. 3d 1, 28 (D.D.C. 2018) (“[F]acial challenges are disfavored when a
case ‘may be disposed of on narrower grounds.’” (quoting 7exas v. Johnson, 491 U.S. 397,
403 n.3 (1989)).

To begin, Secretary Rubio’s designation of Albanese under E.O. 14203 plainly
regulates Albanese’s speech. Secretary Rubio’s statement asserts that Albanese “directly
engaged with the [ICC] in efforts to investigate, arrest, detain, or prosecute nationals of the
United States or Israel” by “recommending that the ICC . . . issue arrest warrants targeting”
Israeli officials and by “recommending the ICC pursue investigation and prosecutions” of
American companies. Rubio Statement at 1-2 (emphasis added). Albanese does not work
for the ICC, nor does she have any ability to direct action by the ICC. Compl. §31; Hr’g
Tr. at 19:7-20. As such, the only way Albanese has engaged in any ICC effort to
“investigate, arrest, detain, or prosecute a protected person,” E.O. 14203 § I(a)(ii)(A), is by
offering her non-binding opinion and recommendation—in other words, by speaking!

Not only do defendants seek to regulate Albanese’s speech, they want to regulate
her speech because of the “idea or message expressed,” Reed, 576 U.S. at 163, as well as

because of “its function or purpose,” TikTok Inc. v. Garland, 604 U.S. 56, 71 (2025). As a
19
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Southern District of New York colleague held in enjoining the predecessor to E.O. 14203,
the Order restricts speech “if, and only if, it has the function or purpose of benefitting [the
ICC]. This is content-based restriction.” Open Soc’y Just. Initiative v. Trump, 510 F. Supp.
3d 198, 211 (S.D.N.Y. 2021).

Defendants argue that E.O. 14203 as applied to Albanese is a regulation of conduct,
not speech. Opp’n at 32; Hr’g Tr. at 25:19-20 (Albanese designated as SDN “because of
her conduct”). E.O. 14203 penalizes anyone who “directly engaged” in ICC efforts to
“investigate, arrest, detain, or prosecute” protected persons. E.O. 14203 § I(a)(ii)(A).
Even if E.O. 14203 “generally functions as a regulation of conduct,” it “was directed at
[Albanese] because of what [her| speech communicated.” Holder v. Humanitarian L.
Project, 561 U.S. 1, 27-28 (2010) (citing Cohen v. California, 403 U.S. 15, 18-19 (1971)).
Put differently, the “conduct triggering” the application of E.O. 14203 to Albanese was her
nonbinding recommendation that the ICC take action against U.S. and Israeli nationals—
nothing more than “communicating a message” with which defendants disagree. /d. at 28.

Nor can it be argued that E.O. 14203 as applied to Albanese has a mere “incidental
effect on speech.” Opp’n at 32. Albanese’s designation does not “serve[] purposes
unrelated to the content of expression.” Ward, 491 U.S. at 791. Rather, the “principle
justification” for her designation, id. at 791, is to “respond” to the expression of opinions
that defendants think “extreme,” Rubio Statement at 2. If Albanese instead opposed 1CC
action against U.S. and Israeli nationals, she would not have been designated under E.O.
14203. Thus, the effect of Albanese’s designation is to “punish” and thereby “suppress

disfavored expression.” NRA v. Vullo, 602 U.S. 175, 188 (2024).
20
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Because E.O. 14203 as applied to Albanese is a content-based regulation of speech,
it is “presumptively unconstitutional and may be justified only if the government proves
that [it is] narrowly tailored to serve compelling state interests.” Reed, 576 U.S. at 163.
To be narrowly tailored, defendants must “demonstrate that [their actions] do[] not
‘unnecessarily circumscribfe] protected expression.”” Republican Party of Minn. v. White,
536 U.S. 765, 775 (2002) (third alteration in original) (quoting Brown v. Hartlage, 456 U.S.
45, 54 (1982)).

Defendants’ asserted compelling interest is “upholding the sovereignty of the United
States” and safeguarding the foreign policy interests of the United States and its allies by
protecting them from “investigation, arrest, detention, and prosecution by the ICC.” Opp’n
at 29. Of course, “concerns of national security and foreign relations do not warrant
abdication of the judicial role.” Holder, 561 U.S. at 34. But even assuming the validity of
defendants’ stated interests, the sanctioning of Albanese under E.O. 14203 is hardly
“narrowly tailored” to further those ends. Reed, 576 U.S. at 163.

By sanctioning Albanese under E.O. 14203, defendants are punishing Albanese for
merely recommending that the ICC prosecute certain individuals—a non-binding opinion
that does not compel any action on the part of the ICC. As the Supreme Court put it when
distinguishing speech from non-speech, “independently advocating for a cause is different
from providing a service.” Holder, 561 U.S. at24. Defendants’ own statements
demonstrate that independent advocacy is at the heart of the sanctions against Albanese!

Because Albanese’s designation under E.O. 14203 “unnecessarily circumscribe[es]” her

21
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“protected expression,” it violates the First Amendment. White, 536 U.S. at 775 (quoting
Brown, 456 U.S. at 54).

III. Irreparable Harm

Plaintiffs must also demonstrate irreparable harm. To warrant a preliminary
injunction, the risk of injury must be “both certain and great, actual and not theoretical,
beyond remediation, and of such imminence that there is a clear and present need for
equitable relief to prevent irreparable harm.” Mexichem Specialty Resins, Inc. v. EPA, 787
F.3d 544, 555 (D.C. Cir. 2015) (cleaned up). Though sufficient to convey standing,
“economic loss does not, in and of itself, constitute irreparable harm” because it may be
remedied by compensatory relief at a later date. Id. (quoting Wisconsin Gas Co. v. FERC,
758 F.2d 669, 674 (D.C. Cir. 1985)). But the “violation of a constitutional right,” whether
ongoing or prospective, “constitutes irreparable injury for purposes of secking equitable
relief.” Karem v. Trump, 960 F.3d 656, 667 (D.C. Cir. 2020) (cleaned up) (quoting Gordon
v. Holder, 721 F.3d 638, 653 (D.C. Cir. 2013)).

As a result of Defendants’ actions, Plaintiffs are and will be irreparably harmed in
the absence of an injunction. To begin, defendants’ actions burden L.C.’s “freedom of
travel” as an American citizen, a constitutionally protected liberty interest. Aptheker, 378
U.S.at517. E.O. 14203 bars “immigrant and nonimmigrant entry” to the United States by
“immediate family members” of SDNs, E.O. 14203 § 4, including a “spouse or child” of
an SDN, id. § 8(f). That restriction plainly applies to Cali, who is not a U.S. citizen. And
while not expressly forbidden by E.O. 14203, L.C. is effectively barred from entering her

country of citizenship and native birth because of the strict travel restrictions on her father

22
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and mother. Such restrictions irreparably burden her constitutional rights as an American!
Aptheker, 378 U.S. at 517.

Further, the designation impairs the Cali family’s property rights in their D.C. home,
as described above. See supra part [.LA. While purely monetary harms are compensable
by damages and typically not irreparable, “unauthorized interference with a real property
interest constitutes irreparable harm as a matter of law” since real property is a “unique
commodity for which a monetary remedy for injury is an inherently inadequate substitute.”
Watson v. Perdue, 410 F. Supp. 3d 122, 131 (D.D.C. 2019) (quoting Shvartser v. Lekser,
308 F. Supp. 3d 260, 267 (D.D.C. 2018)). As such, defendants’ interference with Cali’s
rights in real property also inflicts irreparable harm.

Further still, defendants’ actions burden L.C.’s constitutionally protected interests
in familial relations. See supra part 1.A; Franz, 707 F.2d at 595. Cali and L.C. face
potential felony liability for interacting with or transacting business with Albanese, in
violation of the “constitutional protection” afforded the “creation and sustenance of a
family,” including “the raising and education of children.” Roberts v. U.S. Jaycees, 468
U.S. 609, 619 (1984); see also Jacinto-Castanon de Nolasco v. U.S. Immigr. & Customs
Enf't,319 F. Supp. 3d 491, 499 (D.D.C. 2018) (discussing “fundamental liberty interest in
family integrity”). The existence of a limited license does not cure that harm. The Parental
License applies only to “U.S. Persons,” not Albanese herself, and covers only transactions
“ordinarily incident and necessary” to Albanese’s role as “parent and legal guardian” of

L.C, see Parental License § I, not all interactions between Albanese and her daughter. The

23
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burdening of L.C.’s constitutional right to “maintain, cultivate, and mold [her] ongoing
relationship” with her mother is irreparable harm. Franz, 707 F.2d at 595.

Defendants argue that plaintiffs cannot satisfy this element because they have not
submitted any evidence to support their alleged harms. See Opp’n at 13, 23. While the
movant for a preliminary injunction bears the burden of establishing each element by a
“clear showing,” Cobell v. Norton, 391 F.3d 251, 258 (D.C. Cir. 2004), the Court may
accept as true any “factual averments” that defendants “do not contest,” Pantoja v.
Martinez, 567 F. Supp. 3d 76, 78 n.1 (D.D.C. 2021). And as to plaintiffs’ allegations about
how E.O. 14203 and Albanese’s designation affects them—by burdening L.C.’s entry into
the United States, freezing the family’s property assets, and chilling their familial
relations—defendants do not contest a thing. Defendants offer differing interpretations of
how OFAC may “generally view” certain hypothetical scenarios, see Rasmussen Decl. 9,
but they offer no response to plaintiffs’ specific factual allegations of harm, see Cali Decl.
99 10, 13 18 (alleging harms due to property and travel restrictions). I will not deny
plaintiffs’ motion on the sole basis that they did not submit an affidavit in support of their
asserted harms.*

Defendants further argue that plaintiffs’ delay in seeking a preliminary injunction
undermines their claims of irreparable harm. Opp’n at 13-15. To be sure, a plaintiff’s

lengthy delay in seeking court intervention may “undercut[] its asserted harms.” Fla. EBS

* Defendants also point out that the asserted First Amendment injuries are harms to Albanese, not to
plaintiffs. See Opp’n at 22. Because, as described above, plaintiffs show other irreparable harms to
themselves, I need not consider the alleged First Amendment harms to Albanese to grant plaintiffs’ motion.

24
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Invs., LLC v. Wolf, 443 F. Supp. 3d 7, 13 (D.D.C. 2020). But a delay in filing, standing
alone, “is not a proper basis” for denying a preliminary injunction. Gordon, 632 F.3d
at 724. Here, any delay is minimal and excusable! Defendants designated Albanese in
July 2025, see Rubio Statement, and plaintiffs immediately sought assistance from the
United Nations in challenging the designation, see Cali Decl. 99 4-6. In January 2026, the
United Nations advised that it would not permit Albanese to file suit individually. U.N.
Letter. Plaintiffs filed this lawsuit roughly a month later. Cali Decl. § 33; Compl. (filed on
February 25, 2026). Since plaintiffs were in “diligent pursuit” of other avenues of redress,
Texas Children'’s Hosp. v. Burwell, 76 F. Supp. 3d 224, 245 (D.D.C. 2014), their modest
delay in turning to the federal courts does not undercut their asserted harms.’

IV. The Balance of the Equities and the Public Interest

The balance of the equities and the public interest cut in plaintiffs’ favor. Where the
Government is the opposing party, these factors merge and the court “weigh[s] the benefits
to the private party from obtaining an injunction against the harms to the government and
the public from being enjoined.” Doe v. Mattis, 928 F.3d 1, 23 (D.C. Cir. 2019).

On one side of the ledger, plaintiffs face real, tangible harms as a result of Albanese’s
designation. See supra part III. On the other hand, defendants’ sanctioning of Albanese

for her speech is overbroad. The stated purpose of E.O. 14207 is to meet the “extraordinary

3 Defendants argue that any injunction should not enjoin Albanese’s designation in general but only as
applied to plaintiffs. See Opp’n at 44-45. I disagree. It is unclear how defendants could limit the impact
of Albanese’s designation as to plaintiffs while otherwise enforcing the designation. More fundamentally,
Albanese’s designation as an SDN is the source of plaintiffs’ harm. So long as she is designated as such,
the familial relationship between Albanese, Cali, and L.C. will be burdened. Thus, to provide “complete
relief to the plaintiffs before the court,” Trump v. CASA, Inc., 606 U.S. 831, 852 (2025), I must enjoin
Albanese’s designation in full.

25
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threat” posed by the ICC’s efforts to “investigate, arrest, detain, or prosecute protected
persons” by sanctioning foreign nationals who have “directly engaged” in those efforts.
E.O. 14207 § 1(a)(ii)(A). But Albanese has done nothing more than speak! It is undisputed
that her recommendations have no binding effect on the ICC’s actions—they are nothing
more than her opinion. Enjoining such a “vastly overinclusive” sanctions policy does
defendants no harm. Brown v. Ent. Merchs. Ass’n, 564 U.S. 786, 804 (2011).

Finally, protecting the freedom of speech is “always” in the public interest.
Pursuing Am.’s Greatness v. FEC, 831 F.3d 500, 511 (D.C. Cir. 2016). That is so even
when an individual’s views are “hurtful,” “caustic,” or “even outrageous,” Snyder v.
Phelps, 562 U.S. 443, 458 (2011) (citations omitted), as defendants clearly believe
Albanese’s speech to be, see Rubio Statement at 1-2 (labeling Albanese’s speech as “biased
and malicious,” “antisemiti[c],” and “extreme”). Indeed, the “proudest boast” of our First
Amendment is that it protects the freedom to express even “the thought that we hate.”
Matal v. Tam, 582 U.S. 218, 246 (2017) (quoting United States v. Schwimmer, 279 U.S.
644, 655 (1929) (Holmes, J., dissenting)). Enough said.

CONCLUSION

For the foregoing reasons, it is hereby ORDERED that Plaintiffs’ Motion for a
Preliminary Injunction [Dkt. #3] is GRANTED. An accompanying order will issue

contemporaneously with this opinion.

RIC %ARD J. LEON

United States District Judge

26
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
L.C., a minor child, by and through )
her father MASSIMILIANO CALLI, )
)
MASSIMILIANO CALI, )
)
Plaintiffs, ) Civil Case No. 26-688 (RJL)
)
v. )
)
DONALD J. TRUMP, et al., )
)
Defendants. )
)
~ ORDER

May 13,2026 [Dkt. #3, 38, 40, 42, 43, 45, 47]

For the reasons set forth in the accompanying Memorandum Opinion, it is hereby

ORDERED that Plaintiffs’ Motion for Preliminary Injunction [Dkt. #3] is
GRANTED:; and it is further

ORDERED that Defendants Attorney General Pamela Bondi, Secretary of the
‘Treasury Scott Bessent, and Secretary of State Marco Rubio (collectively, “Defendants™),
along with their officers, agents, servants, employees, attorneys, and all other persons in
active concert with Defendants, are enjoined from implementing or enforcing the
designation of Francesca Albanese as a designated foreign national under Section

1(a)(ii)(A) of Executive Order 14203; and it is further
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ORDERED that Defendants, along with their officers, agents, servants, employees,
attorneys, and all other persons in active concert with Defendants, are enjoined from taking
any action against Plaintiffs L.C. or Massimiliano Cali, including the imposition of any
civil or criminal penalties, pursuant to the designation of Francesca Albanese as a
designated foreign national under Section 1(a)(ii)(A) of Executive Order 14203; and it is
further

ORDERED that the parties shall file a status report apprising the Court of the status
of Defendants’ compliance with this Order and proposing next steps no later than thirty
(30) days after the issuance of this Order; and it is further

ORDERED that the security requirement is hereby waived, see Fed. R. Civ. P.
65(c); and it is further

ORDERED that Plaintiffs’ [Dkt. #38, 42] Motions to Supplement the Record are
GRANTED:; and it is further

ORDERED that Plaintiffs’ [Dkt. #40] Unopposed Motion to Correct is
GRANTED:; and it is further

ORDERED that Plaintiffs’ [Dkt. #43] Sealed Motion for Leave to File Document
Under Seal is GRANTED:; and it is further

ORDERED that [Dkt. #40-1] Exhibit A to Plaintiffs’ Unopposed Motion to Correct
and [Dkt. #40-2] Exhibit B to Plaintiffs’ Unopposed Motion to Correct shall be SEALED;
and it is further

ORDERED that Plaintiffs’ [Dkt. #45] Motion for Leave to File Reply is

GRANTED:; and it is further
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ORDERED that Defendants’ [Dkt. #47] Unopposed Motion for Leave to File Sur-
Reply is GRANTED.

SO ORDERED.

Rlfosend

RICHARD J. LEON
United States District Judge




