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2 2 IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
g : THIRD JUDICIAL DISTRICTATANCHORAGE
3
2 4
E STATE OF ALASKA,
5 5
2 6 Plaintiff,
2
¢ 7 v. Case No. 3AN-23-08873CR

2 8| TUPE SMITH,

E o Defendant.
10

~ MOTION TO DISMISS INDICTMENT
38e 1ie reer

S22 12] | contymats documentand ts atachments do notcontan (1) ne nameofa vicmofasexual ofensolises
38333 inAS 12.61.140 or (2) residence orbusinessadarees or tlsphone numberof a ictof orwiness 1 any
EE 50g 13 |cimeuniess tsanadressusedto Gently th placeof hecrime rit anaddress rtelephonienurberna$0853 Vanscnptof cout proceeding and ticiosus of the information wasore by the cout
52278 14
£823 ® INTRODUCTION
ISEE 1s

: §388 Comes now,Tupe Smith, by and through counsel,AssistantPublicDefender
$8.38
25238 4; |Jesslin Wooliver, and hereby moves this court for an order dismissing the
sSscs
2 g: 87% 18 [remaining counts of the Grand Jury Indictment. This motion is made pursuant to
ATT
352 19) zurov. State, 506 P.3d 777 (Alaska App. 2022), Kim v. State, 390 P.3d 1207,

CE 1209 (Alaska App. 2017), and Alaska Criminal Rule of Procedure 6(r ) (sufficiency
21

of the evidence).
22

=n FACTS

2 A. Initial investigation and interview

25 On November 30, 2023, SergeantNathan Bucknall and his colleague James

#| Curtisravelled to Whitier, Alaskato amest Tupe Smith on a warrant in thiscase."
27

Bf "Exhibit A, Audio of interviewgenerally
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1

2| Beforeconductingthe arrest, SergeantBucknallintroduced himselftoMs.Smith and
3 told her he'd like to speakwith her.? He read her her Mirandarights and Ms. Smith
4

| indicated she was fine to talk.

a SergeantBucknall initially asked Ms. Smith about: herhistory of residency in

7| Whitter; when she obtained her Alaska driver'slicense; and herhistoryof applying

8 forthe PFD.* He then began to ask her about her history of registering to vote,
9 asking; "Okay, so when you filedforyourvoterregistration application, did you mark
10

45. gn |Matyou were aU. citizen? Ms. Smith responded: “No, becauseit fled frough

£2] 12| the food stamp, | am a U.S. national** Sergeant Bucknall clarified with Ms. Smith
2883
80 g< 13|that she has neverapplied to be a U.S. citizen.” Hethen asked,“whatare some of

3 g $50 14] the thingsthatyou can’tdo as a national thatyou can doas a citizen?"® Ms. Smith
25239

Trt i i
FEE 5 © responded, Voting foryour, I know,votingfor resident. No, butthat's all Iknowfor
28°F 16
2 t838 1,|voting”* Sergeant Bucknal responded: “Okay. Yeah. How about ike running for

§ 3: g $ 1 | officeorbe a certified police?" Ms. Smith responded:
8,3
325 19 1 did not know, so | just run for the school board and | didn’t know
igs because on the application it doesn't say if you'rea citizen or U.S.

20 national because | think | can do anythingbecauseofa U.S. national,
2 but! just run forthe board. And then | run forthe board, butthen they

told me that| cannot be a part of the board because | was a U.S.
2

2 Audioat0:49-1:06.

2 *Audio at 1:35-55.

24 “Audio at 1:54-3:43.

2 * Audio at 3:43-4:11.

© Audio at 4:11-18.

26 7 Audio at 4:18.36.

27 ®Audioat4:36-5:00.

2 * Audio at 5:12-20.

Audio at 5:21-30.

Motion
State v. Tupe Smith, Case No. JAN-23.08673CR Page 20123



1

2 National, noa U.S. citizen. So | was like, okay, because it's a safe
: thing. Sol can'tbe partofthe board. Sothat's why I'm nolongeron

the school board because of it"!
4

SergeantBucknall observed that prior to runningforthe school board,
5
|Ms. Smith had registered to vote. He pointed outto Ms. Smith thaton voter

7 | registration formsitasksiftheapplicantisa U.S. citizen. SergeantBucknall

8| asked Ms. Smithwhat she had said on those forms.™ Ms. Smith responded:

2] “Wel, if 1 go, I will ask whoever's in theoffice, because it doesntshowthat
10

~ there'sa U.S. national,that'mnota U.S. citizen. Andthen lasked themwhat
38e 1
$23 12|do 1 putit on? And they said, no there's a section where it says U.S.
38333
ii & 13| National" Ms. Smith clarified thatin most instances there is a section to

i 14 indicate that one is a U.S. national, and she does.” She told Sergeant
38289
§2:-% "5 Bucknall:
23°82ERE So if1 go fill in an application where it doesn’t show anything, U.S.
fr § ” national,theyusuallytellme to putthe U.S. citizen,buttheywillwrite
$3355 something like a nofice as a U.S. national instead of being at the
35:33 application show thatl ama U.S. citizen.”
25 1is © SergeantBucknall responded: “Okay. Sowoulditsurprise youtofind
® 20

| outthatyou didn't, you actually checkedthat you were a U.S. citizen on each

22

23

24 Audio at 5:30-6:14.

2 2 Audio at 6:14-55.

1d.

26% Audio at 6:45-7:10.

27 Audio 7:11.27.
2 © Audio at 7:27-8:10.

"Audio at 7:54-8:10.
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1

2| ofthese?"'® Ms. Smith stated: I didcheck that. There aresomeofthemthat
3 are USS. citizens, but| have to make sure with the office that I'm a U.S.
4

| national""® Sergeant Bucknallasked Ms. Smith who she woud have spoken

oto aboutthat ® He clarified: “Whereveryou voted, you said youcheckedwith

7 someone. So my understanding,so 'm hearing”! Ms. Smith stated: “Yeah,

8 fortheCityofWhittier. Because theywill ask melike the lastvote that| went
9 to, they askedme ifI'm a U.S.national ora U.S. citizen. I told them I'ma U.S.

10
45, | national: SergeantBucknallasked “Andwhathappened atthatime? Did

£2] 12| they stillet you vote?" Ms. Smithresponded, “Well | still voted because|
2883
8&8 13] didn't know if they weregoingto saynotto vote. They wouldn'ttell me08s:
3 g $50 14] anything.” Ms. Smith wenton, “Because | let them know that I'm a U.S.
ggs3¢ESVE 1 , " ; nFEE 8 ©| national,sothat'stheonlything knowthat| cannotvotefor president. | didn't
28°F 16
2 t838 1,| knowthat can'totefor anythingelse. Yeah,butas longas for president,

§ 3: g $ 4|knowthat| can'tvotefor. Butalso, nobodytold me that cannotvoteorcan't
8,3
$25 19|voler®
FH
§ 20

21
22

Bl Audio at 8:15-23.

24| * Audio at 8:23.

2 * Audio at 8:32.

# Audio at 8:39.

26 2 Audio 8:45-57.

27| ®Audio at 8:57.

2 * Audio 9:02-9:10.

* Audio 9:11-37.
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1

2 SergeantBucknall proceeded to ask, and then confirmin his records,
3 that Ms. Smith had never voted in a Presidential election.® He then clarified
4

| that Ms. Smith, on her PFD application and public assistance applications,

&| noted that she was a U.S. national.?” She responded that was correct?*

7| Sergeant Bucknall pointedoutthat Ms. Smith was not‘doing a consistentjob

8 at claiming her]citizenship."?® SergeantBucknall and Ms. Smith spoke about
9 the PFD, andabout how citizenship was not a requirementforthe PFD.
10

$5, | SeroeantBucknall tld Ms. Smith: “And you tod me whenwe irstialked ..

£2] 12| you know, you're notsupposed to vote and you're notsupposedto run fora
2883
80 g< 13|board. | mean honestlydid youthink youwerejustgoingto get one by? Is

$5556 14|that what happened?™®' Ms. Smith responded:
§3<E?ESVE 1 Lesa
Felis © Its notthat, because like I said, if | dothat, when usually do the voting
28°85 16 oranything,lletwhoeverknowthat'sthere, that'stheonlyboxthatsays
3.83% you'rea US. citizen. Butl have to letthemknow 'ma U.S. national
$3s2s 7 Butthe only box they can check, they said that they'll figure thatout
2838% 1s after because lam nota U.S. citizen. Butforwhoeverknow,| haveto
2844 let themknow before| putthat option up,|didn‘tknow|was going to
$58 19 getin trouble fordoing that. Because usually letwhoeverthe person
fe that's thereknowthat I'm nota U.S. citizen. So that's the thing. If |

0 knew that that would be a problem| would notvote at all becauseif |
2 will eta person knowthat I'm nota U.S. ciizen, ifthey give me a paper

that says I'm a U.S. citizen, | will let them know that I'm nota U.S.
2 citizen, but what box do | check? If they tell me to check the U.S.

citizen, | told them they wouldtell methatthey will putit on a note on
23 the papersaysthat I'm nota U.S. citizen. That's what | explained that

e4f 00000

2 * Audio 10:41-11:53

7 Audio 11:56-12:05

26 = audio 12:0512:06

27 ®Audio 12:05:37.

2 * Audio 12:37-15:26.

Audio 15:10:30.
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1

2 to you before. | know that| cannotvote for president. So with all the
: other voters | wasn'tsure because| didn ‘tread anything aboutit. So

nowthatyou're explainingtome that 'm a U.S. national, | cannotvote
4 forallofthese things that| have voted for,|would have never voted*

5 Sergeant Bucknall then asked Ms. Smith why she has never applied to

©] be a citizen.* She responded that she hasn't because she can travel
7
throughoutthe United States,and shedidn'tthinkshe couldn'tdo otherthings

8

o [besides vote for president, but now that she knows about the citizenship

10|requirementto be on the schoolboard, shedsthinking thatshe should apply.

380  11|Ms. Smith stated:
$83
EER 52 Butl don'tmind notgettingacitizen atall or notbeingacitizen because
§56n2 1 I'can do anything in the United States. | can geta job or anything, but
29953 1didn'tknowaboutthe statestuffthat | wanted to be in, that | cannot
yg doanyof that because 'mnot a citizen. So now that| leam | haveto
£3259 1 be a citizen in orderto attend some of the school andour city stuff, so
Eso: 5 itis a thing to look forward to to get citizenship.
SE38
5783 i bd SergeantBucknall wenton to summarize his view of what happened:
25282 4
£3 25 8 Okay. No, nota problem. So I'm going to be quite honest with
Eis w you here,okay. Everything I've seen with all these documents
Fah = and stuff in what I've been talking with you, the impression |
3s2 getis that you check the box because you want to be part of
8% the school board and stuff like that Sos pretty obviouswhen

you look at it and it says, are you US citizen? You check yes
21 orno,andthere's nothing elsetocheck. Sothat'sthe
= impression Imgeting is whatprobably happened here. Okay.

I'm notsaying you murdered someone, anything like that.
2 Okay. So | understand it's not the crime of the century. Okay.

Obviouslywe're here, though. So there is a problem with this.
2 Am Ihiting on the head of the nail a litte? Justyou had this
25

26 = Audio 15:30-16:51.

27 ©Audioat 16:51-17:02,
2 * Audio at 17:02-:38.

* Audio at 18:14-:40.
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1

2 desire to kind of getinvolved, so you check the box knowing
: you shouldn't have.

4 Ms. Smith was confused; she stated: “Oh wait, what?"”’ Sergeant

5| Bucknall repeated himself:

© Okay, Il ask again and again. Remember, you don't havetotalkto us.
Tr Okay. | don'twantyou tothinkyou havetoanswerthesequestionsat

any time. You can tell me. We're done talking. The impression fm
8 getting from seeing all these documents and how things wentand how
o you'd onlydothis onvoter forms based off what you justtold me, what

it seems like is you're saying youwantto be involved in the REA board
10 andthe school districtandall hat. So soundstomelike you werewilling

~ to checkthat box even though knowing you shouldn'thave, because
3e 1 you wantto be involved with the REA board and stuff like that. Does
$23 2 that soundaccurateto what happened here?
38333
icbe 2 Ms. Smith responded: “Yes."*
HE
i 14 Ms. Smith and Sergeant Bucknall went on to discuss her PFD
FEE
Eso: 5 15|application and hercandidacyto geta PFD.“ SergeantBucknallthen asked
28°88 1653338 Ms. Smithhowsheleamedshecouldnotvotein U.S. presidential electons*!
25282 4
$335 $ 15|Ms: Smith statedthat she had leamed thatthrough her work whenshe lived
2838
® £287 ginCalifornia; she heard that because she was notbor in the United States,
go&
“8% 20] she could notvote in a Presidential election. She stated ‘Butanything else

21|otherthan president, |did not know."**

22

2 * Audio 18:40-19:32.

24 ¥Audio at 19:33.

2 *Audio at 19:35-20:10.

*Audio at 20:11.

26 © audio 20:49-23:00.

27 * Audio at 23:03.

2 “ Audio at 23:08-23:39.

“ Audio at 23:38-23:41.
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1

2 SergeantBucknall proceededtoarrest Ms. Smithon herwarrantforten
3

counts of voter misconduct and transported her to Hiland Mountain
4

| Comectional Facility.

a B. Grand Jury

7 The Statetook thiscase tothe grand jury and calledtwowitnesses: Michaela

8|Thompson, thedivision operations managerfortheDivisionofElections forthe State
9of Alaska, andSergeant Nathan Bucknall,the AlaskaState Trooperwho quesioned
10

45. 11] Ms Smithin theinterviewdiscussed above. Michasla Thompson tesiied about fie

£2] 12| processofregisteringtovote, thewording oftheapplication,verifiedthattheexhibits
2883
80 g< 13| were standardformswith the Division, and confirmedthat Ms. Smith had submitied

3 g $50 14 a voterapplication formwiththe boxcheckedthatshewas a U.S. citizen.*sSergeant
38289

Trt i Gi n .
i: 553 ®| Bucknalltestifiedabouthis conversation with the defendantatherhomein Whittier
28°F 16
5,83 2 SergeantBucknallfirsttestifiedthataccordingtoU.S. Homeland Security, Ms.

FEE 15| Smith was a U.S. national, not a U.S. citizen, and that she, at the time, had not
8,3
$25 19] started theprocessof becoming a citizen*” Sergeant Bucknall testified that he had
g3&
g 20| spoken with Ms. Smith, and she had confirmed this.** He then testified that Ms.

21 ‘Smith hadtold himthatshe hadfiled an applicationtovote,andthat“shedidindicate
22
5| hat she knew she needed to bea citizen to vote."** When asked by the prosecutor

24

2 “ Audio at 23:45-25:12.

“© Exhibit B. GJ transcript at 9-22.

26) «gy transcript at 22-39.

27| “GJ transcript at 24-25.

2 “GJ transcript at 25.

“1d.
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1

2 whether this was for all elections, he clarified that “she believedthatwas only for
3 presidentialelections.”WhenaskedifMs. Smith hadacknowledgedthatshe'dfiled
4

| outthatshe was a U.S. ciizen, Sergeant Bucknall testified: “Yes.”

a ‘Theprosecutorasked SergeantBucknallif Ms. Smith had spoken with anyone

7 about her citizenship status, and Sergeant Bucknall responded: “She did indicate

8|thatshetalked to peopleatthe CityofWhitter, whostatedthateven though shewas
9 a US. nationalthat sheshouldjust check the U.S. citizen box on the — when she

10
z went to vote’? The prosecutor asked, ‘Did you—at some point, did she

38e 1
ix] 12| acknowledge that she probably knew that she shouldn't have voted?"** Sergeant,
2883
80 g< 13|Bucknall responded, “Yes.”

3 g $50 14 The prosecutorthen concluded herpresentation and askedif anyofthe grand
ggs3¢EIS E 1 “ :i: 553 ©| jurors hadquestions. Agrandjurorasked: “If she haddonethisbyaccidentwould
28°F 16
5,83 2 1,|thatbe afelony sil, orwould thatbe, like, lower?" Theprosecutor respondedthat

FEE 15 | ‘the statute requires intentional, so intentionally makes a false affidavit, swears
8,3
$55 19] falsely,orfalsely affirmsunderan oath requiredbythe title.” Another jurorwanted
g3&

8" 20] canication hatMs. Smith had bean attempting to vote and had attempted torun for
21 office, which the prosecutor clarified by referring the jurors to the exhibits
22

Bl Id.

24 id

2 GJ transcript at 27.

©1d.
26] wg

27| “sa
2 “GJ transcript at 27-28.

GJ transcript at 28.
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1

2| presented.” The grand jurorsleftto deliberate, but retumed with a couple of
3 questions.*® The jurors stated, “We're not quite sureifshe understood priorto being
4

| charged with this The prosecutor recalled Sergeant Bucknall"

a The prosecutorasked Sergeant Bucknall: "You had testified that Ms. Smith

7| hadtold you that theofficialsat Whittierhad told her just to checkthe box?" He

8| responded, “Correct, yes."®* He elaborated:
9 She indicatedthat when she would goto vote that she would tell them
10 that she was nota citizen. Andthey would tell her at that time to fil,

z just go ahead, fill out the box that says you'rea citizen, and move
3e 1 forward. However, when you vote,there is no — on the registry, there
$23, is noplaceto indicate that. Sothatreallywasn'tatruthfulstatement
38333
iigs The prosecutor cautionedjurors notto listen to Sergeant Bucknall’ testimony

52272 14] thatMs. Smith's statementwas nottruthful, as thatwas somethingforthejurors to£8238
Fie
Eso: § 15] evaluate. The prosecutor wenton to hand the jurors Exhibits 1-5, and asked
28°85 1627838 |sergeantBucknallwhethertheregistration formsare filled outatthetimeof voting.
25088 4
$325 $ 15|Sergeant Bucknallresponded “Typically not. Typically, you fill hose out ahead of£833
285,
£287 10 time because onceyou registerto vote, you haveto, | believe, wait 30 days before
go&
58% 20 you can actuallyvote.” Theprosecutor clarified with the witnessthatthese forms

21
2 *a

*GJ transcript at 29.

2 “yg,

24| © GJ transcript at 29-30.

2 ©GJ transcript at 30.

©1d.

26) ugy transcript at 30-31.

27| *GJ transcriptat 31.

“1d.
28) “

Motion
State v. Tupe Smith, CaseNo. JAN-23.08673CR Page 100f 23]



1

2| were not something shewould have filled outat the polis, butrather something she
3 would have filled out at home. Theprosecutor then askedSergeant Bucknallif Ms.
4

| Smith hadevervotedin Alaska, andhowmanytimes.** Heresponded hatshehad,

5 five times in 2022 and 2023, andthat she had first registered to vote in 2020.7

7 A grandjuror asked, “did she acknowledgethe factthat she understood the

8| entire time she wasvotingthatshewas a U.S. national and not — andthatthatdidn't
9 make hera U.S. citizen, even though its one ofour teritories?"” The prosecutor

10
45, gn|rophrasedforthewines: guess,can you ~based onyour conversation with her,

£2] 1| did she indicate at any time she thought she was a U.S. citizen?” Sergeant,
2883
80 g< 13|Bucknallresponded: “No. Inmyinterview with her, shedid indicate thatshe was a

3 g $50 14 U.S. nationalthewholetime andthat she hadn't applied for citizenshipyet. Yeah.”
38289ICE . A3 $533 ©] The prosecutor followed up: “And she's aware of thedifference, that if you're a
28°F 16
2 t838 | national, you can't vote?""* Sergeant Bucknall responded: ‘Yes."”*

§ 3: g $ 1 Thejurors had a few more questions, induding asking for more details about
8,3
$55 19|Ms. Smith's statement that she thought you only had to be a U.S. citizen for
g3&
§ 20{ presidential elections.” Sergeant Bucknall testified:

21

2
GJ transcript at 32.

2 GJtranscript at 32-34.

24| ™GJ transcript at 34.

2 7 GJ transcript at 34-35.

7 GJ transcript at 35.
26] nq

27 “ia
"ld.

a ™GJtranscript at 35-38.
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1

2 During myconversation, |did—we did aska litle more aboutthat. And
: she said that she leamed that from an employment that she had in

California — that thatwasthe only thingthatshe could vote — or could
4 not vote for. Butthat — also admitted that's all she knew about the
# voting system.””

o Anotherjurorthen asked the prosecutor if she could read the definition of

7| intentional again.” She responded:

8 A person acts intentionally with respectto a result described by a
o provision of law defining an offense when the person's conscious

objective is to causethatresult. When intentionally causing a
10 particular resultis an element of an offense, that intent need not be:

~ the person's only objective.”
380 1
285 She continued,

>% tg zg ©?
§2588 AndTll | guess, just kindoftakea step back, and I'l almost treatthis
$0852Le as, like, sort of a mini closing argument. So this is not evidence. | am
52228 nota witness. If any evidence you've heard does not compute with
2 843 & what I'm saying, you shoulddisregard what 'm saying. Butl justwant
gsi: 0s to be very clear,theallegations here are-the intentionality doesn't go
82888 1 to whether or not she wasn't intentionally voting when she wasn't
$8433 allowedto.The intentionality componentgoestowhethershe
25088 4; intentionallymade a false affidavit or swore falselyorfalsely affirmed
$558 underoath. And the crux ofthat goes to the question of, yes or no, |
2838¢ 1s am a ciizenofthe United States. So the allegation here is that, by
REC checking yes andthen signing these documents under oath for 1 and
3s2 2, and then for3, 4 and 5, by saying | believe that | am qualified to
Sg 20 vote, that each of those was an intentional false affirmation or, you

know, swearing falsely under oath.
21

included the components where — the thingsthat she told Sergeant
2 Bucknall, outof, frankly, an abundanceof caution,given thatarguable
=n her in thelaw,wewould call them self-serving hearsay statements.

where she's providing a justification for it. So arguably, those could
2 be exculpatory, so I'm presenting them to the members of the panel
2 for your review so that you have them.

26

27| 7GJ transcript at 38.

gg 6 vanseriptan 0
™Id.
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1

2 Butagain, | thinkthatthe critical — what | would, again, as closing
: argument, not as evidence, encourage you to think about is the fact

that these forms were not the types that were filled outon the day of
4 when somebody goes to the polls. These were filled out earlier.

Some ofthem werefilled outyears earlier. For the firstone, it's 2020.
8 So while she might have saidthatto Sergeant Bucknall, you also
a have formsthat were filled out as he justtestified, this Exhibit

Number2 is filled outaspartof a PFD process. It wasn'teven a
7 componentof voting£0
8 The grand jury returned with a true bill for counts one and two.*' On

9] the remaining eight counts the grand jury returned with no true bill.
10

~ ARGUMENT
38e 1
$23 2 A. The State misled the grand jury by mischaracterizing the evidence
38333
i§g $3 When the State makes a conscious decision to present false or misleading

3 i $i 14 information regarding a materialfact to the grand jury, the resulting indictment must be
FEE
Eso: 5 15| dismissed.®2 Even the unwitting or unintentional presentationoffalse or inaccurate
S158£8535 "evidence requires dismissal of the indictment if the inaccuracy goes to a material
25282 4
$2558 facts Similarly, where a peace officer presents inaccurate testimony to the grand jury
2828% 1s
T2850 | which prejudices the substantal rights of the defendant, including testimony which is
232
£82 | inaccurate by omission, the court shall dismiss the indictment if the officer acted at

21 least negligently.55 This latter rule reinforces the prosecution's “affirmative duty to

22|ensure that the hearsay testimony of peace officers. ..does not mislead the grand jury

23
24

EY transcript at 39-40.

26| * GJ transcript at 41-43.

27 GJ transcript at 4145.

©Zur v. State, 506 P.34 777, 787-788 (2022)
28 * See Id. at 787.

*Alaska Rule of Criminal Procedure 6(r)4).
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1

2 or distort the known evidence in the case." The State's duty to not mislead the grand

2 jury s distinct from its duty to present exculpatory evidence.”

‘ As the Alaska Court of Appeals recently explained in Zurlo v. State, evidence

; presented 10 the grand jury need not be false in a iteral sense in order 10 be so

,| misleading as to warrant dismissal. * In Zurlo, the defendant, Chad Zurlo was charged

8 | with first degree murder for shooting his landlord, Steven Corcoran in the head.%

9| When the police interviewed Zurlo, Zurlo told them that on the night Zurlo and his

10] girlfriend had moved in, Corcoran had entered his room intoxicated, unannounced,

EH "| and uninvited.#" When Zurlo asked Corcoran to leave, Corcoran became belligerent

sigs " and threatened to shoot or kill him.2 Zurlo told police he knew Corcoran had some

g0853 ! | guns and rites, but Zurlo had never actually seen them.» Zurlo told police that, on the

i 2& $ 15 | night of the shooting, Corcoran had again entered Zurlo's room unannounced,

25%8 g 16 | intoxicated, and belligerent, had again threatened to murder Zurlo, and had

<FA 17| immediately thereafter reached behind his back with his free hand. Zurlo told

f £5 18 investigators that he believed Corcoran was reaching for a gun, though he did not

fi 19 actually see Corcoran with a gun so he pulled his own gun out and shot Corcoran in

- the head, killing him. Zurlo's gifriend largely corroborated Zurlo's account, except

2
2

2% Zuko, 06Pada 784.
25| eHSTRuaa
202 en
asia
25 ol at 79780.

1d,
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1

2 that she did not hear Corcoran explicitly threaten to kill Zurlo that night and, unlike

3] Zurto, she had personally seen Corcoran wielding a gun on other occasions.

‘ Atgrand jury, the State had a trooper testify to Zurlos statements. The trooper

; omitted any mention of Zurlo's self-defense claim, referring only to Zurlo mentioning

| being in an argument with Corcoran.” The trooper testified that Zurlo shot Corcoran

8 as "a reaction." After this testimony, the prosecutor asked whether Zurlo had said

9| that Corcoran physically assaulted himor “anything like that." The trooper testified

10 that Zurlo had not reported being physically assaulted by Corcoran, and the State

EH "| asked no follow up questions.20 The trooper subsequently testified that Zurlo had not

33 2g 3 " claimed to have seen Corcoran carrying a gun before.01 The grand jury also heard the

gBhs: ! | testimony of Zurios girfiend, but the prosecutor avoided asking Zurio's girfriend

i 2& $ 15|Whether Corcoran had previously threatened to shoot Zurlo or whether Corcoran was

2 §%8 g 16 | known to carry a gun. 102 The grand jury returned an indictment against Zurlo.
25088 4

235.8 lone of the evidence presented to the grand jury was literally false: Zurlo and

fi 19] Corcoran had been in “an argument,” one where Corcoran had threatened to kil Zuro;

- Zurlo's act of shooting Corcoran was ‘just a reaction,” specifically a reaction to being

52 | threatened with murder by an angry, drunk man who Zuro believed was at that

23 moment reaching for a gun; Zurlo had not seen Corcoran with a gun that night, he had

24 | only heard Corcoran talk about possessing multiple guns and threatening to shoot

s(_0

algae
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1

2 zurlo; and Corcoran had never “physically assaulted” Corcoran, he only threatened to

3 kit zurlo multiple times. Finally, the witnesses called by the State did not affirmatively

| represent that Corcoran had not threatened to kil Zur, or that Zuro did not have any

; reason to think Corcoran was armed, or that Zurlo was not afraid of Corcoran

y Nonetheless the Alaska Court of Appeals had no difficulty in finding that the

8 testimony presented to the grand jury was “both incomplete and misleading,"0%

9| because it left the grand jury “with the erroneous impression that Zurlo had confessed

10] to shooting Corcoran for essentially noreason.” 104 The result was the presentation ofa

EH "| “nighly misteading versionoffacts."105 By misleading the grand jury about the

33 2g 3 " defendant's statements, “the prosecutor was actively subverting the integrity of the

gBhs: ! | arand jury process and directy prejucicing the defendant's substantialrights” 10%

i 2& $ 7 Just like Zurlo, in this case, the testimony presented to the grand jury was

$ §%8 g 16| “incomplete and misleading" because it left the grand jury with the erroneous

< FA 17| impression that Ms. Smith confessed to intentionally lying on her voting ballots.

2 22s ® At grand jury, Sergeant Bucknal stated that “she did indicate that she knew she

fi 19 needed to be acizen to vote" He lft ito the prosecutor to claritythat Ms. Smith

- had only stated that she knew she needed o be citizen to vote in presidential

42] elections. This statement is a gross oversimpification of Ms. Smith's comments, and is

23| not supportedbythe recorded interview between Bucknall and Ms. Smith where she

24| repeatedly indicates that: (1)she believed the citizenship requirement only applied to
25

Beare
|
264 vanscrpt at 25.
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1

2| presidential elections; (2) she asked and received clarification from town officials that

3 for the purposes of local elections US nationals should mark the cizen box; and (3)

| wou not have checker the U.S. citizen box had she known twas eroneous todo so.

; Review of the recorded interview supports the finding that Ms. Smith was confused

7| about voting requirements and also, relevantly, does not speak English as a first

g| language. Sergeant Bucknall's statement that “she knew she needed to be a citizen to

9| vote” was “both incomplete and misleading,”'°¢ because it left the grand jury with the

10} erroneous impression that Ms. Smith had a clear understandingofthe voting

EH "| requirements. This conclusion is directly contradicted by the recorded interview.

3E 2g 3 " Sergeant Bucknall also affirmed that Ms. Smith acknowledged that she

gBhs: ! 4| Probably knew that she shouldn't have voted. Presumably this is referring to the

i 38 $ 15| end of Sergeant Bucknall and Ms. Smith's conversation when he went over his view of

$ §%8 g 16| what had happened, and she affirmed that that is what happened. 0 But again, itis

<FA 17| clear from the entirety of Ms. Smith and Sergeant Bucknalls conversation that she, at

z 22s "8 the time of their conversation, was learning for the first ime that she shouldn't have

fi 1° voted. Ms. Smith made numerous comments to Sergeant Bucknal that she didn't

- know she couldn't vote in local elections, that she had heard from officials that she

52 Was able to vote and in fact was supposed to check that she was a U.S. ciizen on her

23| voter application, and that if she had known it was a problem for her to vote, she

24| wouldn't have." Any acknowledgment of the requirement was made in hindsight, with

2
B|—

"Id. at 784.
27| GJ transcript at 27.
2 Audio at 19:35-20:12.

'" See Audio at 5:12-20; 9:11-37; 15:30-16:51; 18:14-40.
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1

2| the understanding gleaned from her interrogation with Sergeant Bucknall. It was

3| incredibly misieaing for the prosecution to end their intial presentation of the case

| with testimony that Ms. Smith acknowledged that she knew she shouldnt have voted,

; especially when they failed to introduce any of the numerous and more straightforward

7| statements. Ms. Smith made to the contrary. 12

8 After the grand jurors asked questions about Ms. Smith's actual understanding

9| of her actions leadingtothese charges, the prosecutor clarified with Sergeant Bucknall

10] that Ms. Smith always admitted to knowing she was a U.S. national, not a U.S. citizen,

EH " and the “she’s aware of the difference, that if you're a national, you can't vote."!13

site 3 " ‘Sergeant Bucknall responded, “Yes."!1 Again, itis clear from Ms. Smith's

Li " conversation with Sergeant Bucknall that she did not know that as a U.S. national, she

i 2& $ 455 was not allowed to vote. 15 She explicitly stated that the only thing she knew about

$ §%8 g 16| being a U.S. national that made her different than a U.S. citizen was that she could not

< FA 17| vote in U.S. presidential elections." The prosecution's characterization of Ms.

z 22s 18| smiths understanding was therefore not only misleading but inaccurate, and because

fi 19 it was used to respond to jurors’ speciic questions about Ms. Smil's understanding

- about those aspects of her status, it was highly prejudicial to her rightto a grand jury.

42/[ Just as in Zuo, the prosecutor's actions “undermined the grand jury's abiity to fufil

23| its protective role and make an independent decision regarding the probability of [the

24

26) —oo———
See Audio at 5:12-6:14; 7:11-8:10; 8:23-9:37; 15:30-16:31; 23:38-23:41.

26) wey transcript at 35.

27 ™ia.
28 "% Audio at 5:12-20; 9:11-37; 15:30-16:51.

* Audio at 5:12:20; 9:11-37.
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1

2| defendant's] guilt"1"7 Given the importance of Ofc. Bucknall testimony in the state's

3| presentation of the intentional element of these offenses, as well as the jury's
4

questions about that element, counts one and two of the indictment must be
5

dismissed.
6

7 B. Sergeant Bucknall improperly offered personal opinion as to the
credibility of Ms. Smith's statements

8
TheAlaska Courtof Appeals has made it clearthat a witness cannot act as

9

10 a human polygraph,”or in other words cannot offer a personal opinion aboutthe

38, 11) credibility of anotherwitness's prior statements or testimony." The courtis
S8323 33 5 12 particulary concemed when the witness is law enforcement. In Kim v. Stat, for

BOSS | example,thecourtfound thatitwas improperin a theft case for an officerto testy
52228 4
£828 ® thathethoughtthedefendantwas lying." The court stated:
ISEE 1s

: 2588 16 We have expressedparticularconcern when the testifying witness is a
$8433 aw enforcement officer, because ‘jurors may surmise that the police
25282 4 are privy to more facts than have been presented in court, or [jurors]
§si5¢ may be improperly swayed by the opinion of a witness who is
Eis w presented as an experienced criminal investigator.”

3s2 19 In this case, Sergeant Bucknall testified that Ms. Smith's statement that

CE Whittier officials had instructed her to check the “U.S. citizen” box on her voting
21

| registation form and allowed herto vote despite her teling the she was a U.S.

23
e4f 00000

2 7506 P.3d 777, 786 (Alaska App. 2022).

"Kim v. State, 390 P.3d 1207, 1209 (Alaska App. 2017) (citing Sakeagak v. State,952P.2d 278, 282
26|| (Alaska App. 1998); Flynn v. State, 847 P.2d 1073, 1075-76 (Alaska App. 1993); Thompson v. State, 769

P.2d 997, 1003 (Alaska App. 1989); Georgev. State,2014 WL 2937874, at *1 (Alaska App. June25,
27| 2014) (unpublished), rev'd onothergrounds, 362 P-3d 1026 (Alaska 2015).

28 <=a,
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1

2| national ‘reallywasn'ta truthful statement” Unlike in Kim, the prosecutorin this

3 case cautioned the grand jury not to take this statement into account in their

: deliberations, stating that whether Ms. Smith's statement was truthful or not was

5| “something for you all to decide, not somethingfor Sergeant Bucknall to testify to.

7 Anyone have any problems doing that? Okay." 12

8 A curative instruction was not sufficientto erase the prejudiceto Ms. Smith.

©|SergeantBucknal testified hat Ms. Smith lied abouta materialfact hat was direct

hie " relevantto a material elementoftheoffense, ie. whether she intentionally made a

ge _ 12 false statementon the voting documents.As indicated by their repeated questions,

Hit 13 [the grand jury had significant concemabout this element.

$ Hi] “ Though helpful forthe prosecutorto give this curative instruction, it was not

: fis 5 "| enoughto erase the prejudice to Ms. Smith. The jurors were notformallygiven an

3 33 2 " instruction thatit issolelytheirjob to weigh the credibility of witnesses,andit was

335° 15 not the prosecutor who gave this statement as an argument, it was a law

E £2 £7 19 enforcementoficergiving whatis supposed o be a neutral telling ofthe facts. Just

8 as the courtin Kim wamed,jurors are likelytogivethis kindof testimony improper

*|weightin their deliberations because it comes from a witness with particularized

z knowledgeaboutthedefendantandthe investigation.This statement, even with the

24 | Prosecutor's curative instruction, went to a contested element of the offenses

25

26

27 -
28 12 GJ transcript at 30-31.

2 GJ transcript at 31.
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1

2| charged and gave the jury improper reason to doubt the reliability of Ms. Smith's
3 statements.It was therefore prejudicial against Ms. Smith.
4
. C. Insufficiency of the Evidence

6 Pursuant to AS 12.40.050, an indictment must be supported by sufficient

7 admissible. evidence to warrant the return of a true bil. The state bears the burden at

8 grand jury of presenting sufficient evidence on each element of an alleged offense.'2*

9] The standard for sufficiency of evidence is whether “when all the evidence taken
10_ together, if unexplained or uncontradicted, would warrant a conviction of the

38e 1
SE% 12 defendant"? In this case, the state's presentation to the grand jury alleged Ms. Smith

3i%zs
80 i 2 13 committed ten counts of voter misconduct in the first degree. 125 To warrant a true bill

3 i $i 14| on these charges the state is required to present sufficient evidence that Ms. Smith
£823
$i: 5 15| intentionally made a false affidavit, swore falsely, or falsely affimed under an oath
2§°8%59335 "| required by this title.” To establish intent at grand jury, the state was required to!
25282 4
gsi $ present sufficient evidence showing that Ms. Smiths “conscious objective [was] to cause
2838¢ 1s
< EEg% | iatresul The sito fale to present sufficient admisse evidence to he rand ry

28% | toestabish that Ms. Smith intended to falsify an affidavit, swear falsely, or falsely affim

21| under oath
22

23
%|l—

'® Alaska R. Crim. P. 6(q); SeealsoAdams v. State, 598 P.2d 503, 508-00 (Alaska 1979); Frink v.
25| State,597P.2d 154, 160 (Alaska 1979). Sto v. Skan, 511 P.2 1296 (Nasa 1973), Site v. Parks, 437

P.2d 642, 644 (Alaska 1968).
26] upg
27 '§AS 11.56.040(a)3).

=
28 o

7 § AS 11.81.900(a)1).
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1

2 After the inital presentation of evidence, the jurors had questions about Ms.

3| smith's understanding of her actions and her status as a U.S. national. The prosecutor

| proceeded to ect an inaccurate and therefore inadmissible. statement: that Ms. Sith

; always admitted to knowing she was a U.S. national, not a U.S. citizen, and the “she's

| aware of the difference, that if you're a national, you can't vote."12¢ Sergeant Bucknall

8| responded, “Yes."123 As discussed above, tis clear from Ms. Smith's conversation with,

9| Sergeant Bucknall that she did not know that as a U.S. national, she was not allowed to

10] vote. She clearly stated that the only thing she knew about being a U.S. national that

EH "| made her different than a U.S. citizen was that she could not vote in U.S. presidential

site 3 " elections. She further explained that she didn't think there were benefitstoapplying to

gBhs: ! | be @U:s. cizen, because the only thing she couldn't do was vote for President

i8 i The grand jury's question goes directly to their finding that Ms. Smith acted

25%8 g 16| “intentionally,” a necessary element in these charges. In response to the question, the

$5738 17| prosecution elicited inaccurate testimony that Ms. Smith knew she wasn't supposed to

B3s¢ "8 vote. Without this testimony, there was insuficient evidence to show that Ms. Smith

fi 19 acted intentionally. The importance of this testimony is further made clear by the fact

- that for eight of the ten counts, the grand jury retumed no true bill. The grand jury

52| Questioned Ms. Smith's understanding of her actions, but because Sergeant Bucknall

23 inaccurately testified that Ms. Smith knew she wasn't supposed to vote, they found

24| sufficient evidence of her intent to falsify an affidavit or make a false statement under

25| cath in her voter registration forms. Without this testimony there was insufficient

2
27 —
4g =O vanscrptat 35.

Em
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1

2 evidence to return a true bill on counts one and two, therefore those counts must be

3 dismissed
4

Conclusion
5
‘ The remaining two counts of the indictment should be dismissed for three

| reasons. First, because the prosecution misrepresented essential and relevant aspects

8 of Ms. Smith's statements to Sergeant Bucknall: statements that go directly to Ms.

9| Smith's intent, which is a material element of the charged offenses. Second, because

10] the law enforcement witness inappropriately characterized the truthfulness of Ms.

EH "| smiths statements. And third, because without the prosecution's inaccurate

pis, 12I2835 | representation that Ms. Smith understood that as a U.S. National she could not vote in
£5 13

2 s Bs 8 | local elections, there was insufficient evidence to support the indictment. Therefore, Ms.
2358
i 38 $ 15| Smith, through counsel, requests this court dismiss both counts of the indictment.

S550203%
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