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Use of Federal forces to perfaxm the functi@ﬁa af
the ?acific Cbaat ggngshat _ R

: Yeu hsve reqnesteé our viewa as te»whether. in tha event '

~ the Fay Board dces not permit the full wage increase negﬂtiated ‘
by the Pacific Coast longshoremen, and the longshoremen again
strike and refuse teo return te work, the President may use
Federal troops to @arfwrm the iunetiens of the lengshoremen,

We are of the cpinian th&t there is no tea&bl& legal basia
for sncb.an actian by the President.

. We note nt the nutcet a dichotomy of situ&tians regardlng
executive iatervention in labor disputes resulting in & strike _
or lockout, in the absence of specific congressicnal suthoriza- -

" tion, One situation is where the bargaining units are labor
and private industry; the other is where the dispute iavelves
empleyees cf the Federal ggverument.

In the yurely private sector the 9raceéen€s for ?ederal
government intervention in such labeor disputes are largely
against the government. The Steel Seizure Case (Youngstown
Sheet & Tube Co. v. Sawyex), 343 U.8. 578 (1952), is the pria-
cipal case dealing with the authority of the President to
intervene in labor disputes in the absence of specific con-
gressional autherization. The context of the intervention

 in that case was the actual geizure and cperation of the
steel mills by the Federal govermment. Justice Black for
the Court eaid that seizure by the Executive as a technique
to solve labor disputes was not only in that instance anas*,
- thorized by any congressiocnal enactment, but Congress had,
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: &armg the emactment of t:ha ‘I‘aft-nartlty Act in 1%?, specifiaally
rejeacted an smendment that would have given the Executive such
power in cases of emergency. 343 U.S. at 586. As to the exist-
ence of an inhexent or implied constitutional authority in the
President to seize the steel mills, Justiea ?Blaek mnt:ludeﬁ timt Y
- such an authority did not exisﬁ. y . , .

. $ince the mrzemy created by the 1952 atml dispnzac is
simtlar (and perhaps greater) than a pcssible lomgsheremen's
walkeut, we think the Steel Seizure Case is #pplicable in the
latter situaticn. It should be noted that the Taft-Hartley Act
(29 U.8.€. 141 et seq.), with its rejection of presidential
seizure authorization, remains the controlling law with respect

L te settlmt c}fi :mm dimtes ﬁffmamg interﬂam ¢mme. y

. Ve mte, of ewrae, that the ;:erfcmnee by i’edaral trecpa
of the functicus of the longshoremen weuld not technically be a
“seizure” of the maritime shipping industry. There would, we
presume, be some seizure of various loading equipment in m:ée::

. to effectively load and unlcad the cergoes. We are not aware

of any cases which indicate that there is an inherent authority
of the Executive to intervene in labor disputes 1f its action
smounts to leas than a8 “seizure™; we doubt, :herefcm, the s:ignt-
ficance of such a gcmaible distinctien. .

. We are mm of & group of pmeﬂmts which sesm tc iné!iu
¢cate an inherent authority of the Executive to use trocps where.
necessary to allow the President to insure thet the laws are

- faithfully executed, <Comst., art. II, sec. 3. These cases -
- have usually ﬂaalt with paxtiwlar situations involving dsmtu

. }./ ?a:&icnlaz mlixm vas . plaeed by the se‘varmnt on those
. provisfons im article II which vest the executive power in the

' President, direct thet he "take care that the laws be faithfully
executed,” sand provide that he is the Ccmade‘:‘ in Ghﬁaf of the .

3 nxmd fatces cof the United States.

2/ The absence of amciﬁm statutory authe:ity te in:.arvmw i.n
| the laugaharmn 8 situatiou is discussed wore inlly infra,
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" viclence (see In re Debs, 158 U.S. 564 (1895)), or the threst

of viclence (2.g., the use of & U.S. Maxshal te protect Justice

-Field; see In re Neazie, 135 U.S. 1 (1890)). We think, however, - -

‘¢hat the dicta indicating such & broad inhereit power is largely

circumscribed nct ealy by the facts of those cases (1.e., vie=
lence mvalveé) s but by more recent cases such as The Steal
Seizure cese. In addition, statutes such as 10 U.S.C. § 33&,
allowing use of Federal trocops only in cases of domestic vio-

” "-'1&;1@&, have been in existence since 1792, See 1 Stat. Zéé.

Preaidentml intexventim by the' f.w& ef !:he Miﬁnal Guard
was used to continue the delivery of the mail during the postal

' strike of March 1970. A court test of this action was to our
knowledge never ingtituted. At that time, this Office justified

the action of the Presjdent <n two greunds: 1) the duty cf the

. President under article II, section 3, to “"take care that the
- Lews be faithfully wmned*“’* and 2) the ability of the President
_under 10 U.S.C., sections’ 35&6 and 8500 te use the Nationmal Guard

where ha is "unable with the regular forces to execute the laws

. 6f the United States,” in conjunction with the mandste of various -

statutes requiring the expeditious handling and ﬁalivery cf t:he

. meil (39 U.S.C. §§ 707, 5102, 6001, 6101).

It was thus arguabla ia that aitmtitm s:ba: Com&ss had

| staze-:! a poiiey that the mails not be cbstructed, and that the

use of the Guard to implement that policy was jmtiﬁmd. Re=
gardless of the merits of these arguments, we think it is par-
ticularly significent that the mail strike wes grwm«wgthe par-

‘formance of a peculiarly federal functicm, i.2., the handling

and delivery of the United States Mail, We think this wag an

- additional factor on which te justify the use of the Guard in ..

the mell strike, particulariy in light of the constitutionmal .
duty of the President to insure the executicn of the laws of

‘the United States. Such considersticns of particular federal

funeticns are not involved -in the longsheremen'’s dispute. Ve
think 1t would be extremely difficult to argue that mrcugh use -

of the treops in the longshoremen's strike that the President
~would be attempting to insure the execution of the laws of the

United States, either as contemplated by 10 U.8.C. $ 3560 or

C by the Constitution. 3/

| 3/ Conceivably there could be iwcslved, az lmt to scme exient, |

zramwtatim t:af the maila and cf defemse umwriais.
e 3 -
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' We are unable to find any additional statutes that might

- provide a basis for presidential action. Most statutes directe

ing presidential action in certain "emergencies” either date
from traditional statutes allowing the use of troops to suppress’

domestic viclence (see, e.g., 10 U.8.C. § 332), or involve the o |

exercise of special executive powers in time of war (ge.g., 10

U.8.C. § 4742, providing £or cont.rcl of. trax:spartation aystema

_dnrmg time of war).

' Yca additionally requested our views .as to the posaible
signifieance of the hypothetical refusal cf the longshoremen

~ to return to work im vicolaticn of an i junction obtained by -
© . the government pursuant tco section 205 of the Economic swbui-
' - . zation Act.. The general contempt and civil penalty powers of
' the court under the Act would be the sole basis for sanctions
- against such a refusal.  Certainly, the constitutional powers
of the President to employ Federal troops or tc execute the

laws do not ordinarily expand in relation tc the degree of the
emergency or the refusal of a particular party to cbey orders.

- of the court. E.g., Steel Seizure case, suprs, 343 U.S. at .
. 613~14 (Frenkfurter, J., cmcurring) s 629 mmgl.as, J., coneur-

ring). Therefore, we conclude that such a refusal to obey the .

injunction would not provide a hasis for addi.t:ienal praside:ntial
ac':tian. = . - ‘ , ;





