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" Deputy &asistent éttexaey General, Givil ﬂ&%ﬁsﬁﬂﬁfcﬂ é"

- Legel Jaatiﬁiaacian @er the use o£ Feﬁaral
treops Lo sct es longshoremen in the eveat ¥y, ¢
of a,xgggwad laqgahartmaﬂ‘a~s:¥ika ;ﬁyﬁg'

| '&saum&ag:i).the wejaeﬁiaﬁ ﬁy the ?ﬁy Board of the full’
wage increase negotimted by the Pacific Coast Longshoremen

- {which in faet has oceurred), 2) a rencwed serike oz lockout

by the longshoremen, 3) followed by the refussl of the long~
ghoremen to obey an {njunction obtaived by the government

pursuant to section 205 of the Economie Stebilizetion Act,

B4 Stat. 796; the question presented is what legal soapport .

‘,'ﬁziats for a dirvectisn by Eb@.?tusiﬁﬂat f@f ?eéﬁr&i txaaas
- &@ act as. longshoremgn. : : S

1. The legsl justifiestion of ﬁﬁeﬁ an action ky the .

President roquires comsideration of sevexsl major factors.
- We think the primery ene is the Stesl SQizare sase (Younga~
. town Sheet & Tube Co. w. Sawyar), 343 U.B. 5719 (xgﬁz), which
struck down as unconstitutionsl President Truwsu's attempt
| to seize the steel mills in the face of an imsoluble labior

dispute: After various negotisticns to resolve that dispute

- had broken down, & strike was celied by the steel workers to
. beégin et 12:01 AM., Acxil 5, 1952, President Trumen directed
- the Secretary of Comneree to taka possession of the steel '
. industyy on the night of April 8, 19352, The Secrstary did mo
~ " by the issuvance of an vrder (no ghyaiaal selgure was nade);

bhe notified esch coupany that its president or chief oxecutive

. officer would be the Uoperating manager” for the United Ststas,

and dirscted the officerxs snd emwleyaag to eamzinn@,thfir

. fﬁﬁtﬁiﬁﬁﬂ.

In.eax sitﬁat%an,‘@a arﬁ ﬁypothasising cha use of Fedaral

'Tlﬁfanpa ta pﬁﬁﬁbrm the fuﬁﬁtiﬂﬁﬂ ef the' 1ongshﬁxﬁmaﬁ, 80 we
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are dealing aith an aigagethax different faetaal situation.

While it can be claiwed that the doctrine of the Steel

Ssigure case spplies mot merely to the ilimited situation

of an actual seizure but to amy type of Executive inter- —

vention (without the exlstonce of & declsred war or a prier

 congressioval asuthorizatien) in a privete éa&esﬁie,éiapuze, -
the scope af thé easa hag naver been éeﬁiaﬁé.; ,

. It eawiﬁ be azgued thaﬁ, that the e&a& ag@iiea ouly iﬂ‘ﬁ
the drestic situstion of & seizurc with its ettendant probe
lens of takings subject to due process: f&quir@mﬁnts of the

' Pifth Avendment., The use of Federsl troops by the President

in various situations arzuably imvlies the use of & "power"
different then =z seizure. The problem in moking these factusl
distipeticus in orvder to distiaguiak the Steel Scisure c¢ase
is that bssically the same legal considerations (g.3., does
Article IY pive the President such & power, has Congrosy
authorizged the presidential action) exist in each case,

- Therefore, while sttempting to atay within the realm of thﬁ
- - uge of Pedeval troops, it is necessary. ta raﬁﬁf o var%aus

: 'aspecz; uf the StagivSaiﬁmrw case. _

&n@thgx imp@rtaut facet of kh& Sgﬁal seiaure case s

both the divérgence of views of the majority snd concurring -
juerices, and the fect that three justices dissented from
the decision.  The voluminous brief for the government in A
the cade, d&segssinw & myriad of legal issues possibly raised
- by the facts, seemed to offer different bases on which cach

 of the "majority" justices could rest their decision. This
divergence of opinion by those justices favoring the striking .
down of the seizure, coupled with the dissent of three justices,
- definitely aids in making esnsi&nra:ia& @f the case as*é viﬁbie

grecedent & fraitﬁui ﬁ&ﬁ%&iﬁﬁ-' , .

2. Article II of the &ensﬁitwﬁien ia fegiﬁte with o
langusge on which an authority of the President to utilize
Faderal tyoope cousld be based, The sest persuasive arvgument
- would be that‘ehﬁ.aggzegata'@f’pxasiﬁaatiai powers confeorrved
by that Arvticle ereates en inhevent authority in the President

T
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- to teke guch action. - ﬁﬁﬁaiiiaally the agyliaahi& ﬁaetiaas
- of Article 11 are: 1) section 1, which nyovides thet the
. azﬁeﬁaiva.?@ﬁ@r shall be vested in the Prosident, 2) geption .
2, which provides that the President shall be Commanded fn- -
Chief of the Amy and Navy, and 3) section 3, which provides .
- that the President shall “uake care” that tb& laws af %ﬁﬁ
tnited théﬂ be &itﬁf&ﬂy ex@m:teé. o

: 3ag¢i§ica11y, the argument wa&ld;ﬁe that tﬁe'?xeaiéeﬁﬁ

88 commander i chief, vested with oll exscutive power,l/ :
- spuld, in wtilizing ﬁ&ﬁﬁral forces, be insuring that the laws

- of tha United States sre emecuted. That section 3 of Arilcle
1f is to be given & broad weading was indlested by the Couri
 4n both Ia re Neagle, 135 U.5. 1 (1890), and In ze Debs, 156 .

U.S. 564 (1895). The Beba cese involved the use of federal

troops in. de&ling-eiﬁé the Pullman strike of 1894 in order te
‘Qeﬁti’aﬁé the free fiow of the meils, te prevemt the cbatzuction
. of interstate commezce, and to deal with violent actions by

‘eertain demonstzstors iu Chicepgo. The Court trested es iﬁk&fﬂﬂt -

 4n the. power to insure the “folthful” emecution of the laws

- the sbility to use Fﬁﬁ@f&z Eroppe in £ﬁ§£$ of: emavgaa&?; wiﬁﬁ.fjl’”> 

~ this swgegiﬂg iangaa

J'ﬁ “i%ﬁ aﬁti:e s&taﬂﬁﬁﬁ af nhs nsﬁiqn mmy b& nsgd &a ,
- enforce in any part of the land the faull &ﬁﬁ»fﬁﬂﬁ o
axi:eise @2 all maﬁiaaai 9@3@&& a§é<th343ecgrity

S %f"T&a Rﬁﬁafﬂta argamaat ﬁmr th& Eﬁ@&iﬁ@ﬁﬁ ﬁﬂ eammanéax ﬁa aail,;x
S 'fah&aﬁ‘waulé.%g that ' the President sust give aﬁfirmatiw& ragog-"
v“HgiLnit&@u4$9 his dity to insure the safety of Amsrican tr@a§s ﬁ&' -

' Vietcem.  This srgument would iﬁxgely depend on the gmount of .

+

E - dafense Suyglies and materials that the dock stvike would pre-
. went from reaching Victnam. It should be noted rhat a43£m11az‘“'

| avgoment comcerning ovea was rejected by Justice Jackson in -

.- ‘hie concurring apiﬁﬁan.in the Steel Seizure case, 343 U.8. at
- 641-46. While the majority ef the Court in the StecI@Seisgza

cose were leery of g p&amii&r 5igni§ﬁ¢an@e of" tﬁ@ grecutive . -

. power, grant in séction-l, sn ercellent ‘discussion of the sigs =

| “:nifiaaaaﬁ of that ¢leuwee, favorabie to thﬁ.§$?ﬁxﬁmﬁnﬁ h&tﬁg is
found iﬁ tha disaeﬂt. Se@ 3&3 Q.ﬁ at é%i«ﬁ3. T
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of alii xight:ﬁ mztmmﬂ by tha ﬁ@mti tution to it:a

care, The strong amm of the nsticnal govermment

< may be put forth to brush away all obstructions to
. the frecdom of interstate oo ,xgﬁ or the t;mmwrv' '

. tation of the maile, If the emsvgenty scises, the

;7 prty of the Netion, and all @f :Lt:a mm;m, are at

: %:ifm mwiw @?@ t:i‘aﬁ E%af;mn m eml améiaam ft:o

o .ebvsmﬂy, 2 smxw by the dovimorers would m an cbsteuction
to interstate commerce, and might possidbly to some degree

' affect the tremsportation of the nails. An eddivional €acer

. - 6f the emergency situstion cap be basud on two considerations
which would, of course, be. tevgely fectual, i.e., 1) the - .

effect of the strike on our national ﬁaﬁaﬂm zmsmw. particu~

larly es it ralates to our znpplies for Vietnam, aud 2) the

. &concuic emergency, s declared by the Congress in the Hmexw

genoy Stabilization Ack, end tm sfm'ims M&mﬁiw ﬁmmm e

which have taplenented ie.2/

Y Gemrany, these aze ﬁh& o **merg@ncy nemem" (i.su,

" a defernse and su ecpnomie amamamzy) which gerved as the dasis
. £or Presidont Trumen's ovder to s¢ize the steel wills im 1932,

‘Chief Justice Vinscu, o dissent, indicated Chst the granting

. of various price soncesgions te the steel industry would have

 disrupted the price stabilization program which bad been enscted
by Comgress., 343 0.8, st 701. Sisllar considerstions would be -

- relevant in our sirtuation, in light of the econowic emergency

" as declaved in the
ot in the Sgeel Selzu;

Peonomic Stabilization Act. See digeussion

o section & fnfra. 1t should be moted that the government did

y cage ralse or brief the issue of whether

. the Koresn contlict was in fact a declored war, glving vise to .
the availobility of various war powers of the Congress and the

© Presidewt (to tho oxtent declared war is peedad for the eseneise
. of his war powers) under the Constitution, but instead based -

125 clainm on & geversl energenny, the exigtence of which was
aot dieputed by the steel industry, Indeed, Justice Frankfurter,
in his concurying opinion, “come nded™ the S@iﬁsiﬁt}x Genexal for

o disclajming in t:ha cage the “powers that fiow from declared war," o
- ©f course; the acute problem 4z not in showing the existence of

an emergoncy but in d&ﬁmmg 8 emtimtnmmi gmmz: on ‘which x:he
midem ten set. " . e ‘ - .



Another ax@ﬂaitiem of m@ bmsd pover aﬁ t;ize Pmsiéem .
under Article I, section 3 to insure the foithful execution
of the laws was made by the dissenters (Chief Justice Vinson,
joined by‘dusgica ﬂiﬁt&ﬂ and Justice ﬁﬁ@d) in :&g Steel saizg_~

' Q«'&E&‘ ‘

r-.'cﬁ. Myers v. Unite

“ﬁalike an aamin&atxativ@ commission canfiaaé to the
enforcement of the statute undey wﬁiﬁ&\it wae created,
or the heed of a dﬁgattmmmt‘ﬁhea-adain@ataf&ﬁg & pET-
- tieular statute, the President is a constitutiomal = |
' officer charged with tahking eare that & ®mass of legis~
. -lation® be executed. FPlexibility as to mode of execu-
-~ tien to meet critical situatiope is g matter of practis
. ¢al necessity. -This practical construction of the
- '"Pake Care' clause, advoeated by Jobhe Marshall, wes -
" adopted by this Court &n_dg re Neagle, In xe Debg and.
. ' other cases cited supra. See algo gagea ﬁuiria,
317 w8, 1, 26 (1942 s Although ma% restrictive views

of exesutive power, sdvoested in degenting opiaions - S

of Justices Holues, McReynolds and Brandeis, wede :

enphaticslly rejected by this Court im Myers wv. uhitaé :
. Stetes, supra, merbevs of todsy®s majority treat these .
- éi&s&ating vi@ws a8 &ue&azizative.“ -343~3.3. at 702,

S Emghaaia-@auié.aﬁé&tﬁanaily be given to tha iaat ehat
«';gresidsntiai power £o act ob a particular oecagion may derive
Erom more than one oﬁ the grants contained in Article 1. .
‘ tm: a, 272 0.8, 52 (1@27); Gﬂrti&a~wwigh&
29 .8, (1@3&), 3

! &Ee:t eﬁsg. s

. 3ﬁgai£ieantly, Jmstiaa clarﬁ ia his @ﬁucaxring ayinian in
tﬁm Stea]

gol Selzuve case indicates that in his view the Consti-
.. tution “does grant to the President extensive authority in

C o rimes of grave and impevative natiovel emergeney. 343 H.svf

at 662, Citing Little v. Berreme, 2 Craunch 170 (18504). .
© Justice Clark's eoncurreénce in the 3uégmaﬁt of the ecuxa ia
"%ﬁsﬁﬂ on aka fgiiawin@\resaaming: o .

"'5‘"
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"’I mmlzzé& ﬁhsz!: ;ziwm Gmmsa h&a mm dm-m 3@&*&&@
_procedures to deal wirh the type of crieis confronting
. ‘the President; he must follow thosg procedures in meet-
. dmg the erises; but in the absence of sueh sction by
- Congress, the ?mamme:* independent power to set
- deperdds upon the gravity of the situetion confronting
¢« the nation, I cannpt sustsin the seizure in question
- because here, as in Little v, Barveme, Congress had
- prescribed methods to be Iollowed by the President in
: meﬁiﬁg the marwmcy at hapd,. %3 YJ.S, at 662,

| »-Aﬁﬁm to *%m éi.sam&iag apitaim, ‘the opinion tsf ,mzt:ﬁ»m Clark
- indicates thet there were foux justices who belicved thet the

. President ¢id in fect have the power Lo sct iv certaia emergen-.
eies in i:%xe a&aaﬁme eﬁ a specific cmgresswml ae:t:wximtiam.

o 3. The vsg of Eaiarwﬁaai mmeﬁaﬁm to jmufy the
:ﬁﬁﬁ!ﬁi&& of presidentiasl pover to deal with various “emergen~

o eles® might be enothex means by which the uvee of Federal troops
.. 4o 'this siteation could be justified. The problem, of course,
~ - with these precedents is chat they could be sowmewhat discin- -
o pudished 3¢ efther based on tho existence of or the thraat of
..., seme war gnergency, oy domostic vicience. Vardocus types of N
AP h&ntﬁrieal precedants may be ewvloysd: 1) exeeutive. ":ai.mga”

" of property for the bepefit of the srued services and the use
o of troeps during eoergencies (see Brief for the United States

i{hemim;afwr 9.5, Brief] at. 105-112, 12@«-1&& Btesl Ssizure

- case, 343 0.8, 579 {1952)); 2) the ase of vatﬁmm pr. mé&:ats

eited by Justice Clark, 343 U.S. at 661 n.3.

s A wﬂesgmﬂmg @zgamm ceiti; t;:gw uge of ::ﬁia ﬂiﬁﬁ: tmge
of historical precedents may He boged on the Justice ﬁolmes’
“ddes thet “z page of history is worth g volume of lepic.”

-ﬁw‘ York Trugt Ce. v. Eimg:a 256 0.8, 345, 349 (2‘323:). Sea.

A » : That a continued prectice may in's
o gﬁéﬁ&iﬁws em&_w a zwewmi:im ssf i&gﬂliw has meﬁ maegaizeﬁ
- by the 3@32&*' L : , S

, ;!.3:1{1 ﬁatama ye_Corp. v. Young, 309 ©.5. 317, 525 (1949);: Ll
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’ f4ﬂ&aeh @ﬁfieaxa, lﬁwhmﬁhﬁxs aﬁé ait&m@ma ﬂatﬁtaliy :
L adjust themsolves to aay leng-continued setion of
- the Exeeutive Depoviment-~~on the vresumption that
- unguthorized sets would not heve been sllowed to be
o se often Tepested 3§ to exy&taliiza into o regalar
. practice. That prosumption is not reogoning in a
. eivele but the basis of a wise and quicting rule
-~ thet 4in deternining the weening of a4 statute ov
- the existence of & power, weight shall be given
S0 to the usage itselfe--sven when the valil ﬁity of
L “tba gﬁﬁcﬁ&aﬁ iﬁ the &a&ﬁemt of investigstion,®
P ' 3, “aaa ﬁik 8@ 236 ﬁ.ﬁ. &ﬁﬁ. A

.ﬁ.gﬁasiﬁle exaagie ﬁﬁ’#&ﬁh a presxéantﬁal action was ?rasidﬁﬂt
| Freoklin Rocsevelt's geizure in 1941 of the Celiforuia plant
of the Korth Ascricen Avistion Company, The breakdown of
mepotiaki Gaa in the labor dispute there involved led to the
Preaident's sctiony theve wae wo threat of or actual domestic
- viclence prier to that seizure, although the existence of 3
| w9y energency at. that Eimﬁ ary hava beaﬁ ¢laarer thon im ouz

o "aiﬁﬁatia§$~mj

{3? Jastxea 3@¢£$93 (@hﬁ wng E@éﬁﬂ?ﬁ&t's ﬁtt@tn@y Qenatai at
'~t§ﬁ time of thot seizurs), in the Stesl Seizure case, 343 U.S.
at 648-49, distinguished the Nerth Aperices case on Che Desis

| . that the company was under direct and binding costracis to

supply defenge items to tﬁslcﬂuntry (seivure thus awt&arized'
by the Selevkive Service Act since there was & fatlure of

'.,‘ cosrliance with government gontracts), snd the fact that the

B United Stetos in the Btesl Selzure cose had not alleged the
existence of such gontracts with thoe steel induptry. He goes
on, howaver, to indidate thot the strike at Yorth Americen was
. in violatiou of the union's colicctive agresment and that the
nstionsl lsbor union sad the wansgesent of company approved
the ssizure, Additionally, he claims that the stvile wes

' Yin the satere of on insurreciion, = Commwmnisteled politiszal
“strike against the Government’s lend-lease policy. Here we
hve @nly & loyal, lawful, but resvettable ecoromic’ disagree- -

Cment botween usnazesent anﬁ isbor.” Justice Jackson's charactor~

ization of the iaavr*eztiani@& m&ture of North American strike

- geems ot least open to question, fmplyiny that the government

-~ injested itself into what was a purely private iabnr dispute,

- For an sccount of that strike, sﬁa B.M, Eﬁeh, The - Pregidents aﬁu
' Gi;ii @i#ﬁtd@x_l??eé (i@ﬁi} .
R S 7
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&, Our yriar éiscaﬁﬁi&ﬁ bos bren ba&ea on zha preaise |

' that there does uet exist sny prior congressiomal authori-
. petion for the wse of Federsl tvoops by the President. There -

. desa emist, however, one statute on which such an action by
" the President misht %@ based. 19 U.5.C. § 332 provides that
. “l¢lhenever the President a@aaaéﬁta thet ynlowful cbstwuctiong,

cosbinstiong, or aﬂag&%la&au, or webellion agsinst the authority ;fi

- of the United States, wmke it unprocticeble za onforee the
- lows of the United States,” he mey use the simed forces “to’
- .eunforee thoge lows or to suppress the rebellion,™ Arguably
" & losgshoremen's strike would constitute st "unlawful obgtruse |
- tiaﬂ“ making it unmxagtgaabla £o enfores the laws of the United -

' States, We sro not aware, however, of asy prior use of this

- pEatute to deal with the. pxaazaﬁ.of 1a§ﬁf éigguten raaniting
&m aatﬁﬂa@i ﬁaar@aneﬁ@s‘ S Lo

‘ 2% eﬁﬁlé-ﬁiﬁﬂ be &xanad &&5; tﬁeta ia & e@agresﬂﬁaaal
 '&£3§&£@ fuplieit iv the ﬁaaﬁﬁmic Stabiiization Act thae the
President be able to tobe cevtain ections to-desl with the
emistidy econcoie a&ﬁrwgmmy'ﬁhaa i8 arguably heighteped by ¢

R iaﬁ@aaaxemaﬂ*s strike. Sfnce the necessity for the uge of

".¥aﬁe£al troops would exist enly im tho event the ieagﬂhﬁwe%aé'
refuee to chey en injusctien {ssued (assusing it 4® in fset

o ";“jissuéﬁ) under secticn 205 of the Act, it covld be argwed that
. the deployment ©f the tyoops is consistent with a eangraa&i@ﬁai-'

. poliey suthorising the meié&m to deal with the econoatc

‘f»{;&mﬁtgaray.

S ;5, %& aate iiﬁaiiy that-taﬁ Taﬁtwﬁgtti&y,&ct, 29 ﬁ.&.e
§ 161 st. geq., provides for certein vemedies in the fice of -

:f?.ia%af ‘digputes affecting certain fndustries. Justice. Frauk-
o furter, in his concurring opision {n the Steel Suiszure case,

343 0.8. st 358-604, reasons that the failuve of Congress to

- - provide express @uﬁhﬂﬂ&ﬁ&tiﬂﬁ in the Act fox presidentisl

- seleurs in instonces luvokvkhg the failuves of segotistions
during “emergessy strikes™ {see 29 U.8.C. §§ 1V6-80), and
Cerpress vejection of #n amendsent that would have granted |
s@ch an authority, indicates that Congrens fézevar Forestalled -
x&eid@ﬁﬁiai @&Qﬁ@rﬁﬂf am s&igﬁ in 3@@& ”ﬁm@ﬁg&n@y 3%“??&3. -



. . i . T . o
A ' g .\ PR P . L B G
- . - . .
A < R . :
Ll . . . EUR IR J

-+ Bince Taft-Hartley is presumably the basis upon which

| mnegotistions £o resolve the dispute were held during the

- prior longshovemen's strike in 1971, a rebuttal to Justice
Frankfurter's opinion is important in cur situation. We
 think Justice Frankfurter's reasoning 18 opes to challenge;

- ap argument ean be mede that, contrary to his opinion, Taft-
Hartley did not impliedly prec¢lude & presidential intezxvention ,

.‘f- in the face of exhaustion of the negotisting procedures under
- the Act.  8pecifically, there is langwage in the debates con» .

. cerning that Act indicating that what Congress sought to avoid
was a provision for selzure 28 & routine, expectable deflce.
‘See U.8. Brief at 169-72. Senator Teft explained: R

 "™We did not feel that we should put into the law, ag
& part of the coliective bargaining machinery, on =
uitimate resort to compulsory arbitvation, or to
-seizure, or to any other action. We feel thet it
would interfore with the whole process of collective
‘bargaining. If such 3 yemedy is availeble 28 a
- routine rvemedy, there will aslways be pzessure to
~ resort ko it by whichever party thinks it will
receive better treatument through such a process
: than it would veceive in ¢ollective bavpaining, -
cand it will back out of colleetive bargaining. It |
- will not make 2 bona~fide sttempt to sottle if it
thinks 1% will receive a better deasl under the
. ¥inal arbitration which may be provided.* 93 Cong.
- Bee, 3835-3836 (1947) (emphasis added). .

6. The foregoing fegéeﬁénts-ear best efforts to egtablish

. & eredible. legal basis for such & use of Federal trcops. This

- mhould in no way be considered to be a change of our imitfal
opinion expressed in our memormadum of March 13, 1972, on this -
gengral subjeet, S ‘ . -

| Ralph E. Erickson
~ Assfistant Attorney General -
- Office of Legal Counsel
e Do o





