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Re: Lagal justtfes tion- for the ts ot Fe.deral
troops to act as oagshor men in the event

Assmaing 1) the rejection by the Py Board of the full
wage nee icres egotiated by the Pacific Coast Longshoremen
(which I n face has crred), 2) a renewed strike or lockout
by the lon shoremien, 3) followed by the refusal o the long-
*horemen to obey an injunction obtaned by the .overment
p rsucant to section 205 of the Economic Stabilisation Act,
64. Stat. 796; the question presented is what legal e port
ests for a direction by the President for Federal troops
to act as. longshormen.

1. The legal justification of such an action by the-
President requires consideration of several rajor factors.
We th nk the primary one is the Std Seizure case (Y.oung~
t Sheset &'Tube Co .v. *r) 343 U.. 579 (1952), which
satck down as usconstttutional Presldent TeMan's atteamp
to seae the stet Mills in the face of at insoluble labor
dispute After various negotiations to s esolve tht dispute
had broken down, a strike was cI led by the steel wcorers to
bgin et 12:01 AO.M., April 9, 1952. President Truman directed

.. th Secretary of Cormerce to take possession of the steel
industry on the night of April , 1952. The Secretary. did so
by the issuance of an order (no physalcal seisur was Tade);
.he notified each company that ite president or chief -eeutive .
offieer woul be the "operating oanaer" for the United States,
and directed the officers and emplaoyes to continue their -
£unctions.

In our situation, e are hypothesizig the .use of Federal
troops to perform the functions of the longshoremen, so we



are dealLno 0irh an altogether different factual situation,
hile it can be claimed that the doctrine of the -Steel

SeiLure Case applies not merely to the limited situation
of an actual seizure but to type of 'Executive inter-.
vention (without the existence of a declared war or a prior
congressional authorizatote) in, a private domestic dispute,
the scope of the case has. never been defied.

It could be. a rued then, that the case applies only in
the drestiesitsttion of a sl Z ore vith itso attendant prob-
lesa of takirgs subject to due process -requiree.ts of the
Fifth Amendment. The use of Federal troops by the President
in various situations argeuably implies the use of a "power"
different then a seizure. The problem in making these factual
distinctions in order to distinauish the Steel Seciure Case
tis that basically the same leIgal consider stions (a., does
Article 11 re e the resident suh a. powver, has Congress
authorised the presidential action), exist in each case.
Therefore, whbile attempting to stay within the realm of the

aspects of the 8 -S re case.

Another imprtant facet of the ItAl e case is
both the divergence of views of the majority o4 toncrring.
Justices, and the fact that three justices dissented from
the decision. - The voluminous brief for the government in.
the case, discassing a myrted of legal issues- ossibly raised
by the facts, seemed to offer different bases on which each
of the ""majority" justices could rest their decision. This
divergence of opinion by those justices favoing the striking
down of the sezure, coupled oith the dissent of three justices,

deftnitely aida ln aking consideratio of the case esA. 4i0le
precedent a fruitful exercise.

2. Article 11 of the Constitution is replete with
languas e on which a athority of the President.to utilize
Zaderal troops could be based. Tho. eest persuasive argument
would be that the aggrqgate of presidental powers coferred
by that Artiale creates en inbereit authority in the President
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to take sAnh action. SpecifiacLly the applicable eactions
of Article 1 aret 1) setie ;which provides that Ihe
exaective power- shall be vested in the Pesident1 2) *ection
*, which provides that the President sbhal be Comandet tn
Chief of the Army and iavy, and 3) section 3, which provides#
that the President shall '"take cea' that the lave of the.
United States be fa thfully executed.

Specifically, the argumtent would be .tbat the President
as cosnder in chief, ves ted with al executive power,1f
would, in uitiliinu Fe4eral forces, be insuring that the laws
of the haited State e a executed. That sction 3 of Article

1 is to be given a broad reeing was indicated by the- ourt
in both Ce eage, :35 :#.. 1 (1W90), and in re Deba, I5
U.S. - 64 (195). The ., ase involved the use o etrai
troopf it de ling with the P lian strike of 1 894 in order to

acont elt the free fow of the etei, to prevent the. obstuction
of interstate comuasrce, and to deal with violent actions by
ertain6 demonstrators ia ChiagO. The Caut treated as .aherent
in the power to inurve te fhithtuf" iect t of th law.-
the aility to )se Federal -troop o timee of: enerency, with
ti eepln& lna uafuge:

The entire attenith of the nation m: ay be used to
enforce in any part of te te lnd the f4lt and Ste

eicise of all ational powers and the security

1T The separate, arument for the Petsident as co nder in
chief would be tht the sdent mt give affirMatie recor

tio to his y to inre the safety of Aiercan troops in
vietnM. This argument would largely depend on the amount of
defenet supplies an d tatrials that the dock strike would pre-
vent rom reaching Vietnam. It should be nAoted, that , stilatr
argment conerning ZOrea was rejected by Justice Jackson in

h. i concurring opinion in lth Stee Sesr case, 343 U.S. at
64146. While the iajotey of the Court in the Steel seieure

case were leery of a peculiar sVgnificanoe of the executive
power.grant in section 1, an oxcoflent dicussion of the sig-
nificance of that ue, avoae to the overnent here is
foond in the dissent. See 34 UlS. at 661-3



of alA rtghts enteusted by the Conatittion to ftscate, The str(e m* arP of the ational govertment
may be t £faxth to brath way all obstntetious to
the freedm of iAntertate c re or the tresper
tation at the ratU. Zt the meenty ariofs the

aeEy o the ation" end ali of its miUt s, are at
the service of .the Union to compeli bedience to
-its lvam." 15 U.S. at Ss,

Obviously, a. trie by-.the doekvorkers would be an obstruction
to iaterstate conmrce, and atht possibty to some degree"
affect the tranapotakxon of to nemas An. additimonl face
of thi emergency attuAtion can be basod on two csiderations
which would, of course, be lev Sely. factual, i.s. 1) the
effect of the strike on.our national defense posture, partice-
srly as it relates to.car svpplies for Vietnam, and 2) the

* tsoeaic emezrgeney as d ltared by the Conresa in the Faer-
glcy Stabliation At and the Vatt fzesatiu lvo ordear

chih have kaplesntcd iv.3/

/ Generc1ly, these are the two eaergency condictons" 1(gg .
s defense and an econemit ewergency) wbich served as the basis
for tesident ruzeas aorde to etze the steealit Lo 1952

Chief Justiee Vinson to dissent, Indicated that the. granting
of various piat o oncatstl to the steel industry would hove
disrpted the price otabilisatioa program which had been enacted
by Congress. 343- US:, at 701. "Smilar consideratione would be
relevant in our itoaflic in Ught of the economic emergency
as declare4 -to the oe a tabituation Act, See discusaon
in sectiacl 4 a . it Usho4b-eP noted that the government did

the Earean confict 'ewa ifact a declored war, giving rise to
the avaioability of varde s wa powers -of the Congress and the
PrEtsdebt (to the xtent declared war I r needed for the. eaScase
of his war poers) uader the Constituton but instad based -
ita 41ata on a general eergeasy the exiteee of whE wais
not dleputed by the Set Industry. Indeed, Justie Franktrters

to his cou nering option, sf"edw the Solicitor General for
dsEclagtea in the case the "ePoers that f1sl from declared ar."

Of core, ithe acute proble to iat In showiag the existence of
an emergney but ein otng a eeostitutional power on hich the
President tcn aet

.Nw4



Another exposition of the broad power of£ the President
under Article II. section 3 t3 isure the faithful execution
of the l ews was ade by the. disenters (Chief Justice Vinsaon,
joined by Justice Minton and Justice Reed), i the Stegl Szre
case:

'Unlke an administrtive -comiseton con ficed to the
-enforcement of. the statute under w ich it was created,
or the head of ao department when aministering par-
ticulAr stat te, the Pr i dent is a constitutional
officer charged with taking care that a mass o-f egs-

tion'. e executed. Flexibility as to mode of execu-
tion to meet e tical dsituation is a matter of practi
cat. necessity, Ti- s practical construction of the
'T ke Care' elau., advocated by Job=n arsh ll was
adopted by.e this Court in n re aiagee a Debt. and
otha asets cited suar. 8 See aos 4 nEg n
17 .S. 1 6 ( Although mtore restritive viewr

of executive power, at4votated io dsasting opiiaons
of JustiLes Uolbee. MftReynolds -nad Strandelis were

s§tates 0g0, aembers of today's majority treat these
dissenting views as authoritative." 34$ U.S. at 702.

Emphais would additionally be gi ven to the fact that
presidential power to act onh a particular ocmasion may derive
from more than ot of the grants contained in Article II.

Cf. v.c UitedStvoaths 272 U.S, $2 (1927); Qtrisa*lw
Export 7. 9- _ 34l (1936).

Sigaitantly, Justice Clark in his oncurrtna opinion to
theSte SeiOzWre case indicates that in his view the Consti
uatio Ojes grant Ito the President exteaive authority in

tiwes oft grave and Iperative aktional e3reney 34 0.S
at 662. -Citing ZLttle V. vtreme& Cranmch 170 (1804)
Justice Clark's concrrence in the judgment of the Court is
based on the following reasonin:

.~ ~c~ ~~a g~~!~'~issr~tr~t lh ~*C~~3~3~id



SI concltude tha. a whte Conr.ss has laid 4own specific
procedures .to deal with the type of crisis controitng.
the President- e aust follow e prcedure.: i-meet - a
lg the rtes but :to the absence f such action by

SCongres't the Presi4ent's indepeadent power to set
desends Upon the - gra vity of the situatistt confroating

~ the nation. I cannot sustain the setzue in questiona
beeus here as in lgttLgv. 8treme, Consress had

pre cribed tuoethod to be followed by the SWae ldet na
, metng the merge.cy at head. 343 U .S. .at 662.

Add4e to the disseatin opie nin, the opinion of Justie Clark
indicates that there were foU justies who beived that t ee. he
President did in fact have the power to a ct cer emesrgea
ctes in the absence of a specific congresstornal authorization.

S3. The use f histor l precedents to justity the
-exercise of presidet tal power to dea. with various "e~Iermpe-

Snihese eht be another mians by wh eh the use of Federal troops
in this itena& Ln could be jaustifted. T*he problem t oea ,
ith these precedets is that they coul be smewhat disiu-

u.is.ed as either based the existene of or the threat of
sa=e war. mergency, or_ deotic violence. Vations types of
hiatoricaltpraedents ay be p1loyad: 1) execttite takingp"
of property for the benefit of the armed services and the use
of troops -durig tmergelwies (see $rieZ far the United States

S[herteiafter U.S. Erief. at 105>112, 120-144; Steel Seisure
se, 4 .S. 579 (152>); 2) th use of various pc cedents

cited by Justice Clark, 34 U.S. at 661 1-.3.

A consepending ergument with the Use of this wide range
of historical. pretedents way be based on the Justies Holmes'
idea that "o page of history 0s worth a volume of oAc."
lew York Trust Go. v. gg 256 US. 345,349 (1921). See

waye 309 U.S. 517 25 (10)
11.S. srit at 180hZ . That ad practice may in sami

tstaacee create a. presumption of 10a3lty .has been recognied
by the Court:

6*



adjtat t l huseav e to any oa contiauTed Zat m of
the~xeeunte Depatzeent won the prenmption that
anauthcri ~e acts %wId not have been allweed to be
so often repeated as to Crystallie into a regular
pract e a. That presumption is Rot. reasoning. in a
ietle b t the buss of a f wte and quieting rule

that in detCeniate the meaning of a statute or
the e staens of a poer, - vwh shal l be. gitve
to the usage itself.-even when the validity of
the practiceis s the uhj ect of investiatvation'

3aflj te Ov. t ilC 236 .S. 459,

A Ve*t l eoxam o of tueh a presidCental action was President
ftanklt eRoosevelt seizure in 1941 of- the Ca foraia plant
of the NIOrtth American Aviation Company. The breakdwn of
a otiationes to the lbor dispute ther involved led to the
President's actlon; there vwas no threat of or act al donaestic
violence prior to that seizure, althogh the existence of a
",r emergency at that tie May have been olearer than in our

- Jitie Jacksone (who wna Roosev s Atorne enera at
the time. of thet seiure), in the case 43 U.s.
at £4t89, diett-ayished the Noiit Amrican ease on the bcsa
tht the company was under direct and bitndig contracts to
supply defense items to the contry (seizte thus authorise4
by the Selective Service Act stine there was a failure of
compliance Ith overnmett. conhtrts), and the fact that the
United States in the Steel h e r. case had not allezed the
existeace of such contrats with the sta.l Indstry. ge goes
On, howavefrto Indiate that the strike at North Amaerc an was
in violation of the union' collective aSreement and that th&
natioUnat lbor union at the wagmeacnt of company approved
the salzure. Aditionally, he Claime that the strike was
win the nature of .ainsourrection, a cnanaritded politital
strike against the Government 2,end-lease policy. Here we
49e only. a loyal, Iawful, but re3rettable econaic disagree-
ec between nagiament and labor2" Justice Jacksoa s character-
isation 6f the insurrectionist nature of North American strihe
SMtS at Oeast Ope0 to qestion, taking that- the government
inJected itself Into wbat wasa purely ?rivate labor dispute.
For an accostr of that strike see U.N. iich, The Presidents and
avil. isoarder 177488 (1941)
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4. Oar prior dlscusion b been baed on the premise
that there does at xist any pror coressiona athori-
ation or the -use of Federal troops by the President,. There

does exist, however, one sttute on which such an action by
the President mri3ht be based. 10 U.S.C. 1 332 provides that
"(w-henever the Presidett considers that UnlVtwul obstructions,

cormbinatiOns, or Asse0blages, or rebellion aga inst the authority
of the U nited States, make it unpractteable to enforce the
lowa of the United States, he may iuse the armed forces "to
enforce those la s or to suppress the re on." Arguably
a longshoremots atrike would constitute du *utAful ostrue
tion" makin3 it unrracticable to nfaree the laws of the hited
States. *eare not VJer0, hoWver, of any !rior use of this
statute to dea with the problem of labor disputes resulting
in national emergeneos.

It could talso be argued that there is a Coaressional
2mandate taplicit in the ZConomic Stabilihation Act that the
Vrbesident be able to take rail ;atiep to deal with the
extstia eeoneatovc <Mergency that it argebly heightened by a
lonsgboee stke Staie the neceit for the use of

'ederal troops w4d txist only in the event the longahormen
relae to obey an tnmotion iganed (Ps*ang i to !is- fAet
issued) under sect l t05 of the At, ttU could be argued that
the deployment of the troops Is consistent with a cogreaional
policy iauthertznlm the President to deal with the econouse

an~ogency,

5. te note finally that-the Taft-lartley Act, 23 U.S.C.
.g141at. P. proVies o atr ta n- mvdies to the fae. of

labor dispates affetten certatian.nduttes. JSiasce:F Yank-
urter, Itn his cotnn odnion ic a the s§iee bcase,
343 U.S. t 5-404, reasons that thee: of Conress to
provide empress authoriatiaon la the Act for presidettal
siatnre in ir4tnces $nvok4$ the failaure of negotiations

datg te-aI tzy strike&S (sec 29 S C 5 176040) and
capress rejection of an amenment that would have granted
sch av authority, indicates that COngresa forever forestalled
a yresideanttL authority to seise. inch Ienaneney srdkes."

a r,,r* at ri~Q~,~~ Eda ra~-~~s' ~s~~ ~les,~~~



. Since Taft-Hartley tis presumably the basis upon which
negotiations to resolve the dispute were held drng the
prior longshoremen'tus strike in 197, a rebuttal to Justice
Frankfurter's opiaton is iportant in our situation. We
think Justice rank furter's reasoning is open to challense;
an argument ean be made that, contrary to his opinion. Taft-

aretley did not impiedly preclude a presidential intervention
in the face of exhaustion of the negotiatin procedures under
the Acts Specifically, there I aVguage *. the debates on*-S ceroash g that Act indicating that what Congress sought to avoid
was a provision for seiure as a routine, expectable del ee.
See U.S. Eref at 169-72. Senator Taft explained:

We did not feel that we should pput into the law, as
f pa 2t he colletie r ajin machinery, an

attimate resort to compulsory arbitraon, or to
seifure, or to any other action. We feel that it
would interfere with the whole process of collecti ve
bargaining. If ueh a. remedy is available s a
rent remedy there will always be pressure to
resort to it by 'hichever party thinks it will

eeive better treatment through such a process
than it would receive in Collective bargaining,and it will back out of collective bargaining. It
vill not oake a bone-fide attempt to settle if it
thinks it vill receive a better deal under thefinal arbitration which may be provided., 93 Cong.
Ree. 3835-3836 (1947) (emphasis added).

6. The foregoing represents our best efforts to establish
a credg~ e legal basis for such a use of Federal troops. This
ahould in no way be considered to be a change of our initial.
opinion expressed in our memorandum of March 13. 1972, on this
general subject.

Ralph E. Erickson
Assistant Attorney eneral

Office of Legal Counsel
9.




