
r---
-------. 

I I 

L� I 
'-----------

J 

L--�-�f 

Ms. Deanne Sieuaer 
Genei-al Counsel 
Department of Defense
The Pentaeon • _ 
Hashington, D. C. 20301 

Dear I.fs. Siemer: 

2 4 -MAR 1978 

'?his is in response to your request that the Office
of Legal Counsel consider the·restrictions t;bich the 
Posse Comitatus Act, 18 u.s.c. § 1385, places on the use 
of military personnel to assist t�e Department of Justice 
in the investigation and prosecution of frauds- committed 
by contractors in the course of procur�nt by the Depart­
ment of Defense. 

. . 
We understand.that the Criminal Division of the 

Department of Justice bas suggested that the.existing 
Memorandum. of Understanding between the two Departments 
be revised to permit Air Force Office of Special Investi­
gations and.Army Criminal Investigation Division military
persom\el to assist in the handling of such cases after 
they have been referred to th.is Department for pt'Osecu­
tion. These personnel have expertise in procurement 
investigations not otherwise available to the Det>artment
of Justice, and they can be expected to be famillar with
.particular cases from the pre-referral investigation •. 
The Criminal Division intends to use these talents in 
questioning_witnesses, organizing evidence, and providing
expert advice. It does not intend to use OSI or CID per•
sonnel to t.nake arrests, serve warrants-, or perform 
searches. The immediate issu0 is ·the extent to which 
the Posse Comitatus Act restricts the use of military
personnel in procur��nt f�aud i":7as,�tions. 
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The Posse Comitatus Act. 18 U.S.C. 1 1385, provides:

Whoever, except in cases .and under circum-
stances expressly authorized by the Constitu-
tion or Act of Congress, willfully uses any
part of the Army or the Air Force as a posse
comitatus or otherise to execute the laws
shall be fined not more than $10,000 or im-
prisoned not more than two years or both.

We are aware of no express statutory authority for
Army or Air Force personnel to cooperate in the criminal
investigation of procurement frauds committed by civil-
ians. The general issue is thus whether the proposed
cooperation would constitute "execut ion of the laws." 1)

After neaining the legislative history of the Posse
Comitatus Act and the limited number of judicial epplica-.
tions of it,. we have concluded as follows:

1. The Act prohibits the use of military person-
nel to perform authoritative acts such as making arrests,
searches, seizures, or custodial interrogations, on
civilian offendere within the civilian coumunity.

2. Although the question has not been conclu-
sively determined, the weight of authority is that the
Act prohibits the use of military personnel as informants,
undercover agents, or non-custodial interrogators in a
civilian criminal investigation that does not involve
potential military defendants or is not intended to lead
to any official action by the armed forces.

/ Ie note that the Posse Comitatus Act does not apply
.to the Navy and Marine Corps. However, Navy regulations
incorporrate the Act's prohibitions. See Sec. Nav. Inat.
5820.7 (May 15, 1974). oreover, the proposed revision
of Title 18, United States Code would extend the Act to
the Navy and Marine Corps. See S. 1437, 95th Cong., let
Sess., 6 301 (1977). For practical purposes, this opin-
ion is thus equally applicable to the use of Navy and
Marine Corps personnel. See also United States v. Walden,
490 F.2d 372 (4th Cir. 1974).
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3. The Act does not prohibit the armed forces
from using military personnel in investigations which
are required for them to perform their official functions
or from disclosing information so collected to civilian
law enforcement authorities.

4. The Act does not prohibit the armed forces
from using military personnel to give expert advice or
other indirect assistance to civilian law enforcement
authorities.

It is by now a commonplace that the Posse Comitatus
Act was passed as a partian reaction to the equally
partisan use of the Arzy for law enforcement purposes in
the decade after the Civil asr. 2/ The original attempt
to restrict this practice was through a rider to the
1877 Army appropriation bill that would have prohibited
the use of troops to support any state government. This
measure passed the Democratic controlled House but was
rejected by the Republican Senate as a restriction of
the President's constitutional powers. 3/ In 1878, the
House added a rider to the Army approprTation naking it
a felony to use the Army "as a posse comitatus or other-
wise under the pretext or for the purpose of executing
the laws" unless "exprossly authorized by Act of Con-
gress." The Senate amended this provision by striking
out "under the pretext" of law enforcement and "express'
authority, and by adding the authority of the Constitu-
tion to statutory authority. The conference committee
devised the language of the present statute.

The proponents of the measure in both the House and
Senate made it clear that they intended to prevent. the
use of troops as a posse comitatus: i.e., a body of

2/ See, e.g., Note, The Posse Comitatus Act: Reconstruc-
Eion Era Polities Reconsidered, 13 Am.CrfRi.L.Rev703,
704-710 (1976); MeeksLaw Eorcement: A
Civilian Authorities in Vioatlon of the Posse Iatu.

21/ See Note, suora note 2, at 70849.

* _/ See Note, sspra, note 2, at 709-10.
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armed men employed for the Occasion by the local marshal
to overeome or overawe resistance in the execution ofhis duties. 5/ It is less clear what they meant by "other-wise to enforce the lawo."' Proponents of the Act in. both
Houses alluded to the use of troops to collect taxes,
maintain order during strikes, and influence elections

. by ntimidat ion of voters. However, the only approach
to a general definition of execution of the laws was made
by Senator Hill of Georgia.

Senator Hill contended that the abuse to be avoided
was the use of persons subject to military law and di-
cipline to execute the low. "teuting the law, " he
explained, was the actual or potential application of
force by a civil officer under a court order, process,or
other lawful command of the government. He stated that
the only proper role for the Army was to suppress counter-
force wich was too great for the civil power to overcome,
and he concluded:

If there is anything that comends our system of
Sovernment as a government designed for preserva-
tion it is that the military power shall never
be called in to 'execute a civil duty, to enforce
a civil process. As I say, they may put down
opposition to it but the courts alone and the
civil officers aes ought to execute the pro-

* e. * * *

I care not by what agency it is brought about,
the fact will remain that vhenever you need
the military arm habitually, or . . . whenever

-you conclude that it is right to use the Army
to execute civil process to discharge those
duties which belong to civil officers and to
the citizens, then you have given up the char-
acter of your Government, it is no longer a
goverment founded in he consent of the people;

. See 7 Cong. Rec. 3581 (Conressman Rimml), 3678-79
tCongressman Southard ), 4240 (Senator Kiernan) (1878).
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~t has become a government of force. She Amy
is 8 governmmnt of force; it has no ctvil func-
tions in the proper sence of the tenrm. /

In sum, he believed that the Act should prevent the use
ofpersons subject to militery discipline as the power
behPn~a comumans hich are directed to the e ordnary cit-

This genaerl analysis and the specific cases men-
tioned by other proponents of the Act have a common
element: military- personnel applying force to the civil-

. ean conmuaity in the normal courae of civil government.
hen Congress prohibited the use of the Army to execute

the laws, it appears to have had in mind actual or
threatened coercion by persons s bject to military dis*
cipline on behalf of civil law enforcement officers. It
was not presented with instances of advice or technical
assistance to the civil authorities and did not consider
this practice. _/

Until recently, the Posse Comitatus Act received
little attention in the courts. 2/ Modern federal cases
applying the Act to military assistance to chivlian law

S7 Cong. Rec. 4245-47 (78).

I See also 7 Cong. Rec. 424344 (Senator lerriman)
(1878). Senator ~Edmnds, an opponhent of the ausaure,trgued that it was necessary to place military force at
the disposal of civil officers. 7 Cong. nec. 4242
(1878).

/ In the light of the structure of the Army ead the
state of law enforcement in 1870,. there we probably.
.mnothing to be considered,

/ The only cases beteaon 1878 and 1960 involve the ar-
rest by the military In occupied territory of persons
subsequently tried for treason -the WUIted States. See-D'v. United States, 192 F.2d 338 (9th Cir. 1952);
flarsv. thniid S tEas, 182 .. 2d 962 (D.C. Cir. 195);

E Unv. TT:iiIi ' es, '171 F.2d 921 (1st Ci. 1949).
All- tree courts hld ~t Congress had not intened the
statute to apply to fore a territories under military
government, and that the arrests were therefore lan~tl.



It' -

enforcement call into three groupo a v. United
Statest 1/ !salden v. United States; 111and h aenoun w ded

ils a t against the United States under the
Feder-a -- Yot Clais Act by a bystander injured in a b eli
copter crash. The local dir Force comaander had provided
the aircrzft and crew to assist civilian officials search-
in for n. escaped prisoner. The district court hold that
the use of the helicopter and crew was assistance to local
law enforcement officials in performng their. duties., that
the Posse Comitatus Act prohibited all such assiestance,
and that the persons involved vere therefore not acting
within their authority so as to eake the United States
liable under the FTC. nn v. United states, 200 .
Supp 457, .63-65 (L.D.. . 1961).

United States v. talden, 490 F.2d 372 (4th Cir. 1974)
aMs a prosecution of Ev~HlIn ?X employee for sellisg

firea~ r to ineligible purchasers. In the course ofth
invest~igaiaon, enlsted Marines txre used as undercover
agents, posing as ineligible purchasers of firearms. The
Court of Appeals held that the use of the arines violated

- Navy regulation which applies -the Posse -Comitatus Act
to the Navy and erine Corps. 13/ Id. at 324-25. The
court stated in dictum that tong pi cy considerations
supported a careful restricton of ilitary i lveent
in civilian law enforcemnta, Id. at 375. It also cited
sympathetically the argument o'the Act's congressional
sponors that the Constitution prohibited the use of the
Ilitary to enforce the laws without statutory approval.

10/ 200 .Supp. 457 (E.D. ... 1961).

S490 F.2d 372 (4th Cir 1974).

1l United States v. Ca er, 541 ,..2d 1275 (8th Cir.
T76); Unite v. _, 419 F.Supp. 186 (D).
N.D. e9svetdatt eFeather, 392 F.Supp.
916 (D. S.D.-ed State v Means 383 F.Supp.
368 (D Sd. 1974) M v. I .o 380 F.

. 1375 (D. Nb. 74 f I d s -ed, -510 V.2d
808 (8th Cir. 1975).

V/ The regulation is now Sec. Nav. Inst. 5820.7 (May 15,
1974).
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C.However, it declined to impose an exclusionary rule
on the ground that the violation was inadvertent and
prior law unclear. .1d. at 377.

The occupation of the hablet of tounded ECe, South
DoEota,- by armed protesters gave rise to several prose-
cutions in which the effect of the Posse Comitatus Act
on Army assistance to civilian law enforcament officials
was ehaustively considered. All four district courts
found essentially these facts. Federal law enforcement
at Wounded Knee was under the direction of the FBI. The
Department of the Army soet Colonel Volney Warner, Chief
of Staff of the 82d Airborne Division, to report on the
need for the use of troops. 15/ He advisad the 'FB offi-
cials in charge to change the-r polUy from shoot to kill
to shoot to wound, to adopt the Army's rules of engage-
ment :for disorders, and to nogotiate with the octpiers.
The Army also provided logisatcal support, iAnaCuding
armored personnel carerier, with a supply officer to keep.
an inventory. The military vehicles were maintained by
the Nebraska National Guard but crewd by Justice Depart-
ment personnel. Finally the Nebraska Air National Guard
provided reconnaissance flights. All of the distriet
courts found that these activities constituted a use of
t"any part" of the Army and Air Force. J

articipants i n the occupation were tried for vio-
lation of 18 U.S.C. § 231(a)(3), which rbohibits inter-
ference with a las enforcement officer in the lawful
enforcement of his duties during a civil disorder afeect-
iog a federal function. All of the courts involved held
that to establish that the FBI aere lawfully performing

14 SeeI 7 C Rec. 3581 (Cong. imme 1), 4243 (enator

15/ Authority for their use vould have been 10 U.S.C.
T 332-34.

16/ See United States v. McArthur, 419 F.Supp. 186 192-
S(D. 196)d S tate. v. Red FVater, 392

Supp. 916, 921 (D. tere JrantteslT,
380-F .Supp. 1375, 1577-78 (D. AT. 1974)
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their duties Z the prooecution had to prove that, the Army
* ad Air Force assistance did niot violate the Posse Com-

* ttatus Act. I

the district judge In United States V., jaramiflo,
380 r.Supp 1751 1380 . 974)aConsideedt

* any inflUee by Army personnel on civilianlaw enforce-
mont officers would violate the Act.. Since he could not

* find beyond a reasonable doubt that Col. T-Tarnar' a advice
had not influenced the IBI, he found for the defendants.6

* T.his "influence"' atadard was followed by'the judge.i
United Staes v. M~eans, 3$3 F.$iupp.. 368, 374-75: SX.D.
W97M uoetoraT~larected vardict fir the d:fendants.

* Neither decision examines the legislative hietory of the
Act. Instead, igamil1o cites Lair v. Tatum, 408 U.S. I.
(1972), In supporo. a public "PTLey ag .nst any umiliw-
tary involvement in civilian la. enforcement. See gaited
SttsV. aramillo, Mauna 38 Supp. at 137916

The district-judge in Vie.8ae v. Red Feather.
392 F*Supp. 916 (D. S.D.. 19-15) neiiiid the1~Tegisatie
history and concluded that Coijress had only intended to
prohibit direct military involvement in law enforcement.
He hold that the "exacttion of the law"~ forbidden by the
Act consists of any member of the Armied Forces taking "'an
active role in dirdet law enforceamet.0" United States
v. Red lregther-, awa 392 F.Su~p. at 92425. THE uuld
InecIue partlcipEEM in or direction of:

arrest, ieizure of evidence search of a per-
son; search of a building, Investigation of a
crime; interviewing utncss2s; pursuit of an
escaped civilian prisoer; saerch of an area

-for a Ouspact; and other lI= activities. Id.

tvassive involvament, uIitch Is not 'OGxacutionj" Includes
presence to obberve and report,, orpration of contin-
soney plans for lawful military intervention, advice to

17~/ See United States V. Calpars 541 Fed. 1275, 1277-78
{fth Cir. 1 97O); unslted Sta V. VqXCA1rthvr, 419 IP.Supp.
287, 194 (D- .9 19I76); Uited States v. Red Feater,
352 'r . "IM 916,-921 (D. S.. 195; Unted S-ta es v.
tMen, 53F.Supp. 3668 374477 (D.~ S.. 174); fTated

i~~tatosa v.V3~ .Supp. 1375, 1381 (D.t~7

W97438-



civilian officials, and use of pi3reonel to deliver and
maintain equipment for civilian use. Id. The court
found that the military involvement atCounded Iane was
passive and therefore not "execution of the laws." Id.

The same result was reachod in United States v.
McArthur, 419 F.Supp. 187 (D. XN.D. 6).or a somehat
iEffeent reason. The district judge stated that Con-
grGss intended to prevent the military from exercising
authority over civ.lians because the military by back.
ground and traing, are not sufficiently sensitive to
constitutional rights. Id. at 193-94. Citing Laird v.
Tatu , 408 U.S. 1, 11 (1T72), he reasoned that ~' "'geb-
cute the laws" irplied "an authoritarian act" and that
the Posse Comtatus Act therefore prohibited using ili-
tary personnel to "subject the citisens to the exercise
of Mrlitary powers which were either regulatory, pre-
;scriptive, or compulsory in nature, either presently or

rospectively." United States v. t4Arthur, $ )a, 419
Y upp. at 194. Coll ilarnr, the court oUn , d no
control over the tBI's operations; his influence depended
entirely on expertise and persuasiveneas. Bence, his
presence and advice subjected no one to military author-
ity, and he did not "execute the laws." Id. at 195.

Woreover the court stated that the Economy Act, 31
U.S.C. § 686(a), provided statutory authority for the
use of military personnel and supplies indch did not,
otheruise violate the Possee Comitatu Act. Col. Warner's
expert advice on the management of civil disturbances was

re 1y a personal service supplied from one department to
another.

Finally, the court notad, Colonel Uarner was per-
forming a legitimate function by observing and reporting
to the Department of Defenoe. The President has statu-
tory authority to use troope to execute the laws. 18/
This includes the authority to have members of the mil-
teary prepare to tedke uch action if it should be ordered.
United States v. McArthur, sugr, 419 F.Supp. at 195.

The Court of Appeals for @tf Eighth Circuit affirmed
the McArthur and Red Feather convictions in United States

18/ See 10 U.S.C. § 332-34.
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v. Casper, 541 F.2d 1275 (8th Cir. 1976). 19/ hile the
court affirmed the findig of fact in McArthur that the
Act had not been violated, it did not discuss the legal
standard used by the ti district courts. 20/

Also of interest is Uatted States v. Banks, 539 7.2d
14 16 (9th Cir. 1976),. here a civilian ed on a
miltary base by Air Force Police contended that this
violated the Posse Comitatus Act. The court held that
the Act did not restrict the histotic authority of the
armed forces to maintain order on property under their.
control. 21/

The state courts of Oklahoma have also considered
the Act's application in three dug law prosecutions.
'In HUbert v. State, 504 P.24 1245 (k-LCr. pp. 1972) and

id dv., 507 P.24 1323 ( ki.Cr. Ap. 1973),
g Zt at .oof Army personnel led to c viLLan sup-

ptieris.. 'The plocal police we notified, and CID personnel
made undercover buys from the civilians. Arrests were
made by civilian police. The state .court held that be-
cause the information was first developed in a legitizate
mlitary investi~ation, and the military personnel exer-
cised no "autority over the civilian offnders, the
Act was not violated. Hubert v. State, s.a, 504 P.2d
at 1246; f1idebrande v.tste, ,ra. 50T. d at 1324-
25. 22/ Xn -- v. '-ate, P.2d 125 (Okl.Cr.App. 1973),

19/ The Posse Comitatus Act finding in Red Feater was
e .fore the district court in JcArthur on a stpulated

joat motion for- reconsideratioE. United States v.
@ase. 541 F.2d 1275, 1278 a. 8 (8th CI'"T 1976).

S20/ Judge Heaney, dissenting, Would have adopted the
"Influence" standard of United States v. Jaramnilo.
United States v. , 5FY23T2.75, O1W 8t th~ Cir.
1975"i Te"major t disapproved of the boldinS of
that case sub silentio.

21 See generally aeterer v.
367 U.S. 886 (1961); 3 Op. Atty Gen. 264 (1837).

22/ Since the court found the Act bad not been violated,
t did not pass on the defendants' claim that an eclu-
sionary rule was the proper rcmedy.
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c4r. denied, 415 U.S. 932 (1973), the subject of the to-
W gft ET3 as a soldier livi" of base. CID agents

underi the direction of the local polce made bws to.
further a puraly local Investigation. The court, with-
out mationtn the subject's military status, held that
the Act was not violated because the undercover agent
ezercised no authority over the otbject ,L3/ L-Ev.
tate, sMera- 513 P.24 at 126.

Sevzeral general principles emerge from these sources.
The first is that the Act was Intended to prohibit the
employamat of persos sUj ect to military discipline to
coerce or threaten to coorco civilians in the ordinary
course of crimial or civil proceedL.. The use of the
term Obeecute" and the Practices cotplained of by the
Act'sa proponents oh that Conress ~tended to remove
the throat of actual or potential allitery force £.fro
the ord ary occasions of compalsion by the civil author-
ities. this intent to consistent with the traditional
Anglo-America subordination of the military to civil

tort. 24/

The second, hich is the converse of the first, is
that the Act does not prohibit military assistance to
civilina lw enforcement that does not involve the mili-
tary in the exercise of authority over civilians. Con-
gress did not condemn military expert advice or tethnical
assistance to civilian authorities, and these do not
create the danger of Qilitary conogulston of civilians

,hich it did fear.

/ Lee's military status is antioned in Vote, aE
note -2, at 722 a. 109. 7he article is severely c r L;il
of the decieion.

It should also be noted that Lea as ritten is
cotrary to Walden v. United Stat,790 .24 324 (4th
Cir. 1974). Via ggI cur udi not -cite the earlier
deciion.

2 gf See Laird v. Tatim 400 U . 1, 17-24 (1972)
touslas, m"isaea j; eSd t v. a&4.ge, 490
.24 372, 373-75 (4th Cir.hiFo Staten v.

-Arthur +19 .Supp . 187 193-94 , . ); 7 Cong.
1 757 (p. StL), 243 (Sen. -o3rrian) (1878).
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hird1ly, hfle Congress intended to ueep military
force out of civilian governweI t there is no indication
that it meant to affect the Amy's lternal Mdiisetra-
etin -or the performance of its proper functions.

TWhus, persone subject to oflttary disepline may not
aid laI enforceemat in the civilian counmity by prtict.
patiag without constitutional or statutory authorty i
a arrnest, suit, search, seisaure,, service of process,
or custodi'l %terrosation or by providing an actual or
potential bhow of force to prewnt disorder. 25/ Simi
larly, they may not intervene in a purely civian Ocrin-
nal tresaction as Informers or undercover agnts under

the control of civilian officials where their participa-
tion is not an sodbreat part of the tra naction. 26/ On
the other hband, military personnel acting to theiroffi-
cial capacity ay provide civilian law einfoream ent offt -
Clate width e rt' .advics as long as it rem a merely that
and does no t bco ntrol. 23J They may also collect

25/ See Unite- a v. Mt4cArtur, 415 FP.So. 187, (D.
ED. l976 ;at tteslVfl ~eahch, 39 W..

916 (S. S.D. W v.'t-tia i . 1, 200 824-
457 ( . . v. ta 54 . 89
25 (tan. 1976); 17 Op.dTIry go-7fg (181).

26/ See United States v. aldC 490 7.2d 372 (4th Cir.
T1). Wt o. 'La V. Stat, 5 V.2d 125 (Okl. Cr.
App. 1973). SinFetho Er" in WaIdleg took place on
property under military control, ts pearticular holdIn
s called into question by United States v. gl , 539

7.2d4 14(9th Cir. 1976).

We do not believe that Walden would cover a case
here military personnel te aproached by a civiltanm

to coanit for erple, oesp ouage or theft of sovernmnt
rpert ecase their a position. in such

Rases h contemplated crim con not take place tIth-
out the help of a member of the a=ad forces and the
civilian offender initiated military ol vMaMt. The
u se o~.f the Posse Couitatu Act not be serv8

ivlialaw ofoeemal offic ials

27/ United -States v. Cas er, 541 F.24 1273 (th CiTr.
?W76); United States v. r 419 .-Supp. 187 (D.
91. (N.D. g v. eeather, 392 P.Supp.
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information necessary for the performance of the 1awful
rcetons of the armned sorvicees. 28/

Under these principle, the Posse Coitatus Act does
not. prohibit OSI or CID porsonnel from adviesing the
Departmentb of Justice about the proper handtBa of the
inveBlgation or prosecution of a procurement fraud case.
Such advice could include analystis of collected. infora-
tion, recoumendations for furt her inquiry, and suges-
tions as to the presentation of the .case. By either the
standard of Red Feather or McArthur this involvement is
indirect nd non-auhoritartEn Tere is no contact
with civilian targets of law enforcement, no actual or
potential use of military force, and no military control
over the actions of civilian officials.

Similarly, the Act does not prohibit the use of
ailitary personnel to intervio ' itnesses or ezamine
documents when the information is necessary for the
eervice concerned to taIe administrative action. As you
are aware, the armed ervices have extensive administra-
tivee remedies available to th- in their relations with
contractors. Under the Truth in Negotiations Act, 10
U.S.C. 9 2306(£), contractors in. large negotiated pro-
curements must provide the service concerned with accu-
rate cost data, and the service may unilaterally change
the contract price to correct false statements of
costs. 2/ The armed services also have the right to
cancel a Econtract for fraud in the inducement or perform-
ance. 0 Fintally, after an dini strative hearing, a

28/ United StatesII. v.Mcrh 419 .Sup.. 187 (D. Ni.
16); c~. United States v. _E _, 539 .2d 14 (4th Cir.
1976) .

9/ See 10 U.S.C. § 2306(f); 32 CFR 7-104.29(a) (1975).
peals by a conatrctor are detemined by the Armed Serv-

ices Board of Contract Appeals under the disputes clause
of the contract. See generally Nash & Cibinic, Federal
Procurement Law 313-25 (1949).

30/ See United States v. Am Process qupel~n Co.
R5 U.S. T11 -T (1967); BroF n v.I t.Untes states, 524

F.2d 693, 699-700 (Ct. Cl.. 1973 See rallx t e .

Trailer Co. v. United States, 350 U.S. 148-, 151 (17).
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*service st ebar a contractor from~ further business beo-
cause of fraud. 31/ It Is reasonably peen ar 1 to then
"omise. of tMesa ftnct43n for th armed sesi to.

* collect informstion about the award ad perforwanoc of
their eontacts by laterview4ug pezeso 3 connected. with
than and o a aig biess recorft. 11othiM3 fvi the
l leislative histoty of the. posee Co nat x Act lead to
the couclu~sioa that Congress wideratood-the "'execution
of the Uwae* to include that a dmiifltration of their ova
.contracts by th services. 'This being no, military per-

* soml- maybe, used to perform that; fanction,.

If the ariued service may la unly uwe miity
persomnnGel Ito collect inoraztin: relatig toucontractsfor h :owun s, the Posse ~oi p tu Act does not pro-
hibit themn froam turning It over to the Dearm t of
Justic. as tated aboo, Coagzocea intondod to keep
military personnel from exortilu force on civiliausI
matters that were of coincern only to the eivil authori'.
tiea. M~ore the servicais have a lagit1liata lnterest in

* collecting informat ion for their ow proeedinga9 # thay
will be Involved with tha civilian targets of on Investi-.
gatLiona ~bt er or not they ka~ep the reults to themelves .
Thus, thet polic y of the Act is not furthered by pcavent-
it .disclosure. lDoreover, the contrary interpretaetion
woul.d lead to uairoasonoble results. It culd for
emple, prevant a mili t:r poliesr .zho lekully- aar
rested :a civilla on a .military p)oCt from rporrtin the
aarret or testifying for the prosecution. 3 It iould
prevent evidence collected for sa prosen n - nderr the

Unforua Code of titary Justice fxo beiag used -to pros-
ete a. civilian cdo-defeant £1cbr to the pow-t it

v~old prohibit the aanistin practice of reporting possible
procarement frauds that are discovered3 miitar~y in-
vestigators. Accordingly ws coace tat didrss41
'tot intend the Act to strut; the armaed. servies dumb.
vhon it left themu free to aes ad Wear*

31'32 cFM S 1'.6c0(b)j, 1-604.1 iii) . See generally
_______ v. Pr 334 F.26 310 (D.C. Cir. 1964).

32/ See United Statics v. 5 F. 2d 14 (9 th Xir .
I70) ac f.. Hubert v.st : P*2d 12455 1240 (Okl.Cr.

App. 197.)..
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It is -not clear whether the Act prohibits the se
of military personnel under civilian direction for non-
custodial witness interviews in purely civilian investi-
gations. On the one hand, non-custodial questionin is
not an "authoritarian act," 33/ particularly vhen the
target of the investigation TU not involvad. A narrow
reading of the legislative history might thus lead one
to conclude that it is not within the class of military
activity Congress intended to prohibit. On the other,
such interviews are a characteristic police activity and
involve contact with the civilian population. . They would
conatitute direct participation la law ewforcement under
the standard in Rad Feather. 34/ oreover, the use of
military personnel under civi m direction to perform a
routine civil police function closely resembles use as a
posse comitatue itself.. Whie we cannot state with cer-
tainty kow a court might rule, we believe that the
traditional suspic-on of military involvemnt in law
enforceent 35/ would probably lead a court to find that
the. Act had. "eien violated by the use of military parson-
nel to interview witnesses in a civilian criminal
investigation where the armed services have no independ-
oat authority to conduct an investigation.

In conclusion, the osse Conitatus Act prohibits
the use of military personnel to provide direct assist-
ance to civilian authorities in applying legal force to
civilians. It thus prohibits the use of 081 or CID per-
sonnel to make arrests, searches, or seizures in the
civilian comunity in connection with a Department of
Justice investigation of a procurement fraud case. 36/

.33/ See United States v. cArthuro, 419 F.Supp. 187 (D.
D. 1976).

34/ United States v. Red Veather, 392 F.Supp. 916, 924-

35/ See note 24, supra.

36/ Thie, of course, does not affect the statutory or
contractual access of the armed services to contractors'
financial records. See 10 U.S.C. 5 2313(a) ; 32 CFR
§ 7-104.41(a).
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It does not prohibit military personnel from prmvidin!
expert advice to civilian law enforcement personel aut
particular situations, and it does not prohibit the armed
services from sharing tith civili n la enforcement offi-
cials iformation hich they collect in the performance
of their lawful functions. Thus, as long as the military
personnel arc not. used to exercise authority over civil-
tans, the Posse Comitatus Act permit tha to participate
with Department of Justice personnel in a joint isvestl-
gation that serves both federal civilian law enforcement
and lawful military purposes.

We trust that these principles can be applied to
permit military personnel to provide various forms of
assistance to a Department of Justice investigation of a
criminal fraud committed on the Department of Defense in
the course of procurement. This Offi e will be glad to
review any concrete proposals for coordinated investiga-
tions for compliance with these principles.

Sincerely,

ary C. Laton
Deputy Assistant Attorney Geeral

Office of Legal Counsel
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