2 4 MAR 1978

Ms. Deanne Sicmer
Ceneral Counsel
Department of Defense
The Pentagon

Washington, D. C. 20301

Dear Is. Siemer:

This is in responses to your request that the Office
of Legal Counsel consider the restrietions which the
Posse Comitatus Act, 18 U.S.C. § 1385, places on the use
of military personnel to assist the Department of Justice
in the investigation and prosecution of frauds committed
by contractors in the course of procurement by the Depart-
ment of Defense.

We underscand'that the Criminal Division of the

" Department of Justice has supggested that the axisting

Memorandum of Understanding between the two Departwments
be ravised to permit Air Force Office of Special Investi-
gations and Army Criminal Investigation Division militery
personnel to assist in the handling of such cases after
they have been referred to this Department for prosecu-
tion. These personnel have expertise in procurement
investigations not otherwise available to the artment -
of Justice, and they can be expected to be familiar with
particular cases from the pre-referral investigation.

The Criminal Division intends to use these talents in
questioning witnesses, organizing evidence, and providing
expert advice. It does not intend to use OSI or CID per-
sonnel to make arrests, serve warrants, or perform
searches. The immediate issue is the extent to which

the Posse Comitatus Act restricts the use of military
personnel in procurement fraud iavestigationms.
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The Posse Comitatus Act, 18 U.S.C. § 1385, provides:

-~ Whoever, oxcept in cases and under circum-
stances expressly authorized by the Constitu-
tion or Act of Congress, willfully uses any

part of the Army or the Air Force as a posse
comitatus or otherwise to execute the laws
shall ba fined not more than $10,000 or im-
prisoned not more than two years or both.

He are aware of no express statutory authority for
. or Air Force personnel to cooperate in the criminal
investigation of procurement frauds committed by civil-

© dans. The gene‘rag issue is thus whether the proposed

cooperation would constitute "execution of the laws.®” 1/

- After exemining the legislative history of the Posse
Comitatus Act and the limited number of judicial epplica-.

- tions of it, we have concluded as follows:

_ 1. The Act prohibits the use of military person-
nel to perform authoritative scts, such as making arrasts,
searches, seizures, or custodial incerrogations, on '
civilien offenders within the civilian community.

2. Although the question has not been conclu-
sively determined, the weight of aguthority is thet the
Act prohibits the use of military qersonnel as informaunts,
undercover agents, or nomn-custodial interrogators in a
civilian criminal investigation that does not inveolve
potential military defendants or is not intended to lead
to any official action by the armed forces. g

1/ e note that the Posse Comitatus Act does not apply

to the Wavy and HMarine Corps. However, Navy regulations

incorporate the Act's prohibitions. 8ce Sec. Nav. Inst.
5620.7 (May 15, 1974). Moreover, the proposed revision
of Title 18, Unitecd States Code would extend the Act to
the Navy and Marine Corps. Scee S. 1437, 95th Cong., 1st
Sess., § 301 (1977). For practical purposes, this opin-
ion ias thus equally agpucable to the use of Navy and_
Marine Corps personnel. See also United Stgtes v. Walden,
490 ¥.24 372 (4th Cir. 1974).
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3. The Act does not prohibit the armed forces
from using military persomnel in investigations which
are required for them to perform their official functions
or from disclosing information so collected to civilian
law enforcement authorities.

4. The Act does not prohibit the armed forces
from using military personnel to give expert advice or
other indirect assistance to civilian law enforcement
authorities. - , :

It is by now a commonplace that the Possc Comitatus
Act was passed as a partidsn reaction to the equally
pdartisan use of the for law enforecement purposes in
the decade after the Civil War. 2/ The original attempt
to restrict this gtactice was through a rider to the
1877 Army appropriation bill that would have prehibited
the use of troops to support any state govermment. This
measure passed the Democratic controlled House but was
rejected by the Republican Senate as a restriction of

. the President's comstitutional powers. 3/ 1In 1878, the

House added a rider to the Army appropriation making it
a felony to use the Army “as a posse comitatus or other-
wise under the pretext or for the purpose of executing
the laws" unless "expressly authorized by Act of Con-
gress.” The Senate amended this provision by striking
out *under the pretext™ of law enforcecment and "express™
authority, and adding the aguthority of the Constitu-
tion te statutory authority. The conference committee
devised the language of the present statute.

The proponents of the measure in both the House and
Senate made it clear that they intended to prevent the

use of troops as a posse comitatus: i.e., a body of

2/ Sce, e.g., Note, The Posse Comitatus Act: Reconstruc- -
Tion Lra Politics Reconsidered, I% 2m,.Crim.L.Rov, 703

m. t 9 2 [ ] L ]
704-710 113735;_ Meoks, lllegal Law Enforcement: A%l
Civilian Authorities in Vi%ﬁa-l'&- n of the Posse Coﬁf%—:ntéa
-—E. s . v 4 . * . ' . .

.L.Rev

3/ See Note, supra note 2, at 708-09.
4/ See Note, suprs, note 2, at 709-10.

_'..3._.
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armed men cmployed for the occasion by the local marchal
to overcome or overawe resistance in the ezecution of
bis duties. 5/° It is less clear what they meant by ‘other-
wise to enforce the laws." Proponents of the Act ia both _ _ |
Houses alluded to the use of troops to c¢ollect taxes, |
maintain order during strikes, and influence cleetions
, by intimidation of voters. However, the only approach |
"~ to a8 goneral definition of exrecution of the laws was made 3
by Senstor Hill of Georgia. - o |

Senator Hill contended that the sbuse to be avoided
was the use of persons subject to military law end dis- -
cipline to ezecute the laws., ‘'Bxecuting the laws,™ he
explained, was the actual or potential application of
force by a civil officer under a court order » Proecess,or
other lawful command of the govermment., He stated that
the on‘]z proper role for the Army was to suppress counter- -
force which was too great for the civil power to overcome *
and he concluded: : '

If there is anything that commends our system of
government as a govermment designed for preserva-
tion it is that the military gower shall never
be called in to exccute a civil daty, to enforce
a civil process. As I say, they may put down
ogposition to ft, but the courts alone and the

. c¢ivil officers alome ought to execute the pro-

& e . ° * &

1 care not b{ what agency it is brought shout,
the fact will remain that vhenever you need
the military arm habitually, or . .” . vhenever
you conclude that it is right to use the Army
‘to execute civil process, to discharge those
duties which belong to civil officers and to
the citicens, then you have given up the char-
acter of your Government; it is no longer a
government founded in the consent of the people;

"5/ See 7 Cong. Rec. 3581 (Congressmen Rimmsl), 3678-79
(Congressman Southard ), lezls@n-%mmr Kiernan) (1878).

A
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it Bas become a govermment of force. The Army
is s government of force; it has nmo civil funec-
tions in the proper sence of the term. §/
In sum, he believed thet the Act should prevent the use
gﬁh g:;sons subject to military disciplinc as the power

.This generel analysis and the specific cases men~

tioned by other proponents of the Act hagve a common

clement: military porsommel spplying force to the civil-

. ian commmity in the normal course of civil government.

tVhen Congress prohibited the use of the Army to execute
the laws, it appears to have had in mind sctual or B
threatenzd coercion by persons subject to military dis-

“cipline on behalf of civil law enforcement officers. It

vas not presented with instances of advice or technicsl

assistance to the civil authorities and did not consider
' this practice. 8/ _

Until recently, the Possc Comitatus Act tecai-iredé

 little attention in the courts. §/ Modern federsl cases

applying the Act to military assistance to civilion law

6/ 7 Comg, Bec, 4245-47 (17479).-_
' %{873?& also 7 Cong. Reec. 4243-44 {Senator Merriman)

, _Senator Edmmds, an opponent of the measure,
‘argued that it was necessary to place military force at
%%7g;.sp sal of civil officers. 7 Comg. Rec. 4262

8/ 1In the light of the stmm_ré of tﬁe Army and the
Eéa,te of law enforcement in 1878, there was probably.

nothing to be considered. ,
- 9/ %he only cases between 1878 and 1966 involve the ar-

Test by the military in occupied torritory of persons
suboequently tried for treason in the United Stotes. See

v. Unfted States, 182 F.2d 962 (D.C. Cir. 1950);

v. United Btates, 171 F.2d 921 (lot Cir. 1949).

ALY three courts EE%E that Congresc had mot intcaded the
statute to apply 2o foroign territorios vnder military

~ government, gnd thot the arrests wewe thorefore lawful.

-'S'd-

_ ad commands vhich are directed to the ordinary citi-
zen, 1/ _ o |
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cnforcement £all into three groups: WYWrymm v. United

States; 10/ Walden v. United States; 11/ end the Wounded

!ﬁ% wns a suit against the United States under the
Federal Tort Claimg Aet by a bystander injured in 2 heli~
copter crash. The local Air Force commander had provided

the aireraft and erew to aseist civilian officials search-

inz for an eseagﬁd prisoner. The district court held that
the use of the icopter and crew was ascistance to local
law enforcement officlals in performing their duties, that
the Posse Comitatus Act prohibited all such assistance,
end that the persong involved were thorofore not acting
within their zuthority so as to make the United States
1iable under the FICA. van v. United States, 200 F.
Supp. 457, 463-65 (E.p. N.Y. 1961). _ -

United States v. Halden, 490 F.24 372 (4th Cir. 1974)
was a prosecution of a civiliasn PX e@lg&e for 8entﬁ5
firearms to ineligible purchssers. In the course of the
investigation, enlisted Marines were used as undercover
agents, posing as ineligible purchasers of firearms. The
Court of Appeals held that the use of the Marimes violated
- & Navy regulation vwhich applies the Posse Comitatus Act
to the Navy and Marinz Corps. 13/ 1d. at 324-25. The
court stated in dictum that ctrong policy considerations
supported a coreful restriction of military iuvelvement
in c:tv;uaig ﬁw g:fommta %gihatAS‘I?. It slso igit%d
sympathetica the argument of the Act's congressiona
sy?;sors thet zhe Constitution prohibited the use of the

litary to enforce the laws without statutory approval.

10/ 200 F.Supp. 457 (E.D. K.Y. 1961).
11/ 490 F.2d 372 (4th Cir 1974).

12/ United States v. Casper, 541 ¥.2d 1275 (8th Cir.
1576) United States v. HchArthur, 419 F.S%g' 156 (D.
N.D. 1976); ted States v. Red Feather, 392 F.Supp.
368 (D, S.D. 1974); Unlted States v. Ja _ami}lo 380 F.
sgp. 1375 (D. Neb. 1974), appeal dismissed, 510 ¥.2d
808 (8th Cir. 1975). : _

13/ The regulation is now Sec. Nav. Inst. 5820.7 (May 15,
1974). } | ;
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. The Army also provided logist

~ ment personnel. Fimelly %lthe Nebraska

g:;(_ 916, 921
' 330°F .Supp

. . - e ‘ :

14/ | -
Id.” However, it deelined to impese an oxclusionary rule
on the ground that the violation was inadverteat and
prior law unclear. Id. at 377. |

The occupation of the tiamle.t of Wounded Knee, South

| Bokota, by armed protestors gave rise to several prose-

cutions in which the effect of the Posse Comitatus Act
on Army assistmmce to civilian lav enforcoment officials
wag cxhaustively considered. All four distriet courts
found essentially these fects. Foderal law enforcemont
at Woundod Knee was under the direction of the FBI. fThe

- Department of the sent Colonel Volney Warmer, Chief

of 8taff of the 82d Airborne Division, to report on the

need for the use of troops. 15/ He advised the FBI offi- -
. cials in charge to change thelr policy from shoot to kill

to shoot to wound, te adopt the Army's rules of engage-
mant for disorders, and to n..ngivot:i,ate vith the oceuplars.

cal support, including
armored personnel carriers, with a supply officer to keep
an inventory. The military vehicles were maintaived by
the Nebraska National Guard but crewad b'{tJus_tice Depart-

Alr National Guard

provided reconnalssance ts. All of the distvict
courts found that these activities eonstituted a use of
Yany part” of the Army and Air Force. 16/ _

| Participants in tho oceupation were tried fox vio-
lation of 18 U.S.C. § 231(a)(3), vhich prohibits inter-
ference vith & law enforcememt officer the lawful
enforcement of his duties during a civil disorder affect-
ing a federal function. All of the courts involved held
that to establish that the FBI were lawfully performing .

16/ See 7

15/ Authority for their use would have been 10 U.S.C.

T8 332-34.

16/ See United States v, MeArthur, 419 P.Supp. 186, 192- .

: P. N.D. 1 ed States v. Red ¥ er, 392 ¥
1 United SEtates ve Jaramillo

R
gﬁ. oo 7

gﬁg;g) Rec. 3581 (Cong. Rimmel), 4243 (Senator
g | ' | “
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‘their duties, the proseeutién-had to prove that the Army
-and Air Force assistance did not violate the Posse Com~ -
itatus Ack. 17/ = - :

: The district judge in United Ststes v. Jaramillo
380 ¥.Supp. 1375, 1380 (D. Web. 1974), considered that
any influence by Army persomnel on eivilisn law enforce-
nment officers would violate the Act. Sinee he could not

find beyond a reasomable doubt that Col. Uarner's advice

had not influcnced the FBI, he found for the defondants.

. This "influence” stondard was followed by the judge in
1074y, “entered a directed vordict for the defendants,
Heither decision examines the legislative history of the
Act. 1Instead, Jar%llo cites Laird v. Tatum, 408 U.5. 1
(1972), in support of a public policy against any mili-
tary involvement in civilian law enforcement. See United
States v. Jaramillo, supra, 380 F.Supp. at 1379. '

' The district judge in Unitod States v. Red Feather
3%2 F.Supp. 916 (D. S.D. 19'75'}',_"%@5’53 the legislative
history and ceneluded that Congress had only inteaded to
prohibit direct military involvement in law emforcement.
He held that the "execcution of the laws™ forbidden by the

Act conslots of any member of the Armed Forces taking “an -

active role in dircet law enforcement.” United States
" v. Red Feather, supra, 392 F.Supp. at 924~275, This would
incIude partlcipat on in or direction of: :

arrest, scisure of e¢vidence, search of a per-
sonj scarch of a building, iavestigation of a
erime; intetviewing witncssazs; pursuit of an
escaped civilien prisoner; scarch of an area

. for a suspcct; and other 1like activities. 1d.

Passive involvement, which is not “execution,” includes
presence to observe and report, preperation of contin-
geney plans for lawful military ].intgrve_ntinn, advice to

17/ See United Stgtes v. Caspor, 541 Fed. 1275, 1277-78
Toth Cir. 1976); United States v. MeArthug, 419 F.Supp.
287, 194 (p. R.D.”1978); ﬁteﬂ States v. Red Feather,
352 F.Sugg. 916, 921 (D. 5Y; United States v.

'~ Mesns, 38.

e &fe ~ F B
¥.Supp. 368, 374-77 (D. 5.D. TO75); United
Ttates v. Jaramillo, 350 F.Supp. 1375, 1381 (D. Web.

.-'3-.-"
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civilien officinls, and use of poercommel to deliver and
mnintain cquipment for civiliam use. Id. The eourt
found that the military involvoment at Gounded Rnce was
passive and therefora not “executiom of the laws.” Id.

The same result was reached in United States v.
MeArthur, 419 F.Supp. 187 (D. ¥.D. 1976), for a somevhat
different reason. 7The district judge stated that Con-
gress intended to prevent the military from exerceising
authority over civilians because the military by back-~
ground and training, are not sufficicntly sensitive to
constitutional rights. Id. st 193-94. Citing Laird v.
Fatum, 408 U,S. 1, 11 (1¥72), he reasoned that to "exe-
cute the laws” implied “an authoritarion act™ and that
the Posse Comitatus Act thercfore prohibited using mili-~
tary personnel to “subject the citizens to the exereise
of military powere vhich were cither rogulatory, pre~
scriptive, or co sory in nature, either presently of
Lrospectively.'" [United States v. MeArthur, supra, 419

Supp. at 194, Colonel Yarmer, the court found, had no
control over the FBl's operations; his influence ended
entirely on expertise and persuasiveness. Hence, his .
presence and advice subjected no ome to military author-
ity, and he did not "execute the laws.” Id. at 195.

”
i IR

Moreover, the court stated that the Economy Act, 31
U.8.C. § 686(a), provided statutory authority for the
use of military personmel and gupplies which did mot
otheruvise violate the Posse Comitatus Ack, Col., Warner's
expert advice on the manegcement of civil disturbances was
mxéi};y & personal service supplied from one department to
anocther, - :

Finally, the court noted, Colonel Warner was per~
forming a legitimate function by cbserviag and reporting
to the Department of Defensce. The President has statu-
tory authority to use troopu to execute the laws. 18/
This includeg the authority to have members of the mili-

. tary prepare to take such action if it should be ordered.
‘Onited States v, McAzthur, supra, 419 F.Supp. at 195.

_ The Court of Appeals for the Bighth Circuit affirmed
the MeArthur and Red Feather comvictions in United States

S .
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v. Casper, 541 ¥.2d 1275 (3th Cir. 1976). 19/ thile the
court affirmed the finding of fact in McArthur that the

- Act had not been violated, it did not discuss the legal
. standaxrds used by the two *district courts. gg/

Also of interest is United States v. B&s 539 F. 24
14, 16 (9th Cir. 1976), where a civiiien grrested on a |
i ary base by Air Force Police conotended that this
vi.olated the Posse Comitatus Act. The court held that
the Act did not restrict the historic guthority of the
armed {o:@tz:g? to maintain order on property under their

control.

The state courts of Oklehoma have also considered
the Act's appltcation in three drug law prosecutions.
‘In Hubert v. State, 504 P.2d 1245 (Okl. p. 1972) and
dt v. State, 507 P.2d 1323 (Ckl. cr. 1973),
Investigations of Army personncl led to c vilian sup-
pliers.  The local police mre notified, md CID personnel
made undercover buys from the civilians, Arrests were
made by civilian police. The state court held that be-
caugse the information was first developed in a legitimate
nilitary imrest ation, and the military personnel ezer-
ciged no "guthority® over the civiliom o fenders, the
Act was oot violated. Hubert v. State, s ra, 504 P.2d
at 1246; %ﬂdebrandt v. §t:ate, supta, 5 <24 at 1324~
25. 22/ Lee v, State, 513 P 25 (Okl.Cr App. 1973),

1%/ The Posse Comitatus Act f£im  in Bed Eefther was

efore the district court in I on a stipulated

%aﬁnt motion for reconsideration. Mi.ted States v.
per, 541 F.2d 1275, 1278 n. 8 (8th Cir. 1976).

.20 a dissent wuld have adwter‘ the
ﬂﬁflmuance :gneyandard' of Unm%ted States v. Jatamﬂlo.
_Uni.ted States v. %@ th Cir.

e major dlsapproved of t:he m‘diag of
that caae sub snentio.

21[ See generally Cafeteri
367 U.5. 886 (1961); '

%_z/ Since the court found the Act had not been viclated,
t did not pass on the defendonts' claim that am exclu-
sionary rule was the proper romedy. |

- 10 -
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eoert. donied, 415 U.S. 932 (1973), the subjoet of tho 1in-
vestigsation was & soldier 1iv! off bose, CID agents
under the direction of the loeal police made buys to,
further a purely local investigstion. The court, with-
out mentioning the subject's militasy status, held that

. the Aet was not violated bacause the undercover ageat
exercised oo guthority over the subject, 23/ Lee v,
State, supra, 513 P.2d at 126,

Several poneral principles eomerge from these sources.

'mlf_i:'st isf&han tha Agjms i.ntgﬁgﬁ to gﬁibgéghe
- cEployaoont of persons sudject to itary discipline to _
ceorce or thresten to coerce civilisns in the ordimary
course of criminal or c¢ivil proccedings. The use of the -
tern “ezecuto™ end the practices complained of by the
Act's proponents show that Congress intended to remove ~ -
tha ordlancy oocasions oF coupiisios by the cieti setho |
thae ordin sceasions of compulsion e eivil author-
ities. This intent is consistent with the tradivional
Anglo~Americen subordination of the military to eivil
asuthority. 246/

The second; vhich is the converse of the first, is
that the Act does mot prohibit military assistomee to .
eivilion lov enforcemecnt that does not imvolve the mili-
-taxy in the esercise of authority over civiliesas. Con-
gress did not condemn mili ‘angexrt advice or techriecal
assistance te civilien suthorities, oud these do mot
ereate the danger of military corpulsion of eivilians
‘which it did fear. - '

23/ 1iee's éilimry status is moutioned in Note, _gj?ra
note 2, at 722 n. 109. The avticle is severely exiticsl
of the decision. o : .

It should alse be noted that Lec, a8 writtem, is
,mtrarg to Walden v. Unitoed States, 4906 F.2d 324 (4th
gﬂ.z’isi.‘) 74} . TThe Halden court not -cite the carlier

L3 ' CRe ) ' N ’

. 26/ Se Loird v. Tatum, 600 U.S. 1, 17-26 (1972) -
(Douglas, J. dissenting); United States v. Halden, 450
Moastbus, 419 7 Saep 187, 193-04 (B W DL T070); 7 Co

1CHAK! Y T . _ =946 (3. o ide ) 3 . :
Roe. 3579 {Rep. Rimmel), kass (Sen. HNorriman) (1§78). nB.

el -
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Thizdly, mﬂa Congraas im:enéed to keap militaxy
forcs out o ci.vil.iaa govezmment there is mo indication
that it meant to affoet the Army's iaternal adainistra-
tion or the performance of its proper functioms. :

thus, perseas subject to military discipline omy not
aid lov enforcemcat in the eivilian community by tici-
- pating without conatitutionusl or statutory puthority in

an arrest, uit, secarch, seizvre, sexvﬂ.ce of process,

or custodis intarragatimn ot by providing sctual or

-gstanttal show of forece to prevent ﬁim:aer. Vg/ Simi~
a:ly, gy aot intervene in @ purely eivilian erim-

4nal tromsaction as infermers or undorcover agonts uadey
the comtrol of civilian offiecislie vhere thai: participa~
tion is not on ishoreat part of the trassaction. 25/ On
tho other hand, military persomnol ecting in thefs offi-
eisl cspacity wmay proviée civilian low enforcoment offi-
cials with Tt advie as it remgins merely that

cné docs not mtml. 27 They nmay alse ecollect :

25/ See zmtea &a a8 V. r-m:thuz, &15 F.Supp. 187, (@.
‘g{g.(%ﬁﬂﬁ E’) Cnited _tat:es v. T30% p.8

57 (gln;'ﬂ}f. 19613 Benko v. Scote it
25 (em. 1976); 17 Op. AtE'y m. 1881).

26/ Sea Uni States v. Ualden, 490 7.24 372 (4th Ciz.
T71). But of. Lee v. State, 313 £.24 125 (okl. Cr.
App. 1973) Sinee the cziss in %?@me took place on
gsapetty vader military control, its partiecu holding

ealled into guestion by s:ed Sta:ea v. Bopks, 53%
¥.2d 14 (9th Cix. 1976). _

not believe that Ualden vould eover a cano

mte itary persennel wete agproached by a eiviliem

m co&mit: for az?m, spionage or thai:i: of vemmnt
Bocause

apﬂrg their lit position such
cases tha contempls ecrige cou &% not tatze lam with»
out the help of a mwbar of the azrmad forees and the

ivilim n enda tiated military lvement. The
W ?%sggieoigimm Act uong: act bo i%ﬁgd
el 1an law gi:‘ere @ officiala .

27/ United States v. Cagper, 341 ¥, Zd 1275 (3:21 Gir.
'ﬁ?ﬁ), United Seates v'."ﬂ%&&mt

B.D. 19767 Ueleed S w’-—m’mm:, D 5o

‘ 91% ®. &
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information necessary for the performance of the lavwful
functions of the armed services. 28/ '

_ Undoxr these principles, the Posse Comitatus Act does |
not prohibit 0SI or CID pcrsonnel from advising the
Department of Justice asbout the proper handling of the
investigation or prosecution of a procurement fraud case.
Such advice could include annlysis of collected. informa-
tion, recommendations for further ingquiry, and sugges-
tions ag to the presentatfion of the case. By either the
standard of Red Feather or MeArthur this involvement is
indirect and non-authoritarian: there is no contact
with civilian targets of law onforcement, ne actual or
" potential use of milit forece, and no wmilitary control

over the actions of civilian officials. :

Similarly, tha Act does mot prohibit the use of
ailitary persomnel to interviow witnesses or exzanmine
documents when the Information is necessary for the
service concerned to take administrative action. As you
arc gware, the armed services have cxtonsive administira-
tive remedios availabls to thom in their relaotions with
contractors. Under the Truth in MNegotiations Act, 10
U.5.C. § 2306(£), contractors in large negotiated pro-
curements must provide the service coacerned with accu-
rate cost data, and the service may unilaterally change
the contract price to correct false statements of :
costs. 28/ armed services also have the right to
cancel a contract for fraud in the inducement or perform-
ance. 30/ Finally, after an sdninistrative hearing, a

28/ United States v. : 419 P.Supp. 187 (b. N.D.
g;ggm; ct. t Sta_t%s, 539 z?.gd 14 (4th Cir.

29/ See 10 U.S.C. § 2306(£); 32 &R § 7-104.29(a) (1975).
Appeals by a contractor are deto d by the Armed Serv-
ices Board of Contrezct Appezls under the disputes clause
of the contract. See generally Nash & Cibinic, Federsl
Procurement Law 313-25 (1969).

3¢/ See United States v. Acme Proeess ipment Co.,

385 v.s. I'!B-6 EE?”-ES(C Zlggﬂ igﬁmn, g. U%tg §tat-es, 524
F.2d 693, 699- (Ct. Cl. 1975). G8ce generally lex -
Teailer Co. v. United States, 350 U.S. % . 15-1 (_1'937)..
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‘gomnel may be used to pexform that, function.

sorvice may dabax a contractoy from further business bo- B .
cause of fraud. 31/ It is veasonably ncces to the

oxercise of theso functions for the armed services to

collect information about the awerd and performance of
their contracts by iaterviewing persoms connected with

thes and oxamining business records. Nothing in the

legislative history of the Posge Comitatus Act leads to
the conclusion that Congress understood the “execution
of the laws™ to include the administration of their own
eontracts by the services., This being so, military per-
I the armed sexvicss may lowfully use military

ngfaml to collect information zelating to contracts
‘or their own usce, the Possc Comitatus Act doos not pro~

. hibit them from turning it over to the Department of

Justice. As stated sbove, Coagross intonded Ro keep
militacy tg;rsaml from exert force on civiliang in
matters that were of comcerm only to tho eivil authori-
tieo. Uhere the services have o legitimate intexest in
eollecting informetion for their own proceedings, they
will be involvod with the clvilism targets of om investi-
getion vhether or mpt they koep the results to themselves.
Thug, the policy of the Act fo not furthered by proveat-
ing disclosure. UNoraecver, the contrary isterpretation
mumléead to s"a 1e msaiigts. Ighgaulé ﬁnz
exemple, prevent a military policenan - lewfully az-
rested a clvilian on a.mﬁtm post f£rom xgporting the .
arrvest or testifying for the prosecution. 32/ It would
provent evidence collected for a prosscution under the
Uniform Code of Hilitary Justice from being used to pros-
ecute a civilian co~defendant. Idore to the point, it
would prohibit the existing proctice of reporting possible

. procurement fraude that are diseovered by military in-

vestigators. Accordingly, we comcluda that € egs Gid
not intend the Act to s-trilte the atmed services dumdb
whon it left theam free to ses ond heav.

31/ 32 CFR § 1-600(b), 1-606.1(ii4). See generslly

Conzeles v. Preemen, 334 F.2d 378 (D.C. Cic. 1964} .
- 32/ Sec United States v. Be , $39 7,2d 14 (9th.Cir.

1576); of. Bubext v. State, ?.28 1245, 1240 (Uki.Cr,
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It is not clear whether the Act prohibits the use
of military pesrsonnel under civilian direction for non-
custodial witness interviews in purely civilian investi-
gations. On the one hand, non-custodial questioning is
not an "authoritarian ect,™ ﬁ?l particularly vhen the
target of the investigation not involved. A narrow
reading of the legislative history might thus lead one
to conclude that it is not within tho class of military
activity Congress intended to prohibit. On the other,
such interviews are a chargcteristic police aetivity and

‘involve contact with the civilian population. They would

constitute direct participation in law ecaforcement under
the standerd in Red Peather. 34/ lMoreover, the usc of
military g‘ersonn_el under civi direction to perform a
routine civil police function closely recsembles use as a
- posse comitatus itself., While we cannot state with cer~

talnty how a court might rule, we belicve that the
traditional suspicion of military involvement in law
enforcement 35/ would probably lead a court to find that
the Act had Deen vinlated by the use of military person~
nel to interview witnesses in a civilian criminal
investigation where the armed services have no independ-
ent authority to conduct an imvestigation.

In conclusion, tho Posse Conitatus Act prohibits
the use of military persomnal to provide direet assist-
~ ance to civilian authorities in apply legal force %o
civilisns. It thus prohibits the use of OS1 or CID per-
sonnel to make arrests, searches, or seizures in the
civilian commmity in commection with a Department of
Justice investigation of a procurcment fraud case. 36/

33 ?ee United States v. MeArthur, 419 P.Supp. 187 (D.
34/ United Sta
75 (D. 5.D. 197

35/ Sce note 24, supka. | o
36/ This, of course, does not affect the statutory or

contractual zccess of the armed services to contractors
financial records. See 10 U.S.C. § 2313(a); 32 CPR
§ 7-104.41(a).

eg v. Red Feather, 392 F.Supp. 916, 924-

’
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It does mot prohibit military personmel from pmﬁiﬂigﬁw
expert advice to civilian law enforcement persomnel sbout
particular situations, and it does not prohibit the oxmed
services from sharing with eivilion law enforcement offi-
cisls information vhich they collect im the performance
of their lawful functions. Thus, as long as the military
personncl arc not used to amercise suthority over civil-
fans, the Possc Comitatus Act permits them to participate
with Department of Justice personnel in 2 joint investi-
gation that serves both federal civilian law enforcement
aad lguful military purposes,

We trust that these principles can be applied to
permit military personnecl to provide various forms of
apssistance to a artment of Justice investigation of a
criminal fraud committed on the Department of Defense im
the course of procurcment. This Office will be glad to
review any concrete proposals for coordinated investiga-
tions for compliance with thece primciples.

Sincerely,

_ Em:y C. Lawton
peputy Assistant Attorney General
- Qffice of Legal Counsel
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