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June 16, 2025 
 
SUBMITTED VIA REGULATIONS.GOV 

 
U.S. Department of Energy  
Office of the General Counsel  
GC-1 
1000 Independence Ave. SW 
Washington, DC 20585-0121 
 

Re: Department of Energy’s Direct Final Rule Rescinding 
Regulations Related to Nondiscrimination in Federally 
Assisted Programs or Activities (General Provisions), Docket 
No. DOE-HQ-2025-0024 (RIN 1903-AA20) (Comment 
regarding disparate impact regulations and other regulations 
under Title VI, Section 16, and Section 401) 

 
To Whom It May Concern: 

 
We write to you on behalf of the American Civil Liberties Union Foundation (“ACLU”) 

to submit this significant adverse comment to the U.S. Department of Energy’s (“DOE”’s) Direct 
Final Rule: Rescinding Regulations Related to Nondiscrimination In Federally Assisted 
Programs or Activities (General Provisions), Docket No. DOE-HQ-2025-0024 (RIN 1903-
AA20) (the “DFR”), which was published in the Federal Register on May 16, 2025.  This 
comment addresses the DFR’s elimination of DOE’s disparate impact regulations and other 
regulations under Title VI of the Civil Rights Act of 1964 (“Title VI”), 42 U.S.C. §§ 2000d–
2000d-7, Section 16 of the Federal Energy Administration Act of 1974 (“Section 16”), 15 U.S.C. 
§ 775, and Section 401 of the Energy Reorganization Act of 1974 (“Section 401”), 42 U.S.C. § 
5891.  ACLU also submits a separate comment addressing the DFR’s elimination of regulations 
under Section 504 of the Rehabilitation Act (“Section 504”).        

 
For over 100 years, the ACLU has been our nation’s guardian of liberty, working in 

courts, legislatures, and communities to defend and preserve the individual rights and liberties 
that the Constitution and the law of the United States guarantee to everyone in the country.  With 
more than three million members, activists, and supporters, the ACLU is a nationwide 
organization that fights tirelessly in all 50 states, Puerto Rico, and Washington D.C. for the right 
of every individual to access opportunity free of discrimination on the basis of race, color, 
religion, gender, sexual orientation, gender identity or expression, national origin, familial or 
marital status, status as a recipient of public assistance, or record of arrest or conviction.  We 
have advocated at the local, state, and federal levels for increased enforcement of civil rights in 
various contexts, including in housing, the workplace, and education.  Through litigation, the 
ACLU has also challenged policies and practices that discriminate against members of protected 
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classes, including policies that have had a disproportionate discriminatory impact on members of 
these groups. 

The DFR eliminates decades-old civil rights protections essential to combatting 
discrimination based on protected characteristics.  Among other things, it guts DOE’s disparate 
impact regulations under Title VI, Section 16, and Section 401, all of which are designed to 
ensure that entities receiving DOE funds do not operate programs and activities in ways that 
have the effect of discriminating based on race, color, or national origin (and sex pursuant to 
Section 16 and Section 401).  See 10 C.F.R. §§ 1040.13(c)–(d) (the “Disparate Impact 
Regulations”).  In addition, the DFR eliminates its regulations requiring recipients of DOE 
funding to take steps to ensure that individuals with limited English proficiency are not unfairly 
excluded from a recipient’s programs by providing information in appropriate languages.  See id. 
§§ 1040.5(c), 1040.6(c) (the “Language Access Regulations”).  Moreover, it limits the covered 
employment practices to which Title VI, Section 16, and Section 401 regulations apply.  See id. 
§§ 1040.1, 1040.12, 1040.14 (the “Covered Employment Practices Regulations”) (collectively, 
the “Regulations”).       

 
DOE’s wholesale failure to explain its abandonment of longstanding civil rights 

regulations renders its decision arbitrary and capricious, in violation of the Administrative 
Procedure Act of 1946, 5 U.S.C. §§ 551–559, 701–706 (“APA”).  Rescission of these non-
discrimination provisions—themselves the product of lengthy notice and comment rulemaking 
over forty years ago and based on similar regulations that have been in place since shortly after 
the passage of Title VI—upends funding recipients’ and the public’s settled expectations and 
denies vital opportunities to scores of Americans.   

Disparate impact analysis has proven transformative in combatting discrimination for 
countless Americans in a wide-range of contexts, including in education, the workplace, access 
to housing, health, and energy and environmental policy.  Nonetheless, discriminatory barriers to 
equal opportunity remain deeply entrenched throughout the country with devastating 
consequences to individuals and our society.  Disparate impact analysis is a key tool in 
addressing these barriers and ongoing discrimination.  As detailed herein, these Regulations are 
not only permissible but necessary for countless individuals in ensuring equal opportunity.  
Eliminating these Regulations notwithstanding their decades-long application and the continued 
application of similar regulations by at least twenty-five other federal departments and agencies 
will create profound harm and confusion among regulated entities and the public.   

The importance of these Regulations and the harms that would remain unaddressed in 
their absence also preclude DOE’s ability to make this consequential rule change via the DFR 
mechanism.  Under no plausible interpretation is notice and comment on this rule “unnecessary” 



 
 
 
 
 
 

3 
 

to qualify for the APA’s good cause exception—the statutory basis for the DFR device.  We thus 
urge DOE to withdraw the DFR in its entirety.1    

 
I. The DFR Guts a Key and Longstanding Tool To Address Discrimination and 

Make Practices and Policies Stronger and Fairer. 
 

For the same reasons that disparate impact analysis has been a critical weapon in the anti-
discrimination arsenal for nearly sixty years, it remains indispensable today in fulfilling 
Congress’s promise to eradicate discrimination across American society.  Disparate impact 
analysis provides an essential tool for remedying widespread discrimination in a variety of 
contexts, including in education, employment, housing, health, energy and environmental policy, 
and other areas in which recipients of DOE funding operate.      

 
At its core, disparate impact analysis effectively ensures that everyone has a fair shot.  

Disparate impact analysis enables regulated entities and society at large to assess how to make 
policies and practices better and fairer for the benefit of all, including for those individuals in 
groups that have been historically excluded from opportunity and are substantially and unfairly 
harmed by ongoing discrimination.  In essence, disparate impact regulations allow regulators, 
regulated entities, and the public to examine the effect of a policy or practice on members of 
protected groups, including members of a particular race, color, or national origin.  If such a 
policy or practice substantially harms one or some groups more than others and without good 
reason, entities need to revisit that practice or policy.  If there is another way to more fairly 
achieve the ends of such a policy or practice, entities need to make that change. 

 
Disparate impact analysis under Title VI and other statutes is uniquely powerful to smoke 

out illegitimate discrimination that would otherwise remain unaddressed, and to undo the 
ongoing effects from historic discrimination against Black, Indigenous, and other people of 
color, as well as other groups.  Since it was first articulated by the Supreme Court in the 
employment context, disparate impact analysis has provided a means to combat “practices that 
are fair in form, but discriminatory in operation.”  Griggs v. Duke Power Co., 401 U.S. 424, 431 
(1971).  In effectuating this standard, evidence in disparate impact cases “usually focuses on 
statistical disparities, rather than specific incidents, and on competing explanations for those 
disparities” because such analysis exposes practices that, while “adopted without a deliberately 
discriminatory motive, may in operation be functionally equivalent to intentional 
discrimination.”  Watson v. Fort Worth Bank & Tr., 487 U.S. 977, 987 (1988).  Aggregate 
analysis is at times necessary to achieve the purpose of civil rights laws, which are directed 
foremost at “the consequences of [ ] practices, not simply the motivation.”  Griggs, 401 U.S. at 
432.  As Congress found, and the Supreme Court has recognized, discrimination is a “complex 
and pervasive phenomenon” most accurately described “in terms of ‘systems’ and ‘effects’ rather 

 
1 This comment raises some of the reasons that DOE should rescind the DFR.  ACLU believes that the DFR should 
be rescinded in its entirety, and the fact that particular statements, proposals, or reasoning by DOE is not addressed 
herein does not indicate that ACLU agrees with these aspects of the DFR.  
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than simply intentional wrongs.”  Connecticut v. Teal, 457 U.S. 440, 447 n.8 (1982) (quoting S. 
Rep. No. 92-415, at 5 (1971)).   

 
Disparate impact analysis is also essential to reveal how seemingly neutral policies and 

practices in fact harm individuals in some groups substantially more than others in ways that are 
unnecessary and unfair.  For example, criminal records screening policies disproportionately 
harm renters of color because of over-policing and systemic bias2 despite the fact that criminal 
history is not a predictor of housing success, and there is no empirical evidence that justifies 
broad exclusions of people with criminal histories from housing.3  As another example, the 
presence of police officers in schools is actively harmful for all students, especially for Black, 
Latine, and Native American students and students with disabilities who are disproportionately 
funneled into the criminal legal system4 as well as the school-to-deportation pipeline.5  Disparate 
impact analysis is a powerful tool to expose and rectify these types of unfair and unnecessary 
practices.  Without disparate impact analysis, even the most extreme disparities in the effect of 
policies that unjustifiably harm some people more than others would likely lie beyond the reach 
of anti-discrimination law, and there would be no legal redress for those unfairly harmed. 

 
Disparate impact analysis is critical to matters over which DOE is responsible.  For 

example, as DOE itself has recognized, it is essential to address climate change and the harms to 
health and the environment of legacy pollution and their unequal effects on Indigenous, Native 
American, Alaskan Native, Black, and other communities of color, rural communities, low-

 
2 See, e.g., Susan Nembhard & Lily Robin, Racial and Ethnic Disparities Throughout the Criminal Legal System: A 
Result of Racist Policies and Discretionary Practices, Urb. Inst. (Aug. 2021), 
https://www.urban.org/sites/default/files/publication/104687/racial-and-ethnic-disparities-throughout-the-criminal-
legal-system.pdf [https://perma.cc/RB9B-VECU]. 
3 See, e.g., Calvin Johnson, Tenant Screening With Criminal Background Checks: Predictions and Perceptions Are 
Not Causality, PD&R (May 17, 2022), https://downloads.regulations.gov/HUD-2024-0031-0090/attachment_2.pdf 
[https://perma.cc/Z3UT-JEH3].  
4 See Rebecca D. Gleit, Cops on Campus: The Racial Patterning of Police in Schools, 8 Socius 1 (2022), 
https://doi.org/10.1177/23780231221108037 [https://perma.cc/SP8Z-3X2C]; Lucy C. Sorensen et al., The Thin Blue 
Line in Schools: New Evidence on School-Based Policing Across the U.S., EdWorkingPapers, 4–11 (Apr. 2023), 
https://doi.org/10.26300/heqx-rc69 [https://perma.cc/P8ZJ-EFK3] (finding that an increased presence of school 
resource officers is correlated with increased police and disciplinary actions for students with disabilities, Black and 
Latine Students, and male students); Corey Mitchell et al., Wisconsin Schools Called Police on Students At Twice 
The National Rate. For Native Students, It Was The Highest, Ctr. for Pub. Integrity (Sep. 26, 2021), 
https://www.wpr.org/wisconsin-schools-called-police-students-twice-national-rate-native-students-it-was-highest 
[https://perma.cc/BEE4-KV34]; Bryant Furlow et al., This School District is Ground Zero for Harsh Discipline of 
Native Students in New Mexico, ProPublica (Dec. 21, 2022, at 5:00 ET), https://www.propublica.org/article/gallup-
mckinley-schools-native-student-discipline [https://perma.cc/L29Q-Z2CY].  
5 Laila L. Hlass, The School to Deportation Pipeline, 34 Ga. State U. L. Rev. 1 (2018), 
https://ssrn.com/abstract=3132754 [https://perma.cc/4NSK-K88A]; Sarah Kim Pak et al., Caught in an Educational 
Dragnet: How the School-to-Deportation Pipeline Harms Immigrant Youth and Youth of Color, Nat’l Immigr. L. Ctr. 
(May 19, 2022), https://www.nilc.org/2022/05/19/caught-in-an-educational-dragnet-how-the-school-to-deportation-
pipeline-harms-immigrant-youth-and-youth-of-color-the-torch [https://perma.cc/BRY4-9QA2]. 

https://www.urban.org/sites/default/files/publication/104687/racial-and-ethnic-disparities-throughout-the-criminal-legal-system.pdf
https://www.urban.org/sites/default/files/publication/104687/racial-and-ethnic-disparities-throughout-the-criminal-legal-system.pdf
https://perma.cc/RB9B-VECU
https://downloads.regulations.gov/HUD-2024-0031-0090/attachment_2.pdf
https://perma.cc/Z3UT-JEH3
https://doi.org/10.1177/23780231221108037
https://perma.cc/SP8Z-3X2C
https://doi.org/10.26300/heqx-rc69
https://perma.cc/P8ZJ-EFK3
https://www.wpr.org/wisconsin-schools-called-police-students-twice-national-rate-native-students-it-was-highest
https://perma.cc/BEE4-KV34
https://www.propublica.org/article/gallup-mckinley-schools-native-student-discipline
https://www.propublica.org/article/gallup-mckinley-schools-native-student-discipline
https://perma.cc/L29Q-Z2CY
https://ssrn.com/abstract=3132754
https://perma.cc/4NSK-K88A
https://www.nilc.org/2022/05/19/caught-in-an-educational-dragnet-how-the-school-to-deportation-pipeline-harms-immigrant-youth-and-youth-of-color-the-torch
https://www.nilc.org/2022/05/19/caught-in-an-educational-dragnet-how-the-school-to-deportation-pipeline-harms-immigrant-youth-and-youth-of-color-the-torch
https://perma.cc/BRY4-9QA2
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income communities, and other disadvantaged communities throughout the United States.6  “For 
much of U.S. history, these communities were called on to bear the costs and environmental 
burdens of our energy system[,]” and it is necessary to ensure that “these same harms are not 
replicated in the future for all communities.”7  Accordingly, as DOE concluded, energy and 
environmental justice (“EEJ”) is “essential in addressing past harms, in ensuring no further harm, 
and in ensuring all communities, regardless of income, race, color, national origin, Tribal 
affiliation, or disability, benefit from” DOE policies and areas of oversight.8  This includes 
planning for clean energy transition in just and equitable ways, creating job opportunities for 
historically marginalized communities, and ensuring meaningful community engagement in the 
process.9   

 
As another example, research has shown that “communities of color and low-income 

families pay a significantly higher share of their income in energy costs” as compared to white 
households.10  Home-ownership and housing quality are key factors in energy use.11  Yet decades 
of discrimination in housing and lending practices have negatively impacted housing quality and 
home-ownership in Black communities and other communities of color.12  Disparate impact 
analysis has proved critical in addressing these historical wrongs in housing and lending, and 
forcing entities—including governmental entities that often receive DOE funding—to correct 
course.  See, e.g., United States v. City of Black Jack, 508 F.2d 1179 (8th Cir. 1974) (local zoning 
enactment violated the law because of its discriminatory effect); Nat'l Fair Hous. All. v. Bank of 
Am., N.A., 401 F. Supp. 3d 619, 632–38 (D. Md. 2019) (plaintiffs sufficiently pled disparate 
impact discrimination against mortgage lenders who disproportionately neglected their duties to 
maintain homes in communities of color).  

   
Accordingly, under the Regulations, DOE recipients—which include State or local 

governmental entities, such as State energy commissions and social service agencies, educational 
institutions, and private entities, such as utilities and power plants, see, e.g., Nondiscrimination 

 
6 See Energy and Environmental Justice Policy: DOE P 120.1, DOE (Nov. 26, 2024), available at 
https://www.directives.doe.gov/directives-documents/200-series/0120-1-apolicy/@@images/file 
[https://perma.cc/5S34-PFME].  
7 Id. at 1.  
8 Id.  
9 See, e.g., DOE Loan Programs Office Publishes Community Benefits Plans for Energy Projects, Power Mag., 
https://www.powermag.com/doe-loan-programs-office-publishes-community-benefits-plans-for-energy-projects/ 
[https://perma.cc/6EYM-7RHL] (last visited June 13, 2025) (explaining purpose of community benefit plans under 
DOE).  
10 Energy Justice and the Energy Transition, Nat’l Conf. of State Legislatures (May 3, 2022), 
https://www.ncsl.org/energy/energy-justice-and-the-energy-transition [https://perma.cc/QBF8-FMFW]; see also 
Benjamin Goldstein et al., Racial inequity in household energy efficiency and carbon emissions in the United States: 
An emissions paradox, 84 Energy Rsch. & Soc. Sci. 1 (2022), 
https://www.sciencedirect.com/science/article/pii/S2214629621004552?ref=pdf_download&fr=RR-
7&rr=94f396a5bed13e80 [https://perma.cc/9QVW-MMLU].  
11 Goldstein et al., supra note 10.  
12 See generally id.  

https://www.directives.doe.gov/directives-documents/200-series/0120-1-apolicy/@@images/file
https://perma.cc/5S34-PFME
https://www.powermag.com/doe-loan-programs-office-publishes-community-benefits-plans-for-energy-projects/
https://perma.cc/6EYM-7RHL
https://www.ncsl.org/energy/energy-justice-and-the-energy-transition
https://perma.cc/QBF8-FMFW
https://www.sciencedirect.com/science/article/pii/S2214629621004552?ref=pdf_download&fr=RR-7&rr=94f396a5bed13e80
https://www.sciencedirect.com/science/article/pii/S2214629621004552?ref=pdf_download&fr=RR-7&rr=94f396a5bed13e80
https://perma.cc/9QVW-MMLU
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in Federally Assisted Programs Enforcement of Title VI of the Civil Rights Act of 1964[,] 
Prohibition Against National Origin Discrimination Affecting Persons With Limited English 
Proficiency (LEP)[,] Policy Guidance, 69 Fed. Reg. 50,366, 50,368 (Aug. 16, 2004)—have been 
required to ensure that their programs and services are nondiscriminatory and to remove barriers 
to access and address the effects of historic discrimination based on race, color, national origin, 
and sex.  This obligation attaches to the billions of dollars invested in and through the DOE, 
including at least $62 billion through the Bipartisan Infrastructure Law designed to support clean 
energy,13 and over $8 billion in funds overseen by DOE’s Office of Science—the largest federal 
sponsor of research in the physical sciences and the leading federal agency supporting energy-
related research14—which includes grants and contracts supporting over 25,000 researchers 
located at over 300 institutions and all seventeen DOE national laboratories.15  From analyzing 
the effects of climate change and the harms to health and the environment of legacy pollution to 
taking measures to plan for the clean energy transition in just and equitable ways,16 create job 
opportunities for historically marginalized communities, lower energy costs, and build more 
resilient energy systems,17 recipients have employed disparate impact analysis to remediate 
systemic and ongoing discrimination and address the unequal effects of various practices and 
policies on members of specific groups, including those who have been historically marginalized 
because of race, color, and national origin.18  Yet, the DFR guts the Regulations with barely any 
explanation or consideration of their essential import on areas central to the agency’s mission and 
critical to opportunity and access for countless Americans.          
 

II. The DFR Violates the Administrative Procedure Act. 
 

The APA is “a check upon administrators whose zeal might otherwise have carried them 
to excesses not contemplated in legislation creating their offices.”  Loper Bright Enters. v. 
Raimondo, 603 U.S. 369, 391 (2024) (citation omitted).  The APA “prescrib[es] procedures for 
agency action,” and “delineates the basic contours of judicial review of such action.”  Id.  In 
promulgating rules, agencies must observe “procedure required by law[.]”  5 U.S.C. § 706(2)(D).  
Moreover, agency actions cannot stand when such actions, its findings, or its conclusions are 
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law[,]” id. 

 
13 Investing in America, DOE, https://www.energy.gov/investing-in-america [https://perma.cc/4NHG-XYSA] (last 
visited June 13, 2025).  
14 Office of Science Funding, DOE, https://www.energy.gov/science/office-science-funding [https://perma.cc/LDZ3-
HHVU] (last visited June 13, 2025).  
15 Id. 
16 See, e.g., Community Benefits Plans Overview, DOE Off. of Clean Energy Demonstrations, 
https://www.energy.gov/sites/default/files/2023-09/OCED%20CBP%20101%20Factsheet.pdf 
[https://perma.cc/JZ8D-734W] (last visited June 13, 2025) (requiring all funding opportunity announcement 
participants to create and, if awarded funds, implement community benefit plans).  
17 See, e.g., DOE Loan Programs Office Publishes Community Benefits Plans for Energy Projects, supra note 9 
(explaining purpose of community benefit plans under DOE).  
18 See, e.g., Southern Solutions: How Federal Funding is Sparking Climate Progress, S. Env’t L. Ctr. (Sep. 2024), 
https://www.selc.org/wp-content/uploads/2024/09/Southern_Solutions_Climate_Change_Report.pdf 
[https://perma.cc/3B6A-JNFU].  

https://www.energy.gov/investing-in-america
https://perma.cc/4NHG-XYSA
https://www.energy.gov/science/office-science-funding
https://perma.cc/LDZ3-HHVU
https://perma.cc/LDZ3-HHVU
https://www.energy.gov/sites/default/files/2023-09/OCED%20CBP%20101%20Factsheet.pdf
https://perma.cc/JZ8D-734W
https://www.selc.org/wp-content/uploads/2024/09/Southern_Solutions_Climate_Change_Report.pdf
https://perma.cc/3B6A-JNFU
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§ 706(2)(A); “contrary to constitutional right,” id. § 706(2)(B); or in excess of the agency’s 
authority, id. § 706(2)(C).    

  
a. The DFR is Procedurally Flawed and Must Be Withdrawn.  

 
An agency must take action in accordance with the “procedure required by law[.]”  5 

U.S.C. § 706(2)(D).  For this reason alone, DOE must withdraw the DFR.  
 

i. DOE cannot upend vital civil rights protections through a 
DFR.  

 
1. DFRs are intended to streamline issuance of 

“noncontroversial” rules, and the receipt of “significant 
adverse comment” requires their withdrawal.   

 
DOE is not entitled to make significant changes to longstanding Title VI and other 

regulations through the DFR.  The Department has fallen far short of the standard required for 
promulgating these changes through a DFR and thus failed to observe the required procedure 
under the APA.  5 U.S.C. § 706(2)(D).  DFRs first were utilized by the Environmental Protection 
Agency (“EPA”) in the early 1980s to streamline rulemaking under the Clean Air Act.19  Other 
agencies began using DFRs after the Administrative Conference of the United States (“ACUS”) 
adopted Recommendation 95-4 describing the DFR mechanism and providing guidelines for its 
use.  Adoption of Recommendations, Recommendation 95-4, Procedures for Noncontroversial 
and Expedited Rulemaking, 60 Fed. Reg. 43,108, 43,110 (Aug. 18, 1995).  Thirty years later, 
ACUS adopted a supplemental recommendation about the appropriate uses of DFRs.  Adoption 
of Recommendations, Recommendation 2024-6: Public Engagement in Agency Rulemaking 
Under the Good Cause Exemption, 89 Fed. Reg. 106,406, 106,408 (Dec. 30, 2024).  

 
As ACUS explained in its original Recommendation, direct final rulemaking “is a 

technique for expediting the issuance of noncontroversial rules” and “is justified by the 
Administrative Procedure Act’s ‘good cause’ exemption from notice-and-comment procedures 
where they are found to be ‘unnecessary.’”  60 Fed. Reg. at 43,110–11.  Notably, because the 
DFR is reserved for rules that the relevant agency believes are of little interest to the public, 
“receipt of ‘significant adverse’ comment will prevent the rule from automatically becoming 
final.”  Id. at 43,111. 

 
ACUS recommends that if an agency makes a provisional determination that it “[f]or 

good cause finds that it is ‘unnecessary’ to undertake notice-and-comment rulemaking” and 
“[c]oncludes that the rule is unlikely to elicit any significant adverse comments[,]” it may use 
direct final rulemaking.  89 Fed. Reg. at 106,409.  ACUS further recommends that the agency 
publish a DFR in the Federal Register that, among other information, “[p]rovides a brief 

 
19 See Ronald M. Levin, Direct Final Rulemaking, 64 Geo. Wash. L. Rev. 1, 4 (Nov. 1995). 
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statement explaining the basis for the agency’s finding that it is unnecessary to undertake notice-
and-comment rulemaking” and “[p]rovides a statement of the rule’s basis and purpose and 
explains the issues the agency considered in developing the rule[.]”  Id.  
 

2. The “unnecessary” prong of the APA’s “good cause” 
exception is narrow.  

 
Under the APA, an agency may depart from the usual notice and comment requirements 

for federal rulemaking “when the agency for good cause finds . . . that notice and public 
procedure thereon are impracticable, unnecessary, or contrary to the public interest.”  5 U.S.C. 
§ 553(b)(4)(B).  The “unnecessary” “prong of the good cause inquiry is ‘confined to those 
situations in which the administrative rule is a routine determination, insignificant in nature and 
impact, and inconsequential to the industry and to the public.’”  Mack Trucks, Inc. v. EPA, 682 
F.3d 87, 94 (D.C. Cir. 2012) (quoting Util. Solid Waste Activities Grp. v. EPA, 236 F.3d 749, 755 
(D.C. Cir. 2001)); see also N.C. Growers’ Ass’n, Inc. v. United Farm Workers, 702 F.3d 755, 
766 (4th Cir. 2012) (quoting Nat’l Nutritional Foods Ass’n v. Kennedy, 572 F.2d 377, 384–85 
(2d Cir. 1978) (Friendly, J.)) (“Congress intended that rule making be exempted as ‘unnecessary’ 
when amendments are ‘minor or merely technical,’ and of little public interest.”); Util. Solid 
Waste Activities Grp., 236 F.3d at 755 (explaining such narrow “formulation comports with the 
explanation in the [U.S. Department of Justice, Attorney General’s Manual on the APA] that 
‘[u]nnecessary’ refers to the issuance of a minor rule in which the public is not particularly 
interested” (quoting South Carolina v. Block, 558 F. Supp. 1004, 1016 (D.S.C. 1983) and 
Attorney General’s Manual at 31)). 

 
The D.C. Circuit warns, “[w]e have repeatedly made clear that the good cause exception 

‘is to be narrowly construed and only reluctantly countenanced.’”  Mack Trucks, 682 F.3d at 93 
(quoting Util. Solid Waste Activities Grp., 236 F.3d at 754) (rejecting EPA’s argument that good 
cause exception was warranted because agency failed to satisfy the “impracticable” and 
“contrary to public interest” prongs of the good cause exception and the disputed rule was one 
“about which these members of the public [the petitioners] were greatly interested” and 
collecting cases); see also N.C. Growers’ Ass’n, 702 F.3d at 767 (“[T]he circumstances 
justifying reliance on the good cause exception are ‘rare,’ and will be accepted only after a 
reviewing court ‘examine[s] closely’ the proffered reason for an agency’s deviation from public 
notice and comment.”) (quoting Council of the S. Mountains, Inc. v. Donovan, 653 F.2d 573, 580 
(D.C. Cir. 1981) (citation omitted)); Util. Solid Waste Activities Grp., 236 F.3d at 755 (EPA 
could not satisfy “unnecessary” prong where new rule lowered threshold for cleanup and 
contamination standards for porous materials, like wood and concrete, because “the rule greatly 
expanded the regulated community and increased the regulatory burden[,]” which was, “without 
doubt, something about which these members of the public were greatly interested.”).   

 
Critically, where an agency relies on the APA’s good cause exception in forgoing notice 

and comment, the statute requires that it both “incorporate[ ] the finding [of good cause] and a 
brief statement of reasons therefor in the rules issued[.]”  5 U.S.C. § 553(b)(4)(B).  This 
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requirement is not just a “procedural formality” but rather “serves the crucial purpose of ensuring 
that the [good cause] exceptions do not ‘swallow the rule.’”  N.C. Growers’ Ass’n, 702 F.3d at 
766 (citation omitted).  As one appellate court put it, in rejecting DOE rules altering the pricing 
framework for crude oil products that was promulgated without notice and comment, “[i]t is 
axiomatic that a mere recital of good cause does not create good cause.”  Mobil Oil Corp. v. 
Dep’t of Energy, 610 F.2d 796, 803 (Temp. Emer. Ct. App. 1979).20  

 
3. The DFR fails to satisfy the good cause exception.  

 
As noted above and detailed further infra, because the Regulations eliminate disparate 

impact analysis, language access, and other provisions on which countless Americans rely, the 
DFR cannot be considered a “routine determination, insignificant in nature and impact, and 
inconsequential to the industry and to the public.”  Mack Trucks, 682 F.3d at 94 (citation 
omitted).  Nor does DOE provide any reasoning for gutting these longstanding Regulations 
through the DFR; instead it merely concludes that they are “unnecessary.”  90 Fed. Reg. 20,777.  
But DOE’s bald statement that these Regulations are “unnecessary” does not satisfy its burden of 
explaining why public notice and comment is “unnecessary.”  In any event, the DOE’s 
conclusory pronouncement, lacking any acknowledgment of the Regulations’ long history and 
benefits, is at most a “mere recital of good cause[,]” Mobil Oil Corp., 610 F.2d at 803, that is 
insufficient to satisfy the exception, and by extension, is insufficient to justify making such a 
consequential change through a DFR.21 

 
Furthermore, DOE sets an unduly high bar for what constitutes “significant adverse 

comment” sufficient to prevent the DFR from going into effect—ACUS defines “significant 
adverse comment” as a comment that explains why “[t]he rule would be inappropriate, including 
challenges to the rule’s underlying premise or approach[,] or . . . would be ineffective or 
unacceptable without a change.”  89 Fed. Reg. at 106,409.  But DOE significantly departs from 
this accepted standard, explaining in the DFR that instead: “Significant adverse comments are 

 
20 In Mobil Oil, the court rejected the DOE’s invocation of the exception—under the “impracticable” prong—
because in promulgating the disputed regulations, had provided a purely conclusory “brief statement of reason[s] 
therefor”: 

 
Because the purpose of these amendments is to provide immediate guidance and information with 
respect to the mandatory petroleum price rules and regulations which apply to refiner’s 
permissible prices in the month of May, the Federal Energy Office finds that normal rulemaking 
procedure is impracticable and that good cause exists for making these amendments effective in 
less than 30 days. 

 
Id. at 802–03 (citation omitted). 
 
21 Nor does DOE’s statement satisfy ACUS’s recommendations that a DFR provide “a brief statement explaining the 
basis for the agency’s finding that it is unnecessary to undertake notice-and-comment rulemaking[,]” “a statement of 
the rule’s basis and purpose[,]” and “[explanation of] the issues the agency considered in developing the rule[.]” 89 
Fed. Reg. at 106,409. 
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ones which oppose the rule and raise, alone or in combination, a serious enough issue related to 
each of the independent grounds for the rule that a substantive response is required.”  90 Fed. 
Reg. 20,777.  These additions add qualitative hurdles—“serious enough” that “a substantive 
response is required”22—as well as a quantitative one—“related to each of the independent 
grounds for the rule[.]”  Id. (emphasis added).  Notably, this language is inconsistent with DFRs 
issued by DOE in recent years, which have all stated that the rule would be withdrawn if “one or 
more adverse comments” was received—defining “adverse” as providing, in the agency’s view, 
a “reasonable basis for withdrawal of the direct final rule[.]”23  DOE is incorrect that the 
Regulations are unnecessary, and, therefore erred in eliminating them via the DFR.  In any event, 
as explained below, the DFR is unlawful, including under the APA, and because DOE receives 
this significant adverse comment it must withdraw the DFR in its entirety.  

  
ii. DOE failed to adhere to other procedural requirements.  

 
First, E.O. 12250, Exec. Order No. 12,250, 45 Fed. Reg. 72,995 (Nov. 4, 1980), requires 

the Attorney General to review and approve certain proposed and final civil rights rules 
promulgated by federal agencies, including rules to implement and enforce Title VI.  DOE failed 
to obtain the Attorney General’s review and approval of this DFR.  

 
Second, any rule change must also comply with E.O. 12866, which requires the Office of 

Information and Regulatory Affairs to review  a “[s]ignificant regulatory action”—meaning “any 
regulatory action that is likely to result in a rule that may:” “[h]ave an annual effect on the 
economy of $100 million or more or adversely affect [the economy] in a material way[,]” 
“[c]reate a serious inconsistency or otherwise interfere with an action taken or planned by 
another agency[,]” or “[r]aise novel legal or policy issues arising out of legal mandates, the 
President’s priorities, or the principles set forth in this Executive order.”  Exec. Order No. 
12,866, 58 Fed. Reg. 51,735, 51,738 (Oct. 4, 1993).  As explained infra, this DFR is a significant 
regulatory action that would, by removing critical protections against disparate impact, have a 
direct impact on the economy.  It also creates an inconsistency with at least twenty-five federal 
agencies and departments that have Title VI disparate impact regulations,24 and it would 

 
22 The DFR device contemplates withdrawal of the rule altogether where significant adverse comment is received. 
See 60 Fed. Reg. 43,108; 89 Fed. Reg. 106,406. 
23 See Energy Conservation Program: Energy Conservation Standards for Consumer Conventional Cooking 
Products, 89 Fed. Reg. 11,548, 11,551 (Feb. 14, 2024) (to be codified at 10 C.F.R. pt. 430); Energy Conservation 
Program: Energy Conservation Standards for Refrigerators, Refrigerator-Freezers, and Freezers, 89 Fed. Reg. 3,026, 
3,035 (Jan. 17, 2024) (to be codified at 10 C.F.R. pt. 430); Energy Conservation Program: Energy Conservation 
Standards for Electric Motors, 88 Fed. Reg. 36,066, 36,074 (June 1, 2023) (to be codified at 10 C.F.R. pt. 431).   
24 See 7 C.F.R. § 15.3(b)(2)–(3) (U.S. Dep’t of Agric.); 22 C.F.R. § 209.4(b)(2)–(3) (U.S. Agency for Int’l Dev.); 15 
C.F.R. § 8.4(b)(2)–(3) (U.S. Dep’t of Commerce); 45 C.F.R. § 1203.4(b)(2) (Corp. for Nat’l &– Cmty. Serv.); 32 
C.F.R. § 195.4(b)(2) (U.S. Dep’t of Def.); 34 C.F.R. § 100.3(b)(2)–(3) (U.S. Dep’t of Educ.); 40 C.F.R. § 7.35(b)–
(c) (EPA); 41 C.F.R. § 101-6.204-2(a)(2)–(3) (U.S. Gen. Servs. Admin.); 45 C.F.R. § 80.3(b)(2)–(3) (U.S. Dep’t of 
Health & Hum. Servs.); 6 C.F.R. § 21.5(b)(2)–(3) (U.S. Dep’t of Homeland Sec.); 24 C.F.R. § 1.4(b)(2)(i)–(3) (U.S. 
Dep’t of Hous. & Urb. Dev.); 43 C.F.R. § 17.3(b)(2)–(3) (U.S. Dep’t of the Interior); 28 C.F.R. § 42.104(b)(2)–(3) 
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constitute a significant departure from longstanding legal interpretations of Title VI, raising 
novel issues and policy concerns about equity and fairness across areas in which DOE recipients 
operate. 

 
b. The DFR Is Arbitrary and Capricious. 

 
The APA’s bar on arbitrary and capricious agency action “requires agencies to engage in 

‘reasoned decisionmaking[.]’”  Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 591 U.S. 
1, 16 (2020) (quoting Michigan v. EPA, 576 U.S. 743, 750 (2015)).  “An agency decision fails to 
pass this test if . . . the agency relied on improper factors, failed to consider pertinent aspects of 
the problem, offered a rationale contradicting the evidence before it, or reached a conclusion so 
implausible that it cannot be attributed to a difference of opinion or the application of agency 
expertise.”  Union of Concerned Scientists v. Wheeler, 954 F.3d 11, 21 (1st Cir. 2020) (internal 
quotation marks omitted).  The DFR fails this test in multiple ways.  

 
i. DOE failed to acknowledge let alone explain its dramatic 

departure from settled law, regulations, and guidance despite 
decades of reliance.  

 
In promulgating the DFR, DOE failed to explain its dramatic departure from settled law, 

regulations, and guidance, despite decades of reliance from regulated entities and the public.  
 
When an agency changes an existing policy, it must “display awareness that it is 

changing its position,” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009), and “be 
cognizant that longstanding policies may have ‘engendered serious reliance interests that must be 
taken into account,’” Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 222 (2016) (citation 
omitted).  This is especially true where, as here, DOE’s Regulations have been consistent 
throughout the decades.  See Off. of Commc’n of United Church of Christ v. FCC, 707 F.2d 
1413, 1439 (D.C. Cir. 1983) (agency’s “elimination” of a policy that governed “for almost 50 
years” required the court “to scrutinize more closely the [agency’s] proffered explanations for its 
actions.”).   

 
Relying on Title VI, Section 16, and Section 401 and other sources of statutory authority, 

the DOE promulgated the Regulations and others in 1980 after a lengthy notice-and-comment 

 
(U.S. Dep’t of Just.); 29 C.F.R. § 31.3(b)(2)–(3) (U.S. Dep’t of Lab.); 14 C.F.R. § 1250.103-2(b) (Nat’l Aeronautics 
& Space Admin.); 45 C.F.R. § 1110.3(b)(2)–(3) (Nat’l Found. on the Arts & the Humans.); 45 C.F.R. § 611.3(b)(2)–
(3) (U.S. Nat’l Sci. Found.); 10 C.F.R. § 4.12(b)–(c) (U.S. Nuclear Regul. Comm’n); 5 C.F.R. § 900.404(b)(2) (U.S. 
Off. of Pers. Mgmt.); 22 C.F.R. § 141.3(b)(2) (U.S. Dep’t of State); 18 C.F.R. § 1302.4(b)(2)–(3) (Tenn. Valley 
Auth.); 49 C.F.R. § 21.5(b)(2)–(3) (U.S. Dep’t of Transp.); 31 C.F.R. § 22.4(b)(2)–(3) (Dep’t of the Treasury); 38 
C.F.R. § 18.3(b)(2)–(3) (U.S. Dep’t of Veterans Affs.); 18 C.F.R. § 705.4(b)(2) (Water Res. Council). 
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rulemaking process that began shortly after Congress established the agency.25  See 
Nondiscrimination in Federally Assisted Programs[,] General Provisions, 45 Fed. Reg. 40,514 
(June 13, 1980) (to be codified at 10 C.F.R. pt. 1040); id. (explaining that on November 16, 
1978, DOE issued a proposed rule and received hundreds of responses to which the Department 
addressed in the final rule); accord Nondiscrimination in Federally Assisted Programs, Proposed 
Rulemaking, 43 Fed. Reg. 53,658 (Nov. 16, 1978) (to be codified at 10 C.F.R. pt. 1040).  The 
Regulations include—as the DFR itself acknowledges—language that was “embedded in the title 
VI regulations by the Department of Justice decades ago[.]”  90 Fed. Reg. at 20,779; see also 69 
Fed. Reg. at 50,367 (DOE guidance acknowledging that the Title VI regulations promulgated by 
the former Department of Health, Education, and welfare are “similar to those of DOE[.]”).  
Indeed, the first regulations promulgated under Title VI, see Nondiscrimination in Federally-
Assisted Programs of[:] Department of the Interior, Department of Agriculture, Department of 
Labor, Department of Health, Education, and Welfare, General Services Administration, Housing 
and Home Finance Agency, National Science Foundation, 29 Fed. Reg. 16,273, 16,274–309 
(Dec. 4, 1964), which were drafted shortly after the passage of Title VI,26 contained the same 
“effects” language that DOE now seeks to eliminate in the Disparate Impact Regulations.  As the 
Supreme Court recently reaffirmed, “interpretations issued contemporaneously with the statute at 
issue, and which have remained consistent over time may be especially useful in determining the 
statute’s meaning.”  Loper Bright Enters. v. Raimondo, 603 U.S. 369, 394 (2024).  Despite the 
longevity of these Regulations and similar regulations across other federal agencies—as well as 
case law consistently acknowledging their validity, see, e.g., Alexander v. Choate, 469 U.S. 287, 
293–94 (1985) (“[A]ctions having an unjustifiable disparate impact on minorities [may] be 
redressed through agency regulations designed to implement the purposes of Title VI.”); 
Guardians Ass’n. v. Civ. Serv. Comm’n of City of New York, 463 U.S. 582, 584, n.2 (1983), and 
Congress’s consistent affirmation of them27—the DFR fails to acknowledge their history or 
purpose over time, the case law interpreting them, or the critical role that they have had in 
addressing unlawful discrimination.  Accord FDA v. Brown & Williamson Tobacco Corp., 120 S. 
Ct. 1291, 1306 (2000) (“At the time a statute is enacted, it may have a range of plausible 
meanings.  Over time, however, subsequent acts can shape or focus those meanings.”).   

 
 The DFR also fails to address DOE’s own longstanding guidance on these issues.  In 

2004, DOE published guidance in the Federal Register regarding non-discrimination under Title 
VI and, in particular, national origin discrimination affecting individuals with limited English 

 
25 The DOE was established in 1977.  See Our Agency: History, DOE, https://www.energy.gov/lm/history 
[https://perma.cc/8XLW-CSXH] (last visited June 14, 2025); accord Department of Energy Organization Act, Pub. 
L. 95-91, 91 Stat. 565, 42 U.S.C. § 7101 et seq. (transferring to DOE the functions of the Energy Research and 
Developmental Administration, the Federal Energy Administration, and the Federal Power Commission).  
26 See Comment: Title VI of the Civil Rights Act of 1964—Implementation and Impact, 36 Geo. Wash. L. Rev. 824, 
845–46 (1968).  
27 Proposals to curb disparate impact regulations have never succeeded in Congress.  See, e.g., 112 Cong. Rec. 
18715 (1966) (rejecting proposal to amend Title VI so as to require proof of “intent to exclude”).  Congress has also 
passed major civil rights laws explicitly modeled on Title VI and its effectuating regulations.  See, e.g., 20 U.S.C. §§ 
1681, 1682 (Title IX); 29 U.S.C. § 794 (Rehabilitation Act).  

https://www.energy.gov/lm/history
https://perma.cc/8XLW-CSXH
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proficiency (“LEP”) (the “DOE Title VI Guidance”).  See 69 Fed. Reg. 50,366.  In the guidance, 
DOE relies on Title VI and the very regulations that it now seeks to abandon to make clear that a 
recipient of DOE funds may not use policies or practices that have the effect of subjecting 
individuals to discrimination because of their race, color, or national origin.  See id at 50,366–67 
(citing 42 U.S.C. § 2000d and 10 C.F.R. § 1040.13(c)).  Specifically, DOE explains that to 
“effectuate” Section 601 of Title VI,28 Section 602 authorizes DOE to issue disparate impact 
regulations.29  See 69 Fed. Reg. at 50,367.  DOE also relies on relevant Supreme Court cases 
interpreting Title VI disparate impact regulations.  See, e.g., id. (discussing the Supreme Court’s 
holding in Lau v. Nichols, 414 U.S. 563 (1974) that “Title VI prohibits conduct that has a 
disproportionate effect on LEP persons because such conduct constitutes national-origin 
discrimination.”).   

 
Critically, in the guidance, DOE discusses Alexander v. Sandoval, 532 U.S. 275 (2001).  

See 69 Fed. Reg. at 50,367–68.  In Sandoval, the Supreme Court ruled that Title VI does not 
create a private right of action to enforce the disparate impact regulations under the statute.  532 
U.S. at 293.  The Court stated that it had previously decided that the text of Section 601 of Title 
VI prohibited only intentional discrimination.  Id. at 281 (quoting Choate, 469 U.S. at 293).  
Nonetheless, the Court explicitly emphasized that a majority of Justices in Guardians, 463 U.S. 
582 had explained that “regulations promulgated under § 602 of Title VI may validly proscribe 
activities that have a disparate impact on racial groups, even though such activities are 
permissible under § 601.”  Sandoval, 532 U.S. at 281–82.  Accordingly, the Court assumed the 
validity of disparate impact regulations.  Id. at 282.  In its 2004 guidance, DOE notes that “some 
have interpreted [Sandoval] as impliedly striking down” the Title VI disparate impact 
regulations.  69 Fed. Reg. at 50,367.  DOE then makes clear, however, that like DOJ,30 “DOE 
[has] taken the position that this is not the case, and will continue to do so.  Accordingly, [DOJ 
and DOE] will strive to ensure that federally assisted programs and activities work in a way that 
is effective for all eligible beneficiaries, including LEP persons.”  Id. (emphasis added).  

 
28 Section 601 of Title VI of the Civil Rights Act of 1964 provides that “[n]o person in the United States shall, on the 
ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiving federal financial assistance.”  42 U.S.C. § 2000d.  
29 Section 602 provides, in relevant part, that each agency that extends federal financial assistance to any “program 
or activity” is authorized and directed to “effectuate” Section 601 by “issuing rules, regulations, or orders of general 
applicability which shall be consistent with achievement of the objectives of the statute authorizing the financial 
assistance in connection with which the action is taken.”  42 U.S.C. § 2000d-1.   
30 See 69 Fed. Reg. at 50,367–68 (discussing memo to all federal agencies issued by the Assistant Attorney General 
of Civil Rights reaffirming the General DOJ LEP Guidance in light of Sandoval); see also DOJ, Guidance to Federal 
Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting 
Limited English Proficient Persons, 67 Fed. Reg. 41,455, 41,458, n.3 (June 18, 2002) (explaining that Sandoval “did 
not address the validity” of the disparate-impact regulations or otherwise limit the authority of federal grant agencies 
to “enforce their own implementing regulations.”).  Other agencies similarly reaffirmed the validity of their Title VI 
disparate impact regulations post-Sandoval.  See, e.g., Dep’t of Health & Hum. Servs., Guidance to Federal 
Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting 
[LEP] Persons, 68 Fed. Reg. 47,311 (Aug. 8, 2023); Dep’t of Transp., Policy Guidance Concerning Recipients’ 
Responsibilities to [LEP] Persons, 70 Fed. Reg. 74,087 (Dec. 14, 2005).    
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With respect to LEP individuals in particular, the guidance “clarifies existing legal 

requirements” that Title VI and implementing regulations prohibit conduct that has a 
disproportionate effect on LEP persons because such conduct constitutes national origin 
discrimination and requires recipients of DOE to provide meaningful access to LEP persons.  See 
id. at 50,367–68 (citing Lau).  Accordingly, LEP individuals “may be entitled to language 
assistance with respect to a particular type of service, benefit, or encounter.”  Id. at 50,368.  DOE 
provides guidance on a “four-factor analysis” that recipients are required to undertake.  Id. at 
50,368–74.  After completing the analysis, DOE instructs that recipients “should develop an 
implementation plan to address the identified needs of the LEP populations they serve.”  Id. at 
50,374.      

 
Most recently, in November 2024, DOE issued a policy regarding EEJ (the “2024 EEJ 

Policy”) and explained its duty to implement and enforce the country’s “environmental and civil 
rights laws, address climate change and its unequal effects on different communities, and work to 
remediate legacy pollution that is harming human health and the environment.”31  In explaining 
such unequal effects, DOE highlighted the unequal harms on Indigenous, Native American, 
Alaskan Native, Black, and Brown communities, and its duty to ensure such groups are free from 
discrimination based on race, color, and national origin—the heart of what the Regulations the 
DFR now seeks to gut with the stroke of a pen address.32  In the 2024 EEJ Policy, DOE cited 
academic literature and research to support this need, and explained that the Policy would 
“ensure that DOE maintains operations that are reflective of legislative mandates.”33 

 
The DFR wholly ignores this prior guidance and DOE’s position on these issues.  For 

example, in eliminating the Disparate Impact and Language Access Regulations, DOE takes the 
exact opposite view from its position announced  in 2004, citing as its only basis for reversing 
course the “best reading” of Title VI and a handful of Supreme Court cases, most of which were 
decided prior to Sandoval and DOE’s subsequent guidance.  See 90 Fed. Reg. at 20,779–80, n.17 
(citing Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977); id. at 20,779, 
n.11 (citing Regents of University of California v. Bakke, 438 U.S. 265, 285 (1978), Students for 
Fair Admissions, Inc. v. President & Fellows of Harvard Coll. (“SFFA”), 600 U.S. 181 (2023)).  
DOE does not acknowledge that its only reading of Title VI for decades has been that it prohibits 
discriminatory impact, and that the cases on which it now relies were decided before it assumed 
the opposite position in the DFR.  The only development that DOE relies on is the Supreme 
Court’s holding in SFFA, which, as discussed below, DOE overextends and misapplies.  See, e.g., 
id. at 20,779 nn.11, 16; infra Section III.a.ii.  Further, with respect to the Language Access 
Regulations, the DFR incorrectly states that these requirements are based on “the policy goals of 
revoked Executive Order (E.O.) 13166 . . . .”  90 Fed. Reg. at 20,779.  The 2004 Guidance makes 

 
31 Energy and Environmental Justice Policy, supra note 6, at 1. 
32 Id.  
33 Id. at 1–4.  
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plain, however, that the obligations codified in the regulations derive from Title VI.  See, e.g., 69 
Fed. Reg. at 50,366.                   

 
In failing to grapple with or even recognize the DFR’s inconsistencies with these sources, 

DOE abdicated its responsibility to “assess whether there were reliance interests, determine 
whether they were significant, and weigh any such interests against competing policy concerns.” 
Regents of the Univ. of Cal., 591 U.S. at 33; see also California v. U.S. Dep’t of Educ., 132 F.4th 
92, 99 (1st Cir. 2025) (explaining that “it does not appear that [the agency] properly considered 
the reliance interests of” the affected stakeholders or that it “accounted for all relevant impacts 
of” the agency action (citing Regents of the Univ. of Cal., 591 U.S. at 30–31)).   

 
The reliance interests on the Regulations are substantial.  For example, as DOE’s own 

guidance points out, many DOE recipients work in a variety of areas critical to the health and 
safety of individuals, including LEP individuals.  See, e.g., 69 Fed. Reg. at 50,369–70 
(explaining that recipients employ scientists to conduct research activities on health or 
environmental effects, which necessarily should be conducted to include effects on relevant 
populations, including LEP persons); id. at 50,370 (noting that programs provide assistance to 
those who cannot afford utility service, including in areas where there is a significant population 
of LEP persons eligible for that service); id. at 50,371 (noting that DOE recipients monitor DOE 
environmental restoration programs at or near DOE facilities for environmental impacts, 
including air quality, ground-water and radioactivity surveillance and—where such activities 
take place in and around communities in which there are significant LEP populations potentially 
affected—it is critical that recipients consider LEP individuals in relevant public outreach).  
Indeed, DOE has recognized that due to the nature of a recipient’s work, a “recipient needs to 
determine whether denial or delay of access to services or information could have serious or 
even life-threatening implications for [ ] LEP individual[s].”  Id. at 50,369.  The Disparate 
Impact and Language Access Regulations ensure that recipients conduct these activities in a 
manner so as not to have a discriminatory impact or exclude LEP individuals.  Their elimination 
will leave historically marginalized people, including LEP people, without critical information 
relevant to their health and safety.   

 
As another example, DOE’s 2024 EEJ Policy makes plain the unequal effects of legacy 

pollution and other agency policies.34  Communities of color that have historically been subject 
to such discrimination rely on DOE and its recipients to address the effects of these unfair 
practices over time.35  DOE fails to identify much less assess these reliance interests in issuing 
the DFR.      
 

 
34 Energy and Environmental Justice Policy, supra note 6, at 1.  
35 See, e.g., Southern Solutions: How Federal Funding is Sparking Climate Progress, supra note 18, at 6 (explaining 
initiatives in Memphis, Tennessee to use DOE programs to further environmental justice).  



 
 
 
 
 
 

16 
 

ii. DOE’s application of SFFA v. Harvard is overreaching and 
arbitrary.  

 
To the extent that DOE offers any rationale for its marked departure from the Disparate 

Impact and Language Access Regulations, it principally relies on SFFA.  See 90 Fed. Reg. at 
20,779, nn.11, 13–14, 16.  But the DFR misconstrues and misapplies the Supreme Court’s 
decision, in violation of the APA.  See, e.g., Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State 
Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983) (agency action must be logical and rational).  

While the Court in SFFA held that the benefits of diversity did not provide a compelling 
interest justifying the consideration of race in college admissions, its holding was limited to such 
admission decisions.  600 U.S. at 213 n.4 (declining to reach the question of whether U.S. 
military academies had distinct compelling interests that would justify the consideration of race 
in admissions).  Yet DOE applies the Supreme Court’s holding much more broadly to the 
Regulations, including disparate impact analysis, and announces that “a solid majority of the 
U.S. Supreme Court Justices . . . do not permit the elimination of society’s racial disparities 
through race-based means.”  90 Fed. Reg. at 20,779 (citing SFFA, 143 S. Ct. 2141); see also id. 
at 20,779 (relying on SFFA to eliminate Language Access Regulations).   

It is at best unclear what practices DOE understands as “race-based means,” or how its 
understanding of SFFA precludes disparate impact analysis, which was not at issue in SFFA.  In 
any event, disparate impact analysis does not depend on “race-based means” but rather analyzes 
race-neutral policies to determine if such policies cause substantial harm to members of 
protected groups without good reason.  The remedies to a policy that results in an unfair 
disparate impact are typically race-neutral.  When the Supreme Court has spoken on race-neutral 
means to address the effects of past discrimination, it has distinguished them.  In SFFA, for 
example, Justice Kavanaugh, concurring, expressly states that “governments and universities still 
‘can, of course, act to undo the effects of past discrimination in many permissible ways[.]’”  600 
U.S. at 317 (quoting City of Richmond v. J.A. Croson Co., 488 U.S. 469, 526 (1989)); see also 
id. (citing Croson, 488 U.S. at 509 (plurality opinion of O’Connor, J.) (“[T]he city has at its 
disposal a whole array of race-neutral devices to increase the accessibility of city contracting 
opportunities to small entrepreneurs of all races[.]”)).  Justice Kavanaugh cites back to SFFA’s 
own briefing, SFFA, 600 U.S. at 317 (citing Pet’r’s Br. 80–86, 2022 WL 2918946), which 
highlights examples of permissible race-neutral means of eliminating barriers to access, 
including: increasing preferences for the socioeconomically disadvantaged, SFFA, Pet’r’s Br. 
80–81, eliminating requirements for SAT scores, id., Pet’r’s Br. 82–83, increasing financial aid, 
increasing recruitment efforts, increasing admissions of community college transfers, and 
developing partnerships with disadvantaged high schools, id., Pet’r’s Br. 85–86.36  DOE fails to 

 
36 See also Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 788–89 (2007) (Kennedy, J., 
concurring) (“In the administration of public schools by the state and local authorities it is permissible to consider 
the racial makeup of schools and to adopt general policies to encourage a diverse student body, one aspect of which 
is its racial composition. . . . School boards may pursue the goal of bringing together students of diverse 
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acknowledge, let alone explain that the very opinion on which its reasoning rests contradicts its 
premise that race-neutral practices such as these are broadly discriminatory.  Cf. Water Quality 
Ins. Syndicate v. United States, 225 F. Supp. 3d 41, 69 (D.D.C. 2016) (reversing agency decision 
that “cherry-pick[ed] [ ] evidence”).  In addition, there is no guidance in SFFA whatsoever for 
any disparate impact analysis relevant to “sex,” which the DFR also guts.      

 
The DOE relies on its flawed application of SFFA to justify its conclusion that the 

“‘effect’ language of [the Disparate Impact Regulations] raises serious constitutional difficulties 
and is not based on the best reading of title VI.”  90 Fed. Reg. at 20,779.  This is incorrect and 
renders the DFR arbitrary and capricious.  See Friends of Back Bay v. U.S. Army Corps of 
Eng’rs, 681 F.3d 581, 588 (4th Cir. 2012) (“A material misapprehension of the baseline 
conditions existing in advance of an agency action can lay the groundwork for an arbitrary and 
capricious decision.”).     

 
iii. DOE failed to consider important aspects of the problems with 

eliminating the Regulations.  
   
DOE should withdraw the DFR because it “entirely failed to consider . . . important 

aspect[s] of the problem” that elimination of the Regulations will create.  State Farm, 463 U.S. at 
43.   
 

First, DOE failed to consider the DFR’s interference with its own statutory obligations.  
For example, in Section 211 of the Department of Energy Organization Act (“DEOA”), Congress 
established the Office of Economic Impact and Diversity (“OED”).  42 U.S.C. § 7141.  The 
DEOA requires OED to, among other things, “advise the Secretary on the effect of energy 
policies, regulations, and other actions of the Department and its components on minorities and 
minority business enterprises and on ways to [e]nsure that minorities are afforded an opportunity 
to participate fully in the energy programs of the Department.”  Id. § 7141(b).37  OED is charged 
with conducting research programs “to determine the effects (including the socio-economic and 
environmental effects) of national energy programs, policies, and regulations of the Department 
on minorities” and to “develop and recommend . . . policies to assist . . . such minorities and 
minority business enterprises concerning such effects.”  Id. § 7141(c).  OED is also tasked with 

 
backgrounds and races through [ ] means, including strategic site selection of new schools; drawing attendance 
zones with general recognition of the demographics of neighborhoods; allocating resources for special programs; 
recruiting students and faculty in a targeted fashion; and tracking enrollments, performance, and other statistics by 
race.”). 
37 “Minority” is defined to mean “any individual who is a citizen of the United States and who is Asian American, 
Native Hawaiian, a Pacific Islander, African American, Hispanic, Puerto Rican, Native American, or an Alaska 
Native[.]”  42 U.S.C. § 7141(f)(1).   
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providing technical assistance to minority educational institutions38 and business enterprises39 to 
foster participation in research, development, demonstration, and contract activities of DOE.  Id. 
§ 7141(d).  Yet, the DFR guts its regulations obligating funding recipients to ensure that their 
programs and activities do not have the effect of discriminating against individuals based on 
race, color, or national origin, which, at minimum undercuts OED’s ability to fulfill its statutory 
obligations.  Indeed, DOE itself recently recognized that addressing the unequal effects of past 
harms, ongoing climate change, and other issues within its purview is essential to ensuring DOE 
redress past discrimination and prevent future harms for individuals who have been 
discriminated against because of their race, color, national origin, or other protected 
characteristics as “reflective of [its] legislative mandates.”40  DOE fails entirely to consider how 
its recission of the Regulations will undermine these obligations.  “[W]hen an agency ignores a 
mandatory factor it defies a statutory limitation on its authority[,]” and “[s]uch an act is 
necessarily arbitrary and capricious.” Owner-Operator Indep. Drivers Ass’n, Inc. v. Fed. Motor 
Carrier Safety Admin., 656 F.3d 580, 587 (7th Cir. 2011) (cleaned up); see also Pub. Citizen v. 
Fed. Motor Carrier Safety Admin., 374 F.3d  1209, 1216 (D.C. Cir. 2004).   
 

Second, DOE fails to consider the DFR’s interference with its own administration of Title 
VI, as well as other federal statutes with disparate impact standards.  For example, in the DFR, 
DOE makes plain its obligation to “smoke[ ] out” and address policies and procedures that 
“mask[ ] intentional discrimination.”  90 Fed. Reg. at 20,780 (internal quotation marks omitted).  
Disparate impact analysis, however, is a key tool in ferreting out and addressing such 
discrimination, as explained above.  See supra Section I.  For example, one of the early 
illustrations of the need for disparate impact analysis under the Fair Housing Act of 1968 
(“FHA”), 42 U.S.C. §§ 3601–3619, involved a 1969 effort to construct a federally subsidized, 
racially integrated housing development in an unincorporated area of suburban St. Louis.  City of 
Black Jack, Missouri, 508 F.2d 1179.  The effort was met with resistance on the part of the 
overwhelmingly white community in the area.  Id. at 1182–83.  Opponents of the housing 
proposal decided to incorporate their community as a municipality and, in its first enactment as a 
governmental entity, the municipality adopted a zoning measure that rendered the proposed 
housing development incompatible with the local zoning law.  Id.  In City of Black Jack, the 
ACLU and the DOJ challenged the zoning enactment as racially discriminatory and, ultimately, 
the federal court held that the local exclusionary measure violated the FHA because of its 
discriminatory effect.41  Indeed, although “impact alone” is not the same as intentional 
discrimination, evidence of disproportionate harm often “provide[s] . . . [the] starting point” of 
an analysis under the Equal Protection Clause.  Vill. of Arlington Heights, 429 U.S. at 266; see 

 
38 “Minority educational institution” means “an educational institution with an enrollment in which a substantial 
proportion . . . of the students are minorities.”  Id. § 7141(f)(3). 
39 “Minority business enterprise” means “a firm, corporation, association, or partnership which is at least 50 percent 
owned or controlled by a minority or group of minorities.”  Id. § 7141(f)(2). 
40 Energy and Environmental Justice Policy, supra note 6, at 1–4.  
41 See also Kyle Melles, United States v. Black Jack: Poverty and Welfare in the St. Louis Courts, Mendel Sato Rsch. 
Award Project (May 2022), https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=1002&context=msrae 
[https://perma.cc/AXH8-4L32].  

https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=1002&context=msrae
https://perma.cc/AXH8-4L32
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also Texas Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 521 
(2015) (“Recognition of disparate-impact liability under the FHA plays an important role in 
uncovering discriminatory intent: it permits plaintiffs to counteract unconscious prejudices and 
disguised animus that escape easy classification as disparate treatment.”).  Yet, DOE ignores 
entirely this relationship and fails to grapple with how the elimination of the Regulations it has 
termed “unnecessary” play a critical role in addressing discrimination under Title VI.   
 

Third, the DFR ignores the fact that at least twenty-five other federal departments and 
agencies have longstanding disparate impact regulations under Title VI.  See supra n.24.  DOE 
recipients that receive federal funds from other government entities will face a quandary as to 
how to reconcile competing regulatory schemes without placing their funding at risk.  Relatedly, 
the DFR undermines recipients’ ability to ensure that they are in compliance with disparate 
impact requirements across these other federal agencies, as well as in compliance with other 
federal and state laws.  It is well-settled that consistent self-auditing and analysis of policies and 
programming is vital to assuring that discriminatory barriers do not exist, see, e.g., Teal, 457 U.S. 
at 449 (describing disparate impact as a “prophylactic” measure); for instance, confirming that 
critical safety materials in certain languages but not others do not have a disproportionate impact 
on LEP individuals.  Recipients that fail to engage in such measures risk potential claims of 
discrimination by participants, or other state and federal entities.  

 
Fourth, DOE fails to consider how its removal of the Regulations would undermine state 

laws related to addressing the discriminatory effects of matters within DOE’s purview.  For 
example, numerous states have enacted legislation to evaluate and address environmental and 
public health stressors regarding decisions related to siting and promoting community 
participation,42 to promote community solar access for low-income or disadvantaged 
communities,43 and to support equity and broader clean energy and reduce emissions.44  Many of 
these laws depend on an understanding of the historical and ongoing effects of discrimination on 
historically disadvantaged communities, including on communities of color.  DOE fails entirely 
to consider the elimination of the Regulations on the implementation or efficacy of these laws, 
and on states’ reliance on the Regulations.  “[W]hen an agency ignores factual matters[,]” as 
DOE clearly has in issuing the DFR, courts “ha[ve] not hesitated” to vacate agency decisions.  
Water Quality Ins. Syndicate 225 F. Supp. 3d at 68.    

 
iv. DOE failed to consider the costs of the DFR.   

 
“As a general rule, the costs of an agency’s action are a relevant factor that the agency 

must consider before deciding whether to act.” Mingo Logan Coal Co. v. EPA, 829 F.3d 710, 
732 (D.C. Cir. 2016) (Kavanaugh, J., dissenting); see also Am. Wild Horse Pres. Campaign v. 

 
42 See Energy Justice and the Energy Transition, supra note 10 (citing bills in N.Y., N.J., and Va.). 
43 See id. (citing laws in Colo., Mass., N.M., and Md., among others).  
44 See id. (citing laws in Cal., Or., and N.C., among others).  
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Perdue, 873 F.3d 914, 932 (D.C. Cir. 2017).  The DFR entirely fails to acknowledge, much less 
quantify, the cost of eliminating the Regulations. 

  
The DFR will impose financial and other costs on DOE recipients and the beneficiaries of 

their programs.  As discussed above, the elimination of the Regulations will cause profound 
confusion as recipients attempt to reconcile competing regulatory schemes.  Additionally, the 
elimination of the Regulations increases exposure to legal liability for DOE recipients because 
they will no longer have a clear obligation to self-assess and monitor their practices for 
discriminatory impacts.  The elimination of the Regulations will also impose significant costs on 
states who will have to fill the void of the DFR and disrupt laws and initiatives that depend on 
robust analysis of the historical and ongoing effects of discrimination.  Finally, the cost of harm 
to beneficiaries of the Regulations is substantial: as discussed above, DOE itself has 
acknowledged that the programs that it funds provide critical and often life-saving information to 
individuals, including those like LEP individuals who have been and continue to be marginalized 
without deliberate action to overcome barriers to access.  Harms to human health and from 
climate change are ongoing and unequally harm people of color.45  DOE’s refusal to 
acknowledge much less quantify or explain these costs is arbitrary and capricious.  See Perdue, 
873 F.3d at 932 (agencies must “adequately analyze the . . . consequences” of their actions).    

    
III. Conclusion  

 
The ACLU appreciates the opportunity to submit this significant adverse comment to the 

DFR.  Please feel free to contact Amanda M. Meyer, Senior Staff Attorney for the ACLU’s 
Racial Justice Program at amandam@aclu.org with any questions.  

 
45 Energy and Environmental Justice Policy, supra note 6, at 1.  
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