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1 

Respondent-Appellee Corbett Stephens respectfully requests the Court deny the 

Petition for a Writ of Certiorari submitted by Petitioners-Appellants Dr. Tannin Fuja and 

Megan Fuja.   

QUESTIONS PRESENTED 

 The Fujas identify five questions for review.  (Pet. at 4–6.)  Despite that framing, it 

appears the petition presents three questions. 

Question 1.  Did the Court of Appeals err, or otherwise violate the Fujas’ procedural 

due process rights, by rejecting as inadequately briefed their constitutional challenges to 

the Utah Governmental Immunity Act (the UGIA) and by refusing to grant these pro se 

litigants’ other requests? 

Question 2.  Did the Court of Appeals err by interpreting the UGIA in a manner that 

conflicts with the statutory text and this Court’s precedent? 

Question 3.  Did the Court of Appeals’ application of the UGIA consistent with its 

decision in Graves v. Utah County, 2024 UT App 80, result in constitutional violations? 

STATEMENT OF THE CASE 

The Fujas previously owned property in the City of Woodland Hills (R. 95, 626) 

and, since 2020, have brought a string of lawsuits against the City and its various officials 

based on complaints about the home constructed by their former neighbors (see R. 263–

65, 692–93 n.2).  Through their petition, the Fujas seek reversal of the Court of Appeals’ 

decision, 2025 UT App 109, affirming the dismissal of their claims against Corbett 

Stephens, the City’s former Building Official. 

https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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The Fujas initially filed suit in this matter on February 18, 2022 (R. 1–91) and 

submitted an amended petition on June 16, 2022 (R. 94–226).  The amended petition 

asserted two claims against the City and its various officials (Woodland Hills, collectivey), 

and Mr. Stephens individually: “Lack of Enforcement of the Building Permit and City 

Codes . . . [Was] Illegal, Arbitrary and Capricious” and “Claim for Damages Pursuant to 

the [UGIA].”  (R. 223–25.)    

Woodland Hills and Mr. Stephens moved to dismiss the amended petition (R. 259–

85), arguing both were immune from suit under the UGIA (R. 265–74).  Specifically, 

Woodland Hills and Mr. Stephens argued the UGIA does not waive of immunity for 

intentional torts, and, in any event, Section 63G-7-201(4)(c), (d), and (f) operate to retain 

immunity.1  (R. 267–74.)   

The Fujas did not dispute Woodland Hills was entitled to immunity; they instead 

argued Section -202(3)(c) “waives employee immunity for specific intentional torts” and 

overrides the retention of Mr. Stephens’ immunity in Sections 63G-7-101(4) and -201.  (R. 

497; see generally R. 495–502.)  So, having alleged Mr. Stephens acted through fraud or 

willful misconduct, the Fujas maintained Section -202(3)(c) waived his immunity.  (R. 

 

1 Under those subsections, immunity is retained for injuries proximately caused by “the 

issuance . . . of, or the failure or refusal to . . . deny, suspend, or revoke any permit . . . or 

similar authorization”; “a failure to make an inspection or making an inadequate or 

negligent inspection”; and “a misrepresentation by an employee whether or not the 

misrepresentation is negligent or intentional”—all conduct on which the Fujas’ claim for 

damages was based.  
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495–502.)  The Fujas did not explain why the retentions of immunity on which Mr. 

Stephens relied would not apply if Section -202(3)(c) did not override them.  (See id.) 

The Fujas stipulated to dismissal of their claims against Woodland Hills (R. 542–

44), and the district court thus considered the motion to dismiss arguments only with 

respect to their claims against Mr. Stephens (R. 615).  However, shortly after oral argument 

on the motion to dismiss, the Court of Appeals issued its decision in Graves v. Utah County, 

2023 UT App 73 (Graves I), holding Section 63G-7-202(3)(c)(i) constitutes a waiver of 

immunity “for the acts of a governmental employee if those acts are fraudulent or the result 

of willful misconduct.”  Id. ¶ 22.  This aligned with the Fujas’ position (R. 495–502), and 

Mr. Stephens alerted the district court to the Graves I decision (R. 585–609).  

On July 28, 2023, the district court issued its order denying the motion to dismiss.  

(R. 614–24.) Apart from applying the Graves I rationale, holding that Section 63G-7-

202(3)(c) waived Mr. Stephens’ immunity and that Section 63G-7-201 did not retain it (R. 

619), the district court did not provide any other basis to reject the immunity defense.  

Indeed, it appeared to acknowledge that but for Section -202(3)(c), Mr. Stephens would be 

entitled to immunity.  (See R. 617–19.) 

 At the district court’s direction (R. 623), the Fujas filed a second amended petition 

(R. 625–74).  Without identifying discrete causes of action, under the heading “Claims for 

Relief,” the Fujas alleged they had “been damaged by Mr. Corbett Stephens’s willful 

misconduct, fraud, false testimony, fabricated evidence, and intentional failure to disclose 
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material evidence.”  (R. 662–63; see generally R. 662–76.)  This allegation mirrors the 

language of Section -202(3)(c).   

 Mr. Stephens moved to dismiss the second amended petition (R. 690–709), arguing 

each of the Fujas’ putative claims failed to state a claim (R. 696–706).  He additionally 

noted he “reserves the right to revisit [the immunity] argument in the event Graves was 

altered on reconsideration on certiorari and to appeal this issue.”  (R. 697 n.4.)  After full 

briefing and hearing (R. 731–53, 754–79, 791), the district court granted the motion to 

dismiss for failure to state a claim.  The Fujas appealed that decision and the resulting final 

judgment.  (R. 809–10.) 

 Following the Fujas’ notice of appeal, on May 23, 2024, the Court of Appeals issued 

its opinion amending Graves I.  See Graves v. Utah County, 2024 UT App 80 (Graves II).  

The Court of Appeals explained in footnote 5 (emphasis added),  

In our previously issued opinion, we concluded that subsection 63G-7-

202(3)(c)(i) of the UGIA waived immunity for the Commissioner’s and 

Taylor’s alleged intentional conduct.  Subsection 63G-7-202(3) provides that 

“an action under [the UGIA] against a governmental entity for an injury 

caused by an act or omission that occurs during the performance of an 

employee’s duties, within the scope of employment ... is a plaintiff’s 

exclusive remedy” and precludes “any civil action or proceeding based upon 

the same subject matter against the employee ... whose act or omission gave 

rise to the claim.”  Utah Code § 63G-7-202(3)(a), (c).  The provision then 

lists exceptions to this general rule, including cases where “the employee 

acted or failed to act through fraud or willful misconduct.”  Id. § 63G-7-

202(3)(c)(i). The Appellees asked us to reconsider our conclusion, and, after 

hearing from both sides, we conclude that we misapprehended the nature and 

function of this subsection of the UGIA. Properly understood, this provision 

reflects an exception to a statutory exclusive remedy, not a blanket waiver of 

immunity for governmental employees for any fraud or willful misconduct.  

 

https://www.westlaw.com/Document/I5634b2b0193511efa8fcd9b9081c928a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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In their principal brief, filed on June 14, 2024, the Fujas represented their “appeal 

challenges the constitutionality of the UGIA (Addendum 5) in the present case.” 

(Appellants’ Br. at 22.)  Without addressing the rationale of Graves II, they asserted, 

“Conduct like Stephens’ that is intentionally wrongful or egregiously unreasonable is not 

protected by the UGIA” (id. at 24), and they insisted, without supporting authority, that 

“[i]nterpreting the UGIA in the present case in a manner that did not explicitly waive 

immunity for government employees for fraud, willful misconduct, fabrication of 

evidence, failure to disclose material evidence, or giving false testimony renders the UGIA 

unconstitutional” (id. at 24-25).   

Separately, the Fujas urged that “[g]ranting immunity to government employees for 

intentional misconduct creates unequal operation of law[,]” (id. at 28), and that “the UGIA 

did not intend to allow governmental actors to knowingly and recklessly break the law, 

cause damage, and not be held liable for that damage by hiding behind governmental 

immunity” (id. at 42).  Despite these unsupported, sweeping pronouncements, however, 

the Fujas did not meaningfully address Graves II, or otherwise provide a reasoned basis 

for the Court of Appeals to depart from that decision’s reading of the UGIA.  (See generally 

id. at 22–29.) 

Before replying to the Fujas’ brief, Mr. Stephens moved for summary disposition of 

the pending appeal, arguing he was immune from suit because Graves II’s reading of 

Section -202(3) directly undercut the sole basis on which the Fujas opposed his immunity 
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in the initial motion to dismiss and the sole reason that motion had been denied.  

(Appellee’s Mot. at 11–12.)   

In response, the Fujas protested they “must be given an opportunity to raise 

constitutional issues and challenges to the UGIA which result from the new interpretation 

of the UGIA rendered in [Graves II].”  (Appellants’ Opp. at 6.)  Notably, the Fujas asserted 

Graves II “raises serious constitutional challenges which the Fujas could not raise with the 

trial court” (id. (emphasis added)), even though Mr. Stephens’ initial motion to dismiss 

articulated the reading of the UGIA the Court of Appeals endorsed in Graves II (see R. 

267–74).  Yet, in support of their opposition, the Fujas offered minimal analysis to support 

their constitutional challenges.  (See Appellants’ Opp. at 9–10, 11–13.)  After a string of 

rhetorical questions, they proclaimed Mr. Stephens’ immunity defense grounded in Graves 

II presents “an interpretation of the UGIA which is unconscionable and would render the 

UGIA unconstitutional.”  (Id. at 12.)  They further suggested Utah’s legislature did not 

intend, and could not have intended, the UGIA to be interpreted as it was in Graves II.  (Id. 

at 12–13.)     

After his motion for summary disposition was denied, Mr. Stephens again argued 

in his principal brief that dismissal of the Fujas’ claims should be affirmed on the basis 

that, under Graves II, his immunity was not waived.  (Appellee’s Br. at 17–19, 25–27.)  He 

noted the Fujas’ position that their appeal challenged the constitutionality of the UGIA (id. 

at 19) but explained they had failed to preserve any such challenge (id. at 20–21).  At no 

point at the district court did the Fujas challenge the constitutionality of the UGIA.  (See 
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R. 495–02.)  Indeed, in their reply, the Fujas responded to Mr. Stephens’ preservation 

argument by protesting they could not have preserved their constitutional challenges to the 

UGIA, given the timing of Graves II.  (Reply Br. at 2.)  They admit they “rais[ed] the issue 

for the first time on appeal, as anticipated under Rule 25A of the Utah Rules of Appellate 

Procedure . . . .”  (Id.)  They further asserted they were “justified” in doing so because they 

“could not challenge the UGIA’s constitutionality in district court because the prevailing 

interpretation did not support such a claim.”  (Id.)  

Setting aside that Rule 25A does not excuse or address an appellant’s failure to 

preserve a constitutional challenge, the Fujas’ justification for not preserving their 

constitutional challenges overlooks the procedural history at the district court.  When Mr. 

Stephens moved to dismiss the first amended petition on immunity grounds, there was no 

settled law whether Section -202(3) constituted a waiver of immunity.  The original 

decision in Graves I, which aligned the Fujas’ view of Section -202(3), had not yet been 

issued.  And, Mr. Stephens expressly argued Section -202(3) did not constitute a waiver.  

(R. 273–74.)  Opposing that initial motion (R. 490–506) was the Fujas’ opportunity to raise 

constitutional concerns.  Their appeal was not “the earliest opportunity.” (Reply Br. at 2.) 

The Court of Appeals ultimately affirmed dismissal of the Fujas’ claims against Mr. 

Stephens because he is immune from suit and such immunity has not been waived, 2025 

UT App 109, ¶¶ 11–20, and it rejected the Fujas’ cursory constitutional arguments as 

inadequately briefed, id. ¶¶ 21–26.  

RESPONSE TO PETITION FOR CERTIORARI 

https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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The Court should deny the Fujas’ petition. 

First, the petition does not present a legal question of first impression in Utah.  Utah 

R. App. P. 46(a)(2).   Instead, the Fujas ask the Court to reverse the Court of Appeals’ 

decision—and, effectively, overrule Graves II—based on unpreserved arguments raising 

constitutional challenges to the UGIA.  Second, the petition does not offer “an opportunity 

to resolve confusion or inconsistency in a legal standard set forth in a decision of the Court 

of Appeals, or in a prior decision of the Supreme Court,” both because the Fujas failed to 

preserve their constitutional arguments and because any supposed confusion derives from 

the Fujas’ misreading of precedent and statute.  Utah R. App. P. 46(a)(3).    

Although Graves II “presents a question regarding the proper interpretation of, or 

ambiguity in, a . . . statute . . . that” may “affect future cases,” and the Fujas wish to 

“challenge[] a decision of the Court of Appeals with regard to a legal issue that has not 

been addressed by the Supreme Court and” may “recur in future cases,” Utah R. App. P. 

46(a)(1), (4), the Court should decline to grant the petition given the posture in which these 

issues reach the Court.  While the interpretation of the UGIA set forth in Graves II may 

merit the Court’s attention in some future case, the Fujas’ petition does not present that 

opportunity.  

1. The Court of Appeals did not err by rejecting the Fujas’ inadequately 

presented constitutional arguments. 

 

“On a writ of certiorari, [the Court] review[s] the decision of the court of appeals, 

not that of the district court[,]” and it “review[s] the court of appeals' decision for 

correctness.”  Prinsburg State Bank v. Abundo, 2012 UT 94, ¶ 10 (cleaned up).  The Fujas 

https://www.westlaw.com/Document/N959D7FD02F3511E9BAA689517D4E755F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N959D7FD02F3511E9BAA689517D4E755F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N959D7FD02F3511E9BAA689517D4E755F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N959D7FD02F3511E9BAA689517D4E755F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N959D7FD02F3511E9BAA689517D4E755F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I207c3f11513b11e280719c3f0e80bdd0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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cannot show the Court of Appeals erred by rejecting their constitutional arguments as 

inadequately briefed.  2025 UT App 109, ¶¶ 21–26. 

An appellant’s “argument must explain, with reasoned analysis supported by 

citations to legal authority and the record, why the party should prevail on appeal.”  Utah 

R. App. Pro. 24(a)(8).  “[T]here is not a bright-line rule determining when a brief is 

inadequate.”  Bank of Am. v. Adamson, 2017 UT 2, ¶ 12.  Instead, “the ultimate question” 

is “whether the appellant has established a sufficient argument for ruling in its favor—and 

not on whether there is a technical deficiency in briefing meriting a default.”  Id. (cleaned 

up).  In the context of constitutional challenges, “[w]hen a party argues that a statute . . . 

violates provisions of the . . . Utah Constitution[], the mere mention of a constitutional 

right, phrase, or principle does not raise a constitutional claim.”  Ramos v. Cobblestone 

Centre, 2020 UT 55, ¶ 48 (cleaned up).  Identifying constitutional provisions does not 

suffice: “a party must develop an argument as to how that provision has been violated to 

meet rule 24’s standards.”  Id. (cleaned up). 

Adequate briefing “allows [Utah’s appellate courts] to properly evaluate a case on 

its merits,” and it was squarely within the Court of Appeals’ “discretion to disregard or 

strike” the Fujas’ briefing if it concluded the briefing did not meet “rule 24’s substantive 

requirements.”  Id. ¶ 47 (cleaned up).  The Court of Appeals did not err in doing so.  See 

2025 UT App 109, ¶ 23.   

In their belated attempt to challenge Mr. Stephens’ entitlement to immunity on 

constitutional grounds, the Fujas specifically invoked the right to possess and protect 

https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6E0F838F809E11EA8041F47F5CF2018C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6E0F838F809E11EA8041F47F5CF2018C/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I07d70d40d93f11e6960ceb4fdef01e17/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I69b009d0d47811eaa13ca2bed92d37fc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I69b009d0d47811eaa13ca2bed92d37fc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I69b009d0d47811eaa13ca2bed92d37fc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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property (Art. I, Sect. 1), the right to petition for redress (Art. I, Sect. 1), the Open Courts 

Clause (Art. I, Section 11), the Due Process Clause (Art. I, Sect. 7), and the Uniform 

Operation of Laws Clause (Art. I, Sect. 24).  (Appellants’ Br. at 26–29.)  But, for each of 

these provisions, the Fujas offered only cursory analyses and largely targeted Mr. Stephens’ 

actions as allegedly unconstitutional, rather than providing reasoned legal analyses as to 

why they believe the UGIA, as interpreted in Graves II, is unconstitutional.  (See generally 

id.)  For example, their allegation they have been deprived of the right to possess and 

protect property focuses solely on Mr. Stephens’ alleged conduct.  (Id. at 26.)   

The Fujas’ examination of the Uniform Operations of Laws Clause—uninformed 

by any constitutional text or legal authority interpreting that text—declares that Mr. 

Stephens’s immunity from suit “erodes public trust in the legal system, undermines the rule 

of law, and weakens the social contract that binds communities together, fostering a sense 

of lawlessness and injustice.”  (Appellants’ Br. at 28–29.)  A one-paragraph review of the 

same clause in their reply states, “Denial of civil suits for fraud and willful misconduct by 

government employees fails to further any valid legislative purpose” and “that it is not 

sound public policy to protect such actions.”  (Reply Br. at 5.)  But, at no point do they 

engage in any analysis of the constitutional text or review any judicial standard to evaluate 

that text.  (See generally id.; see generally Appellants’ Br. at 26–29.) 

As to their due process rights, the Fujas’ one-paragraph argument—again, 

unsupported by legal analysis—appears mostly to allege Mr. Stephens violated their due 

process rights.  (See id. at 28.)  They do make the assertion that “[p]reventing civil suits 
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against governmental employees for intentional wrongdoing denies individuals the 

procedural due process needed to hold officials accountable and seek remedy and recourse 

for harms suffered” (id.), but it is unsupported by legal analysis.  Their treatment of Article 

I, Section 7 in their reply brief similarly focuses on Mr. Stephens’ alleged violations of 

their due process rights.  (Reply Br. at 5–6.)  While this discussion is book-ended by 

assertions that “[t]he UGIA, as interpreted in Graves-2024, violates the Due Process Clause 

of Article I, Section 7,” and “[t]he Graves-2024 interpretation renders the UGIA 

constitutional” (id. at 5–6), they are again made without supporting analysis. 

On the putative Open Courts Clause challenge, the Fujas offered their interpretation 

and sweeping public policy concerns in a single paragraph without presenting its text or 

citing any legal authority.  (Appellants’ Br. at 27–28.)  Without engaging in the operative 

analysis, they concluded they would be “denied their rights to open courts, redress for 

grievances, and civil recourse for injuries caused,” if the Court of Appeals affirmed on 

immunity grounds.  (Id. at 28.)  

In the present petition, the Fujas respond to the Court of Appeals’ observation they 

did “not engage in [the three-part Open Courts Clause] analysis in any way,” 2025 UT App 

109, ¶ 25, by claiming they “applied each prong of the Berry test with citations to 

controlling authority” in their reply brief.  (Pet. at 19.)  The Fujas thus allege the Court of 

Appeals “foreclosed consideration of properly preserved constitutional claims.”  (Id.)   

Setting aside that they did not preserve any constitutional arguments, the Fujas 

overstate their putative Open Courts Clause analysis.  While they cited Berry ex rel. Berry 

https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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v. Beech Aircraft Corp., 717 P.2d 670 (Utah 1985), and stated “the Berry Test [ ] requires 

either a reasonable alternative remedy or a clear social or economic evil to justify 

eliminating a common law remedy” (Reply Br. at 4), the Fujas then swiftly reached their 

conclusion in the remainder of that paragraph (“The Graves-2024 interpretation fails both 

prongs” of the Berry test (id.)) without identifying any cause of action they believe has 

been abrogated by the UGIA or Graves II.  See, e.g., Waite v. Utah Labor Comm’n, 2017 

UT 86, ¶ 19 (“Under [the Berry] test, we first look to whether the legislature has abrogated 

a cause of action.”)  In short, despite referencing the relevant legal standard, the Fujas did 

not meaningfully develop the analysis.  (Reply Br. at 4.) 

The Court of Appeals accurately reported that the Fujas’ “arguments contain vague 

and sweeping statements about the Utah Constitution and the rights it protects” but that 

they did not “engage[] in the relevant analyses to any substantive degree.”  2025 UT App 

109, ¶ 24.  It therefore did not err in concluding that “[b]ecause the Fujas’ constitutional 

claims [were] inadequately briefed, they failed to meet their burden on appeal to support 

their constitutional challenges to the UGIA.”  Id. ¶ 26.   

Given the Fujas’ prior inadequate briefing, and the Court of Appeals’ proper 

exercise of its discretion not to reach the challenges the Fujas raised to Graves II and the 

UGIA, this case does not present issues that warrant review on certiorari.  See Utah R. App. 

Pro. 46(a)(1)–(4). 

 

 

https://www.westlaw.com/Document/I37e4bac0d9be11e7adf1d38c358a4230/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I37e4bac0d9be11e7adf1d38c358a4230/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N959D7FD02F3511E9BAA689517D4E755F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N959D7FD02F3511E9BAA689517D4E755F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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2. The Fujas did not preserve their constitutional challenges to the UGIA, 

and no exception applies. 

 

Even if the Court of Appeals erred in rejecting their constitutional arguments as 

inadequate, the Fujas cannot overcome their failure to preserve these issues.   

The “preservation requirement is well-settled: [Utah’s appellate courts] require 

parties to have raised and argued before the district court the issue that they raise and argue 

before [the courts] on appeal, and if a party does not, it has failed to preserve the issue.”  

True v. Utah Dept. of Transp., 2018 UT App 86, ¶ 23 (cleaned up).  “[T]he preservation 

rule applies to every claim, including constitutional questions, unless a defendant can 

demonstrate that ‘exceptional circumstances’ exist . . . .”2  State v. Holgate, 2000 UT 74, ¶ 

11.   

The Fujas did not assert any constitutional challenges to the UGIA at the district 

court.  They did not state their now-principal complaint that an interpretation of the UGIA 

under which Mr. Stephens’ has not waived immunity is “unconscionable and would render 

the UGIA unconstitutional.”  (Appellants’ Opp. at 12.)   The Fujas readily concede they 

stated this position for the first time on appeal.  (See Reply Br. at 2.)  And, further, they 

have no recourse to the exceptional circumstances exception to the preservation 

requirement. 

 

2 The Utah Court of Appeals recently held “plain error review is not available in ordinary 

civil cases unless expressly authorized by rule.”  Kelly v. Timber Lakes Prop. Owners 

Ass’n, 2022 UT App 23, ¶ 44.  

https://www.westlaw.com/Document/Ic6433260557411e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I084e44d3f55611d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I084e44d3f55611d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I25081120902811ec9794d43f1b1950f3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I25081120902811ec9794d43f1b1950f3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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The exceptional circumstances exception “applies to rare procedural anomalies,” 

and only in “the most unusual circumstance where [the] failure to consider an issue that 

was not properly preserved for appeal would have resulted in manifest injustice.”  Jacob v. 

Bezzant, 2009 UT 37, ¶ 34. 

Here, as Mr. Stephens explained at length in his principal brief (Appellee’s Br. at 

21–25), no injustice arises because the Fujas had ample opportunity to present their 

constitutional arguments to the district court.  When Mr. Stephens first raised the immunity 

defense, the original decision in Graves I adopting the Fujas’ view of Section -202(3) had 

not yet been issued.  Mr. Stephens expressly argued that section did not constitute a waiver 

of immunity (R. 273–74), and the Fujas then should have raised their panoply of 

constitutional concerns.   

Further, the Fujas have been afforded the opportunity to present these arguments on 

appeal.  The Court of Appeals considered the Fujas’ briefing on those issues but found it 

wanting.  See 2025 UT App 109, ¶¶ 21–26.  Notably, the Court of Appeals did not 

“address[] the issue of preservation” because it determined it could “easily resolve the 

constitutional challenges in favor of [Mr.] Stephens.”  Id. ¶ 21 n.5.  In essence, the Court 

of Appeals determined the Fujas did not make use of their opportunity to present 

constitutional challenges.  See id. ¶ 24.   

Finally, the Fujas’ pro se status does not warrant overlooking the preservation 

requirement.  “[A]s a general rule, a party who represents himself will be held to the same 

standard of knowledge and practice as any qualified member of the bar.”  Allen v. Friel, 

https://www.westlaw.com/Document/I367ed9d65a7511deabded03f2b83b8a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I367ed9d65a7511deabded03f2b83b8a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic8f0a64e6ddc11ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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2008 UT 56, ¶ 11 (cleaned up).  Even in the context of a failure to preserve an issue for 

appeal, leniency to pro se plaintiffs does not trump the preservation requirement.  “Even 

though th[e] court is understandably loath to sanction pro se litigants for a procedural 

misstep here or there, we cannot ignore the requirements necessary to preserve an issue for 

appeal.”  State v. Balfour, 2018 UT App 79, ¶ 25 n.6 (involving unpreserved due process 

argument). 

Given the unpreserved nature of the central issues the Fujas ask the Court to consider 

on certiorari, the Court should deny the petition.  

3. The Court of Appeals’ decision does not conflict with the text of the 

UGIA or Mecham v. Frazier, 2008 UT 60. 

 

The Fujas charge that the Court of Appeals’ interpretation of Section 63G-7-

202(3)(c) “directly contradicts” this Court’s opinion in Mecham v. Frazier, 2008 UT 60, 

(Pet. at 16), and “misapprehends legislative intent and violates basic canons of statutory 

construction” (id.).  Neither argument succeeds. 

The Fujas begin by asserting that in Mecham, 2008 UT 60, ¶¶ 13–15, “this Court 

held unequivocally that governmental employees are not immune when they act through 

fraud, malice, DUI-related conduct, or false testimony, and that such claims may proceed 

against the employee personally.”  (Pet. at 15–16.)  Setting aside that the Fujas misstate 

https://www.westlaw.com/Document/Ic8f0a64e6ddc11ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I874897e04a7911e8a70fc9d8a0b2aef5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4650_n.6
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Mecham’s holding,3 the Fujas overlook two significant, relevant differences between the 

version of the UGIA considered by the Court in Mecham and the current governing statute.   

First, the UGIA provision under consideration in Mecham—Utah Code Section 63-

30-3 (1997)—“clearly grant[ed] immunity from suit to governmental entities” but “[did] 

not contain a similarly explicit grant of immunity from suit to government employees.”  

2008 UT 60, ¶¶ 13, 14 (emphases original).  This is not the case anymore.  Through the 

2004 amendments to the UGIA, the Legislature added “employees” to the express, general 

grant of immunity.  See Utah Code § 63-30d-201(2) (2004); Laws 2004, c. 267, § 11 (eff. 

July 1, 2004).  Then, as now, the relevant provision states, “Except as otherwise provided 

in this chapter, each governmental entity and each employee of a governmental entity are 

immune from suit for any injury that results from the exercise of a governmental function.”  

Utah Code § 63G-7-201(1) (emphasis added). 

Second, under the current UGIA, “[a] governmental entity and an employee of a 

governmental entity retain immunity from suit unless that immunity has been expressly 

waived in this chapter.”  Utah Code § 63G-7-101(3) (emphasis added).  There was no 

similar provision in the version of the UGIA analyzed by the Mecham Court.  See Utah 

Code § 63-30-1 et seq. (1997). 

 

3 The Court held that then-governing version of the UGIA conferred immunity from suit 

on government employees, not merely immunity from liability, and that compliance with 

the UGIA notice of claim requirements did not “require the use of specific words, such as 

‘fraud’ or ‘malice.’”  2008 UT 60, ¶ 22. 

https://www.westlaw.com/Document/I9032dbf175dc11ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N98E1AA708F8511DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCCA01821220C11EEA3F1F406AEAC7EE4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N2DEA74A01F8E11DD97CA8A07A1F25CE2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N938411D08F8511DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N938411D08F8511DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9032dbf175dc11ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Because the Mecham Court correctly observed the then-governing UGIA contained 

no express grant of immunity to governmental employees, the only source of protection 

from suit for employees was the exclusive remedy provision.  2008 UT 60, ¶¶ 13–14.  After 

identifying that sole protection for employees, the Court took note of the three exceptions 

under which “a government employee can be sued individually.”  Id. ¶ 15.  So, because 

there was no express grant of immunity for employees—and as there was no statutory 

requirement that any waiver of immunity be expressly stated—the Court reasoned an 

employee could be held personally liable if it was established one of the exclusive remedy 

exceptions were met.  Id.  Incidentally, the Court in Mecham properly identified these as 

“exceptions” to the protection from suit arising from the UGIA’s exclusive remedy 

provision—not as waivers of immunity.  Id.  

The current version of the UGIA provides express waivers in Part 3 at Section 63G-

7-301.  On the other hand, the UGIA’s exclusive remedy provision, found in Part 2 of the 

UGIA at Section 63G-7-202(3), still lists exceptions to a plaintiff’s statutory exclusive 

remedy.  As explained aptly by the Court of Appeals, “Properly understood, [Section 63G-

7-202(3)(c)(i)] reflects an exception to a statutory exclusive remedy, not a blanket waiver 

of immunity for governmental employees for any fraud or willful misconduct.”  2024 UT 

App 80, ¶ 21 n.5 (emphasis added).  Indeed, had the Legislature intended to enumerate 

waivers of governmental immunity in Section -202(3), it would have used express language 

to do so, just as it has in Section 63G-7-301.  Again, “an employee of a governmental entity 

https://www.westlaw.com/Document/I9032dbf175dc11ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5634b2b0193511efa8fcd9b9081c928a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4650_n.5
https://www.westlaw.com/Document/I5634b2b0193511efa8fcd9b9081c928a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4650_n.5
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retain[s] immunity from suit unless that immunity has been expressly waived” in the UGIA.  

Utah Code § 63G-7-101(3) (emphasis added). 

The Fujas’ contention Graves II is at odds with the text of the UGIA or Mecham 

does not hold up to scrutiny.  Because they overlook the differences between the text 

analyzed in Mecham and that under review in Graves II, their petition does not “provide[] 

an opportunity to resolve confusion or inconsistency in a legal standard set forth in a 

decision of the Court of Appeals.”  Utah R. App. P. 46(a)(3).  The Court of Appeals has 

not sewn any such confusion or inconsistency.   

4. The Fujas’ alleged procedural injuries do not warrant a grant of 

certiorari. 
 
 Finally, the Fujas recite a host of purported errors by the Court of Appeals, which, 

allegedly, effect a deprivation of their “procedural due process rights and Utah’s guarantee 

of equal appellate treatment.”  (Pet. at 5.)  Each of these alleged errors, according to the 

Fujas, “signal[] that pro se litigants will not receive equal justice when constitutional claims 

are at stake,” and implicate “the procedural rights of pro se litigants in appellate 

proceedings” to the extent that this Court must weigh in.  (Id. at 21.)  The Court should not 

grant certiorari based on the Fujas’ perceived procedural injuries. 

First, the Fujas charge that the Court of Appeals “sua sponte expanded Graves II” 

and thereby “deprived [the Fujas] of notice and an opportunity to be heard on a controlling 

question of law.”  (Id. at 19.)  But, no expansion of Graves II occurred.  After explaining 

the development from Graves I to Graves II, the Court of Appeals simply applied the 

Graves II interpretation—that Section -202(3) does not function to waive immunity—to 

https://www.westlaw.com/Document/N2DEA74A01F8E11DD97CA8A07A1F25CE2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N959D7FD02F3511E9BAA689517D4E755F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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the circumstances of this case.  2025 UT App 109, ¶¶ 17–20.  And, given Mr. Stephens’ 

prior articulations of the very same position (see R. 267–74; Appellee’s Mot. at 10–12; 

Appellee’s Br. at 17–19), the Fujas have no basis to complain they had no notice of this 

potential result. 

The Fujas additionally complain the Court of Appeals “distorted the record” when 

it described the Fujas as having challenged the UGIA as interpreted in Graves II, but not 

having sought that decision’s overruling.  (Pet. at 19.)  They contend this is “an artificial 

distinction” (id.) which, allegedly, “insulated Graves II from challenge and deprived [the 

Fujas] of a fair adjudication of their constitutional claims” (id. at 20).  As the Court of 

Appeals made clear, however, the Fujas’ constitutional arguments were rejected because 

they were inadequately briefed, not because the Fujas failed to expressly request that 

Graves II be overruled.  2025 UT App 109, ¶ 26. 

Next, the Fujas argue the Court of Appeals “refused to apply” a “requirement of 

supplemental briefing when deciding an unbriefed dispositive issue,” citing State v. 

Robison, 2006 UT 65, ¶ 24, as the source of this supposed requirement.  (Pet. at 20.)  There 

is no such requirement.  In Robison, this Court addressed “several ways appellate courts 

can test a notion of their own invention before using it to justify a reversal, most notably 

by inviting supplemental briefing.”  Robison, 2006 UT 65, ¶ 24.  In its discussion of the 

options available to appellate courts in such circumstances, the Court spells out the various 

procedural stages at which supplemental briefing “could” be requested, “would be wise” 

to request, or “should” be allowed.  Id. ¶ 24 n.4.  But, the present case does not involve the 

https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id37ba0c05daf11f0ae0ac98f16ddef3a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id184252668fb11dbb29ecfd71e79cb92/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id184252668fb11dbb29ecfd71e79cb92/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Court of Appeals “test[ing] a notion of [its] own invention before using it to justify a 

reversal,” id. ¶ 24, such that this guidance does not apply.   

Finally, the Fujas complain they were unfairly denied the “procedural safeguard” of 

a rehearing, even though the Court of Appeals had done so in Graves.  (Pet. at 20.)  This is 

not the unfair “disparate treatment” of pro se litigants.  (Id.)  No portion of Rule 35 suggests 

an aggrieved appellant is entitled to a rehearing, see Utah R. App. P. 35, and the denial of 

a rehearing did not “contravene[] [a] promise of equal indulgence to pro se litigants” made 

in Noor v. State, 2019 UT 3, ¶ 51 (Pet. at 20).  Noor makes no such promise.  It counsels 

reasonable leniency with pro se litigants.  See 2019 UT 3, ¶ 51 n.64.  But, neither Noor, 

nor any other authority recognizing indulgences afforded to pro se litigants, mandates they 

receive a rehearing upon request.  The Fujas, not unlike the pro se litigant in Lundahl, 

“avail[] [themselves] of the judicial machinery as a matter of routine,” and so “special 

leniency on the basis of pro se status is manifestly inappropriate.”  Lundahl v. Quinn, 2003 

UT 11, ¶ 4. 

 The Court of Appeals has not deprived the Fujas of any procedural due process 

rights, and the purported errors attributed to the Court of Appeals do not provide a reason 

to grant certiorari.  See Utah R. App. P. 46(a)(1)–(4). 
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U.C.A. 1953 § 63-30d-201, U.C.A. 1953 § 63-30d-201

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 1

Utah Statutes Annotated - 2004
U.C.A. 1953 § 63-30d-201

West's Utah Code Annotated Currentness
Title 63. State Affairs in General
Chapter 30D. Governmental Immunity Act of Utah (Refs & Annos)
Part 2. Governmental Immunity—Statement, Scope, and Effect
§ 63-30d-201. Immunity of governmental entities from suit

(1) Except as may be otherwise provided in this chapter, each governmental entity and each employee of a governmental entity
are immune from suit for any injury that results from the exercise of a governmental function.

(2) Notwithstanding the waiver of immunity provisions of Section 63-30d-301, a governmental entity, its officers, and its
employees are immune from suit for any injury or damage resulting from the implementation of or the failure to implement
measures to:

(a) control the causes of epidemic and communicable diseases and other conditions significantly affecting the public health or
necessary to protect the public health as set out in Title 26A, Chapter 1, Local Health Departments;

(b) investigate and control suspected bioterrorism and disease as set out in Title 26, Chapter 23b, Detection of Public Health
Emergencies Act; and

(c) respond to a national, state, or local emergency, a public health emergency as defined in Section 26-23b-102, or a declaration
by the President of the United States or other federal official requesting public health related activities.

Laws 2004, c. 267, § 11, eff. July 1, 2004.

HISTORICAL AND STATUTORY NOTES

Prior Laws:

Laws 1991, c. 15.

Laws 1991, c. 248.

Laws 2003, c. 3, § 5.

C. 1953, § 63-30-3.

CROSS REFERENCES

Hazardous substances, governmental immunity, see § 19-6-321.
Jails, liability insurance, see § 10-8-58.5.
Public agency insurance mutual considered government entity, see § 31A-1-103.
Technology finance corporation, immunity of corporation and state, see § 9-13-401.
Underground storage tanks, governmental immunity, see § 19-6-427.

LIBRARY REFERENCES

Municipal Corporations 724.
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