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INTRODUCTION

USPS’s August 26, 2026 Ballot Mail for Federal Elections Rule (“Rule”) is not a federal
takeover of elections. If it were, the Intervener States would oppose it. But States will retain
complete control on who is eligible under state law to vote by mail, just as they always have. 91
Fed. Reg. 54966, 54969 (Aug. 26, 2026) (to be codified 39 C.F.R. pt. 111). And under the Rule,
USPS is not authorized to second-guess the States’ submissions. Id. Instead, USPS is merely
doing for election mail what it has long done for many other types of mail—imposing modest
mailing conditions that increase the security of mail-in voting, allow tracking through matching
barcodes, and prevent violations of federal law.

In painting a different picture, Plaintiffs take hyperbole to the extreme and misrepresent
USPS’s new mailing requirements. They say this case is about whether USPS can decide who
gets to vote by mail. See, e.g., Doc. 5 (“Plaintiff States Br.”) at 5, California, No. 1:26-cv-13917-
IT; Doc. 207 (“LWYV Br.”) at 13, LWV, No. 1:26-cv-11549-IT. But it is not; the Rule explicitly
forbids USPS from making that decision. See 91 Fed. Reg. at 54969. Instead, this case is only
about whether USPS can impose modest regulations for States that choose to use federal mail. The
long history of postal management shows that it can. Indeed, USPS already recommends certain
requirements for election mail—Ilike using an “Official Election Mail” label. See, e.g., Election
Mail, USPS (accessed Aug. 27, 2026).! The implication of Plaintiffs’ arguments is that imposing
even those modest rules is invalid, and that federal election mail must be made available on
whatever conditions States or private litigants demand. Title 39 rejects this position, as it gives
USPS “broad[]” authority “to adopt rules and regulations” governing the mail. U.S. Postal Serv.

v. Council of Greenburgh Civic Ass 'ns, 453 U.S. 114, 123 (1981).

! https://about.usps.com/what/government-services/election-mail/.

1
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The Court should reject Plaintiffs’ motions for a preliminary injunction because they are
unlikely to succeed on the merits. Nat’l Org. For Marriage v. McKee, 666 F. Supp. 2d 193, 198
(D. Me. 2009). This is so for two independently sufficient reasons. First, as a threshold matter
regarding the LWV Plaintiffs, Plaintiffs still lack standing to challenge the Executive Order and
the recently finalized Rule. Neither Plaintiffs nor their members are the object of the Rule. Only
the States are required to satisfy the Rule’s modest conditions if they intend to allow their citizens
to vote by mail. Thus, to vote by mail, Plaintiffs’ members need not do anything different than
they had already been required to do before the Rule. They therefore are not injured in any way
by it.

Second, all Plaintiffs are unlikely to succeed on the merits because the Rule does not exceed
USPS’s statutory authority or the separation of powers. Under Title 39, USPS has a general power
to “to adopt, amend, and repeal such rules and regulations, not inconsistent with this title, as may
be necessary in the execution of its functions under this title and such other functions as may be
assigned to the Postal Service under any provisions of law outside of this title.” 39
U.S.C. § 401(2). The statute also broadly gives USPS “all other powers incidental, necessary, or
appropriate to the carrying on of its functions or the exercise of its specific powers.” Id. § 401(10).
Inherently, the statute recognizes that USPS—rather than federal courts—is most likely to have
the expertise to decide how mail should be processed and delivered. See, e.g., Rockville Reminder
Inc. v. U.S. Postal Serv., 480 F.2d 4, 7 (2d Cir. 1973) (applying deferential standard of review to
USPS regulations under § 401(2)). Nor does the Rule’s modest mailpiece design and data
reporting standards infringe on State sovereignty. In fact, it states the opposite: “States will retain
full autonomy to decide whether (and to what extent) they utilize the U.S. Mail as part of their

electoral systems and who can use ballot mail to cast a vote.” 91 Fed. Reg. at 54973.
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Moreover, the other equitable factors weigh against an injunction because Intervener States
would be irreparably harmed by the loss of election integrity measures they lack the ability to
implement on their own and because the public benefits from lawful election security measures.

Finally, even if the Court is inclined to enter a preliminary injunction against the Rule, it
should not enter nationwide relief. Trump v. CASA, Inc., 606 U.S. 831, 861 (2025). Rather, the
Court should at least limit any injunction to ensure that States at least retain the option to comply
with the Rule for the 2026 General Election—an option Missouri and likely other States want. Ex.
A, Hoskins Decl. §9. Such a limit would also serve the public interest by providing real-world
evidence on how easy it is to implement the Rule. See Ex. A, Hoskins Decl. 9 5-9.

In all events, the Court should reject Plaintiffs’ motions.

BACKGROUND

On August 26, 2026, USPS published the Rule in the Federal Register. 91 Fed. Reg. 54966.
The rule amends USPS’s Domestic Mail Manual to place modest reporting and envelope design
requirements on federal ballot mail.

Specifically, the Rule requires that outbound and inbound federal ballot mail be mailed in
an envelope that (1) includes the official election mail logo, (2) is automation compatible, and
(3) includes a unique barcode that identifies that envelope as federal ballot mail and its delivery
point zip code. 91 Fed. Reg. at 54990-91. Authorized ballot mailers are responsible for barcode
creation as well as envelope design and printing for all ballot mail. /d. at 54991. The Rule also
requires States to upload to an online portal (1) the name of each individual receiving a mail-in or
absentee ballot, (2) address of individuals receiving a mail-in or absentee ballot, (3) the unique
barcode applied on the outbound federal ballot mail envelope, and (4) the unique barcode applied

on the inbound federal ballot mail envelope. Id.
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The Rule does not impose any federal voter eligibility requirements. In fact, it precludes
them: “This rule relates only to the use of the U.S. Mail. The Postal Service does not purport to
alter the eligibility of any individual to vote under state or federal law. The Postal Service does
not have any legal responsibility for management of state voter rolls or administration of federal
elections within each state. States are fully responsible for the contents of each State’s Mail-In and
Absentee Participation List.” Id. at 54991-92. States thus “will retain full autonomy to decide
whether (and to what extent) they utilize the U.S. Mail as part of their electoral systems and who
can use ballot mail to cast a vote.” Id. at 54973. USPS cannot “second-guess the states’
submissions,” nor can it “inspect[] [] a mail-in ballot’s contents, review [an] individual voter’s
eligibility, or audit[] [] state voter rolls.” Id. at 54969. USPS is concerned with verifying only one
thing under the Rule: adherence to the modest mailpiece design and data reporting standards. /d.

On August 26, the League of Women Voters (LWYV) Plaintiffs amended their complaint to
challenge the Rule. Doc. 205, LWV, No. 1:26-cv-11549-1T. The same day, a group of States led
by California filed a new lawsuit to challenge the Rule. Doc. 1, California, No. 1:26-cv-13917-
IT. On August 28, this Court granted the Intervener States permissive intervention in Plaintiff
States’ case. Doc. 50, California, No. 1:26-cv-13917-IT. This brief responds to arguments made
by both plaintiff groups.

On August 27, this Court entered a TRO against the Mail Ballot Rule. Doc. 218, LWV,
No. 1:26-cv-11549-IT; Doc. 31, California, No. 1:26-cv-13917-1T. A motion to stay that TRO
remains pending before this Court. Doc. 231, LWV, No. 1:26-cv-11549-IT.

LEGAL STANDARD

To obtain a preliminary injunction, the moving party must establish: “(1) a likelihood of
success on the merits, (2) a likelihood of irreparable harm absent interim relief, (3) a balance of

equities in [its] favor, and (4) service of the public interest.” Arborjet, Inc. v. Rainbow Treecare

4
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Sci. Advancements, Inc., 794 F.3d 168, 171 (1st Cir. 2015). “The party seeking the preliminary
injunction bears the burden of establishing that these four factors weigh in its favor.” Esso
Standard Oil Co. v. Monroig—Zayas, 445 F.3d 13, 18 (1st Cir. 2006). However, “[t]he sine qua
non of this four-part inquiry is likelihood of success on the merits: if the moving party cannot
demonstrate that he is likely to succeed in his quest, the remaining factors become matters of idle
curiosity.” New Comm Wireless Servs., Inc. v. SprintCom, Inc., 287 F.3d 1, 9 (1st Cir. 2002)
(emphasis added).

ARGUMENT
I. The LWYV Plaintiffs do not have standing to challenge the Mail Ballot Rule.

To establish Article III standing, Plaintiffs must plausibly allege that they suffered a
cognizable injury fairly traceable to Defendants, and that the injury is likely to be redressed by a
favorable judicial decision. See Allen v. Wright, 468 U.S. 737,751 (1984). To prove a cognizable
injury, Plaintiffs must point to a legal injury analogous to one that could be asserted at common
law. See TransUnion LLC v. Ramirez, 594 U.S. 413, 424 (2021) (requiring “a close historical or
common-law analogue for [an] asserted injury”). Fears about hypothetical events dependent on
third parties not before the Court are not cognizable injuries. See Clapper v. Amnesty Int’l USA,
568 U.S. 398, 409-10, 414 n.5 (2013). Nor are expenses incurred by organizations to educate
members or the public about legal changes. See FDA v. All. for Hippocratic Med., 602 U.S. 367,
394 (2024).

Applying these principles here, LWV Plaintiffs lack standing to challenge the Mail Ballot
Rule. Plaintiffs allege that they have standing to challenge the Rule because they “will be unable
to carry out its core business activities of providing the voter education and assistance on which
its members and communities rely.” Doc. 2059 51, LWV, No. 1:26-cv-11549-IT. They also allege

that they “will need to develop and translate new materials explaining the changes to mail voting,

5



Case 1:26-cv-11549-IT Document 234  Filed 08/29/26 Page 12 of 29

revise scripts, retrain volunteers, and educate voters about how to ensure that they can successfully
vote by mail under the new requirements.” Id. 9 50.

This resource-diversion theory of injury is not cognizable. See TransUnion LLC, 594 U.S.
at 424; Holmes v. Bax, --- F.4th ---, No. 25-1987, 2026 WL 2421803, at *4 (8th Cir. Aug. 19,
2026). In rejecting a virtually identical theory of standing in a parallel case, Judge Nichols
recognized that the Supreme Court rejected resource-diversion standing in Alliance for
Hippocratic Medicine, holding that plaintiffs “cannot spend [their] way into standing simply by
expending money to gather information and advocate against the defendant’s action.” DSCC v.
Trump, --- F. Supp. 3d ---, No. 26-cv-01114, 2026 WL 1487833, at *§ (D.D.C. May 28, 2026),
aff’d, No. 26-5193, 2026 WL 2168617 (D.C. Cir. July 28, 2026) (quoting All. for Hippocratic
Med., 602 U.S. at 394). And the Ballot Mail Rule does not prohibit Plaintiffs from educating their
members or providing information to the public (things they would do anyway), meaning that any
“need” for Plaintiffs to educate and assist their members is not caused by the Rule or fairly
traceable to it. See Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992).

Intervener States recognize that the Court previously read Alliance for Hippocratic
Medicine differently. But the Supreme Court’s opinion in Trump v. California again rejected
resource-diversion standing when addressing the Plaintiff States’ lack of standing. 609 U.S. ---,
2026 WL 2473573, at *4 (Aug. 24,2026) (per curiam). There, the Supreme Court rejected Plaintiff
States’ argument that they were spending money because of the executive order, reaffirming that
parties cannot “concretize their injury by expending funds.” /Id. Intervener States therefore
encourage the Court to reconsider the validity of resource-diversion standing.

The Court has also interpreted the LWV Plaintiffs as asserting injuries based on

“substantial confusion” due to uncertainty about the rules governing future elections. Doc. 218



Case 1:26-cv-11549-IT Document 234  Filed 08/29/26 Page 13 of 29

at7, LWV, No. 1:26-cv-11549-IT. With respect, these are not cognizable injuries that comply with
the Supreme Court’s TransUnion test. Intervener States are unaware of any evidence that these
“injuries” are analogous to common law injuries—and LWV Plaintiffs certainly have not made
that mandatory showing. See TransUnion LLC, 594 U.S. at 424 (requiring “a close historical or
common-law analogue for [an] asserted injury”).

Alternatively, LWV Plaintiffs once again allege disenfranchisement under the theory that
States will not agree to or will not be able to comply with the Rule’s requirements. See LWV Br.
at 20-21. But, just as before, this is too speculative to confer standing. Neither Plaintiffs nor their
members are the object of the Rule. Rather the Rule requires States who wish to allow their
citizens to transmit their ballots by mail to provide their voters’ basic information and barcodes to
USPS. See 91 Fed. Reg. at 54979. The Rule “does not . . . alter the eligibility of any individual
to vote under state or federal law.” Id. at 54991. In other words, to vote by mail, Plaintiffs’
members need not do anything different than they had already been required to do before the Rule.
See Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 298 (1979) (To challenge a statute
prospectively, Plaintiffs must allege “an intention to engage in a course of conduct arguably
affected with a constitutional interest, but proscribed by a statute.”). And there is no reason to
speculate that States will not comply with the Rule and ensure that Plaintiffs and their members
will be able to cast mail ballots. After all, “Article III prohibits federal courts from stacking
hypothetical on hypothetical to speculate that harm will eventually materialize.” Trump v.

California, 2026 WL 2473573, at *2 (citing Clapper, 568 U.S. at 414-415, n.5).
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II.  Plaintiffs are unlikely to succeed on the merits.
A. The Rule is permitted under Title 39.

Plaintiffs are also unlikely to succeed on the merits because the Rule does not exceed
USPS’s statutory authority. Plaintiffs claim that Congress has not authorized USPS to regulate
election mail. LWV Br. at 10-13. This is wrong. While Plaintiffs repeatedly misrepresent the
Rule as regulating who may vote, see, e.g., id. at 7, it merely imposes modest conditions on the
sending of mail, which USPS is broadly authorized to do under its governing statute. Indeed,
USPS has a general power to “to adopt, amend, and repeal such rules and regulations, not
inconsistent with this title, as may be necessary in the execution of its functions under this title and
such other functions as may be assigned to the Postal Service under any provisions of law outside
of this title.” 39 U.S.C. § 401(2). The statute also broadly gives USPS “all other powers incidental,
necessary, or appropriate to the carrying on of its functions or the exercise of its specific powers.”
Id. § 401(10). The statute recognizes that USPS—rather than federal courts—is most likely to
have the expertise to decide how mail should be processed and delivered. See, e.g., Rockville
Reminder Inc., 480 F.2d at 7 (applying deferential standard of review to USPS regulations under
§ 401(2)).

The Supreme Court has directly addressed the scope of § 401(2), stating that USPS is
“broadly empowered” to adopt rules and regulations designed to accomplish an efficient system
of collection, sorting, and delivery of mail nationwide. Council of Greenburgh Civic Ass ns, 453
U.S. at 123. This interpretation of § 401(2) forecloses Plaintiffs’ suggestion that the Court must
confine USPS’s authority to only those regulations that are strictly or literally indispensable. LWV

Br. at 12.
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The D.C. Circuit has similarly recognized the breadth of this authority. In Associated Third
Class Mail Users v. U.S. Postal Service, the court held that the Postal Service is authorized under
§ 401(2) to promulgate regulations to further the objectives of Title 39, and that a fair reading of
the rulemaking authority of 39 U.S.C. § 401(2) extends even to provisions of law that are not
literally part of Title 39, so long as their purpose is properly connected to that title. 600 F.2d 824,
826 n.5 (D.C. Cir. 1979).

More specifically, USPS’s powers also include the ability “to provide for the collection,
handling, transportation, delivery, forwarding, returning, and holding of mail, and for the
disposition of undeliverable mail,” 39 U.S.C. § 404(a)(1), and “to investigate postal offenses and
civil matters relating to the Postal Service,” § 404(a)(6). By the same token, Title 39 states that
“nonmailable matter which reaches the office of delivery, or which may be seized or detained for
violation of law, shall be disposed of as the Postal Service shall direct.” Id. § 3001(b) (emphasis
added). Both USPS’s general and specific powers show that its delegated regulatory authority
includes reasonable measures to prevent fraudulent voting through the mail.

The breadth of Title 39 also recognizes the need for USPS to address a wide variety of
postal-related issues and promulgate regulations to resolve them. See, e.g., U.S. Postal Serv. v.
Brennan, 574 F.2d 712, 716 (2d Cir. 1978) (“Broad rule-making authority must be allowed a
federal agency such as the postal service whose activities are national in scope and are geared to
meet varied conditions and circumstances throughout the country.” (citation omitted)). For this
reason, there is a long history of USPS imposing conditions on sending various types of mail, even
those not specifically enumerated in Title 39. See, e.g., Cremated Remains Packaging
Requirements, 90 Fed. Reg. 9843 (Feb. 19, 2025) (cremated human and animal remains must be

transported through specific types of USPS-provided boxes, and must be trackable via barcode);
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Restricting the Mailing of Replica or Inert Explosives, 75 Fed. Reg. 282 (Jan. 5, 2010) (replica
explosives must be mailed in certain ways, including in-person presentation to a retail counter and
shipment via Registered Mail). That is precisely what USPS is doing here. This is not a case
where USPS has invoked general rulemaking power to circumvent specific statutory requirements,
a narrow circumstance where courts have found postal regulations to be inconsistent with Title 39.
See, e.g., Aid Ass’n for Lutherans v. U.S. Postal Serv., 321 F.3d 1166, 1176 (D.C. Cir. 2003)
(affirming injunction against regulation concerning the “type of insurance” offered where statute
permits the agency to regulate solely with respect to “coverage provided by [an insurance]
policy.”); New York v. Trump, 490 F. Supp. 3d 225, 241 (D.D.C. 2020) (issuing preliminary
injunctions against USPS policies that restricted overtime and eliminated late and extra mail
delivery trips without first obtaining statutorily-required PRC review).

The plain text of 39 U.S.C. § 401(2) unambiguously authorizes the Rule. Requiring States
to specity who is eligible to receive ballots through the federal mails is a “regulation[]” “necessary
in the execution of [USPS’s] function[]” of ensuring the secure delivery of mail. And it is
“necessary” based on “other functions as may be assigned to the Postal Service under any
provisions of law outside of this title”—here, ensuring that the federal mails are not used to cast
ballots that violate federal law. See 18 U.S.C. § 611; 52 U.S.C. § 20511. Given the clarity of the
statutory text, Plaintiffs’ case should be at an end. BedRoc Ltd., LLC v. United States, 541 U.S.
176, 177 (2004) (“The inquiry begins with the statutory text, and ends there as the text is
unambiguous.”).

Unable to grapple with the plain text, Plaintiffs ask the Court to give an artificially narrow
construction to 39 U.S.C. § 401(2) under the major questions doctrine. See LWV Br. at 13; State

Plaintiffs Br. at 6. But Plaintiffs’ invocation of the major questions doctrine is only plausible
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because they frame the Rule with high level of generality using hyperbole and misrepresent the
Rule as regulating voter eligibility. LWV Br. at 13. But USPS merely wants States to provide a
list of individuals they deem eligible to vote by mail—so that USPS can assign security barcodes
to assist in tracking in election mail. 91 Fed. Reg. at 54969. The States surely already keep lists
of individuals they deem eligible to vote by mail, as Plaintiff States acknowledged during a prior
hearing before this Court. Hr’g Tr. 85:6-20 (June 2, 2026). Requiring States to provide an
already-existing list of individuals eligible to vote by mail, and using unique barcodes for each
voter, is not an “unheralded power representing a transformative expansion in [USPS’s] regulatory
authority.” West Virginia v. EPA, 597 U.S. 697, 724 (2022) (internal quotations and citation
omitted). It is a simply a new instantiation of authority long exercised by USPS. See Council of
Greenburgh Civic Ass’'ns, 453 U.S. at 123.

Nor are the markers deemed relevant by the Supreme Court in assessing major questions
doctrine cases relevant here. The Supreme Court has previously suggested that a rule implicates
a major question if it imposes an “economic impact” of around $50 billion. See Ala. Ass’n of
Realtors v. HHS, 594 U.S. 758, 764 (2021) (per curiam). Plaintiffs’ alleged compliance costs are
de minimis by comparison. LWV Br. at 16-17. Nor are there outlandish implications to USPS’s
regulatory theory. See West Virginia, 597 U.S. at 722. Whereas the EPA’s regulatory theory in
West Virginia would have given it the power to shut down coal and natural-gas-powered plants
around the country, see id. at 722, USPS’s theory is merely that it can impose conditions on the
sending of mail—a reality anyone who has ever bought a postage stamp understands. And while
mail voting—as a general matter—is controversial, c¢f. West Virginia, 597 U.S. at 732, USPS is
not claiming that it could simply bar States from sending election mail. USPS’s regulation is more

akin to EPA trying to limit carbon emissions by mandating the use of new technology for
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smokestacks—something the Supreme Court agreed would not be a major question even though
it related to a nationwide debate about climate change. See West Virginia, 597 U.S. at 725.
B. The Rule is constitutional.

Despite the clear congressional authorization, Plaintiffs contend that election-related mail
must be treated differently because of the Constitution’s Elections Clause. See LWV Br. at 6-7.
But this is a red herring. The Elections Clause specifically empowers Congress to set rules for
federal elections. U.S. Const. art. I, § 4. The Constitution also specifically authorizes Congress
to set rules for a federal postal service. U.S. Const. art. I, § 8, cl. 7. As discussed above, Congress
delegated broad authority to USPS to place conditions on the sending of mail. Under plain
statutory text, that broad authority extends to election mail—just like any other type of mail. This
is plainly consistent with Congress’s authority under the Elections and Postal Clauses.

Nor does the Rule infringe on State sovereignty in violation of the Elections Clause or
Tenth Amendment. It does not “determine voter qualifications” or intrude on any other powers
reserved to the States. LWV Br. at 7. Again, “States . . . retain complete autonomy to determine
the extent to which they utilize the postal system as an aspect of their elections” under the Rule
and, assuming they do decide to utilize it, “States maintain complete control over their own voter
registration rolls, deciding who within their jurisdiction is eligible to vote by mail.” 91 Fed. Reg.
at 54969. By its plain terms, the Rule makes clear that States retain sovereignty over determining
voter eligibility.

C. The Rule does not create an unauthorized category of nonmailable matter.

Plaintiff States claim that imposing modest conditions for sending federal mail ballots

somehow makes them “nonmailable.” Plaintiff States Br. at 8. But the Rule does not create a new

category of nonmailable matter, either on its face or through any reasonable interpretation. USPS
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has represented to this Court that it “hopes to mail as many lawful ballots as the States wish to
send, no more and no less.” Doc. 17 at 10, California, No. 1:26-cv-13917-1T. By Plaintiffs’ logic,
for example, USPS’s decision to require cremated human and animal remains to be transported
through specific types of USPS-provided boxes and be trackable via barcode made the remains
nonmailable. See generally 90 Fed. Reg. 9843. That was not the case then and it is not the case
now.

D. The Rule does not require USPS to provide non-postal services.

The Rule’s conditions on transmission of election mail are neither non-postal nor services.
Plaintiff States say otherwise. Plaintiff States Br. at 11. The Postal Regulatory Commission,
however, has defined “service” to mean “any ongoing commercial activity offered to the public
for the purpose of financial gain.” U.S. Postal Serv. v. Postal Regul. Comm 'n, 599 F.3d 705, 708
(D.C. Cir. 2010). But the only thing the public receives by USPS requiring unique barcodes for
election envelopes is added security for their ballots. There is nothing commercial about that. And
while not a service, the Ballot Mail Rule is postal in nature. Election mail, like any other type of
mail sent through USPS, is postal. If rules governing requirements for a specific type of mail to
be sent is not so, it is hard to imagine what would qualify as being postal.

E. The Rule does not discriminate among users of the mail.

Plaintiff States argue that the Rule is unlawfully discriminatory because “a ballot mailed
to a voter on a USPS Mail Ballot List which conforms to the Rule’s envelope design and review
standards will presumably be accepted and delivered, while identical ballot mail that does not
comply with the Rule’s conditions (but is otherwise lawfully posted) will be rejected and returned.”
Plaintiff States Br. at 12. By that logic, any conditions on any type of mail would also be unlawful.

For example, stamp requirements would too be unreasonably discriminatory because some mail

13
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of identical weight will not be accepted and delivered, while others are, if they do not have enough
postage. But neither set of requirements are discriminatory under 39 U.S.C. § 403(c) for two
reasons. First, the Rule applies equally across all States and authorized ballot senders. And
second, because § 403(c) prohibits “undue or unreasonable discrimination” while “providing
services and in establishing classifications, rates, and fees.” As discussed above, the Rule is not a
service and it does not establish any classifications, rates, or fees.
F. The Rule did not need to be reviewed by the Postal Regulatory Commission.

The Mail Ballot Rule is not required to be reviewed by the Postal Regulatory Commission.
Section 3661 “appl[ies] to only a specified class of decisions.” Buchanan v. U.S. Postal Serv., 508
F.2d 259, 262 (5th Cir. 1975). To determine if the USPS’s decision is required to be reviewed by
the PRC under § 3661, courts evaluate: (1) ifthere is “some meaningful impact on service”; (2) the

(133

change must “qualitative[ly]” alter “‘the nature of postal services’”; and (3) the “change must
affect service ‘on a nationwide or substantially nationwide basis.”” Id. at 262—63 (quoting 39
U.S.C. § 3661(b)). Intervener States agree with Plaintiff States that the third factor is met as the
Rule operates nationwide. See 91 Fed. Reg. at 54990-92. However, the first two Buchanan factors
are not met.

The first factor requires a “meaningful impact on service.” Buchanan, 508 F.2d at 262.
Although the Plaintiff States characterize the transmission of ballots as a “service,” they offer no
law to support this assertion. See Plaintiff States Br. at 13—14. But “election mail” is not a service
under § 3661(b). Rather, “services” are “operational changes” to the postal system. See, e.g., New
York v. Trump, 181 F.4th 132, 136 (D.C. Cir. 2026) (describing “operational changes” as “a

reduction in the number of high-speed mail sorting machines, a decrease in employee overtime,

the elimination of late or extra mail delivery trips, and a change in the sequence by which some
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mail carriers sort and deliver the mail”). Pennsylvania v. DeJoy, 490 F. Supp. 3d 833 (E.D. Pa.
2020), touched on election mail. However, the “question in th[at] case [wa]s whether the Postal
Service [had] alter[ed] its treatment of Election Mail” from First-Class mail to Marketing Mail.
Id. at 853. Here, the Rule is only imposing data and design requirements; it does not alter the class
of service for election mail, so it does not satisfy the first Buchanan factor. See id. at 853—54

Nor is the second factor met. Plaintiff States suggest that the Rule preventing the
unauthorized transmission of ballots changes “the availability of postal services.” Plaintiff States
Br. at 14 (quoting DeJoy, 490 F. Supp. 3d at 885-86). Plaintiff States are wrong. First, their
argument for this factor makes the same error as they did for the first, mischaracterizing what
constitutes “postal services” under § 3661(b). Second, this factor “involves a qualitative
examination of the manner in which postal services available to the user will be altered.”
Buchanan, 508 F.2d at 263. The Rule altering sow States can use the USPS to transmit mail-in
and absentee ballots does not alter the availability of postal services; it merely alters what qualifies
for transmission. See DeJoy, F. Supp. 3d at 885-86 (citing evidence of “delays” to show that
“postal customers ha[d] experienced an alteration in the availability of postal services™). So even
if the Rule alters a postal service (it does not), Plaintiff States still have not shown that the Rule
will have a qualitative impact on services. As the Rule does not satisfy the first two Buchanan
factors, the Rule is not subject to review by the PRC.

If Plaintiffs are correct that the Rule required pre-promulgation review, by the Postal
Regulatory Commission, then § 3661 is unconstitutional to the extent it prevents USPS from
implementing the Ballot Mail Rule consistent with the President’s wishes. Article II of the
Constitution generally requires that the President have supervisory control over the executive

branch. Trump v. Slaughter, 146 S. Ct. 2283, 2294-95 (2026). The Postal Regulatory Commission
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is set by statute as an independent agency. 39 U.S.C. § 501. Requiring a separate entity to review
a presidential directive before it can be carried out unduly interferes with the President’s Article II
authority. See Myers v. United States, 272 U.S. 52, 135 (1926). And if the Postal Regulatory
Commission indeed must review postal regulations like the Ballot Mail Rule, 39 U.S.C. § 3661(b)
is unconstitutional to the extent it prevents the President from removing the Commission’s
members. See Slaughter, 146 S. Ct. at 2304—05.

G. The Rule does not violate the Voting Rights Act.

Plaintiff States argue that the Rule violates § 11(a) of the Voting Rights Act because it
supposedly directs USPS to deny people the right to vote. Plaintiff States Br. at 14-15. But
Plaintiff States’ argument ignores that the Rule only regulates mail—not who can vote. Again,
“states retain full control over how to utilize the mail in their electoral systems, including by
determining who is registered to vote and who is eligible to receive and send a mail-in ballot.” 91
Fed. Reg. at 54977. And it is up to the States to decide whether it will use USPS to transmit federal
mail ballots to their voters. Id. at 54973. The Rule therefore will not deny voters determined to
be eligible by their States from receiving and sending a ballot through the mail.

H. The Rule does not violate the Privacy Act or First Amendment.

Plaintiff States argue that the Rule violates the Privacy Act because it “creat[es] a federal
database of citizens’ exercise of their right to vote by mail.” Plaintiff States Br. at 15-17. Their
argument is both factually and legally wrong. Factually, the Rule does “not in any way” create “a
federal voting database.” 91 Fed. Reg. at 54977. “[I]nstead, it establishes a mechanism whereby
states can provide data, which is fully within their possession and control, regarding Federal Ballot

mailings.” Id.
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But even ignoring Plaintiff States’ factual error, they are nonetheless legally wrong. The
Privacy Act allows the USPS to maintain records “necessary to accomplish a purpose of the agency
required to be accomplished by statute or by executive order of the President.” 5 U.S.C.
§ 552a(e)(1). The Rule was “mandate[ed]” by § 3 of Executive Order 14399. See Doc. 1 5,
California, No. 1:26-cv-13917-IT. Plaintiff States attempt to get around the plain text of
§ 552a(e)(1) by stating that the Executive Order was “unconstitutional.” Plaintiff States Br. at 15
(citing California v. Trump, --- F.Supp.3d ----, 2026 WL 1826490, at *15 (D. Mass. June 25,
2026)). But the Supreme Court stayed this decision—meaning it has no legal effect. See Trump
v. California, 609 U.S. ----, 2026 WL 2473573, at *4 (Aug. 24, 2026). As explained above, the
USPS validly promulgated this Rule so there can be no Privacy Act violation. See 5 U.S.C.
§ 552a(e)(1).

Plaintiff States also contend that the Rule violates the Privacy Act’s restrictions on data
related to how individuals exercise their First Amendment rights. Plaintiff States Br. at 16 (citing
5 U.S.C. § 552a(e)(7)). While voting registration is protected by the First Amendment, see
Buckley v. Am. Const. L. Found., Inc., 525 U.S. 182, 195 (1999), “the fundamental right to vote
does not extend to a claimed right to case an absentee ballot by mail,” Tully v. Okeson, 977 F.3d
608, 611 (7th Cir. 2020) (citing McDonald v. Bd. of Election Comm’rs of Chi., 394 U.S. 802, 807
(1969)). So whether a voter casts his ballot by mail or in-person does not implicate the First
Amendment. And even if it did, no record of the content of individuals’ protected First
Amendment activity is recorded under the Rule. See 91 Fed. Reg. at 54970. Rather, the USPS
will only have access to Mail-In and Absentee Participation Lists provided by the States, see id.,
and an agency’s retention of the method of exercising First Amendment rights without the content

does “not run afoul of the proscription of Subsection (e)(7).” Reuber v. United States, 829 F.2d
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133, 143 (D.C. Cir. 1987). Therefore, the Rule does not violate the Privacy Act’s prohibition on
maintaining records of First Amendment expression.
III.  The other preliminary injunction factors favor Intervener States.

A. Intervener States will be irreparably injured absent a stay.

The States “indisputably ha[ve] a compelling interest in preserving the integrity of [their]
election process[es].” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (per curiam) (citation omitted).
This election integrity interest extends to “the orderly administration of elections and in vigilantly
reducing opportunities for voting fraud.” Tex. LULAC v. Hughs, 978 F.3d 136, 146 (5th Cir. 2020)
(citing Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 195-96 (2008)). And this interest is
“acute when it comes to mail-in ballots.” Id. at 147. This Rule directly addresses this “acute”
interest by improving mail-in and absentee voting security in Intervener States. Ex. A, Hoskins
Decl. § 6. If this Rule is enjoined, Intervener States who wish to benefit from the Rule’s enhanced
ballot transmission security provisions, like Intervener States, Ex. A, Hoskins Decl. q 9, will be
directly and irreparably harmed through the loss of election integrity measures they lack the ability
to implement on their own.

B. The public interest is served by a lawful rule.

The third and fourth stay factors largely turn on the merits of the Rule. See Nken v. Holder,
556 U.S. 418, 435 (2009) (balance of the equities and public interest “merge” when seeking relief
against the government). As explained above, the Rule is lawful. It is “always” in the public
interest to enforce the law, id., and a party cannot be harmed through the enforcement of a valid
law, see Tenn. Elec. Power Co. v. Tenn. Valley Authority, 306 U.S. 118, 140 (1939). Therefore,
Intervener States satisfy the remaining stay factors, and this Court should deny the motions for

preliminary injunction.
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IV. At a minimum, the Court should limit the scope of any preliminary injunction.

If the Court is inclined to grant a preliminary injunction, it should not grant nationwide
relief. Courts cannot give remedies “broader than necessary to provide complete relief to each
plaintiff with standing to sue.” Trump v. CASA, Inc., 606 U.S. 831, 861 (2025). This Court has
previously recognized that its injunction must be tailored to the parties before the Court. See Order
at 34, California v. Trump, No. 1:26-cv-11581-IT (D. Mass. June 25, 2026), Doc. 191 (enjoining
implementation of Executive Order only “in the Plaintiff States™).

Applying that rule here, the Court should limit any injunction to make clear that—for the
2026 General Election—States at least have the option to fully comply with the Rule. Some
States—Ilike Missouri—do not think complying with the Rule is especially burdensome and want
to see increased security in their elections’ mail voting. See Ex. A, Hoskins Decl. 4 4-9 (stating
that Missouri could implement the Rule’s reforms and would like the option to use the Rule for
the upcoming 2026 General Election). There is no good reason to grant a remedy that prevents
such voluntary compliance with the Rule. See CASA, 606 U.S. at 861. And indeed, the Court (and
the whole country) might benefit from having real-world evidence of how the Rule operates in
practice.

CONCLUSION

For the foregoing reasons, this Court should deny Plaintiffs’ motions for preliminary

injunction.
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