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(this District and the Central District of Illinois) faces congested dockets. There is no reason to
suspect that any federal district court is unfamiliar with federal employment discrimination law.

Accordingly, this Court should transfer this case to the Central District of Illinois if it is
not dismissed outright.

III. The Complaint Fails to State a Claim.

A complaint must be dismissed if it fails to “state a claim upon which relief can be granted.”
Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (citation modified). The Court must “take as true all well-pled
factual allegations within [a plaintiff’s] complaint” while also “disregard[ing] any legal
conclusions, legal contentions couched as factual allegations, and unsupported factual allegations
within the complaint.” Gulf Coast Mar. Supply, Inc. v. United States, 867 F.3d 123, 128 (D.C.
Cir. 2017).

A. Plaintiff’s Administrative Procedure Act Claims Fail.

1. Title VII Forecloses Plaintiff’s APA Claims.

Plaintiff asserts two APA claims against officials from the Office of Personnel
Management and the General Services Administration. Compl. (ECF No. 1) 99 113-17
(identifying “APA Defendants™); 99 195-201 (Claim 2, contrary to law); 9 202-12 (Claim 3,
arbitrary and capricious agency action). Title VII forecloses both.

The APA permits review of agency action, but only when “no other adequate remedy in a
court” exists. 5 U.S.C. § 704. Section 704 “does not provide additional judicial remedies in
situations where the Congress has provided special and adequate review procedures.” Bowen v.
Massachusetts, 487 U.S. 879, 903 (1988) (citation modified). The “alternative remedy need not

provide relief identical to relief under the APA, so long as it offers relief of the ‘same genre.””
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Garcia v. Vilsack, 563 F.3d 519, 522 (D.C. Cir. 2009) (quoting El Rio Santa Cruz Neighborhood
Health Ctr. v. HHS, 396 F.3d 1265, 1272 (D.C. Cir. 2005)). Reliefis “adequate ‘where a statute

299

affords an opportunity for de novo district-court review’” of the agency action. Id. at 523 (quoting
El Rio Santa Cruz Neighborhood Health Ctr., 396 F.3d at 1272).

Title VII provides the exclusive avenue of redress for alleged federal employment
discrimination. Brown v. GSA, 425 U.S. 820, 829 (1976). Accordingly, a federal employee may
not bring any claim under the APA “for employment discrimination that is actionable under Title
VIL.” Ethnic Emps. of Library of Congress v. Boorstin, 751 F.2d 1405, 1415 (D.C. Cir. 1985). In
other words, a “plaintiff’s federal employment and discrimination and retaliation claims asserted
under the APA . . . are preempted by Title VII.” Ahuruonye v. Dep’t of Interior, 312 F. Supp. 3d
1, 14 (D.D.C. 2018); see also Seneca v. Price, 257 F. Supp. 3d 95, 98 (D.D.C. 2017) (Moss, J.)
(“Under Title VII, an aggrieved federal employee like Seneca has the right to de novo review in a
federal district court if he is dissatisfied with the outcome of the administrative EEO proceeding.”).

This principle applies even when, as here, a plaintiff’s specific claim is not actionable under
Title VII because the APA excludes “claims seeking relief expressly or impliedly forbidden by
another statute.” Fornaro v. James, 416 F.3d 63, 66 (D.C. Cir. 2005). Fundamentally, the APA
as a whole does not apply “to the extent that [other] statutes preclude judicial review.” 5 U.S.C.
§ 701(a)(1). Together  with  the Civil Service  Reform  Act, Title  VII
“provide[s] comprehensive and exclusive scheme[] for the redress of employment disputes by
federal employees.” Cross v. Samper, 501 F. Supp. 2d 59, 61 (D.D.C. 2007); see also Godwin v.
Sec’y of HUD, 356 F.3d 310, 312 (D.C. Cir. 2004) (concluding that “the private right of action
[for housing discrimination] authorized by [42 U.S.C. § 3613] constitutes an adequate alternative

remedy, rendering judicial review unavailable under the APA™).
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Challenging the Executive Order or OPM Memorandum under the APA does not displace
this conclusion. Plaintiff’s APA claims are not distinct because the Executive Order and OPM
Memorandum are “inextricably linked” with Plaintiff’s theory of discrimination. Garcia, 563 F.3d
at 526. Indeed, the entire premise of the Complaint is a chain of administrative actions, beginning
with Executive Order 14,168, Compl. (ECF No. 1) 9 149-56, running through OPM, GSA, the
Department of Defense, and the National Guard Bureau, id. 99 157—67, all culminating with an
implementing memorandum by the Chief of Joint Staff for the Illinois National Guard (what
Plaintiff terms as the “Garrison Memorandum?), id. § 165. Without the Garrison Memorandum,
the policies set out by the Executive Office of the President in Washington or at the Pentagon in
Arlington would have no direct impact on Plaintiff. Thus, Plaintiff’s standing to assert a claim
under the APA—the claimed “injury in fact™ for that claim—is inextricably connected with his
Title VII claim. Plaintiff acknowledges as much in the Title VII count of the Complaint, alleging
that, “[t]hrough the Agency Implementation Actions that have prevented [Plaintiff] . . . from using
restrooms that align with [Plaintiff’s] gender identity, the Title VII Defendants have discriminated
against [Plaintiff] . . . on the basis of sex with respect to a personnel action under Title VIL.”
Compl. (ECF No. 1) 194. As such, Title VII's statutory scheme precludes a separate APA claim.

B. Plaintiff’s Title VII Claims Fail.

Plaintiff’s claim under Title VII is limited to a claim of discrimination “with respect to a
personnel action under Title VIL,” id. § 194, what is commonly referred to as a disparate treatment
claim. To plead a claim of discrimination based on disparate treatment, a plaintiff must show that
“(1) [he] is a member of a protected class; (2) [he] suffered an adverse employment action; and (3)
the unfavorable action gives rise to an inference of discrimination.” Wiley v. Glassman, 511 F.3d
151, 155 (D.C. Cir. 2007). Plaintiff’s allegations fail to do so. Restricting bathroom usage based

on biological sex is not unlawful sex discrimination under Title VII. But even if it were, Plaintiff’s
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discrimination claim fails because the rules for bathroom usage that promote mutual privacy are
not “adverse employment actions” within the meaning of Title VII. At the very least, Plaintiff’s
claim is overly broad to the extent it asserts Title VII liability against any “Title VII Defendant™

beyond the Illinois National Guard, Plaintiff’s alleged employer.

1. Sex Separate Bathrooms Are Not Impermissible Discrimination.

In enacting Title VII, Congress did not prohibit all differential treatment in the workplace.
Instead, Congress confirmed a commonsense principle that employees should not be
disadvantaged based on immutable characteristics. Thus, Plaintiff can prevail only if requiring an
employee to use the bathroom consistent with his sex, regardless of his self-identifying status,
amounts to discrimination based on sex. It does not.

In Title VII, “sex” means biological sex. Neither Title VII’s text nor precedent provide a

13

clear definition of sex, so this Court must look to the statute’s “ordinary public meaning of its
terms at the time of its enactment.” Bostock v. Clayton Cnty., Ga., 590 U.S. 644, 654 (2020);
Maine Lobstermen’s Ass’n v. Nat’l Marine Fisheries Serv., 70 F.4th 582, 595 (D.C. Cir. 2023)
(“We give the term its ordinary, contemporary, common meaning.” (internal quotation marks
omitted)). In 1964, sex was ordinarily understood to mean biological sex as evidenced by
numerous dictionaries around that time. See Sex, Webster’s New International Dictionary 2296
(2d ed. 1953) (“One of the two divisions of organisms formed on the distinction of male and
female.”); Sex, American Heritage Dictionary 1187 (1969) (“The property or quality by which
organisms are classified according to their reproductive functions™); Sex, Random House
Dictionary of the English Language 1307 (1966) (“The fact or character of being either male or
female.”); Sex, 9 Oxford English Dictionary 577 (1933) (“Either of the two divisions of organic

beings distinguished as male and female respectively.”); Sex, Webster’s Seventh New Collegiate

Dictionary (1969) (defining “sex” as “either of two divisions of organisms distinguished
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respectively as male or female,” “female” as “an individual that bears young or produces eggs as
distinguished from one that begets young,” and “male” as “of, relating to, or being the sex that
begets young by performing the fertilizing function™). Thus, at the time of Title VII’s enactment,
sex would have been commonly understood to mean physiological differences between female
and male, particularly with respect to their reproductive functions. No dictionary or
contemporaneous source supports a definition of “sex” that rests on non-biological definition of
the word “sex” that suggests inclusion of non-biological distinctions, gender, or trans-identifying
preferences. And the Supreme Court has never held otherwise. See Bostock, 590 U.S. at 655
(assuming “that ‘sex’ signified what the employers suggest, referring only to biological
distinctions between male and female” because nothing in the Court’s holding “turns on the

299

outcome of the parties’” disputed meaning); see also Texas v. Equal Emp. Opportunity Comm 'n,
785 F. Supp. 3d 170, 188 (N.D. Tex. 2025) (noting “Bostock expressly refused to redefine ‘sex’
under Title VII” to include “gender identity™).

In Title VII, “discriminate™ means to treat one employee worse than another. “The words

299 <6

‘discriminate against™ “refer to ‘differences in treatment that injure’ employees.” Muldrow v.
City of St. Louis, Mo., 601 U.S. 346, 354 (2024) (quoting Bostock, 590 U.S. at 681). Put
differently, Title VII prohibits employment practices that “that ‘treat[] a person worse.”” Id.
(quoting Bostock, 590 U.S. at 658). Thus, differential treatment is not enough. The employer’s
treatment must be worse than how it treats “others who are similarly situated.” Bostock, 590 U.S.
at 657; see also Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 80 (1998) (“The critical
issue, Title VII's text indicates, is whether members of one sex are exposed to disadvantageous

terms or conditions of employment to which members of the other sex are not exposed.”). Such

disadvantageous treatment must be on account of or because of the employee’s sex or other
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immutable characteristic enumerated in Title VII. Muldrow, 601 U.S. at 354. And the treatment

999 ¢

“must be ‘with respect to’” “an identifiable term or condition of employment.” Id. (quoting
§ 2000e-2(a)(1)). In the federal-sector Title VII provision, the only “identifiable term or condition
of employment” that is actionable is a “personnel action.” 42 U.S.C. § 2000e-16(a) (“All personnel
actions affecting employees or applicants for employment . . . shall be made free from any
discrimination.”)

Requiring employees to use the bathroom consistent with their biological sex is not
disadvantageous treatment. Sex specific bathrooms are, by definition, differential treatment. But
Title VII does not demand “asexuality nor androgyny in the workplace.” Oncale, 523 U.S. at 81.
To the contrary, Title VII permits employers to account for “enduring” “differences between men
and women” given that “‘[t]he two sexes are not fungible.”” United States v. Virginia, 518 U.S.
515, 533 (1996) (quoting Ballard v. United States, 329 U.S. 187, 193 (1946)). Those innate and
physical differences are especially pertinent in intimate spaces like bathrooms, raising unique sex-
related privacy and safety concerns. Ruth Bader Ginsburg, The Fear of the Equal Rights
Amendment, Wash. Post, Apr. 7, 1975, at A21 (“Separate places to disrobe, sleep, perform personal
bodily functions are permitted, in some situations required, by regard for individual privacy.”);
Int’l Union, United Auto., Aerospace & Agr. Implement Workers of Am., UAW v. Johnson
Controls, Inc.,499 U.S. 187,219 n.8 (1991) (White, J., concurring) (collecting cases that recognize
that “privacy interests may justify sex-based” rules). There is no “more basic subject of privacy
than the naked body.” York v. Story, 324 F.2d 450, 455 (9th Cir. 1963). And both sexes’ interest
in “shield[ing] one’s unclothed figure from view of strangers, and particularly strangers of the

opposite sex” “is impelled by elementary self-respect and personal dignity.” Id. This interest only

increases for women, who use bathrooms not just to change clothes or perform basic bodily
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functions, but also for “attending to hygiene related to menstruation, pregnancy, or lactation.”
Selina S. v. Driscoll, EEOC Doc. 2025003976, at 19 (EEOC Feb. 26, 2026). “No man will ever
experience a period, bear a child, or nurse an infant,” and it is elementary that “female employees
would expect to manage their unique, [innate] needs in a space accessible only to other women.”
Id.  All showing, designating separate bathrooms for each biological sex is not a discriminatory
action but a dignified one. See Texas, 785 F. Supp. 3d at 189 (“Title VII does not bar workplace
employment policies that protect the inherent differences between men and women.”).

Practice and precedent only confirm these principles. Sex-separate-spaces are not rooted
in patriarchy but instead source from ancient practices preserving the privacy, safety, and dignity
of each sex. See W. Burlette Carter, Sexism in the “Bathroom Debates”: How Bathrooms Really
Became Separated by Sex, 37 YALE L. & PoL’y REv. 227, 259 (2018) (explaining that sex-
separate-spaces for intimate functions date back to at least 138 A.D., aimed at protecting children
and women from violence and harassment); see id. at 268—69 (noting that “around the time of
America’s founding, people deemed it natural to separate themselves by sex when performing
intimate activities like bathing™). Thus, it is of no surprise that American courts have long
maintained the consensus that sex-separate-bathrooms are permissible and rooted in common
sense. See, e.g., City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 468—69 (1985)
(Marshall, J., concurring in the judgment and dissenting in part) (“A sign that says ‘men only’
looks very different on a bathroom door than a courthouse door.”); Adams by & through Kasper
v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791, 801 (11th Cir. 2022) (“There has been a long tradition
in this country of separating sexes in some, but not all, circumstances—and public bathrooms are
likely the most frequently encountered example.”); Faulkner v. Jones, 10 F.3d 226, 232 (4th Cir.

1993) (emphasizing “society’s undisputed approval of separate public rest rooms for men and
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women based on privacy concerns,” and noting the “need for privacy justifies separation and the
differences between the genders demand a facility for each gender that is different”); Grimm v.
Gloucester Cnty. Sch. Bd., 972 F.3d 586, 634 (4th Cir. 2020), as amended (Aug. 28, 2020)
(Niemeyer, J., dissenting) (“In light of the privacy interests that arise from the physical differences
between the sexes, it has been commonplace and universally accepted — across societies and
throughout history — to separate on the basis of sex those public restrooms, locker rooms, and
shower facilities that are designed to be used by multiple people at a time.”).

Title VII was enacted against this backdrop, so consequently, requiring trans-identifying
individuals to use the bathroom corresponding to their biological sex is not unlawful sex
discrimination.  Because neither gender identity nor transgender status are a protected
characteristic under Title VII, any such discrimination theory must be premised on sex. And
despite its holding, Bostock does not answer the question here given it “did not purport to address
bathrooms, locker rooms, or anything else of the kind.” Bostock, 590 U.S. at 681. At most,
Bostock counsels the court to assess whether “changing the employee’s sex would have yielded a
different choice by the employer.” Id. at 659—60. Here, changing Plaintiff’s sex does not result in
a different choice. Plaintiff is a biological male, so he must use the men’s restroom (just like non-
trans-identifying males). And if Plaintiff were a biological female, Plaintiff would be required to
use the women’s restroom (just like non-trans-identifying females). Regardless of an employee’s
sex, the employee must use the corresponding restroom. And nothing in Title VII requires an
employer to create an exception to an otherwise sex-neutral rule concerning bathroom usage. See
Selina S., EEOC Doc. 2025003976, at 21 (explaining that absent from Title VII’s text is any

requirement that trans-identifying persons be given “most-favored status™). Because the employer
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treats all persons the same regardless of their sex, the employer does not violate Title VII by
implementing a neutral rule for bathroom access.

In sum, even when accepting Plaintiff’s allegations as true, he has not stated a Title VII
claim for which relief can be granted. Title VII only prohibits an employer from treating an
employee worse based on a protected characteristic. Requiring employees to use the bathroom
corresponding to their sex is not adverse treatment, regardless of whether an employee is trans-
identifying.

2. Bathroom Usage Restrictions to Promote Mutual Privacy Are Not Adverse
Actions.

In addition to failing to plausibly plead any discrimination based on sex, Plaintiff has failed
to plausibly plead an adverse employment action, a necessary requirement for federal sector
discrimination claim as Plaintiff acknowledges in the Title VII count of the Complaint. Compl.
(ECF No. 1) 9194 (alleging discrimination “on the basis of sex with respect to a personnel action™).

As an initial matter, the federal sector provisions of Title VII provide that “[a]ll personnel
actions affecting employees or applicants for employment . . . shall be made free from any
discrimination.” 42 U.S.C. § 2000e-16(a). The Civil Service Reform Act defines “personnel
actions” to certain specific employment actions (like promotion, disciplinary action, transfer or
reassignment), as well as other, unenumerated “change|[s] in duties, responsibilities, or working
conditions” but only if they are “significant.” Id. Accordingly, to state a Title VII claim against
the federal government, Plaintiff must allege disparate treatment concerning a “personnel action.”
See Babb v. Wilkie, 589 U.S. 399, 405 (2020) (agreeing that the Civil Service Reform Act’s
definition of “personnel action” was “consistent with the term’s meaning in general usage,” and

assumed it had the same meaning for purposes of the federal-sector provisions of the Age
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Discrimination in Employment Act (“ADEA”), which parallel those of Title VII); compare 29
U.S.C. § 633a(a) (ADEA), with 42 U.S.C. § 2000e-16(a) (Title VII)).

But whether the operative standard is a “personnel action” as defined in the Civil Service
Reform Act, or an adverse employment action as defined in Muldrow, 601 U.S. at 354-55
(addressing Title VII's private sector provision)—that is, “some harm respecting an identifiable
term or condition of employment”—the result is the same. What is clear is that a Title VII plaintiff
alleging disparate treatment must plead an employment action that impacts a term or condition of
employment. Under either standard, rules governing bathroom usage do not constitute an adverse
employment action within the meaning of Title VII. See, e.g., McCone v. Pitney Bowes, Inc., 582
F. App’x 798, 799 (11th Cir. 2014) (lack of amenities such as air conditioning, restrooms,
microwave oven, and a refrigerator while performing job duties away from the office not adverse
employment actions); Sosa v. N.Y.C. Dep't of Educ., No. 24-1396, 2025 WL 1276123, at *3 (2d
Cir. May 2, 2025) (“The requirement that a teacher, instead of a paraprofessional, supervise
students while a teacher uses the bathroom is at most a ‘minor annoyance|] that often take[s] place
at work and that all employees experience,’ and it does not amount to an adverse action.”); Guzman
v. City of New York, Civ. A. No. 06-5832, 2010 WL 4174622, at *15 (E.D.N.Y. Sep. 30, 2010)
(finding that assignment of plaintiffto a post that lacked air conditioning and an adjacent bathroom
did not constitute an adverse employment action under Title VII because “[a]n assignment to work
at an inferior facility, without more, does not constitute an adverse employment action™); Simpson
v. Donahoe, Civ. A. No. 136141, 2015 WL 1918905, at *9 (N.D. Ill. Apr. 27, 2015) (“The
instruction to use a different bathroom did not change Simpson’s pay or otherwise impact her

benefits or job responsibilities. Thus, it is not an actionable adverse employment action.”).
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3. Plaintift’s Claims Are Overly Broad as Plaintiff is Not an Employee of Any
Defendant Except the Illinois National Guard.

Even if this Court rejects Defendants’ arguments for dismissal on the merits, Plaintiff’s
Title VII claim should at least be dismissed as to all Defendants but the Illinois National Guard.
Title VII gives “employees or applicants for employment™ a cause of action for specified
discriminatory practices. 42 U.S.C. § 2000e-16(a). “To invoke Title VII's protection against the
[an agency], [a plaintiff must] establish, among other things, that [the plaintiff] was an
‘employee[]’ of that agency.” Al-Saffy v. Vilsack, 827 F.3d 85, 96 (D.C. Cir. 2016). “That is
because, as applied to the federal government, Title VII ‘covers only those individuals in a direct
employment relationship with a government employer.’” Id. (quoting Spirides v. Reinhardt,
613 F.2d 826, 829 (D.C. Cir. 1979)). Whether a person is an employee of an agency is analyzed

439

using “‘traditional agency law principles.”” Id. (quoting Nationwide Mut. Ins. Co. v. Darden, 503
U.S. 318, 323 (1992)). “In analyzing employment status, the common-law element of control is
the principal guidepost.” Id. (citation modified). The “touchstone is control.” Id. at 97. It is up
to the plaintiff to allege sufficient facts establishing an agency’s “control over [the plaintiff’s] work
and employment.” /d.

Here, Plaintiff names as “Title VII Defendants™ dozens of federal agencies. Compl. (ECF
No. 1) 99 30-112. Beyond naming those agencies, however, Plaintiff pleads no facts establishing
any of those agencies, except the Illinois National Guard, has any “control” over Plaintiff’s “work
and employment.” Al-Saffy, 827 F.3d at 97; see also Compl. (ECF No. 1). Indeed, Plaintiff only
alleges to be “a civilian federal government employee in the Illinois National Guard” as “Lead
Military and Family Readiness Specialist at Camp Lincoln in Springfield, Illinois.” Compl. (ECF

No. 1) q 1; see also id. 9 27 (alleging that since 2016, Plaintiff has been a “civilian federal

employee of the Illinois National Guard™); 28 (alleging that Plaintiff’s “civilian employment with
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the Illinois National Guard has included service as an Equal Employment Opportunity Specialist
and as a Family Programs Specialist™); 170 (“There is only one single-user restroom available for
[Plaintiff’s] use on the entire 160-acre campus of Camp Lincoln, the Illinois National Guard
Headquarters where [Plaintiff] works™). As a result, Plaintiff has failed to state a Title VII claim
against any of the Title VII Defendants, id. 49 30—112, except the Adjutant General of the Illinois
National Guard, id. 9 73.

Further, Congress specifically designated the Adjutant General as the head of the agency
and the Illinois National Guard as the employing Agency of'its Title 5 federal employees, including
Plaintiff. See 10 U.S.C. § 10508(b)(3). And “‘[t]he only proper defendant in a Title VII suit’ by
a federal employee °‘is the head of the department, agency, or unit in which the allegedly
discriminatory acts transpired.”” Elmore v. Burrows, Civ. A. No. 21-2347 (JMC), 2022 WL
7458796, at *4 (D.D.C. Oct. 13, 2022) (quoting Hackley v. Roudebush, 520 F.2d 108, 115 n.17
(D.C. Cir. 1975)). Thus, this Court should dismiss the Title VII claims against all Title VII
Defendants, except the Adjutant General of the Illinois National Guard. Id. (dismissing Title VII
claims against improperly named defendants).

In sum, Plaintiff cannot prevail on his Title VII claim. Even accepting his allegations in
the Complaint as true, his employer’s policy requiring employees to use the bathroom
corresponding to their biological sex is not disadvantageously discriminatory. Nor do his
allegations in the Complaint demonstrate the policy does not apply evenhandedly based on
protected characteristics under Title VII. Plaintiff’s claims further fail because rules governing
bathroom usage do not amount to an adverse personnel action. Indeed, Plaintiff has not alleged

any tangible impact on Plaintiff’s employment as a result of the policy. And at best, his claims at
y tang p ploy policy
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least fail as to all “Title VII Defendants™ beyond the Illinois National Guard. All showing, this
Court should dismiss the Complaint.

CONCLUSION

For these reasons, the United States respectfully requests that the Court grant this motion
and dismiss the Complaint for lack of subject matter jurisdiction, improper venue, and failure to
state a claim. In the alternative, the United States requests the Court transfer this case to the Central
District of [llinois.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LEANNE WITHROW,
Plaintiff,

v. Civil Action No. 25-4073 (JMC)
UNITED STATES OF AMERICA, et al.,

Defendants.

[PROPOSED] ORDER

UPON CONSIDERATION of Defendants’ motion to dismiss, and the entire record herein,
it is hereby
ORDERED that Defendants’ motion is GRANTED, and it is further

ORDERED that this action is DISMISSED.

SO ORDERED:

Date JIA M. COBB
United States District Judge





