
UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 

SERGIO ALBERTO BARCO MERCADO, on his own 
behalf and on behalf of others similarly situated, 

 
Plaintiff, 

 
v. 

 
KRISTI NOEM, Secretary of the U.S. Department of 
Homeland Security, in her official capacity;  
DEPARTMENT OF HOMELAND SECURITY;  
TODD LYONS, Acting Director, Immigration and Customs 
Enforcement, in his official capacity; 
IMMIGRATION AND CUSTOMS ENFORCEMENT; 
MARCOS CHARLES, Acting Executive Associate 
Director, Immigration and Customs Enforcement, 
Enforcement and Removal Operations, in his official 
capacity; LADEON FRANCIS, Acting Field Office 
Director of New York, Immigration and Customs 
Enforcement, in his official capacity;  

 
Defendants. 
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Plaintiff submits this reply brief pursuant to the Court’s September 4, 2025 Order, which 

requested supplemental briefing regarding subject matter jurisdiction.  ECF No. 91.   

PRELIMINARY STATEMENT 

The parties agree that the Court has subject matter jurisdiction over this action 

notwithstanding Defendants’ movement of Plaintiff Sergio Alberto Barco Mercado out of 26 

Federal Plaza (“26 Fed”) two days after he filed this case.  See, e.g., Defendants’ Response to 

Plaintiff’s Supplemental Brief Regarding Subject Matter Jurisdiction, ECF No. 94 (“Defs.’ 

Response”), at 1 (“[T]he Court . . . retains jurisdiction over the claims of the putative class.”); id. 

at 4 (“[T]he Court . . . has subject matter jurisdiction over this case.”).  The inherently transitory 

exception to mootness clearly applies, as Defendants agree, and while Defendants challenge the 

applicability of the “picking off” exception to mootness, the case law is clear that this exception 

provides an alternative ground for the court’s subject-matter jurisdiction over this action.  

I. Defendants Agree that the Inherently Transitory Exception Applies 

Defendants agree that “in the class action context, the relation-back doctrine[] 

‘preserv[es] the claims of some named plaintiffs for class certification purposes that might well 

be moot if asserted only as individual claims.’”  Id. at 1 (quoting Amador v. Andrews, 655 F.3d 

89, 100 (2d Cir. 2011)).  Specifically, Defendants agree with Plaintiff that this case falls within 

the “inherently transitory” exception to mootness, and that because (1) the length of detention is 

uncertain, and (2) there will be a constant class of persons suffering the deprivations at issue, this 

action is not moot, and Mr. Barco Mercado may serve as a class representative in this action.  Id. 

at 1–3 (citing Salazar v. King, 822 F. 3d 61, 73 (2d Cir. 2016)).  Thus, the parties agree that the 

Court has subject-matter jurisdiction. 
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II. The “Picking Off” Doctrine Provides an Alternative Exception to Mootness 

Because there is no dispute that the inherently transitory doctrine applies, the Court need 

not reach the applicability of the “picking off” doctrine.  The Second Circuit, however, has 

clearly endorsed and applied this exception, which contrary to Defendants’ assertions, see Defs.’ 

Response at 3, is neither limited to the Rule 68 context nor to situations where Defendants 

intentionally try to moot an action.  For instance, White v. Matthews, 559 F.2d 852 (2d Cir. 

1977), held that a challenge to administrative hearing delays was not moot because otherwise 

“SSA could avoid judicial scrutiny of its procedures by the simple expedient of granting hearings 

to plaintiffs,” noting “[w]e do not suggest that this occurred here, but we must take notice of the 

‘reality’ of that possibility in the future.”  Id. at 857 (emphasis added).  See also Washington v. 

City of New York, 18 Civ. 12306, 2019 WL 2120524, at *36 (S.D.N.Y. April 30, 2019) (class 

action involving due process rights of individuals detained pretrial could proceed 

notwithstanding plaintiff’s transfer because “where a named plaintiff’s claim has become moot 

after a motion for class certification has been filed, the relation-back doctrine provides an 

exception to the mootness rule . . . particularly when there is a ‘particular concern’ of the 

potential ability of the defendant to purposefully moot the named plaintiffs’ claims . . . .”) 

(emphasis added) (quoting Goetz v. Crosson, 728 F. Supp. 995, 1000 (S.D.N.Y. 1990)); Olson v. 

Wing, 281 F. Supp. 2d 476, 484 (E.D.N.Y. 2003) (allowing relation back in case involving 

Medicaid benefits and noting that “[c]entral factors to be considered in applying the relation back 

doctrine are the inherently transitory nature of the asserted claim, . . . and the likely ability of 

defendants to circumvent judgment by ‘picking off’ named plaintiffs through the mooting of 

individual claims”).  The Court has subject-matter jurisdiction on this independent basis. 
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CONCLUSION 

Plaintiff respectfully submits, and Defendants agree, that the Court has subject matter 

jurisdiction over Plaintiff’s claims and over the claims asserted on behalf of the putative class. 
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