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From: Julie Palmeri

Sent: Thursday, June 13, 2024 4:17 PM
To: Heather Sargent
Subject: RE: 001 Flyer

No because the extra units are just to hang the smoking monitors which are two screws and should
take approximately one minute each. I already talked to Darragh about that.

Julie Palmeri
Executive Director
23 Green Street
Concord, NH
03301

Tel: 603-224-4059
Fax: 603-250-0912

From: Heather Sargent <hsargent@concordhousing.org>
Sent: Thursday, June 13, 2024 4:06 PM

To: Julie Palmeri <jpalmeri@concordhousing.org>
Subject: Re: 001 Flyer

Stupid question....if Irish is only planning their time for 12 units and they now have to go into 21 will that screw up
this schedule?

Heather Sargent
Director of Administration
23 Green Street

Concord, NH 03301
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603.224.4059

Fax 603.250.3139

www.concordha.com

WARNING: The information contained in this message may be confidential and protected from disclosure under applicable law. These materials are
intended only for use of the intended recipient. If you are not the intended recipient, you are hereby notified that dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this message in error, please notify us immediately by replying to this message and then
delete it from your computer.

From: Julie Palmeri <jpalmeri@concordhousing.org>

Sent: Thursday, June 13, 2024 3:54 PM

To: Heather Sargent <hsargent@concordhousing.org>; Jason Johnston <jjohnston@concordhousing.org>; Tom Buckman
<tbuckman@concordhousing.org>

Subject: RE: 001 Flyer

Perfect! Are you going to make others that say the other days of the week for those floors and take
out the section that mentions shelving for Friday at Ceriello?

Julie Palmeri
Executive Director
23 Green Street
Concord, NH
03301

Tel: 603-224-4059
Fax: 603-250-0912

From: Heather Sargent <hsargent@concordhousing.org>

Sent: Thursday, June 13, 2024 3:53 PM

To: Julie Palmeri <jpalmeri@concordhousing.org>; Jason Johnston <jjohnston@concordhousing.org>; Tom Buckman
<tbuckman@concordhousing.org>

Subject: 001 Flyer

Suggestions for improvement??
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Heather Sargent

Director of Administration
23 Green Street
Concord, NH 03301
603.224.4059

Fax 603.250.3139

www.concordha.com

WARNING: The information contained in this message may be confidential and protected from disclosure under applicable law. These materials are
intended only for use of the intended recipient. If you are not the intended recipient, you are hereby notified that dissemination, distribution, or copying of
this communication is strictly prohibited. If you have received this message in error, please notify us immediately by replying to this message and then
delete it from your computer.
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CONCORD HOUSING & REDEVELOPMENT
Board of Commissioners
Meeting Minutes
September 4, 2024

The Concord Housing & Redevelopment’s Board of Commissioners met on September
4% 2024 at 23 Green Street, Concord, NH 03301.

I. The Chair called the meeting to order at 8:34am and asked for roll call. The
response was as follows:

PRESENT ABSENT

Chairperson Jackie Watmough

Vice Chair Peter Burger (via phone*)

Commissioner Jim Fowler

Commissioner Jerry Madden (via phone)

Commissioner Dana Adams

Also present at the meeting was Executive Director, Julie Palmeri, Director of
Finance, Keri Pasek and Director of Administration, Heather Sargent.

I1. The Chairperson called for a motion on the June 5", 2024, meeting minutes.
Commissioner Adams moved the motion and Commissioner Fowler seconded it.
All were in favor and the motion passed unanimously.

III.  The Chair called for a review of General Correspondence. There was none so the
period was declared closed.

IV.  The Chair then opened the floor for Public Comment. There was none so the
Public Comment period was declared closed.

V. The Chair then called attention to the Old Business portion of the agenda. Ms.
Palmeri reported:
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VI.  The Chair then called attention to the New Business portion of the agenda.

Special Projects Update

Ms. Palmeri reported that the smoking monitors have not yet been installed due to
issues with the internet. Comcast is actively working to install additional routers
and extenders.

CHA000008




The Chair asked for a motion to adjourn. Commissioner Fowler moved the
motion and Commissioner Adams seconded it. The motion to adjourn passed
unanimously and the meeting was declared over at 9:12am.

* Peter Burger left the meeting at 9:01am.
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From: Julie Palmeri

Sent: Tuesday, November 19, 2024 4:08 PM
To: Heather Sargent; Tom Buckman; Jason Johnston
Subject: RE: Boucher

Ooh, maybe. Tom can investigate.

JULIE PALMERI
Executive Director
42
23 Green Strest -
Concord, MH 03301 =
-
@ Ph: 603-224-4058 Fax: 603-250-0812 %
=
jpalmeri@concordhousing.org =

[E] www.concordhousing.org HOUSING+ &

From: Heather Sargent <hsargent@concordhousing.org>

Sent: Tuesday, November 19, 2024 4:03 PM

To: Julie Palmeri <jpalmeri@concordhousing.org>; Tom Buckman <tbuckman@concordhousing.org>; Jason Johnston
<jjohnston@concordhousing.org>

Subject: RE: Boucher

It all appears to be on?? |just see a weak signal. Could that be affecting the communication to us?

From: Julie Palmeri <jpalmeri@concordhousing.org>

Sent: Tuesday, November 19, 2024 3:50 PM

To: Heather Sargent <hsargent@concordhousing.org>; Tom Buckman <tbuckman@concordhousing.org>; Jason
Johnston <jjohnston@concordhousing.org>

Subject: RE: Boucher

Someone must have turned the monitoring off...?

JULIE PALMERI

Executive Director
23 Green Street
Concord, MH 02301

=
=
L
) =
Q' Ph: 603-224-4059 Fax: 603-250-0912 &
ol
B4 jpaimeri@concordhousing.org =
[E] www.concordhousing.org HOUSING+ &
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From: Heather Sargent <hsargent@concordhousing.org>

Sent: Tuesday, November 19, 2024 3:45 PM

To: Tom Buckman <tbuckman@concordhousing.org>; Julie Palmeri <jpalmeri@concordhousing.org>; Jason Johnston
<jjohnston@concordhousing.org>

Subject: RE: Boucher

Not anymore! The sensoris mounted and showing levels way above 75 but we’re getting no reports

From: Tom Buckman <tbuckman@concordhousing.org>

Sent: Tuesday, November 19, 2024 3:44 PM

To: Heather Sargent <hsargent@concordhousing.org>; Julie Palmeri <jpalmeri@concordhousing.org>; Jason Johnston
<jjohnston@concordhousing.org>

Subject: Re: Boucher

No 24-ais actually b and 24-b is actually a

Get Outlook for iOS

From: Heather Sargent <hsargent@concordhousing.org>

Sent: Tuesday, November 19, 2024 3:41:20 PM

To: Tom Buckman <tbuckman@concordhousing.org>; Julie Palmeri <jpalmeri@concordhousing.org>; Jason Johnston
<jjohnston@concordhousing.org>

Subject: Boucher

| updated 24 A and B in Minut so they are accurate now. However why aren’t we getting noise
notifications for 24-A??

CHA000096
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From: Marianne Martinez <marianne.martinez@minut.com>

Sent: Tuesday, January 28, 2025 1:12 PM
To: Julie Palmeri

Cc: Tom Buckman

Subject: Re: Mesh connection

Follow Up Flag: Follow up

Flag Status: Completed

HiJulie and Tom,

| noticed the routers were delivered yesterday, so for the next steps, Tom, we’ll follow the same process
as the initial test. Please place the routers in the other building on a floor with more units available where
there’s currently no Wi-Fi coverage. Ideally, choose a floor where the sensors can be placed in
consecutive units for optimal results.

For this step, start by plugging in the routers and connecting 5 sensors to each router, just like before.
Please ensure the sensors are left online near each router, and | recommend fully charging the sensors
before connecting them.

Once that’s done, please let me know so we can move forward. Additionally, if you could share more
details about the layout of this building and how many units are available on these floors, that would be
helpful.

MiNUT Marianne L. Martinez

Customer Success Manager

Email: marianne.martinez@minut.com
Web: www.minut.com
English | Espanol

®

On Tue, Jan 28, 2025 at 8:45 AM Julie Palmeri <jpalmeri@concordhousing.org> wrote:

Wonderful, thank you Marianne!

CHA000109
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JULIE PALMERI

Executive Director

|

23 Grean Strest
Concord, NH 03301

) Ph: 6032244050 Fax: 603-250-0912

|palmerigiconcordhousing.ong

EVELOPMENT

CONCORD 2
m www.concordhousing.ong HOUSING+ =

From: Marianne Martinez <marianne.martinez@minut.com>
Sent: Friday, January 24, 2025 4:36 PM

To: Tom Buckman <tbuckman@concordhousing.org>

Cc: Julie Palmeri <jpalmeri@concordhousing.org>

Subject: Re: Mesh connection

Hi Tom,
I’m back with an update—apologies for the delay! The good news is that I’'m sending you two additional
routers free of charge to help you continue testing in the other building. You should receive them by next

week; HERE is the tracking number for your reference.

Let’s move forward with testing in the building you mentioned, and with these routers, hopefully we can
get everything up and running smoothly soon.

Please let me know if you have any questions, enjoy your weekend!

MINUT Marianne L. Martinez
Customer Success Manager

Email: marianne.martinez@minut.com

Web: www.minut.com

English | Espaiol

®
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On Fri, Jan 17, 2025 at 5:36 PM Marianne Martinez <marianne.martinez@minut.com> wrote:

Hi Tom,
I hope you’re doing well! If you could please allow me until Tuesday to get back to you with an answer, |
would appreciate it. | have a meeting scheduled with the team to discuss this, and | may be able to

send the other two routers to continue testing.

Thank you for your patience and I’'ll follow up with you soon.

MINUT Marianne L. Martinez
Customer Success Manager

Email: marianne.martinez@minut.com

Web: www.minut.com

English | Espafiol

®

On Fri, Jan 17, 2025 at 12:42 PM Tom Buckman <tbuckman@concordhousing.org> wrote:

We were wondering what the cost to get the Mesh WIFI will be per month.

Thanks Tom

Tom Buckman
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Facilities Director
23 Green street
Concord, NH 03301
603.224.4059

Fax 226.2941

www.concordha.com

From: Marianne Martinez <marianne.martinez@minut.com>
Sent: Thursday, January 9, 2025 11:37 AM

To: Tom Buckman <tbuckman@concordhousing.org>

Cc: Julie Palmeri <jpalmeri@concordhousing.org>

Subject: Re: Mesh connection

Hi Tom,

Thank you. I’ve forwarded the idea of testing the other building to our team to determine the best way
to assist you. Since the routers come with a cost and we’re currently covering the subscription for the
router we provided for testing, I’d like to explore the most effective solution for this situation.

Let me ask you something—considering all the buildings and the need for approximately one router
per floor due to the concrete walls, how many routers do you estimate would be required to complete

the installation of all 300 sensors? This will give us a better idea.

Looking forward to your thoughts, I'm here to help.

MINUT Marianne L. Martinez
Customer Success Manager

Email: marianne.martinez@minut.com

Web: www.minut.com
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English | Espafol

®

On Wed, Jan 8, 2025 at 2:17 PM Tom Buckman <tbuckman@concordhousing.org> wrote:

Basically 902,904,906,908, 910, 911 and 912

Tom Buckman
Facilities Director
23 Green street
Concord, NH 03301
603.224.4059

Fax 226.2941

www.concordha.com

From: Marianne Martinez <marianne.martinez@minut.com>
Sent: Wednesday, January 8, 2025 2:16 PM

To: Tom Buckman <tbuckman@concordhousing.org>

Cc: Julie Palmeri <jpalmeri@concordhousing.org>

Subject: Re: Mesh connection

That's good news! Could you please share the names of the additional 7 units you connected to the
router? I’'ll coordinate with the team to upgrade the mesh on those sensors to enhance the coverage.
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M i NUT Marianne L. Martinez
Customer Success Manager

Email: marianne.martinez@minut.com

Web: www.minut.com

English | Espafol

®

On Wed, Jan 8, 2025 at 2:09 PM Tom Buckman <tbuckman@concordhousing.org> wrote:

| have installed 12 sensors on the 9" floor on the mesh connection with no issues so can we get 7 more for
the kennedy building. | would like to do a trial run at Crutchfield because how the building is set up. Basically
there a south wing and a north wing with roughly 9 units per wing. Again it’s a concrete building so my thought
is to install basically under cover in the center of each hallway.

Tom Buckman
Facilities Director
23 Green street
Concord, NH 03301
603.224.4059

Fax 226.2941

www.concordha.com

From: Marianne Martinez <marianne.martinez@minut.com>
Sent: Tuesday, January 7, 2025 4:28 PM
To: Tom Buckman <tbuckman@concordhousing.org>
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Cc: Julie Palmeri <jpalmeri@concordhousing.org>
Subject: Re: Mesh connection

Hi Tom and Julie,

Happy New Year! | hope you’re doing well. | wanted to follow up to see how the installation of the 5
sensors connected to the router went and if you have plans to complete the installation of the
remaining sensors. So far, | see 69 sensors are online out of a total of 318. Are the remaining units
experiencing Wi-Fi coverage issues as well? Please let me know about your experience with the first
test of the 5 sensors and the router.

Thank you,

M i NUT Marianne L. Martinez
Customer Success Manager

Email: marianne.martinez@minut.com

Web: www.minut.com

English | Espaiiol

®

On Wed, Dec 18, 2024 at 4:19 PM Marianne Martinez <marianne.martinez@minut.com> wrote:

Hi Tom,

That's great, then mesh should work for all units on the same floor where the router is located.

MiNUT Marianne L. Martinez

Customer Success Manager
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Email: marianne.martinez@minut.com

Web: www.minut.com

English | Espaiol

®

On Tue, Dec 17, 2024 at 11:39 AM Tom Buckman <tbuckman@concordhousing.org> wrote:

Only concrete is floors and exterior walls

Tom Buckman
Facilities Director
23 Green street
Concord, NH 03301
603.224.4059

Fax 226.2941

www.concordha.com

From: Marianne Martinez <marianne.martinez@minut.com>
Sent: Tuesday, December 17, 2024 11:21 AM

To: Tom Buckman <tbuckman@concordhousing.org>

Cc: Julie Palmeri <jpalmeri@concordhousing.org>

Subject: Re: Mesh connection

Hi Tom,

This took less time than expected, so the good news is that the 5 devices have been updated with

8
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a mesh network and are now ready for you to place inside the units. You mentioned that the
building has concrete walls. Are all the side walls concrete? including the interior ones?

Here are a few recommendations to help optimize the setup:

- You can leave the router on the 9th floor and bring the sensors into each apartment to check if
the coverage reaches inside the units.

- Alternatively, you could place the router in storage within one apartment to see if the signal
improves through the interior walls.

Please feel free to test a few options and see what works best. Since the 5 sensors are on a mesh
network, they will help boost the signal to the next sensor, improving overall coverage which

depends entirely on the environment, such as these walls but up to 50m /150ft indoors should be
possible.

Let me know how it goes,

MiNUT Marianne L. Martinez
Customer Success Manager

Email: marianne.martinez@minut.com

Web: www.minut.com

English | Espafiol

®

OnTue, Dec 10, 2024 at 4:20 PM Tom Buckman <tbuckman@concordhousing.org> wrote:

What is the range of the WiFi on that

Get Outlook foriOS

From: Marianne Martinez <marianne.martinez@ minut.com>
Sent: Tuesday, December 10, 2024 4:19:22 PM
To: Tom Buckman <tbuckman@concordhousing.org>

9
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Cc: Julie Palmeri <jpalmeri@concordhousing.org>
Subject: Re: Mesh connection

Thank you, Tom. I’'ve informed my product team to proceed with the necessary updates. This
process will take a few days, and I’'ll let you know once the sensors are ready for testing.

Best,

M i NUT Marianne L. Martinez
Customer Success Manager

Email: marianne.martinez@minut.com

Web: www.minut.com

English | Espafiol

®

On Tue, Dec 10, 2024 at 1:50 PM Tom Buckman <tbuckman@concordhousing.org> wrote:

Monitors are set up. Units 901,903,905,907 and 909 at Kennedy

Sent from my iPhone

On Dec 10, 2024, at 12:40 PM, Marianne Martinez
<marianne.martinez@minut.com> wrote:

- The **Wi-Fi** antenna connects to "Wi-Fi."

- Once the antennas are secured, connect the power cable and plug in the device.
The router will create a Wi-Fi network called Minut_loT with the password
5e79d6a9c3a2

10
CHA000118
App. 255



Exhibit 24

ppppppp



CONCORD

AEDEVELOPMEN]

December 14", 2024

Dear Tenant,

In the very early hours of December 14™_ the Minut monitor was removed and placed
back on the plate s‘weral times. Please be reminded that tampering with the device will
lead to eviction =ction. Please do not touch the sensor under any circumstances.

If you disagree with this information, please put your grievance in writing and return it to
the Main Office within 10 days.

Sincerely,

Heather J. Sargent
Director of Administration

23 Green Street Concord, NH 03301

@ Phone: {603) 224-4059 Fax: (603) 250-3139 é'

L ] i
DEEOMTLNITY m.cuncnrdhﬂuslﬂg-ﬂfﬂ
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NOTICE

Concord Housing will be installing the Minut Monitors
in your apartments on Monday 6/9. It should take
about 2 minutes to do the whole process. You will not
need to be home for this. We will be doing this whether
you are home or not. Please secure all pets.

Schedule is attached

701thru 709 ------------ 9amto 10am
601 thru 609 --------- 10amto 11am
510 thru 518 --------- T1amto 12pm
401 thru 409 ------------ Tpmto 2pm
301 thru 309 ------------ 2pmto 3pm

Thank you for your

cooperation
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From: Julie Palmeri

Sent: Tuesday, July 1, 2025 7:21 AM
To: Jason Johnston
Subject: FW: Kennedy 802: Empty battery in Living room
JULIE PALMERI
Executive Director
|
ﬁ 23 Green Street -
Concord, MH 03301 =
Q' Ph: 6032244058 Fax: 603-250-0912 £
=
ipalmerif@concordhousing.org E
CONCORD 2
[E] www.concordhousing.org HOUSING+ &

From: Minut <noreply@minut.com>

Sent: Tuesday, July 1, 2025 7:21 AM

To: Julie Palmeri <jpalmeri@concordhousing.org>
Subject: Kennedy 802: Empty battery in Living room

Charge your sensor

It's time to charge your Minut sensor: Living room at Kennedy 802.

CHA000061
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This sensor has a rechargeable battery. To charge it, simply remove the sensor from its mounting plate,
open the charging port cover and connect it to the USB-C charger.

You can follow the charging progress by looking at the battery indicator at the back of the device. The
lights will blink when charging, and turn solid when charged. A full charge should take about 1-4 hours.

Once the sensor has charged, secure the port cover and reattach it to the mounting plate. It will
automatically reconnect to Wi-Fi.

You can view and manage your units in our web and mobile apps.

Questions? Check out our Help Center.

Follow us

@ ® O G

Minut, Baltzarsgatan 23, Malmo, Skane 211 36, Sweden

CHA000062
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From: Minut <noreply@minut.com>

Sent: Saturday, January 17, 2026 5:12 PM
To: Julie Palmeri
Subject: Parmenter 11: device attached

| L] -
Device attached

Your device Living room at Parmenter 11 has been attached to the mounting plate.
You can view and manage your units in our web and mobile apps.

Questions? Check out our Help Center.

@ ® O @

Minut, Baltzarsgatan 23, Malmo, Skane 211 36, Sweden

Manage your Minut account notifications

CHA000088
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From: Minut <noreply@minut.com>

Sent: Saturday, January 17, 2026 3:25 PM
To: Julie Palmeri
Subject: Parmenter 11: device removed

Your device Living room at Parmenter 11 has been removed from its mounting plate.
You can view and manage your units in our web and mobile apps.

Questions? Check out our Help Center.

@ ® O ©

Minut, Baltzarsgatan 23, Malmo, Skane 211 36, Sweden

Manage your Minut account notifications

CHA000089
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From: Julie Palmeri

Sent: Tuesday, January 13, 2026 2:46 PM
To: 'Jessie h
Subject: RE: Fw: Minut Monitors

You're welcome. Have a nice day.

JULIE PALMERI

Executive Director

[
23 Green Strest =
Concerd, MH 03301 =
=
@ Ph: 603-224-4058 Fax: 603-250-0812 %
o
B4 ipalmer@concordhousing.org T
CONCORD 2
[E] www.concordhousing.org HOUSING+ &

From: Jessie - <j_@gmai|.com>

Sent: Tuesday, January 13, 2026 2:30 PM
To: Julie Palmeri <jpalmeri@concordhousing.org>
Subject: Re: Fw: Minut Monitors

Thank you so much.

OnTue, Jan 13, 2026 at 10:36 AM Julie Palmeri <jpalmeri@concordhousing.org> wrote:
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From: Jessie - <j mail.com>

Sent: Tuesday, January 13, 2026 9:32 AM
To: Julie Palmeri <jpalmeri@concordhousing.org>

Subject: Re: Fw: Minut Monitors

CHA000101
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-Jessie

On Tue, Jan 13, 2026 at 7:51 AM Julie Palmeri <jpalmeri@concordhousing.org> wrote:

Good morning,

Regarding the monitoring system, access is restricted to management due to our per-user licensing
structure. These devices only notify us if a noise threshold is exceeded or if smoking is detected

within the unit.

Please let me know if you have any questions.
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From: Jessie - <j-@gmail.com>

Sent: Monday, January 12, 2026 7:06 PM
To: Julie Palmeri <jpalmeri@concordhousing.org>
Subject: Re: Fw: Minut Monitors

Thank you for the info and getting back to me. Will we have the info to set up our own app to track our
own device since it will be in our homes?

CHA000103
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-Jessie

On Mon, Jan 12, 2026 at 6:11 PM Julie Palmeri <jpalmeri@concordhousing.org> wrote:

Good evening,

Please see below.

Thank you,

Julie Palmeri

Get Outlook for iOS

From: Nathan Smith <nathan.smith@minut.com>
Sent: Monday, January 12, 2026 5:31 PM

To: Julie Palmeri <jpalmeri@concordhousing.org>
Cc: Dawn LaClair <dlaclair@concordhousing.org>
Subject: Re: Fw: Minut Monitors

Julie,

Minut can automatically turn on security alarms based on motion, but this is either manually enabled
or enabled via a connecting to Airbnb. Obviously, this isn't applicable in your case, so it's not
configured.

Thanks,

Nathan
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On Mon, Jan 12, 2026, 3:47 PM Julie Palmeri <jpalmeri@concordhousing.org> wrote:

Hi Nathan,

Minut monitors don't track motion do they?

Get Outlook for iOS

From: Dawn LaClair <dlaclair@concordhousing.org>
Sent: Monday, January 12, 2026 2:55:39 PM

To: Jessie - <j- mail.com>

Cc: Julie Palmeri <jpalmeri@concordhousing.org>
Subject: Re: Minut Monitors

We have the monitors in several of our properties and have since 2024. Parmenter is the last one of
our properties to have them installed. You can call Julie Palmer’s the Executive Director at

603-224-4059 if you have further questions regarding the monitors.

Thank you

Get Outlook for iOS

From: Jessie - <] mail.com>

Sent: Monday, January 12, 2026 2:49 PM
To: Dawn LaClair <dlaclair@concordhousing.org>
Subject: Re: Minut Monitors

Unless | am missing something you are incorrect. A minut monitor cannot function without the
motion sensor.

CHA000105
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On Mon, Jan 12, 2026 at 2:03 PM Dawn LaClair <dlaclair@concordhousing.org> wrote:

This is to clarify that the system does not monitor motion. An informational letter outlining
the details will be delivered to your door tomorrow.

Get Outlook for iOS

From: Jessie-<' mail.com>

Sent: Monday, January 12, 2026 1:58:48 PM
To: Dawn LaClair <dlaclair@concordhousing.org>
Subject: Re: Minut Monitors

Correct it does not record or video but minut monitors have IR motion sensors. There is not an
option to shut that off. A landlord needs tenant permission to install anything with IR.

On Mon, Jan 12, 2026 at 1:48 PM Dawn LaClair <dlaclair@concordhousing.org> wrote:
The minute monitors are to notify us if someone is smoking in their unit and the decimal of noise

level. It does not record audio or video, it’s illegal. I’m sorry no one clarified with you what they
were. | will make sure they send an informative sheet to everyone.

Get Outlook for iOS

From: Jessie - < mail.com>

Sent: Monday, January 12, 2026 12:38:52 PM
To: Dawn LaClair <dlaclair@concordhousing.org>
Subject: Minut Monitors

Good afternoon,
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I am emailing regarding the notice we received on our doors today. It is very unprofessional to send
a notice out like this without sending any other information regarding what a minut monitor is. What
will you be monitoring on this. Will it monitor motion? If there is an app that housing can track then
we are entitled to also have that app so we can monitor our homes when we are not there.
Historically to install something like this you need consent and to have tenants sign something
saying we approve of this. That has not been sent out and therefore | believe this is illegal at this
time.

-Jessi -
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PLEASE BE ADVISED

Wednesday, June 19"
between 8am-5pm

Contractors with Irish Electric will be entering your unit to
install new smoke detectors. At the same time, they will be
installing a Minut monitor. This new monitor will measure
noise levels, temperature, and smoking inside your unit.

Under no circumstances should you touch this
monitor.
If you remove the monitor, you will be fined $30 for each occurrence.

If you break the monitor, you will be charged $300 for its
replacement,

More information will be communicated regarding this technology.
Please watch for flyers!

The top shelf in your closet(s) that are under a sprinkler head will
be removed during this time by maintenance staff. Please make
closets accessible and remove items from the shelving that is
affected by this requirement.

This work will be performed whether you are home or not!
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From: Julie Palmeri

Sent: Thursday, July 24, 2025 8:13 AM
To: Michelle Magee; Dawn LaClair
Subject: RE: Minut monitor lease addendum
Oh sorry, I ended up making this yesterday <. T
JULIE PALMERI
Executive Director
23 Green Street =
Concord, MH 03301 =
=
@ Ph: 603-224-4058 Fax: 603-250-0812 %
]
jpalmeri@econcordhousing.org E
CONCORD 2
=] www.concordhousing.org HOUSING+ &€

From: Michelle Magee <mmagee@concordhousing.org>

Sent: Thursday, July 24, 2025 7:57 AM

To: Julie Palmeri <jpalmeri@concordhousing.org>; Dawn LaClair <dlaclair@concordhousing.org>
Subject: RE: Minut monitor lease addendum

Michelle Magee

Administrative Assistant
Concord Housing Authority
23 Green Street

Concord, NH 03301

603-224-4059
mmagee@concordhousing.org

From: Julie Palmeri <jpalmeri@concordhousing.org>
Sent: Wednesday, July 23, 2025 7:56 AM
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To: Michelle Magee <mmagee@concordhousing.org>; Dawn LaClair <dlaclair@concordhousing.org>
Subject: Minut monitor lease addendum

I don't see this in PHA Web or in Heather’s folder. Do either of you have a copy of it?

JULIE PALMERI

Executive Director
S 2

23 Green Street
Concord, NH 03301

Q' Pn 603-224-4050 Fax: 603-250-0912

EVELOPMENT

jpalmerifconcordhousing.org
CONCORD 2
[E] www.concordhousing.org HOUSING+ &
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From: Julie Palmeri

Sent: Tuesday, August 19, 2025 9:36 AM
To: Jessica Beaulieu
Subject: RE: Minut Monitoring Addendum

Awesome! We can update the charge list too.

JULIE PALMERI

Executive Director

23 Green Strost "
Concord, NH 03301 =

R Ph:603-224-4050 Fax: 603-260-0012 . %
|palmeri@eoncardhousing.org [
CONCORD 2

E www.concordhousing.org HOUSING+ e=

From: Jessica Beaulieu <JBeaulieu@concordhousing.org>
Sent: Tuesday, August 19, 2025 9:30 AM

To: Julie Palmeri <jpalmeri@concordhousing.org>
Subject: Minut Monitoring Addendum

I am sending this with all my annual recerts and flat rent form and lease addendums for triennials for
Crutchfield just so you know if anyone calls or emails you.

Thanks
Jess

Jessica Beaulieu
Housing Specialist
23 Green Street
Concord, NH 03301
603.224.4059

Fax 603-250-2929
www.concordha.com
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WARNING: The information contained in this message may be confidential and protected

from disclosure under applicable law. These materials are intended only for use of the intended
recipient. If you are not the intended recipient, you are hereby notified that dissemination,
distribution, or copying of this communication is strictly prohibited. If you have received

this message in error, please notify us immediately by replying to this message and then
delete it from your computer.
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PretiFlaherty i

ey W

L ofeoml SN
Peter G. Callaghan
pcallaghan@preti.com
P: (603) 410-1500 Wrduneton (8

Bty AAA

January 30, 2026

VIA EMAIL

Gilles Bissonnette, ACLU-NH, Legal Director
gilles@aclu-nh.org

ACLU

18 Low Avenue

Concord, NH 03301

RE: Concord Housing & Redevelopment
RSA 91-A Right-to-Know Request

Dear Gilles:

Enclosed please find documents marked CHA000353-CHAO000355 which are responsive
to your December 22, 2025 letter requesting certain information pursuant to RSA 91-A. The
documents are responsive to one or more of the following requests:

CHAO000353: Request No. 11
CHAO000354-CHA000355: Request No. 13

Additionally, Concord Housing responds to the following requests as follows:
Request No. 7: There are no documents responsive to this request.

Request No. 12: All tenants except one have signed the Lease Addendum. We believe it
is unduly burdensome to produce all signed addendums as there are over 300 tenant files that will
need to be manually reviewed to search for a signed Addendum.

Request No. 13: No tenants faced eviction due to noise complaints. Administrative action
notices are produced.

Request No. 14: There are no documents responsive to this request.

With this response and the corresponding document production, Concord Housing has fully
responded to the request for information.

If you have any questions or concerns, please let me know.

Preti Flaherty
Beliveau & Pachios PLLP Shipping Address Only - No Mail Delivery: 57 North Main Street, Concord, NH 03301

Attarney at Law Mailing Address: PO Box 1318, Concord, NH 03302-1318 Tel 603.410.1500 | www.preti.com
25260180.1
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PRETI FLAHERTY

January 30, 2026
Page 2

PGC:mem
Enclosures

Sincerely yours,

’26/5(__

Peter G. Callaghan

App. 288
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6:04

C ; Concord Housing + Redevelopment

() 320 Units | () 294 Devices

Ongoing events

® 28

Unmonitored units

J: 0

Noise maonitoring

.

Smoking detection

=9
Low battery

& O

oo O
Presence &
Crowd detect

&3

Indoor climate

Events in the last 30 days
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< Standard noise monitoring Edit

([ Settings apply to 320 units

Noise thresholds
Indoor noise 90dB >
Outdoor noise 100dB >
Duration 10 minutes
Quiet hours 10:00PM -7:0... >

Select when you want to be alerted to noise.

First alert
SMS Hi there! We ho... >
Autocall off >
Flash & sound off >

Select how to contact the people staying in your
property when noise is detected. You and your
team will be notified automatically.

Second alert

L..-_"l A "._."]': ._. | 1T
- (Al \=/ xf
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< Standard noise monitoring Edit

([ Settings apply to 320 units

property when noise is detected. You and your
team will be notified automatically.

Second alert

SMS Hi there!l We ho... »
Autocall o >
Flash & sound ot >

Select how to contact the people staying in your
property 10 minutes after the first alert. You and
your team will be notified automatically.

Third alert
SMS Hi there! We ho... 2
Autocall off >
Flash & sound off 2
Have a trained expert call your guests T ?

Select how to contact the people staying in your
nrongarty 200 mimites after the firet alart Yo and

& A ] ]

IYRETVIEW iniks |

Tasks More
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& Standard noise monitoring Edit

([\ Settings apply to 320 units

Select how to contact the people staying in your
property 10 minutes after the first alert. You and
your team will be notified automatically.

Third alert
SMS Hi there! We ho... ?
Autocall off >
Flash & sound Ooff >
Have a trained expert call your guests T >

Select how to contact the people staying in your
property 20 minutes after the first alert. You and

your team will be notified automatically.

Security alarm
Instantly turn on alarm off >
Grace period 45s

The security alarm will trigger after the grace
period has expired.

; Pt + e
b’:l E’%J, L:,] sas
Overview nik=s Inhio Tasks Maore

CHA000352



Exhibit 34

ppppppp






Exhibit 35

ppppppp



L INTROBUCTION

I, Albert Scherr swear s follows:

1. | have been a law professor at University of New Hampshire School of Law for 32 years,

2. Prior to that, 1 was an attorney at the New Hampshire Public Defender for 13 years,

3.1 have been a State Representative from Portsmouth (Ward 3) since November 2024, [ serve on the
House Criminal Justice & Public Safety Committee, [ also have been an elected Police Commissioner in
Portsmouth, NH since 2021.

4. Az a law professor, my responsibilities have included teaching courses in Constitutional Criminal
Procedure and Genetics and the Law, both of which include detailed examinations of the intersection of
the Fourth and Fifth Amendments and privacy.

5. My scholarship has also focused on the intersection of the Fourth and Fifth Amendments and privacy,
including A Scherr, Genetle Privacy & The Fourih Amendment. Unregulated Surreptitions DNA
Harvesting, 47 Ga, L. Rev. 445 (2013); A. Scherr, “Privacy in Public Spaces: The Problem of
Out-of-Body DNA," in Privacy in Public Space; Regulatory anid Legal Challenges, Timan, Newell &
[Koops, eds., Edward Elgar Publishing, 2017.

6. | am the co-author with former State Representative Neal Kurk of the seminal acticle on Part I, Article |
2b of the New Hampshire Constitution entitled A New Stere Consittitional Right to Informaiton Privacy:

The Origing Speak, 75 Syracuse L, Rev, B37 (2025) (Attached in Appendix ).

7. 1 have also lectured at a number of conferences and institutions on issues surrounding privacy,
including “A Constitutional Right to Infarmation Privacy™ at the 8" Annual Conference on Governing
Emerging Technology & Science at Arizona State University School of Law (May, 2022) and a Syracuse
University School of Law Symposium on “State Constitutional Law" (March 2025),

8. As a Police Commissioner, | funetion as a member of the *board of directors™ for the Portsmouth

Police Department, setling and reviewing policy, including in areas of privacy,
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9. The views and/or information expressed in this affidavit are my own and do not reflect the views of
either UNH School of Law, UNH, or the Portsmouth Police Commission.

10. Prior to my election as a state representative, I worked as an advocate for criminal justice reform in
the New Hampshire legislature in my individual capacity.

11. In that capacity, I testified many times in support of or in opposition to legislation affecting the
criminal justice system, particularly those affecting the privacy of New Hampshire citizens.

12. As an advocate, [ frequently drafted proposed legislation for legislators from across the political
spectrum, including successful legisiation about debtors’ prisons, bail reform, “ban-the-box,” notice of the
right-to-decline-to-conseni-to-a-car-search, and revisions in the Office of Cost Control eligibility and
processes.

. Tue OriGins OF PART 1. ARTICLE 28

13. Duting the 2017 — 2018 legislative session, I began working with then Representative Neal Kurk (R)
on a variety of privacy legislation.

14. We shared a common interest in the need for additional privacy regulation in the 21* century. Each of
us was very aware of the ability of 21* century technology to create new kinds of information and to
much maore easily access information previously inaccessible.

15. We also shared concerns about commercial and governmental entities accessing, collecting, retaining
and using information without the consent of the individual with whom the information originated.

16. We also shared concerns about the inadequacies of the reasonable-expectation-of-privacy standard
used by the New Hampshire Supreme Court in interpreting Part 1, Article 19 and by the U.S. Supreme
Court in interpreting the Fourth Amendment, particularly in fight of 21¥ century technology.

17. Representative Kurk had made several unsuccessful efforts in past legislative sessions to capture a
foundational principle about privacy in an overarching constitutional amendment.

18. He asked me to draft a version of a constitutional amendment that captured that which we had been
covering in our conversations. From that conversation came the language of Part [, Article 2b (hereinafter

“2b.”)
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19. 2b passed both the state House of Representatives and the state Senate by three fifths vote. On the
November, 2018 state balfot, it received the support of over 81% of those voting.

20. 2b reflects the shared intent of the drafters that, in New Hampshive, “ordinary peoples' expeciation of
information privacy is the norm, not the exception, and government “snoeping” into our persenal and
private information is prohibited.”{1]

21. This affidavit reflects the meaning of the drafters” language in 2b. My petrsonal knowledge of the
intent and meaning behind 2b is correborated by contemporaneous records, including testimony and other
records contained in the legislative history.

IIL.

22. Part 1, Article 2b: “An individual s right to live free fiom governmental intrusion in private or
personal information is natural, essential, and inherent.”
23. Most broadly, 2b is intended to liberate the consideration of the privacy of information from the
constraints of Part I, Article 19 which focuses a court’s analysis on containers and locations of
information rather than on the information itself. 2b intentionally creates much broader constitutional
protection for personal or private information by its language. See, e.g., LEGO7S, at 20:12-22 (Rep. Kurk
explaining that 2b “goes beyond” the protections of Article [9).

A. ¥,..GOVERNMENTAL INTRUSION...”
24. The two drafters of 2b (the undersigned and the amendment’s prime sponsor it the legislature,
then-Representative Neal Kurk) intended that “governmental intrusion™ include:

(1) the observaticn of the personal or private information, wherever it is located;

(2) the collection of the personal or private information, however collected;

(3) the retention of the personal or private information, however retained; and

(4) the use of the personal or private information, however used.
25, The drafters intended that the observation, collection and retention of personal or private information

need not actually be used in any way for it to count as an “intrusion.”

App. 299




26. That the government is collecting one’s personal or private inforination just to have it in their
possession whether they use it now, in the future or not at all, affends the protection intended by the
drafters,
27. The drafters recognized that consent of the individual may allow for ehservation, collection, retention
ot use of the personal or private information, Congent must exist for each type of intrusion as
observation, collection, retention and use represent different, albeit averlapping, types of governmental
inrusions,
28. The drafters intended that any so-called blanket consent must include notice of all of these types of
intrusions as well as possible multiple uses of the personal or private information. Consent for one use is
not consent for all uses,
29, The drafters also intended that the requirements for consent must include the procedural requirements
for any waiver of a constitutional right. £.g., Faretta v California, 422 U8, 806 (19753, Miranda v.
Arizona, 384 1.5, 436 (1966),

B, “ - i
3. The drafters of 2b intended that the coverage offered by the amendiment be expansive,
31. [t was the drafters’ intent to use language that made the scope of protection of information under 2b
much broader than the proteetion offered by Part [, Article 19 (Art. 19) or the Fourth Amendment.
32. Art. 19 and the Fourth Amendment in the first instance offer protection for information based
primarily on container and location: homes, bodies, personal effects. In the last 60 years, that protection
was further refined to include protection for searches that invaded a veasonable expectation of privacy.
And g0 the inquiry became whether the search invaded this kind of property or this particular sense of
privacy. That inguiry has become maore challenging with 21 century information technology, which has
dramatically expanded the means and goals of searches,
33. 2b takes a different approach, Itidentifies information, rather than property, as the primary focus by

using the expansive language of “personal or private information.”
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34, The drafters had two particular definitions of personal information in mind, those of the National
Institute of Standards and Technology (NIST) in the United States and of the General Data Protection
Regulations (GDPR) in Europe.
35, The NIST definition: “Personally Identifiable Information (PII): any information about an individual
maintained by an agency, including (1) any information that can be used to distinguish or trace an
individual's identity, such as name, social security number, date and place of birth, mother's maiden name,
or biometric records; and (2) any other information that is linked or linkable to an individual, such as
medical, educational, financial, and employment information.[2]
36. The two GDPR definitions:
A. “[Plersonal data’ means any information relating to an identified or identifiable natural
person ...; an identifiable natural person is one who can be identified, directly or indirectly, in
particular by reference to an identifier such as a name, an identification number, location data,
an online identifier or to one or more factors specific to the physical, physiological, genetic,
mental, economic, cultural or social identity of that natural person.”[3]
B. “Processing of personal data revealing racial or ethnic origin, political opinions, religious
or philosophical beliefs, or trade union membership, and the processing of genetic data,
biometric data for the purpose of uniquely identifying a natural person, data concerning
health or data concerning a natural person’s sex life or sexual orientation shall be
prohibited.”[4]
37. The draflers intended an understanding of what is personal information to be expansive because the
trend of 21* century technology has been to evolve newer and newer types of information and, even more
importantly, newer and newer ways to access that information.
38. The drafters understood that these new types of information and methods for accessing information
were unknown in previous centuries and some are only creatures of one’s imagination even today, as yet
undeveloped. 2b is both a present-day and future-looking statement of a foundational constitutional

prineiple about information privacy.

App. 301




39. For example, personal information will include common-place data like records oft books withdrawn
from the library; commercial transactions; Venmo transactions; financial transactions; whether one voted;
for whom one voted; political contributions; social media conversations; data generated by one’s car;
physical manifestations of a person; other geo-location data; other private political activity; phone
conversations; e-conversations; other digital information etc.
40. The drafters also understood that understanding that which is private can depend on the context within
which the information exists. See, Helen Nissenbaum, Privacy in Context: Technology. Policy and The
Integrity of Social Life, Stanford Law Books, (2009).

C. %,.. PRIVATE, INFORMATION,.,"”
41, [t may be that some information is not, on its face, personal but, nonetheless, has been deemed private
by a statute, regulation or other mechanism, given the particular circumstances in which that information
exists, The drafters intended that that kind of information also be protected by 2b,
42. Under 2b, personal information need not be private and private information need not be personal. It
was not the goal of the drafters to anticipate every possible circumstance in which information may exist
and be subject to intrusion, Instead, the drafters’ goal was to lay down a foundational principle tailored to
the 21° century and beyond.

D. ... NATURAL, ESSENTIAL AND INHERENY.”
43. The drafters intended that the language of 2b create a fundamental right to live free from intrusion by
the state on the personal or private information, therein the description of the right as natural, essential
and inherent.
44, The “natural, essential and inherent” language is taken directly from Part I, Article 2 itself.{5] Itis the
first and the most foundational description of protected rights in the New Hampshire Constitution.
45 Unlike Article 19, 2b does not use a modifier to condition the right, like “unreasonable.” It also does
not mention search warrants supported by probable cause. 1t is an unconditioned and unambiguous

fundamental right.
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46. The drafters intended that courts view any intrusion on personal or private information as directly
affecting the fundamental right vested in that information. Any such intrusion deprives one of a
fundamental right; the freedom from governmental intrusion on personal or private information.

47. Analytically, the drafters understood and intended that, as to 2b, directly affecting a fundamental right
always brings with it a strict scrutiny analysis. “To comply with strict judicial scrutiny, the governmental
restriction must ‘be justified by a compelling governmenta! interest and must be necessary to the
accomplishment of its legitimate purpose.’”[6]

48. This drafters’ intent is made clear in the legislative history of CACR 16, the legislation capturing Part
1, Article 2b.

49, In written testimony to the Senate, [ stated that, “CACR 16 does not prohibit any and all access to
personal and private information .... Instead, it effectively would change the balancing a court already
does when deciding whether the governmental interest in gaining such access outweighs the nature and
degree of intrusion on an individual’s privacy interest. Specifically, it would require the government to
now show a compelling state interest in obtaining access to personal and private information before a
court would order such access. Sometimes, the state will be able to meet that burden, particularly when
public safety is at risk.” [7] See alsc LEG068. This standard is tantamount to a sirict scrutiny standard.
50. Under this strict scrutiny standard, it may well be that the government has a compelling interest in
gathering certain kinds of personal or private information. If so, then the particular kind of intrusion must
also be necessary to accomplish that purpose. It is not sufficient that the intrusion is one way to
accemplish the purpose but that other ways also exist. If that is the case, the intrusion is not necessary.
51, Others similarly conveyed to the legislatute how CACR 16 imposed a strict scrutiny standard—a
standard both the legislature, and then the people, ultimately adopted when this CACR was approved. For
example, Representative Kurk testified before the Senate Rules & Enrolled Bills Committee, as to
medical records, “... that if the government wants a woman’s medical records, it’s got to show that there’s

an exceptional interest in public health to get that.” (emphasis added) [8] See LEGO79, at 25:1-4; see also
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LEGO78, at 21:13-16 (Rep. Kurk: “[WThat we’re doing is not barring government, but requiring
government to meet a higher standard than it currently must in order to protect this information.”).

52, Jeanne Hruska, the Policy Director of the ACLU-NH, also testified that, “[a]s Representative Kurk
said, instead it would effectively change the balancing that a court already does when deciding whether
govetnment interest in gaining access to information outweighs the nature and degree of intrusion on an
individual's privacy interest. So specifically, it would require the Government 1o now show a compelling

State interest in obtaining access to personal and private information before a court would order such

access.” [9] See LEGO81, at 33:11-15 (emphasis added).

53. Further, when CACR 16 was being considered by the people in advance of the November 2018
election, the people too were informed that this new provision would impose a strict serutiny standard.
See LEG099 (in Oct. 15, 2018 op-ed from Neal Kurk and the national ACLU, stating: “Q2 would require
that the government obtain a judicial warrant, supported by probable cause, before accessing any personal

information. If contesied. the government would need fo show a compelling state interest in obtaining

access to that information before a court would allow the government gccess.”) (emphasis added).

54, Thus, the intrusion in question in this case must survive a striet scrutiny analysis. The intrusion must
present a circumstance in which the only way to accomplish its compelling purpose is through the
intrusion itself. For example, if another way exists but it is more cumbersome or expensive, then the
interest pustifying the intrusion is not sufficiently compelling to survive constitutional strict scrutiny: this
is because the intrusion is not necessary. Nor is a justification that the intrusion would be ysefill in
accessing the personal or private information be sufficient in itself to merit identification as a compelling
interest. Any intrusion on the fundamental right to be free of governmental intrusion on personal or
private information must be constitutionally significant enough to require a compelling governmental

interest implemented in a way that is necessary, not merely convenient, useful or helpful.
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FURTHER THE AFFIANT SAY NOT

Dated: M3Y  28th, 2026 Albert Edward Scherr

Albert Scherr, Esq.

STATE OF T

COUNTY OF Collin

Albert Scherr personally appeared before me, this * day of Ma¥_, 2026, and made oath that the
facts contained in this Affidavit are true and accurate, lo the best of his knowledge and belief.

Before me,
Quanshetia Henry
D HUHDD R
136167522
i Notary Public/Justice of the Peace
My Commission Expires: b i)
ELECTRONIC NOTARY FUBLIC

Electronically signed and notarized online uging the Proaf platform,

[1] Meal Kurk, Fore for Your Privacy on Question 2, Union Leader (Mov. 2, 2018),
https:/perma.ce/A2EI-UTSU,
[2] NIST Special Publication 800-122, carc.nist.gov/publications.

[3] General Data Pratection Regulation, Article 4 (1), European Union. Note that, while these definitions
identified here did not go into formal effect until May, 2018, the language quoted here had been available
at the time of the drafting of 2

[4] General Data Protection Regulation, Article 9, (1), European Union,

[5] “All men have certain natural, essential, and inherent rights among which are, the enjoying and
defending life and liberty; acquiring, possessing, and protecting, property; and, in a word, of seeking and
obtaining happiness. Equality of rights under the law shall not be denied or abridged by this state on
aceount of race, creed, color, sex or national origin.” Part 1, Article 2, New Hampshire Constitution,

[6] Akins v, Secretary of State, 154 N.H. 67, 73 (2006) quoting Follansbee v. Plymouth Dist. Ct., 151 N.H,
365, 367, 856 (2004),

[7] Written testimony of Professor Albert (Buzz) Scherr before the Senate Rules & Enrolled Bills
Commitiee, entitled “The Need for CACR 16 - A Gap in Privacy Protection,™ March 29, 2018,
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[8] Testimony of Representative Neal Kurk before the Senate Rules & Enrolled Bills Committee on

March 29, 2018.
[9] Testimony of Jeanne Hruska, ACLU-NH, before the Senate Rules & Enrolled Bills Committee, March

29, 2018.
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A NEW STATE CONSTITUTIONAL RIGHT TO
INFORMATION PRIVACY: THE ORIGINS SPEAK

Albert Scherr

Neal Kurk®
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ABSTRACT

When the Supreme Court issued its sweeping decision in Dobbs
v. Jackson Women’s Health Organization,! it sent the fate of abortion
rights to the states and in turn, brought renewed focus to state consti-
tutional rights. In its Dobbs opinion, the Court’s majority made abun-
dantly clear that it is interested in reconsidering several landmark de-
cisions related to civil rights. This has ignited discussion about how
state constitutions could potentially step up to fill the void that the

T Albert Scherr is a Professor of Law at UNH School of Law and a New Hamp-
shire State Representative. Representative Neal Kurk is a retired state representative
in the New Hampshire House of Representatives. Professor Scherr and Republican
Representative Kurk (now retired) were the drafters of Part I, Article 2b and Repre-
sentative Kurk was the prime sponsor of the constitutional amendment (CACR 16)
that became Article 2b. Thanks to Jeanne Hruska for her editorial prowess.

1. Dobbs v. Jackson Women’s Health Org., 597 U.S. 215 (2022).
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Supreme Court is in the midst of creating when it comes to federal
constitutional rights.

This heightened interest in state constitutions is not without merit.
Over the decades, many states have developed stronger civil rights
protections than those provided by the U.S. Constitution. This has
been achieved through a combination of constitutional amendments
and state court jurisprudence.? There are states that have gone in the
reverse direction, cutting back on civil rights protections, making the
U.S. Constitution more of a ceiling than a floor in those respective
states.® This feeds into the notion of state courts and constitutions as a
laboratory for experiments in constitutional law.* Put differently, state
bills of rights have been viewed as “ordinance(s) of the people.” Or,
amplifying that idea: “a dynamic set of substantive instructions and
limitations on government that is adopted and jealously maintained by
the people themselves.”®

Lawyers across the country have begun to put their respective
state constitutions under a more powerful microscope. The Dobbs
Court noted that the word “abortion” does not appear in the U.S. Con-
stitution” The word “privacy” also does not appear in the U.S. consti-
tution; however, it does appear in a number of state constitutions.® And
while the U.S. Supreme Court increasingly has been skeptical of the
expanse of the Fourth Amendment’s privacy protections, state courts
have taken differing approaches to their own state constitution’s pri-
vacy protections.

This article occupies the space between the ongoing, newly ener-
gized development of state constitutional law and the fraught public

2. One can find a partial survey of such cases in ROBERT F. WILLIAMS, THE LAW
OF AMERICAN STATE CONSTITUTIONS 119-27 (2d ed. 2009). For example, the New
Hampshire Supreme Court has developed a robust body of law over the past several
decades more protective of criminal defendants’ rights under the New Hampshire
State Constitution. See, e.g., State v. Phinney, 370 A.2d 1153, 1154 (N.H. 1977);
State v. Settle, 447 A.2d 1284, 1286 (N.H. 1982); State v. Ball, 471 A.2d 347, 351—
53 (N.H. 1983); State v. Canelo, 653 A.2d 1097, 1105 (N.H. 1995); State v. Bushey,
453 A.2d 1265, 1267-68 (N.H. 1982); State v. Goss, 834 A.2d 316 (N.H. 2003).

3. See Jonathan L. Marshfield, America’s Misunderstood Constitutional Rights,
170 U. PA. L. REv. 853, 869-70 (2022).

4. See JEFFREY S. SUTTON, WHO DECIDES? STATES AS LABORATORIES OF
CONSTITUTIONAL EXPERIMENTATION (2022).

5. Wesley W. Horton, Annotated Debates of the 1818 Constitutional Conven-
tion, 65 CONN. BARJ. 3,17 (1991).

6. Marshfield, supra note 3, at 859-60.

7. Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 225 (2022).

8. See infra Part 11(B)(2).
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policy field of privacy protections. It analyzes a new state constitu-
tional provision that is explicitly and exclusively about information
privacy. The provision, Part I, Article 2b° of the New Hampshire Con-
stitution,*° reads as follows:

An individual’s right to live free from governmental in-
trusion in private or personal information is natural,
essential, and inherent.!!

The provision extends an individual’s privacy right significantly
beyond that of both the federal and New Hampshire state constitu-
tions. It operates at the intersection of privacy and of 21st century
technology, state and federal constitutional law and jurisprudence, as
well as state and federal laws and regulations. Historically, the mix of
law addressing this challenging intersection was primarily a patch-
work quilt that tended to favor technology over privacy.

Article 2b is a model for prioritizing privacy in this digital age.
As its history reflects, it is both a 21st century “ordinance of the peo-
ple” and “a dynamic set of substantive instructions and limitations on
government that is adopted and jealously maintained by the people
themselves.”*? Analysis of that ordinance of the people is the goal of
this article. While Article 2b was enacted in 2018, four years before
Dobbs, it is all the more relevant in a post-Dobbs world when lawyers
and the public will increasingly turn to state constitutions to protect
themselves from the prying eye of government, or the even more in-
vasive eye of Big Tech.

INTRODUCTION

When the Framers of our 18th century federal constitution wrote
the amendments that came to constitute the Bill of Rights, privacy was
about one’s physical possessions and dwelling. In the 21st Century,
privacy is also about our personal information. The problem: 18th cen-
tury law was not written for 21st century information privacy. Need-
less to say, defending privacy rights in the 21st century with 18th cen-
tury law is often a losing battle. One need only look at Big Tech’s
infiltration of the barriers to collecting our personal and private data
to understand this.

9. Hereinafter, Article 2b.

10. N.H. CONST. pt. I, art. 2-b (2018) [hereinafter Article 2b].
11. 1d. (emphasis added).

12. Marshfield, supra note 3, at 859-60.
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Part of this problem is that 21st century technology has exponen-
tially expanded the ways that our personal data can be—and is—ac-
cessed, collected, consolidated and analyzed, often without notice or
permission. Some of those ways have simplified access to previously
biologically locked data, like relatively routine access to genetic infor-
mation.'®* Some have turned that which was previously not regarded
as data® into accessible data, like facial recognition’s technology ren-
dering of human faces into accessible data points.’> Some of it has
amassed previously scattered, difficult-to-collect data into revealing
mosaics of data, like GPS technology’s collection of public-wherea-
bouts data.® More broadly, information is being accessed and col-
lected into innumerable types of databases. Private and public medical
research often create databases with a wealth of personal information
beyond genetic “types.” Cellphone and internet providers act as re-
positories for vast amounts of geo-locational information; cellphone
behavior and internet activity. Private businesses not infrequently
have security cameras for their establishments and retain the videos.
Larger businesses collect vast amounts of data about customer behav-
ior that they both store and sell. Only some of the above occurred dur-
ing most of the 20th century, let alone the 18th century.

The federal constitution’s focus is directly on the container or lo-
cation of information. The Fourth Amendment speaks of “persons,
houses, papers, and effects” as does Part I, Art. 19 of the New Hamp-
shire Constitution.*’” It misses the mark in the 21st century when pri-
vacy is about the information itself, which in digital form can be read-
ily transferable, multiplied, and shared. The product of 21st century
technology—information—exists independent of physical location,
be it geographically, or in a container. By contrast, in the 18th century,
information existed in containers and in some physical form (with the

13. See Albert E. Scherr, Genetic Privacy & the Fourth Amendment: Unregu-
lated Surreptitious DNA Harvesting, 47 GA. L. REV. 445, 447 (2013).

14. We use the terms “data” and “information” interchangeably in this essay.

15. See Kashmir Hill, New Jersey Bars Police From Using Clearview Facial
Recognition App, N.Y. TIMES (Jan 24, 2020, 5:39 PM), https://www.ny-
times.com/2020/01/24/technology/clearview-ai-new-jersey.html?searchResultPosi-
tion=4; Alan Rappeport & Kashmir Hill, I.R.S. to End Use of Facial Recognition for
Identity Verification, N.Y. TIMES (Feb 7, 2022, 12:45 PM), https://www.ny-
times.com/2022/02/07/us/politics/irs-idme-facial-recognition.html?searchResult-
Position=9; Sahil Chinoy, The Racist History Behind Facial Recognition, N.Y.
TIMES (July 10, 2019, 10:11 AM) https://www.nytimes.com/2019/07/10/opinion/fa-
cial-recognition-race.html?searchResultPosition=15.

16. See, e.g., U.S. v. Jones, 565 U.S. 400 (2012).

17. U.S. CoNsT. amend. 1V; see N.H. CONST. pt. I, art. 19.
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exception of information contained in one’s thoughts, which was ad-
dressed by the right against self-incrimination in the Fifth Amend-
ment). Though, arguably, the essence of Art. 19’s and the Fourth
Amendment’s focus on containers is to protect the information con-
tained therein, their language does so indirectly, at best.

Fourth Amendment jurisprudence has long sought to address this
discrepancy between the 18th and 21st century challenges to privacy
and the changing nature of the information through the ““reasonable-
expectation-of-privacy” standard from Katz v. United States.*® Katz,
taking place in 1967, involved information in the form of one end of a
two-way conversation occurring in what would now be considered an
old-fashioned a traditional phonebooth,'® and yet even such an old-
fashioned setting could not have been a circumstance anticipated by
the drafters of the Fourth Amendment. Katz recognized that what mer-
ited privacy with regards to the conversation in question was the con-
tent of the relevant phone conversation in that phonebooth in which
the speaker had shown an expectation of privacy, an expectation the
court also decided was worthy of societal recognition. While location
was still important to that decision, the court was beginning to analyt-
ically distinguish information from its container.

This analytical change continued in fits and starts over the next
few decades in Supreme Court cases like Kyllo v. United States (rea-
sonable expectation of privacy in potentially intimate information
from the inside of a house gained without even entering the house us-
ing a thermal imaging device on public property)® and California v.
Greenwood (no reasonable expectation of privacy in contents of gar-
bage bag left at end of driveway for collection).?! The Court was bal-
ancing the nature of the container, the nature of the information in that
container and the nature of the circumstances in applying the reason-
able-expectation-of-privacy standard.

The Katz standard provided a lot of flexibility and discretion for
the courts, for better and for worse. This resulted in the outcome being
very much dependent on a judge’s own sense of “privacy.” For exam-
ple, a number of state courts have come out differently on the “gar-
bage” question of whether someone has a “reasonable expectation of
privacy” to their garbage under their state constitutions. New

18. See Katz v. United States, 389 U.S. 347, 360 (1967) (Harlan, J., concurring).
19. Id. at 353-54.

20. See Kyllo v. United States, 533 U.S. 27, 34-35 (2001).

21. See California v. Greenwood, 486 U.S. 35, 41 (1988).
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Hampshire, New Jersey, lowa, Washington and others have found a
reasonable expectation of privacy in the contents of a garbage
bag.??Each of these courts effectively had a difference of opinion with
the Supreme Court over whether a reasonable expectation of privacy
existed in the “papers and effects” in garbage or in the “information”
in garbage.

As we’ve moved further into the 21st century, our lives are in-
creasingly lived online and our most private information increasingly
digitized. The Supreme Court’s struggle to establish clear and con-
sistent jurisprudence using the reasonable-expectation-of-privacy
standard has faltered. In United States v. Jones,? for example, the po-
lice put a GPS tracking device on the underside of Jones’s SUV while
it was parked in a public space. They then used the device to track his
whereabouts over several days, gathering a wealth of data from this
surveillance. The government contended that such tracking did not
constitute a search as the police had not entered Jones’s SUV and they
had merely acquired otherwise publicly available data®*

What is interesting about the Court’s 9-0 opinion concluding that
the surveillance constituted a search within the meaning of the Fourth
Amendment is not the outcome. It is the three different opinions that
aspire to place the use of this particular 21st century technology within
the Court’s now somewhat outdated Fourth Amendment jurispru-
dence. Four justices centered their analysis on a property paradigm,
using 18th century tort law to characterize the placement of the GPS
on the SUV as a trespass. One judge agreed that the property paradigm
was a minimum starting point for a Fourth Amendment analysis but
ultimately relied more heavily on an expansive reasonable-expecta-
tion-of-privacy analytical framework, focusing on the breadth of the
information collected.?® Finally, four other judges acknowledged that
the property-paradigm and reasonable-expectation-of-privacy ap-
proaches each had deficiencies in light of technological developments.
They relied on a far more restrained reasonable-expectation-of-pri-
vacy analysis to agree on the outcome in this particular case with no

22. See, e.g., State v. Goss, 834 A.2d 316, 319 (N.H. 2003); State v. Hempele,
576 A.2d 793, 810 (N.J. 1990); State v. Wright, 961 N.W.2d 396, 418-19 (lowa
2021); State v. Boland, 800 P.2d 1112, 1116 (Wash. 1990).

23. See United States v. Jones, 565 U.S. 400 (2012).

24. 1d. at 402-03.

25. See id. at 954-57 (Sotomayor, J., concurring).
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predigtions as to future outcomes regarding new surveillance technol-
ogy.

A recent and more telling example of the jurisprudential struggle
over 21st century technology’s intersection with the Fourth Amend-
ment is Carpenter v. United States.?” There, the Court considered
whether records of cell-site location information (CSLI) were pro-
tected by the Fourth Amendment.?® Interestingly, such information
was a 21st century version of data akin to 20th century telephonic pen
registers. In Smith v. Maryland and United States v. Miller, the Court
applied the third-party doctrine to pen registers and bank records, re-
spectively, in finding that an individual has a reduced expectation of
privacy in information knowingly shared with another and considering
the nature and content of the documents at issue. In those circum-
stances the individual thereby had no Fourth Amendment protection.?®

In Carpenter, the Court dodged whether to abandon the third-
party doctrine. Instead, it focused on the breadth and extent of the in-
formation collected from “12,898 location points cataloging Carpen-
ter’s movements over 127 days.”*? It was a 5-4 decision with four sep-
arate dissents. The majority distinguished their holding from Smith v.
Maryland and U.S. v. Miller not by abandoning the third-party doc-
trine, but by focusing on the more comprehensive nature of the infor-
mation gathered.

One dissent captured the sentiment of all four dissents well in
criticizing the majority opinion as a “stark departure” from Smith and
Miller®* Combined, the four dissents took the majority opinion to task
for its mistaken reliance on the reasonable-expectation-of-privacy
standard; for fracturing two fundamental pillars of Fourth Amendment
law; and for failing to harken back to the text and original understand-
ing of the Fourth Amendment. The variety of approaches in the ma-
jority and the dissents reflected the serious jurisprudential struggle in
applying the Fourth Amendment, and the Court’s own container/loca-
tion dependent precedent, to 21st century technology.

26. See id. at 957-64 (Alito, J., Ginsburg, J., Breyer, J., & Kagan, J., concur-
ring).

27. See Carpenter v. United States, 585 U.S. 296 (2018).

28. See id. at 300.

29. See Smith v. Maryland, 442 U.S. 735, 744-45 (1976); United States v. Mil-
ler, 425 U.S. 435, 442 (1979).

30. See Carpenter, 585 U.S. at 296.

31. Id. at 321 (Kennedy, J., Thomas, J., & Alito, J., dissenting)
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The Court’s jurisprudential struggle also produced noteworthy
inconsistencies in a broader context. For example, in Riley v. Califor-
nia,%? the police gained possession of Riley’s cellphone through a
search incident to arrest and proceeded to search the contents of the
phone without obtaining a search warrant. The Court’s ruling required
the police to get a search warrant in such circumstances, given the na-
ture of the digital information in a cell phone. The Court emphasized
the potential multi-dimensional nature of the digital data: that it had
vast storage capacity for a variety of texts, videos and pictures; that it
could have data dating back several years; and that it contained a dig-
ital record of nearly every aspect of a person’s life.®

The opinion is noteworthy here for three reasons. First, it was a
unanimous opinion on what is perhaps the classic representation of
21st century technology, a smartphone. Second, Justice Alito in his
concurrence explicitly referred to the Court’s ongoing challenge with
new technology:

| agree that we should not mechanically apply the rule
used in the predigital era to the search of a cell phone.
Many cell phones now in use are capable of storing and
accessing a quantity of information, some highly per-
sonal, that no person would ever have had on his person
in hard-copy form. This calls for a new balancing of
law enforcement and privacy interests.>*

Third, the Court’s decision, which focused on the nature and ex-
tent of the digital information in a cellphone, stands in stark contrast
to a sequence of decisions by lower courts regarding genetic infor-
mation in surreptitious DNA harvesting cases. This developing poten-
tial conflict again reflects that the Court’s 20th century jurisprudence
was a bad fit for much 21st century technology. In one such case, the
police developed a genetic profile of a crime scene sample of unknown
origin. Though they had a suspect, they did not have probable cause
for a search warrant to get saliva or blood from the suspect so they
could generate their genetic profile for comparison. Instead, the police
acquire the necessary bodily fluid surreptitiously from the suspect, be
it from the back of a stamp or an envelope on returned mail,* from a

32. See Riley v. California, 573 U.S. 373, 378-79 (2014).
33. See id. at 393-95.

34. 1d. at 406-07 (Alito, J., concurring).

35. See State v. Athan, 158 P.3d 27, 32 (Wash. 2007).
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cigarette butt, or from a soda can offered to the suspect in a non-cus-
todial interview at the police station.*®

By contrast, virtually every court, state and federal, has found that
surreptitious DNA harvesting does not implicate Fourth Amendment
interests though, in concept, a cell phone containing personal infor-
mation is essentially identical to a biological cell containing personal
information. Most often, courts rely on some version of a property-
based analysis: the suspect abandoned the stamp, the coffee cup, or the
cigarette butt voluntarily and, thereby, relinquished a Fourth Amend-
ment interest in their DNA.* Ironically, in 2014, the Supreme Court
found that the digital contents of one kind of cell (a cell phone) mer-
ited Fourth Amendment protection® but, in 2015, declined certiorari
in a case in which the Maryland Court of Appeals did not give Fourth
Amendment protection to the genetic contents of another kind of cell
(the cells in the saliva in a soda can left by the suspect at a police
station).>®

Courts’ indirect distinction between digital cell content and bio-
logical cell content presages a likely ongoing jurisprudential struggle
with 21st century technology. It may well be that a thoughtful distinc-
tion exists between the reasonable expectation of privacy in the digital
information in a cell phone and the genetic information within a bio-
logical cell. For example, genetic information in a cell is much more
profoundly locked up, through a number of not easily unlocked bio-
logical barriers, than is digital information. Additionally, people are
generally more cognizant of the private nature of certain cell phone
content (pictures, lurid texts, passwords, etc.) than they are of their
DNA. But, the prism of the Fourth Amendment has substantially mud-
dled and sidetracked this important discussion about 21% century tech-
nology with too much attention to property and container-based anal-
ogies and analysis. Part I, Article 2b clears up that muddle for New
Hampshire.

l. PART I, ARTICLE 2B%°

If we look to literature, it is nearly impossible to find a common
understanding of privacy other than perhaps the notion that context

36. See Scherr, supra note 13, at 450-51.

37. See id. at 454-58.

38. See Riley v. California, 573 U.S. 373, 403 (2014).

39. See Raynor v. State, 99 A.3d 753 (Md. 2014) (emphasis added).

40. Part Il represents a comprehensive description of the intent of Professor
Scherr and Representative Kurk when they drafted Part I, Article 2b. Rather than
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matters.*! Privacy itself is a multi-dimensional, personal, and often
amorphous concept that has meant many different things to many dif-
ferent people. Many of the conceptions relate to information and con-
trol of information. Daniel Solove has suggested a number of different
conceptions that frequent legal and philosophical discourses about pri-
vacy:

(1) the right to be let alone—Samuel Warren and Louis

Brandeis’s famous formulation of the right to privacy;

(2) limited access to the self—the ability to shield one-

self from unwanted access by others; (3) secrecy—the

concealment of certain matters from others; (4) control

over personal information—the ability to exercise con-

trol over information about oneself; (5) personhood—

the protection of one’s personality, individuality, and

dignity; and (6) intimacy—control over, or limited ac-

cess to, one’s intimate relationships or aspects of life.*?

The protection of information from government intrusion is only
a part of privacy. For example, the mere presence of the government
in one’s life, with or without the knowledge of the individual, is itself
often viewed as a separate “dignitary” privacy violation, regardless of
what the government does with that presence. But, it is an essential
part and has been bogged down by the various Fourth Amendment
iterations of the property paradigm, by the reasonable-expectation-of-
privacy debate, and by 18th century property and tort law.

Solove’s list reflects much of the essence of what bothers people
in the 21st century about governmental intrusions or, for that matter,
commercial intrusions. Particularly with modern technology, so much
of one’s identity is captured in personal information: medical, genetic,
financial, political, biometric, social etc. Privacy in personal infor-
mation has taken on a heightened importance amidst the explosion of
tools for harvesting personal information. The instincts remain the

repeat in each sub-section of Part Il that the description therein reflects the intent of
the drafters, the reader should understand with certainty that Part Il accurately de-
scribes the intent of the drafters of Article 2b.

41. See, e.g., HELEN NISSENBAUM, PRIVACY IN CONTEXT: TECHNOLOGY,
PoLICY, AND THE INTEGRITY OF SOCIAL LIFE (2010) (arguing that privacy must be
seen in a social context); see also DANIEL J. SOLOVE, UNDERSTANDING PRIVACY
12-13 (2008).

42. See SOLOVE, supra note 41, at 12-13. Solove argues persuasively that none
of these conceptions capture the common denominator of privacy. Id. at 14. He goes
on to propose a “taxonomy of privacy” that seeks to provide a better understanding
of privacy. Id. at 101-02.
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same: “Stay out of my personal information unless | consent to let you
in. It’s mine and not the government’s to control.”

Part I, Article 2b of the New Hampshire Constitution honors these
instincts for notice, consent, and control by constitutionalizing them.
It frees 21st century technology from the unwieldy property paradigm
of 18th century privacy. Article 2b places information—also known
as data when digitized—at the core of the analysis, a shift that is mean-
ingful in practice while still honoring the deep meaning of constitu-
tional privacy under Part I, Article 19 of the New Hampshire Consti-
tution or the Fourth Amendment of the U.S. Constitution because it
addresses directly that which underlies each of those amendments: the
privacy of information.

Article 2b modernizes the constitutional protection of infor-
mation sought by the New Hampshire government. That is its point
and its effect. As one witness before the Senate Rules and Enrolled
Bills Committee said in her written testimony:

New Hampshire never had a need to address infor-
mation privacy protection until the late 20" and early
21 Century. Before then, statutory protection and the
state’s libertarian spirit were by and large adequate to
manage the occurrences of intrusions on personal in-
formation and data. That is no longer true. The on-
slaught of governmental and commercial intrusions
into our informational privacy is an overwhelming and
unstoppable tide. Increasingly, our statutory protec-
tions are more patchwork than comprehensive as the
potential intrusions diversify and multiply. This CACR
would remedy that for New Hampshire by enshrining
in our state constitution a specific right to governmen-
tal non-interference in which our state firmly be-
lieves.®

It does this by shedding the overwrought concerns about locations
and containers. At best, locations and containers of information may,
in some cases, add some secondary or tertiary meaning under Article
2b as to whether the information is personal or private, but that is
all. It renders irrelevant considerations of 18th century property and
tort law.

43. Constitutional Amendment Concurrent Resolution 16: Hearing on 2018-
1936e Before the Senate Rules and Enrolled Bills Committee, 2018 (N.H. 2018)
(written testimony of Jeanne Hruska, Policy Director, ACLU-NH).
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Avrticle 2b’s legislative history reflects this shift. The exchange
between Senator Kevin Avard and Representative Renny Cushing at
the Senate Rules and Enrolled Bills Committee Hearing reflects the
importance of then CACR 16:

Representative Cushing introduced the bill. “The es-
sence of liberty is the right to be left alone. This amend-
ment will clarify that liberty includes the right to pri-
vacy.”

Senator Avard - “I thought this was already as-
sumed?”

Representative Cushing — “As technology evolves
over time and because privacy is the essence of liberty,
this makes it more explicit.”**

A further exchange between Senator Avard and Representative
Dan McGuire on the NH Liberty Alliance reinforced how Article 2b
marks the change in focus from location to information:

Senator Avard — “Would this prevent the government
from seeking out that information from third parties?”

Representative McGuire — “Yes, because it is about
;hejsndividual’s information, it doesn’t matter where it
1S.”

Avrticle 2b comprises unique state constitutional provisions that
address privacy directly. Ten states have constitutional provisions that
use the word “privacy” in some way.*® Some invest an individual with
a general “right to privacy.”*’ Some prohibit “invasions of privacy.”*
Some protect “private affairs” or “private life.”*® One also directly

44, Constitutional Amendment Concurrent Resolution 16: Hearing on 2018-
1936e Before the Senate Rules and Enrolled Bills Committee, 2018 (N.H. 2018)
(testimony of Sen. Kevin Avard and Rep. Renny Cushing).

45, Constitutional Amendment Concurrent Resolution 16: Hearing on 2018-
1936e Before the Senate Rules and Enrolled Bills Committee, 2018 (N.H. 2018)
(testimony of Sen. Kevin Avard and Rep. Dan McGuire).

46. See ALASKA CONST. art. 1, § 22; see also ARIz. CONST. art. 2, § 8; CAL.
CoNsT. art. 1,8 1; FLA. CoNsT. art. 1, § 23; HAwW. CONST. art. 1, § 6; ILL. CONST. art.
1, 8 6; LA. CONST. art. 1, 8 5; MONT. CONST. art. 2, § 10; S.C. CONST. art. 1, § 10;
WASH. CONST. art. 1, § 7.

47. ALASKA CONST. art. 1, § 22; see CAL. CONST. art. 1, 8§ 1; see also HAw.
CoNSsT. art. 1, § 6; MONT. CONST. art. 2, § 10.

48. ILL. CONST. art. 1, 8 6; see LA. CONST. art. 1, 8 5; see also S.C. CONST. art.
1, §10.

49. ARIZ. CONST. art. 2, § 8; see FLA. CONST. art. 1, § 23; see also WASH. CONST.
art. 1, 87.
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protects “interceptions of communications by eavesdropping devices
or other means.”

Article 2b is the only state constitutional provision that focuses
explicitly and directly on information and intrusions on “personal or
private” information rather than on privacy more broadly. And this
focus is intentional. The provision specifically addresses the realities
of 21st Century privacy, namely by focusing specifically and exclu-
sively on and to address government intrusions on information. Thus,
the goal was to switch the legal analysis from “which locations or con-
tainers” and “what counts as private” to “what intrusions” and “which
information is personal or private?”

Il. THE LANGUAGE OF PART 1, ARTICLE 2B

A. “Governmental Intrusion”

The consideration of whether governmental conduct is an intru-
sion on an individual’s personal or private information is different than
the Part I, Article 19 consideration of whether a governmental search
is an intrusion on “his person, his houses, his papers, and all his pos-
sessions.”! “Governmental intrusion” is intended to contemplate (1)
observation of the defined (“personal or private”) information, wher-
ever it is located; (2) the collection of the defined information, how-
ever collected; (3) the retention of the defined information, however
retained; and (4) the use of the defined information, however used.

(1) The mere observation of personal or private information is as
a governmental intrusion under Article 2b, whether the governmental
intruder goes on to collect, retain or otherwise use the information or
not. This is due to the realities of 21st century information, whereby it
is not only the possession of it that is intrusive, it’s the mere observa-
tion of it. Think of a digital photograph, or the information on an elec-
tronic medical record. As soon as the government observes that

50. ILL. CoNsT. art. 1, § 6.

51. N.H. CoNsT. pt. 1, art. 19 (stating “[e]very subject hath a right to be secure
from all unreasonable searches and seizures of his person, his houses, his papers,
and all his possessions. Therefore, all warrants to search suspected places, or arrest
a person for examination or trial in prosecutions for criminal matters, are contrary
to this right, if the cause or foundation of them be not previously supported by oath
or affirmation; and if the order, in a warrant to a civil officer, to make search in
suspected places, or to arrest one or more suspected persons or to seize their prop-
erty, be not accompanied with a special designation of the persons or objects of
search, arrest, or seizure; and no warrant ought to be issued; but in cases and with
the formalities, prescribed by law.”) [hereinafter Article 19].
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information, it has intruded on the respective person’s privacy, regard-
less of whether the government goes on to collect or retain the infor-
mation in digital or physical form. For example, if a police officer
views of information, irrespective of location, is an intrusion. It may
be that the information does not have to meet the definition of “per-
sonal and private” information or that it survives a strict scrutiny anal-
ysis to trigger Article 2b. The observation in and of itself was intended
by the drafters to count as an intrusion.

(2) The collection of personal or private information is also a gov-
ernmental intrusion under Article 2b. For example, it does not matter
whether the governmental collector goes on to use the particular per-
sonal or private information they collected or not. The collection, in
and of itself, violates the provisions of Article 2b. That the government
collects one’s personal or private information, whether they use it or
not. offends the protection provided by the amendment. As a result,
the creation of a database, whether for current or future use, is prohib-
ited under Article 2b unless the information collected is not personal
or private or there is consent. For example, the collection by the gov-
ernment of digital representations of people’s faces, an important
piece of facial recognition technology, represents the collection of in-
formation. Depending on the circumstances, it may or may not survive
an Article 2b analysis.>

(3) The retention of the defined information is also an intrusion
under Article 2b. 2b intentionally does not allow the government to
retain personal or private information even if it was collected consen-
sually and even if it is never used. Very often, the collection may be
consensual but, if the retention goes beyond the bounds of the specific
and explicit consent given, it is prohibited by Article 2b.

For example, police may collect a biological sample from the vic-
tim of a sexual assault for purposes of creating a genetic profile to
compare to the genetic profiles within the biological sample taken vag-
inally from the victim. Under Article 2b, they may not retain the vic-
tim’s genetic profile in any statutory or other database or in any other
way once they have used it for the consented-to purpose. As recent
events reveal, this is not a hypothetical example.>3

52. A digital representation of someone’s face may have been placed in a loca-
tion by that person after they explicitly read and signed a consent form.

53. See Azi Paybarah, Victim’s Rape Kit Was Used to Identify Her as a Suspect
in  Another Case, N.Y. TiMES (Feb. 15, 2022), https://www.ny-
times.com/2022/02/15/us/san-francisco-police-rape-kit-dna.html. “[T]he San Fran-
cisco Police Department identified a woman who was recently arrested on a felony
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(4) The use of personal or private information is also an intrusion
under Article 2b. Note that, in many instances, use of the defined in-
formation will have been preceded by either observation, collection or
retention of the information. However, it may be that the defined in-
formation was observed, collected and/or retained with the consent of
the individual whose personal or private information it is. From an
Avrticle 2b perspective, unless that individual has also consented to its
use and the specific use in question the use of the information consti-
tutes a governmental intrusion.

B. “Personal or Private Information”

The crux of Article 2b is understanding what is meant by “per-
sonal or private information.” The unmodified definition of infor-
mation is immensely broad. One need only look at the terms used by
Webster’s Dictionary:

knowledge obtained from investigation, study, or in-
struction; intelligence; news; facts, data . . . a signal or
character (as in a communication system or computer)
representing data; something (such as a message, ex-
perimental data, or a picture) which justifies change in
a construct (such as a plan or theory) that represents
physical or mental experience or another construct,
[etc]....>

The two modifiers in Article 2b narrow that broad scope down
but they remain quite expansive in order to give the leeway necessary
in the twenty-first century when technology is constantly expanding
the types and uses of information.

The legislative history of Article 2b reflects the intended breadth
of the provision. In his Statement of Intent to the full House of

property crime charge based on DNA samples that she had given earlier when she
reported that she had been sexually assaulted. Her DNA had been collected by in-
vestigators in order to identify her attacker.” Id. The practice of using DNA from a
rape kit to possibly identify the victim as a potential suspect in another matter is
apparently widespread...” 1d. Rachel Marshall, a spokeswoman for the district at-
torney’s office, “said that using DNA from rape Kits in this way might date back to
2015, when crime databases in the region were revamped.” Id. She “said in an email
on Wednesday that the office had dropped charges in the case, citing a violation of
the Fourth Amendment, which protects people from unreasonable searches and sei-
zures by the government.” Id.

54. Information, MERRIAM-WEBSTER, https://www.merriam-webster.com/dic-
tionary/information (last visited Mar. 14, 2025).
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Representatives on behalf of the House Judiciary Committee, Repre-
sentative Kurt Wuelper wrote:

CACR 16 formally recognizes our right to privacy in
our personal information. We’ve long protected our
privacy in our “person, houses, papers and effects”, but
this omits the modern ability to collect/analyze per-
sonal information, things like health data, information
from our DNA, etc. Our personal information, today, is
perhaps more important than those items already pro-
tected, and CACR 16 will provide the same protection
to our Eersonal data that we have for our physical
things.®
During the Senate hearing on then CACR 16, Senator Bradley
said:

When | read this language and | see information, you
may think that is digital but one’s personal, medical
history is also information. | think you are enshrining

that right of your personal medical information into the
constitution.>®

Dan McGuire of the NH Liberty Alliance spoke in support of
CACR 16 at that same hearing and gave an example:

When the 4™ amendment was adopted and section 19
of our constitution was put in physical private things
was located somewhere papers, notes etc. They were
visible to the eye. This constitutional provision is up-
dating that kind of provision but for the modern world
where there is a lot of information about people and it
is not visible. Also things like your DNA, if you go to
Starbucks and drink a cup of coffee and throw away
that cup, it has your DNA on it. The police could pick
that cup up and no search warrant is needed.>’

1. “personal information”

As to the scope of protection of information, the language of Ar-
ticle 2b is much broader than the protection offered by Part I, Art. 19

55. H.R. ComM. ReP. ON CACR 16, 2018 Sess. (N.H. 2018) (the proposal that
became Part I, Article 2b passing with a vote of 15-2).

56. Bill as Amended: Hearing on CACR 16 Before the S. Rules & Enrolled B.
Comm., 2018 Sess. 2 (2018) (statement of Sen. Bradley, Member, S. Rules & En-
rolled B. Comm.).

57. Bill as Amended: Hearing on CACR 16 Before the S. Rules & Enrolled B.
Comm., 2018 Sess. 2 (2018) (statement of Dan McGuire, Rep. of NH Liberty All.).
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or the Fourth Amendment. After all, the very purpose of Article 2b is
to provide privacy protections in the 21st century not currently pro-
vided by Article 19 or even by the Fourth Amendment, as it has been
interpreted by the Supreme Court. As noted above, Article 19 and
Fourth Amendment in the first instance offer protection for infor-
mation based primarily on where it is located or in what it is contained.
In the last sixty years, that protection was further refined to include
protection for searches that invaded a reasonable expectation of pri-
vacy. And so, the inquiry has become whether the search invaded this
kind of property or this sense of privacy. That inquiry has become
more challenging with 21st century technology, which has dramati-
cally expanded the means and goals of searches.*®

Avrticle 2b takes a different approach. It identifies the information
itself as the primary focus. Definitions of personal information like
those of the National Institute for Science & Technology (NIST) and
the General Data Protection Regulations (GDPR) in Europe were con-
sidered. Both are internationally recognized and well-accepted defi-
nitions.

The NIST definition:

Personally ldentifiable Information (PII): any infor-
mation about an individual maintained by an agency,
including (1) any information that can be used to dis-
tinguish or trace an individual’s identity, such as name,
social security number, date and place of birth,
mother’s maiden name, or biometric records; and (2)
any other information that is linked or linkable to an
individual, such as medical, educational, financial, and
employment information.>®

This definition is expansive as compared to that which might be
covered by any reasonable-expectation-of-privacy analysis. It in-
cludes biometric records such as genetic information, digital represen-
tations of faces, eye scans, etc. It also includes school records, medical
records and the like; information that may already be protected to
some extent by statute but will now have constitutional protection.

58. Consider, for example, the issues surrounding privacy in public. See
PRIVACY IN PUBLIC SPACE: REGULATORY AND LEGAL CHALLENGES (Tjerk Timan,
Bryce C. Newell & Bert-Jaap Koops eds., 2017).

59. ERIKA MCCALLISTER, TIM GRANCE & KAREN SCARFONE, GUIDE TO
PROTECTING THE CONFIDENTIALITY OF PERSONALLY IDENTIFIABLE INFORMATION
(PI), NAT’L INST. OF STANDARDS & TECH., U.S. DEP’T OF COMMERCE, at 2-1
(2010).
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The GDPR provides an even more detailed set of definitions:

‘[P]ersonal data’ means any information relating to an
identified or identifiable natural person (‘data sub-
ject’); an identifiable natural person is one who can be
identified, directly or indirectly, in particular by refer-
ence to an identifier such as a name, an identification
number, location data, an online identifier or to one or
more factors specific to the physical, physiological, ge-
netic, mental, economic, cultural or social identity of
that natural person.%°

Avrticle 9 of the GDPR drills down even more specifically with
regard to certain types of data:

Processing of personal data revealing racial or ethnic
origin, political opinions, religious or philosophical be-
liefs, or trade union membership, and the processing of
genetic data, biometric data for the purpose of uniquely
identifying a natural person, data concerning health or
data concerning a natural person’s sex life or sexual
orientation shall be prohibited.5!

Avrticle 9 data, commonly referred to as sensitive personal data,
gets particularly strong protection under the GDPR.®? The term “per-
sonal information” is intended to have this kind of broad meaning be-
cause the nature of 21st century technology is to develop more and
more types of information and, even more importantly, more and more
ways to observe, collect, store and use that information. These new
types of information and methods for accessing information were un-
known in previous centuries and some are still only creatures of the
imagination even today.

An obvious example, as Shoshanna Zuboff details in her magis-
terial book, The Age of Surveillance Capitalism: The Fight for a Hu-
man Future at the New Frontier of Power, is the ability of tech com-
panies like Google, Facebook and Amazon to collect vast amounts of

60. Regulation 2016/679 of the European Parliament and of the Council of Apr.
27, 2016 on the Protection of Natural Persons with Regard to the Processing of Per-
sonal Data and on the Free Movement of Such Data, and Repealing Directive
95/46/EC (General Data Protection Regulation), art. 4(1), 2016 O.J. (L 119) 33 (EU)
[hereinafter GDPR]. Note that while these definitions identified here did not go into
formal effect until May 2018, the language quoted here had been available at the
time of the drafting of Article 2b.

61. GDPR, art. 9(1).

62. See id.
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data about specific individuals.®® As another modern and increasingly
common example, one private company has collected massive collec-
tions of digital representations of people’s faces into a database that it
sells to governments for identification purposes.®*

More generally, personal information will include common-place
data like records of: books withdrawn from the library; shows ordered
on Netflix, Amazon Prime, Hulu etc.: commercial transactions;
Venmo transactions; financial transactions; whether one voted; for
whom one voted; political contributions; social media conversations;
data generated by one’s car; geo-location data; personal medical data;
other private political activity; phone conversations; e-conversations
and other digital information.®®

The purpose of Article 2b’s foundational principle was for pri-
vacy rights to stop playing catch up with technology and instead to
build a right to privacy that could endure generations of technology
not yet developed. To accomplish that purpose, Article 2b takes a very
different approach to the kind of intrusion on personal information
than currently existed under the New Hampshire Constitution, therein
the expansive use of the term “personal information,” which lies at the
core of the foundational principle.

2. ““or private information™

It may be that some information is not, on its face, personal but,
nonetheless, has been deemed private by a statute, regulation or other
mechanism, given the particular circumstances in which that infor-
mation exists.®® That kind of information is also protected by Article
2b. Notably, under Article 2b, personal information need not be pri-
vate and private information need not be personal. Article 2b does not
anticipate every possible circumstance in which information may exist
and be subject to intrusion. Instead, the goal was to lay down a foun-
dational principle tailored to the 21st century and beyond.

63. SHOSHANA ZUBOFF, THE AGE OF SURVEILLANCE CAPITALISM: THE FIGHT
FOR A HUMAN FUTURE AT THE NEW FRONTIER OF POWER (2019).

64. See Kashmir Hill, The Secretive Company That Might End Privacy as We
Know It, N.Y. TIMES (Nov. 2, 2021), https://www.nytimes.com/2020/01/18/technol-
ogy/clearview-privacy-facial-recognition.html.

65. If the entity with whom records these varieties of information are kept has
included an appropriate notice requirement delineating observation, collection, re-
tention and use policies and a explicit and clear consent provision, then the require-
ments of Article 2b may effectively have been met. See Section I11.C(3) below.

66. See, e.g., N.H. REV. STAT. ANN. 8§ 644:9 (2024).
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C. ““natural, essential, and inherent.”

The Article 2b analysis does not end with the application of the
definition of “personal or private information.” The analysis must also
consider whether the intrusion survives a strict scrutiny analysis in
light the right to be free of intrusion on the defined information is “nat-
ural, essential, and inherent.”

1. Analytical Framework

The language of Article 2b creates a fundamental right, thus the
description of the right as natural, essential, and inherent. The “natural,
essential, and inherent” language is taken directly from Part I, Article
2 itself.%” It is the first and the most foundational description of pro-
tected rights in the New Hampshire Constitution.

Unlike Art. 19, it does not use a modifier to condition the right,
like “unreasonable.” It also does not mention search warrants sup-
ported by probable cause. It creates an unconditioned and unambigu-
ous fundamental right. Consequently, courts should view any intrusion
on personal or private information as directly affecting a fundamental
right in freedom from intrusion on that information. Any such intru-
sion deprives one of that fundamental right.

It is not the case that any governmental intrusion on personal in-
formation is absolutely prohibited in every circumstance. Instead, Ar-
ticle 2b should invoke a strict scrutiny analysis. “To comply with strict
judicial scrutiny, the governmental restriction must ‘be justified by a
compelling governmental interest and must be necessary to the accom-
plishment of its legitimate purpose.””®8

The written testimony of one of the authors before the Senate
Rules and Enrolled Bills Committee captures this intention:

CACR 16 does not prohibit any and all access to per-
sonal and private information. Those who say so are
either misunderstanding its legal effect or greatly exag-
gerating its effect.

Instead, it would effectively change the balancing a
court already does when deciding whether the

67. “All men have certain natural, essential, and inherent rights among which
are, the enjoying and defending life and liberty; acquiring, possessing, and protect-
ing, property; and, in a word, of seeking and obtaining happiness. Equality of rights
under the law shall not be denied or abridged by this state on account of race, creed,
color, sex or national origin.” Article 2b.

68. Akins v. Sec’y of State, 904 A.2d 702, 707-08 (N.H. 2006) (quoting Fol-
lansbee v. Plymouth Dist. Ct., 856 A.2d 740, 743 (N.H. 2004)).
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governmental interest in gaining such access out-
weighs the nature and degree of intrusion on an indi-
vidual’s privacy interest. Specifically, it would require
the government to now show a compelling state inter-
est in obtaining access to personal and private infor-
mation before a court would order such access. Some-
times, the state will be able to meet that burden,
particularly when public safety is at risk.®

It may well be that the government has a compelling interest in
gathering certain kinds of personal information. If so, the particular
kind of intrusion must be necessary to accomplish that purpose. It is
not sufficient that the intrusion is one way to accomplish the purpose
but that other ways also exist. Bluntly, it must be the only way. For
example, if another way exists but it is more cumbersome or expen-
sive, then the intrusion on the compelling interest is not enough, that
is, it is not necessary. Nor is the justification that it would be useful to
have the personal information enough to merit identification as a com-
pelling interest. Any intrusion on the direct fundamental right is con-
stitutionally significant enough and so requires a compelling govern-
mental interest implemented in a way that is necessary, not merely
convenient or most practical.

At first blush, this burden may seem onerous and prone to inval-
idate any number of well-established government efforts to collect
personal information. It may well be that the government has been
what will now be viewed as over-reaching in some of its efforts to
collect personal information. Article 2b means that society, via the
courts, must take a fresh look at the extent to which government col-
lects personal information. Again, an individual’s control of their per-
sonal information is constitutionally prioritized over the interests of
the government.

2. Intersection with Part I, Article 19

Article 19 is also a privacy amendment. As noted above, it indi-
rectly protects personal information in certain locations and contain-
ers, using a reasonable-expectation-of-privacy analysis. This requires:
“first, that a person have exhibited an actual (subjective) expectation

69. Constitutional Amendment Concurrent Resolution 16: Hearing on 2018-
1936e Before the Senate Rules and Enrolled Bills Committee, 2018 (N.H. 2018)
(written testimony of Albert (Buzz) Scherr).
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of privacy and, second, that the expectation be one that society is pre-
pared to recognize as reasonable.”®

With Article 2b now adopted, it has the effect of constitutionaliz-
ing “personal information” as something in which an individual has a
reasonable expectation of privacy. That is, by virtue of the popular
support for Article 2b,”* society has said both that one has an expecta-
tion of privacy in personal information and that society views that ex-
pectation as reasonable.

For example, in 2011 (seven years before Article 2b was en-
acted), the New Hampshire Supreme Court concluded that one does
not have a reasonable expectation of privacy in one’s internet service
subscriber information. Thus, the government’s collection of that in-
formation does not count as a search under Article 19 and a warrant
(or an exception) is not necessary.’> With Article 2b now in the Con-
stitution, not only a new, Article 2b analytical framework is in effect
concerning the internet service subscriber information; but also the
question under Article 19 now becomes whether internet service sub-
scriber information is “personal information.” If it is, then the reason-
able-expectation-of-privacy requirement has been met. Note that this
does not end that kind of police investigation, it simply requires that
the government obtain a search warrant supported by probable cause
or meet an established warrant exception. And, this analysis occurs
separately from any Article 2b strict scrutiny analysis.

In addition, the adoption of an Article 2b analytical framework
must not involve the adaptation of Art. 19’s analytical framework. Ar-
ticle 2b and Art. 19 are very differently worded. Article 2b contains
no reference to a search warrant supported by probable cause. The
reasonable-expectation-of-privacy standard was not intended to be a
part of any Article 2b analysis. One drafter and the prime sponsor of
Article 2b has said:

So why do we need this amendment? The U.S. Su-
preme Court has established a two-part test to deter-
mine whether personal information can be seized by
the government. First, the individual must demonstrate
an expectation of privacy, i.e. do something, like clos-
ing a door, to show that privacy is desired, and second
the expectation of privacy must be reasonable.

70. State v. Goss, 834 A.2d 316, 319 (N.H. 2003).
71. Over 81% voted in favor of the amendment.
72. See State v. Mello, 27 A.3d 771, 774-75 (N.H. 2011).
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Unfortunately, courts and ordinary people don’t think
the same things are reasonable. Most people would
think that they haven’t surrendered their DNA by din-
ing out and they haven’t made their personal thoughts
public by sending texts and emails. Courts think those
things are not private. Texts and emails are not en-
crypted, so anyone with the right equipment can read
them. Similarly, you didn’t take that fork to the bath-
room and wash it.

We need this amendment so that, at least in New
Hampshire, ordinary peoples’ expectation of infor-
mation privacy is the norm, not the exception, and gov-
ernment “snooping” into our personal and private in-
formation is prohibited.”™

The analytical framework for Article 2b must start with a clean
slate. Otherwise, the adoption of an Article 19 framework renders Ar-
ticle 2b a mere sub-set of Article 19, a result specifically not intended
as shown by its separate and primary placement in the constitution

3. Consent

Practically, Article 2b’s power is not absolute. The government
has the ability to build consent provisions into personal-information
collection. If the government were to include opt-in provisions in per-
sonal-information-gathering statutes, it will have effectively obtained
consent for the collection of that information. Done correctly under
Article 2b, an opt-in provision would need to provide explicit notice
of what the government specifically intended by the observation, col-
lection, retention and use of the information. The subsequent observa-
tion, collection, retention, and/or use must also not exceed that to
which consent was given.

The New Hampshire legislature has shown the capability of mak-
ing this adaptation to governmental information-collecting processes.
In the 2021-2022 legislative session, it amended RSA 141-C:20-f to
add the following new paragraph:

I1-a. Each patient, or the patient’s parent or guardian if
the patient is a minor, shall be given the opportunity to
opt-out or opt-in to the immunization registry. No pa-
tient’s personal data, such as name, address, date of
birth, immunization, or vaccination information, shall

73. Neal Kurk, Vote for Your Privacy on Question 2, UNION LEADER (Nov. 2,
2018), https://perma.cc/A2EJ-UT5U.
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be entered into the registry without the explicit, written
or electronic consent of the patient, or the patient’s par-
ent or guardian.”

In the 2020-2021 session, the legislature added an explicit con-
sent requirement to consensual car searches. It required that a police
officer who has requested to search an individual’s car both inform the
driver that they have a constitutional right to refuse to consent and
obtain documentation of the driver’s consent to have the car searched.
Without such proof, the results of a consensual search would be inad-
missible.”™ Prior to passage of this provision, an officer did not have
to either inform the driver of this constitutional right or document any
such consent. Though the driver already had that constitutional right,
the legislature saw fit to amend the statute to embed a much more ex-
plicit set of consent requirements, effectively a documented opt-in
provision.

Thus, the legislature has shown that it is capable of making what-
ever adaptations are necessary to meet the kind of constitutional re-
quirement imposed by Article 2b. Going forward, Article 2b effec-
tively requires constitutionally sufficient respect for an intrusion on
personal or private information. To paraphrase then Representative
Kurk’s statement: the state must respect that ordinary peoples’ expec-
tation of information privacy is now the norm, not the exception.”

CONCLUSION

21st century information is not 18th century information. The
types and nature of information and the ways to access information are
ever-expanding. They are profoundly different from that which ex-
isted or was even contemplated in the 18th century when Part I, Article
19 of the New Hampshire Constitution was written. Individuals are
losing ground in their ability to keep control of their personal infor-
mation as Article 19 and the Fourth Amendment remain too frequently
bound in by the limits of the location/container paradigm even amidst
the reasonable-expectation-of-privacy analysis. And even today, we
cannot even conceive of the forms and types of access to information
that the future holds.

74. N.H. REV. STAT. ANN. § 141-C:20-f (passed June 24, 2022; effective date
July 1, 2023.)

75. N.H. REV. STAT. ANN. 8§ 595-A:10 (2021).

76. GDPR, art. 4(1).
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Article 2b is a statement of principle about information privacy
for the present and the future. It updates New Hampshire citizens’
right to be “left alone;” to be the ones in control of their personal in-
formation in the first instance, not the state. Different people draw dif-
ferent lines when it comes to which of their information should be pri-
vate. Therein lies much of the essence of privacy—it is intensely
personal. Part I, Article 2b gives the individual, in the first instance,
the right to draw those lines, not the government. It exists as a forward-
looking principle designed for the individual.

More broadly, Article 2b operates as a 21st century “ordinance of
the people” and “a dynamic set of substantive instructions and limita-
tions on government that is adopted and jealously maintained by the
people themselves.”’” The constitutional amendment process in New
Hampshire is a difficult one. Yet, Article 2b reflects a strong popular
will to rein in government conduct regarding personal and private in-
formation. Rather than an experiment in the laboratory of state consti-
tutional jurisprudence, Article 2b stands as a model statement of prin-
ciple sensitive to both current and a forward-looking perspective.

77. Marshfield, supra note 3, at 859-60.
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10/9/25, 6:35 PM gc.nh.gov/bill_status/legacy/bs2016/billText.aspx?sy=2018&id=1656&txtFormat=html

CACR 16 - VERSION ADOPTED BY BOTH BODIES
22Feb2018... 0118h
10May2018... 1936-EBA
2018 SESSION
18-2643
06/10

CONSTITUTIONAL AMENDMENT
CONCURRENT RESOLUTION 16

RELATING TO: privacy.
PROVIDING THAT: an individual's right to live free of governmental intrusion is natural, essential, and inherent.
SPONSORS: Rep. Kurk, Hills. 2; Rep. Cushing, Rock. 21

COMMITTEE: Judiciary

AMENDED ANALYSIS

This constitutional amendment concurrent resolution provides that there is a natural, essential, and inherent right
to live free of governmental intrusion.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [nrbracketsandstruckthrough:]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type

22Feb2018... 0118h
10May2018... 1936-EBA 18-2643
06/10
STATE OF NEW HAMPSHIRE

In the Year of Our Lord Two Thousand Eighteen
CONCURRENT RESOLUTION PROPOSING CONSITUTIONAL AMENDMENT
RELATING TO: privacy.
PROVIDING THAT: an individual's right to live free of governmental intrusion is natural, essential, and inherent.

Be it Resolved by the House of Representatives, the Senate concurring, that the
Constitution of New Hampshire be amended as follows:

I. That the first part of the constitution be amended by inserting after article 2-a the following new article:

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in private or personal
information is natural, essential, and inherent.

II. That the above amendment proposed to the constitution be submitted to the qualified voters of the state at the
state general election to be held in November, 2018.

III. That the selectmen of all towns, cities, wards and places in the state are directed to insert in their warrants for
the said 2018 election an article to the following effect: To decide whether the amendments of the constitution
proposed by the 2018 session of the general court shall be approved.

IV. That the wording of the question put to the qualified voters shall be:
LEG002
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“Are you in favor of amending the first part of the constitution by inserting after article 2-a a new article to read as
follows:
[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in private or personal
information is natural, essential, and inherent."
V. That the secretary of state shall print the question to be submitted on a separate ballot or on the same ballot with
other constitutional questions. The ballot containing the question shall include 2 squares next to the question
allowing the voter to vote “Yes” or “No.” If no cross is made in either of the squares, the ballot shall not be counted on
the question. The outside of the ballot shall be the same as the regular official ballot except that the words
“Questions Relating to Constitutional Amendments proposed by the 2018 General Court” shall be printed in bold type
at the top of the ballot.
VI. That if the proposed amendment is approved by 2/3 of those voting on the amendment, it becomes effective when
the governor proclaims its adoption.

LEG003
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Bill_Status

General Court of New Hampshire - Bill Status System

DOCket Of CACR106 Docket Abbreviations

Bill Title: (New Title) Relating to privacy. Providing that an individual's right to live free of governmental
intrusion is natural, essential, and inherent.

Official Docket of CACR16.:

Date Body Description

11/6/2017 H Introduced 01/03/2018 and referred to Judiciary HJ 1 P. 25

1/3/2018 H Public Hearing: 01/10/2018 01:00 PM LOB 208

2/7/2018 H Executive Session: 02/06/2018 LOB 208

2/14/2018 H Majority Committee Report: Ought to Pass with Amendment #2018-
0118h (NT) for 02/22/2018 (Vote 15-2; RC) HC 7 P. 19

2/14/2018 Minority Committee Report: Refer for Interim Study

2/22/2018 Amendment #2018-0118h: AA VV 02/22/2018 HJ 5 P. 38

2/22/2018 FLAM #2018-0757h (NT) (Rep. T. Smith): AF DV 79-255 02/22/2018 HJ
5P. 39

2/22/2018 H Ought to Pass with Amendment 0118h: MA DV 235-96 By Necessary
Three-Fifths Vote 02/22/2018 HJ 5 P. 39

3/13/2018 S Introduced 03/08/2018 and Referred to Rules and Enrolled Bills; SJ 7

3/21/2018 S Hearing: 03/29/2018, Room 103, SH, 10:00 am; SC 14

4/25/2018 S Committee Report: Ought to Pass, 05/02/2018; SC 19

5/2/2018 S Ought to Pass, RC 15Y-9N, MA, by Necessary 3/5; OT3rdg; 05/02/2018
SJ 15

5/15/2018 S Enrolled Bill Amendment #2018-1936e Adopted, VV, (In recess of
05/10/2018); SJ 18

5/15/2018 H Enrolled Bill Amendment #2018-1936e: AA VV 05/10/2018

NH House NH Senate

LEG004
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REGULAR CALENDAR

February 6, 2018

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Majority of the Committee on Judiciary to which

was referred CACR 16,

AN ACT relating to privacy. Providing that an
individual's right to live free of governmental
interference is fundamental. Having considered the

same, report the same with the following amendment,
and the recommendation that the bill OUGHT TO PASS

WITH AMENDMENT.

Rep. Kurt Wuelper

FOR THE MAJORITY OF THE COMMITTEE

Original: House Clerk

Ce: Committee Bill File
LEGO007
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MAJORITY
COMMITTEE REPORT

Committee: Judiciary
Bill Number: = | OACR:
Title: relating to privacy. Providing that an

individual's right to live free of governmental .
igter_f_erer_;ce is fundamen_tal.

February 6, 20.

" |REGULAR

Recommendation:

STATEMENT OF INTENT

CACR 16 formally recognizes our right to privacy in our personal information. We've long
protected our privacy in our "person, houses, papers and effects", but this omits the modern
ability to collect/analyze personal information, things like health data, information from
our DNA, etc. Our personal information, today, is perhaps more important than those
items already protected, and CACR 16 will provide the same protection to our personal
data that we have for our physical things.

Yote 15-2.

Rep. Kurt Wuelper
FOR THE MAJORITY

Original: House Clerk

Cc: Committee Bill File
LEGO008
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REGULAR CALENDAR

Judiciary

CACR 186, relating to privacy. Providing that an individual's right to live free of governmental
interference is fundamental. MAJORITY: OUGHT TO PASS WITH AMENDMENT.
MINORITY: REFER FOR INTERIM STUDY.

Rep. Kurt Wuelper for the Majority of Judiciary. CACR 16 formally recognizes our right to
privacy in our personal information. We've long protected our privacy in our "person,
houses, papers and effects", but this omits the modern ability to collect/analyze personal
information, things like health data, information from our DNA, etc. Our personal
information, today, is perhaps more important than those items already protected, and
CACR 16 will provide the same protection to our personal data that we have for our
physical things. Vote 15-2.

Original: House Clerk

Cc: Committee Bill File
LEGO009
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COMMITTEE REPORT Majory

COMMITTEE: ﬂi&&mﬁ% : b ol U

‘prrnumeer: COACR (o | v,

A

TITLE: Nelalns p s teq
3 \®
DATE: R 18 conseNT cALENDAR: YE{] NoO [ﬂ

[ ] OUGHT TO PASS

Xj OUGHT TO PASS W/ AMENDMENT Sxaansaitat N

Rl 151

[] INEXPEDIENT TO LEGISLATE

- [] INTERIM STUDY (Available only 2 year of biennium)

STATEMENT OF INTENT:

M@ao 7
REGULAR CALENDAR

Judicia

CACR ?'ﬁ, relating to privacy. Providing that an individual's right to live free of governmental
interference is fundamental. MAJORITY: OUGHT TO PASS WITH AMENDMENT.
MINORITY: REFER FOR INTERIM STUDY.

Rep. Kurt Wuelper for the Majority of Judiciary. CACR 16 formally recognizes our right to
privacy in our personal information. We've long protected our privacy in our "person,
houses, papers and effects", but this omits the modern ability to collect/analyze personal
information, things like health data, information from our DNA, ete. Our personal
information, today, is perhaps more important than those items already protected, and
CACR 16 will provide the same protection to our personal data that we have for our

physical things. Vote 15-2,
fl&\m‘/\ﬁ\\‘]
D'l—

RESPECTFULLY SUBMITTED,

Rep. %ff’ﬂ%f fﬂg '

For the Cc’:‘&a,mittee

COMMITTEE VOTE: 5 R

+ Copy to Committee Bill File
« Use Another Report for Minority Report

Rev. 02/01/07 - Yellow
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COMMITTEE REPORT

COMMITTEE:
'BILL NUMBER: CHA J6

TITLE:

g
DATE: 216// € CONSENT CALENDAR: YE{ | NOC]

£%]” OUGHT TO PASS

[X| OUGHT TO PASS W/ AMENDMENT |  Amendment No.
: Ro(F-011E I

[] INEXPEDIENT TO LEGISLATE

- [[] INTERIM STUDY (Available only 2 year of biennium)

STATEMENT OF INTENT:

COMMITTEE VOTE: r,fziﬁ‘ o

RESPECTFULLY SUBMITTED,

fuu /
« Use Another Report for Minority Report | mas, / 1_(4{/{}% ,r’;”/‘/"-—-"

For the Commm:ee

Rev. 02/01/07 - Yellow
LEGO011

App. 344



o

w0 1o Ul

10

12
13
14
15
16
17
18
19
20

Rep. Kurk, Hills. 2
January 12, 2018
2018-0118h

06/10

Amendment to CACR 16
Amend the title of the resolution by replacing it with the following:

RELATING TG: privacy.

PROVIDING THAT: an individual's right to live free of governmental intrusion is natural,
essential, and inherent,

Amend the resolution by replacing paragraph [ with the following:
I. That the first part of the constitution be amended by inserting after article 2-a the
following new article:
[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in
private or personal information is natural, essential, and inherent.

Amend the resolution by replacing paragraph IV with the following:

IV. That the wording of the guestion put to the qualified voters shall be:

“Are you in favor of amending the first part of the constitution by inserting after article 2-a new

article to read as follows:
[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in

private or personal information is natural, essential, and inherent."
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Amendment to CACR 16
-Page 2 -

2018-0118h
AMENDED ANALYSIS

This constitutional amendment concurrent resolution provides that there is a natural, essential,
and inherent right to live free of governmental intrusion.
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REGULAR CALENDAR

February 6, 2018

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Minority of the Committee on Judiciary to which

was referred CACR 16,

AN ACT relating to privacy. Providing that an
individual's right to live free of governmental
interference is fundamental. Having considered the
same, and being unrable to agree with the Majority,

report with the recommendation that the bill be

REFERRED FOR INTERIM STUDY.

Rep. Timothy Horrigan

FOR THE MINORITY OF THE COMMITTEE

Original: House Clerk

Ce: Committee Bill File
LEG014
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MINORITY
COMMITTEE REPORT

Committee:

Judiciary

Bill Number:

Tit}é; St

relating to privacy. Providing that an
individual's right to live free of governmental

Consent Calendar:

TREGULAR

Recommendation:

STATEMENT OF INTENT

The minority agrees with the majority that people have a natural right to privacy. The proposed
language, however, was vague and subject to misinterpretation by the courts. The minority is also
concerned that the amendment might interfere with legitimate law enforcement activities, This

amendment is not ready to be placed on the general election ballot,

Original: House Clerk
Cc: Committee Bill File

Rep. Timothy Horrigan
FOR THE MINORITY
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REGULAR CALENDAR

Judiciary

CACR 16, relating to privacy. Providing that an individual's right to live free of governmental
interference is fundamental. REFER FOR INTERIM STUDY.

Rep. Timothy Horrigan for the Minority of Judiciary. The minority agrees with the majority that
people have a natural right to privacy. The proposed language, however, was vague and subject to
misinterpretation by the courts. The minority is also concerned that the amendment might
interfere with legitimate law enforcement activities. This amendment is not ready to be placed on
the general election ballot.

Original; House Clerk

Cc: Committee Bill File
LEGO016
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_ MINORITY REPORT
COI\'H\H'I"I‘EEH_O ¥ w ) Clary |
s~ ol o, ¥ | %
TITLE: Pt g e s Rilrwce,

DATE: 'Z“"@("“fﬁ’

[ ] OUGHT TO PASS

CONSENT CALENDAR: YE{ ] No /X

NEXPEDIENT TO LEGISLATE -~

NTERIM STUDY (Available only 2 year of biennium)

— — e
- —

REGULAR CALENDAR Ml 00 &TT._]L

Judiciary

CACR 16, relating to privacy. Providing that an individual's right to live free of governmental
interference is fundamental. REFER FOR INTERIM STUDY.

Rep. Timothy Horrigan for the Minority of Judiciary. The minority agrees with the majority that
people have a natural right to privacy. The proposed language, however, was vague and subject to
misinterpretation by the courts. The minority is also concerned that the amendment might
interfere with legitimate law enforcement activities. This amendment is not ready to be placed on

the general election ballot.
1 ‘]
)
" |

a2 ot Sl T (ML b e O e I L LA A e~ 17T
"5 ot read o br place] o te jeoed
,(;/L,@hm-, ba/f)@)(—

COMMITTEE VOTE: l5-2 9Ty
RESPECTFULLY SUBMITTED,
- t o9 O B
For the Minority
Rev. 02/01/07 - Blue
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HOUSE COMMITTEE ON JUDICIARY

EXECUTIVE SESSION on CACR 16

BILL TITLE: relating to privacy. Providing that an individual's right to live free of
governmental interference is fundamental.

DATE: Februarjr 6, 2018

LOB ROOM: 208

MOTIONS: OUGHT TO PASS WITH AMENDMENT
Moved by Rep. Janvrin Seconded by Rep. Rouillard AM Vote: 16-1

Amendment # 2018-0118h

Moved by Rep. Wuelper Seconded by Rep. Rouillard Vote: 15-2

CONSENT CALENDAR: NO

Statement of Intent: Refer to Committee Report

Respectfully submitted,

%gzﬂm%g |

Rep Sandra Keans, Clerk

App. 352
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STATE OF NEW HAMPSHIRE 1/29/2018 1:55:35 PM
OFFICE OF THE HOIISE CLERK Roll Call Committee Registers
Report

UDIRY 2013 SESSION iy M}L
Q“““"t‘% 3: : &3 ,.mh!mn, Y IS P.Y

LA~

Bill #: Title:
PHDate: O) /10 1301§ Exec SessionDate: __—~ | ¢ | /5
Motion: EL7F j/j Amendment #: 20/ a5
MEMBE YEAS NAYS
Hagan, Joseph M. Chariman ;
Rouillard, Claire A. Vice Chairman ;,v
Hopper, Gary S. v
Sylvia, Michael J. /-"‘ V
Hull Bobert  S=mnerich,  LVe a_&,;
Wuelper, Kurt F. ' w
Graham, Robert V. v
Hynes, Dan ¥
Janvrin, Jason A, ¥
Leavitt, John A. qpH
Wall, Janet G. &
Horrigan, Timothy O. %
Berch, Paul S. - v
Smith, Suzanne J. 9,
Kenison, Linda B. v
Keans, Sandra B. Clerk v
DilLorenzo, Charlotte I, y
Altschiller, Debra v
TOTAL VOTE:
/5 >
Page: 1 of 1
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HOUSE COMMITTEE ON JUDICIARY
EXECUTIVE SESSION on CACR 16

BILL TITLE:
governmental interference is fundamental.

-

DATE: 'C;"// & & &2

LOB ROOM: 208

relating te privacy. Providing that an individual's right to live free of

MOTION: (Please check one box)

EZE/ oTP 1 ITL [J Retain (15t year) [ Adoption of , Ao /8'
/ Amendment # _é[&"jf?

[ Interim Study (2nd year) (if offered) '
Moved by Rep. d‘/?‘/i////e/// Seconded by Rep.e’%//wﬁﬂ Vote: / 9 7/
MOTION: (Please check one box)
O OTP % OTP/A [OITL [ Retain (1t year) [J Adoption of

Amendment #

O Interim Study (2nd year) (if offered)

Moved by Rep. J///g’gﬁ[pg Seconded by Rep. %C”“L’ML) Vote: _/ 52

MOTION: (Please check one box)

O oTp O oTPiA OITL {1 Retain (1%t year) O Adoption of
Amendment #
{0 Interim Study (2nd year) (if offered)
Moved by Rep. Seconded by Rep. Vote:
MOTION: (Please check one box)
1 OTP O oTP/A OITL (] Retain (15t year) O Adoption of
Amendment #
L] Interim Study (2nd year) (if offered)
Moved by Rep. Seconded by Rep. Vote:
CONSENT CALENDAR: YES X NO

- - 4
Minority Report? X Yes

Ne  Ifyes, author, Rep: %71?3/@/5‘2/&/ Motion, _ﬂf}

Respectfully submitted:

T \
Srtbia ALt

Rep Sandra Keans, Clerk

App. 354
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Rep. Kurk, Hills. 2

January 12, 2018
2018-0118h
06/10

Amendment to CACR 16
Amend the title of the resolution by replacing it with the following:

RELATING TO: privacy.

PROVIDING THAT: an individual's right to live free of governmental intrusion is natural,
essential, and inherent.

Amend the resolution by replacing paragraph I with the following:

I. That the first part of the constitution be amended by inserting after article 2-a the

following new article;
[Art.]) 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in

private or personal information is natural, essential, and inherent.
Amend the resolution by replacing paragraph IV with the following:
IV. That the wording of the question put to the qualified voters shall be:
“Are you in favor of amending the first part of the constitution by inserting after article 2-a new
article to read as follows:

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in

private or personal information is natural, essential, and inherent."
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Amendment to CACR 16
-Page 2 -

2018-0118h
AMENDED ANALYSIS

This constitutional amendment concurrent resclution provides that there is a natural, essential,
and inherent right to live free of governmental intrusion.
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HOUSE COMMITTEE ON JUDICIARY
PUBLIC HEARING ON CACR 16

BILL TITLE: relating to privacy. Providing that an individual's right to live free of
governmental interference is fundamental.

DATE: January 10, 2018
LOB ROOM: 208 Time Public Hearing Called to Order: 1:00 pm

Time Adjourned: 2:05 pm

Committee Members: Reps. Hagan, Rouillard, Hopper, Sylvia, Wuelper, R. Graham,
Wall, Horrigan, Berch, Kenison, Altschiller, Sullivan and Keans

Bill Sponsors:
Rep. Kurk Rep. Cushing

TESTIMONY

*  Tse asterisk if written testimony and/or amendments are submitted.

Rep. Kurk, prime sponsor, introduced the bill to the committee and spoke to the bill.

+ New Hampshire Constitution, Article 19, Search and physical seizure, applies to
government only

¢ Important protection - This CACR enhances in terms of personal information ie DNA
sample

o Could have statute but this is higher level of protection.

e Ttis not unique to California, Florida and Montana

e New Hampshire Supreme Court has gone further than the Federal

Rep. Berch: Q. Parameters -- dossier maintenance by, for example, law enforcement? Ans. Not
applicable. State has compelling interest in protecting society from crime. Applicability example?
Go to stockbroker or neighbor that's been collected. Can victim go to court to get information on
you?

Rep. Hagan: Q. Where will it apply? Ans. Collecting information from public record and
compiling.

Rep. Kenison: @, Apply to background checks? Ans. Generally must give permission if you want
the job.

Rep. Berch: Q. Health data during an outbreak or traveler? Ans, Must show need.
Rep. Hopper: Q.Cameras throughout Manchester? Ans. At current law, New Hampshire may
not set up and identify face on highways. Nothing is stored. Concord has crosswalk that observes

lights/shadows not people specific.

Rep. Renny Cushing, co-sponsor - support
Complete support of bill, to be left alone.

Rep. Kenison: Q. Personal information is being collected all the time. Ans, Agreed.

Rep. Berch: Q. Accomplishes? Does this add to privacy, what does this currently do?
Ans, With advance of technology --- Yes.
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Professor Albert Buzz Sch err, University of New Hampshire Law — support
o 25 years ago no cell phone, DNA, Internet expansion; hardly any information to collect.
e (enerally, haphazard approach to protect through statues.
¢ This plants a definitive flag for court to look at.
e  When information is seized by police, did person have a reasonable expectation of privacy?

Rep. Rouillard: Q. Collection but also dissemination? Ans, Depends on how it is gathered -
balancing act. If volunteered, not covered. If shared with others,

Rouillard: @. Info filed in court case, courts do release (Douglas Case) would this effect? Ans. Adds
extra weight to balance. Much of information given to court is voluntary to advance.

Rep. Keans: Q. Difficulty of getting search warrant? Ans. Depends

Rep. Berch: Q. Claim this raises the bar? Ans. No. Police all the time get personal information.
"expectation of privacy”. Adds personal information just as search of home, car or body. Would
prevent DNA from abandoned coffee cup at restaurant. Many districts then file results even if not

pertinent to crime or not a party.

Rep. Rouillard: Q. Criminal DNA in system from previous crime can they share with another
jurisdiction. Ans. May or may not.

*Rep. Dan McQuire, - support
Submitted written testimony from ACLU, Websites, Internet, etc are new expectations.

Rep, Ian Freeman, Keene, NH New Hampshire Liberty Party - support
Supports original bill, but not the amendment.

Harriet Cady, Deerfield, NH, representing self - support

Respectfully submitted,

%/ﬁ A /éf({?ﬁf& s

Rep. Sandra B. Keans,
Clerk
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HOUSE COMMITTEE ON JUDICIARY
PUBLIC HEARING ON CACR 16

BILL TITLE: relating to privacy. Providing that an individual's right to live free of
governmental interference is fundamental.

DATE: /- /0-/5

ROOM: 208 Time Public Hearing Called to Order: /. 0°

') /’
Time Adjourned: ?-09

(please circle if present)

it rs: Reps. Hagang _, - &, Hopp el ,Hullguelper, R:;‘
graham, gynas, Jan:{imLﬁ_ﬂ_ T 1'mgal:|l MD Orenzo, :

Bill Sponsors:

ep. Kur Rep, Cushing .
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To Register Opinion If Not Speaking
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m Written Testimony by Jeanne Hruska, ACLU-NH

House Judiciary Committee

N H CACRI16
January 10, 2018

[ submit this testimony on behalf of the American Civil Liberties Union of New Hampshire
(ACLU)—a non-partisan, non-profit organization working to protect civil liberties throughout
New Hampshire for over forty-five years. | am here today to ask that this Committee recommend
that the House ought to pass CACR16, + = g ndaeh wortin Y wscee Wik pscion |

New Hampshire never had a need to comprehensively address information privacy protection
until the late 20" and early 21% Century. Before then, statutory protection and the state’s
libertarian spirit were by and large adequate to manage the occurrences of intrusions on personal
information and data, That is no longer true. The onslaught of governmental and commercial
intrusions into our informational privacy is an overwhelming and seemingly unstoppable

tide. Increasingly, our statutory protections are more patchwork than comprehensive as the
potential intrusions diversify and multiply. This CACR would remedy that for New Hampshire
by enshrining in our state constitution a specific right in which our state firmly believes. While
our federal and state constitutions® substantive due process protections have been interpreted by
the courts as encompassing a right to privacy, it is important, as a reflection of our libertarian
principles, to affirmatively and explicitly memorialize these protections in our state constitution.
We respectfully urge the Commitiee to recommend that the House ought 1o pass CACR 16,5 41 !
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Rep. Kurk, Hills, 2

January 9, 2018 &7

2018-0067h X/

06/10 \‘b /
\.

‘B%J G
A \
Amendment to CACR 16 \é\ \
Amend the title of the resolution by replacing it with the following:: }B‘D

RELATING TO: privacy.

PROVIDING THAT: an individual's right to live free of governmental interference is natural,
essential, and inherent.

Amend the resolution by replacing paragraph I with the following:

I. That the first part of the constitution be amended by inserting after article 2-a the
following new article:
[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental interference
in private or personal matters is natural, essential, and inherent.

1A fory anTre S

Amend the resolution by replacing paragraph IV with the following:

IV. That the wording of the question put to the qualified voters shall be:
“Are you in favor of amending the first part of the constitution by inserting after article 2-a new
article to read as follows: .
|Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental interference

in private or personal matters is natural, essential, and inherent."
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App. 365



Amendment to CACR 16
-Page 2 -

2018-0067h
AMENDED ANALYSIS

This constitutional amendment concurrent resolution provides that there is a natural, essential,
and inherent right to live free of governmental interference.
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CACR 16 - AS INTRODUCED

2018 SESSION .

18-2643

06/10
CONSTITUTIONAL AMENDMENT
CONCURRENT RESOLUTION 16
RELATING TO: privacy.
PROVIDING THAT: an individual's right to live free of governmental interferemce is

fundamental. . : .

SPONSORS: Rep. Kurk, Hills. 2; Rep. Cushing, Rock. 21
COMMITTEE: Judiciary ‘

ANALYSIS

This constitutional amendment concurrent resolution provides that there is & fundamental right
to live frée of governmental interference. ‘

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [Hr-brockets-andstruelethroush:]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type
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CACR 16 - AS INTRODUCED ,

18-2643
T . 06/10
STATE OF NEW HAMPSHIRE

In the Year of Our Lord Two Thousand Eighteen
CONCURRENT RESOLUTION PROPOSING CONSITUTIONAL AMENDI\&ENT
RELATING TO: privacy.
PROVIDING THAT: an‘ individual's right to live free of governmental interference is
fundamental.

Be it Resolved by the House of Representatives, the Senate concurring, that the
Constitution of New Hampshire be amended as follows:

1. That the first part of the constitution be amended by msertmg aftér article 2-a the
followmg new article:

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental interference
in private or personal matters is fundamental.

II. That the above amendment proposed to the constitution be submitted to the qualified
voters of the state at the state general election to be held in November, 2018.

III. That the selectmen of all towns, cities, wards and places in the state are directed to
insert in their warrants for the said 2018 election an article to the following effect: To decide
whether the amendménts of the constitution proposed by the 2018 session of the general court shall
be approved. .

IV. That the wording of the'question put to the qualified voters shall be:

“Are you in favor of amending the first part of the constitution by inserting after article 2-a new
article to read as follows:

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental interference
in private or personal matters is fundamental.”

V. That the secretary of state shall print the question to be submitted on a separate ballot
or on the same ballot with other constitutional questions. The ballot ccnta-ining the question shall
include 2 squares next to the question allowing the voter to vote “Yes” or “Neo.” If no cross is made
in either of the squares, the ballot shall not be counted on the question. The outside of the ballot
shall be the same as the regular official ballot _except that the words “Questions Relating fo
Constitutional Amendments proposed by the 2018 General Court” shall be printed in bold type at
the top of the ballot.

VI. That if the proposed amendment is approved by 2/3 of those voting on the amendment,

it becomes effective when the governor proclaims its adoption.
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Rep. T. Smith, Hills. 17
February 21, 2018
2018-0757h

08/05

Floor Amendment to CACR 16

Amend the title of the resolution by replacing it with the following:

RELATING TO: privacy.

PROVIDING THAT: an individual's right to live free of unauthorized interference is natural,
essential, and inherent.

Amend the resolution by replacing paragraph I with the following:

I. That the first part of the constitution be amended by inserting after article 2-a the
following new article:
[Art.] 2-b. [Right to Privacy.] An individual's right to live free from unauthorized interference

in private or personal information is natural, essential, and inherent.

Amend the resolution by replacing paragraph IV with the following:

IV. That the wording of the question put to the qualified voters shall be:
“Are you in favor of amending the first part of the constitution by inserting after article 2-a a new
article to read as follows:
[Art.] 2-b. [Right to Privacy.] An individual's right to live free from unauthorized interference

in private or personal information is natural, essential, and inherent."
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Floor Amendment to CACR 16
- Page 2 -

2018-0757h
AMENDED ANALYSIS

This constitutional amendment concurrent resolution provides that there is a fundamental right
to live free of unauthorized interference.
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HOUSE RECORD

Second Year of the 165" General Court

Calendar and Journal of the 2018 Session

State of

New Hampshire Web Site Address: www.gencourt.state.nh.us
Vol. 40 Concord, N.H. Friday, February 16, 2018 No. 7

Contains: Legislative Ethics Advisory Opinion 2017-3; House Deadlines; Bills Laid on Table;
House Bills Amended by Senate; Revised Fiscal Notes; Reports and Amendments;
Meetings and Notices

HOUSE CALENDAR

MEMBERS OF THE HOUSE:
The House will meet on Thursday, February 22", at 10:00 a.m.

Future sessions will be scheduled for March 6" (if necessary); March 7% (and 8% if necessary); March 21%
(and 22™ if necessary).

There will not be a House session during the week of February 26%, so that week may be used as a break
for those committees which have already met the March 1% deadline of reporting House bills not in a second
committee.

Please note that a recording of the webinar on sexual harassment prevention which was offered online last
week by the National Conference of State Legislatures can now be accessed at http:/bit.ly/2E21erm by click-
ing on the box entitled VIEW THE WEBINAR.

Last week, I was asked about the ability of a member to speak on the floor and what our practice is and has
been. I stated at that time that I would clarify the matter for the entire membership. Our House Rules speak
to the fact that members may file their names with the Clerk, who shall then supply the list to the Speaker
(Rule 12). It has always been the preference of presiding officers to have that information in a timely man-
ner, as there is no accounting for the length of time a bill may take on the floor. If a member hasn’t signed
up ahead of time, the bill will likely be taken up without debate. That isn’t to say a member is not entitled
to approach the Clerk at the time a bill is being taken up and ask to speak. However, if any presiding officer
does not hear the Clerk or the request being made, it will likely be overlooked. For as long as I have been a
member, the practice of this House has been that the person defending the committee position has the last
word. If a member approaches and asks to speak at that point on a contrary position, he or she has been
turned away. I will also state that practice has been at various times, if asked for, that the Speaker has ac-
cepted the previous question on a bill which limits additional members from signing up to speak on a bill. It
is a fundamental principle of parliamentary law that a member has a right to speak; it is also a fundamental
principle that the presiding officer is supposed to be fair in making rulings on the floor during session. That
principle is one I seek to strive for at all times.

State offices will be closed on Monday, February 19", in observance of Presidents’ Day. I wish all legislators
and staff a safe and relaxing holiday weekend.

Gene G. Chandler, Speaker

NOTICE

There will be a meeting of chairs and vice chairs on Tuesday, February 20%, at 9:00 a.m. in Rooms 202-204
of the Legislative Office Building.
Gene G. Chandler, Speaker

NOTICE
LEGISLATIVE ETHICS COMMITTEE

The Legislative Ethics Committee has voted to issue the following advisory opinion, which is printed below
in its entirety.
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HB 1659, establishing a committee to study possible health and safety impacts of the alkali-silica reaction
on the seacoast. MAJORITY: INEXPEDIENT TO LEGISLATE. MINORITY: OUGHT TO PASS.

Rep. William Marsh for the Majority of Health, Human Services and Elderly Affairs. This bill is duplicative
of ongoing oversight by the Nuclear Regulatory Commission. Further, the short time frame of the proposed
committee is highly unlikely to accomplish anything of significance before the November 2018 expiration.
Therefore, this should be found Inexpedient to Legislate. Vote 14-5.

Rep. Mindi Messmer for the Minority of Health, Human Services and Elderly Affairs. The minority of the
committee feel that this bill would provide an important function to oversee serious concerns about concrete
degradation at Seabrook Nuclear Power Plant. We heard in testimony from Nextera that more than half of
the concrete structures have degraded to stage 3, the most serious. The minority of the committee is concerned
that the situation represents a serious public health risk to the entire Northeast and specifically to the sea-
coast where there is a CDC-defined double pediatric cancer cluster and more than two times the expected
rate of pediatric brain cancer.

JUDICIARY

CACR 12, relating to the election of judges. Providing that judges be elected for specific terms. MAJORITY:
OUGHT TO PASS. MINORITY: INEXPEDIENT TO LEGISLATE.

Rep. Kurt Wuelper for the Majority of Judiciary. This resolution changes the way we select judges from ap-
pointment for life to election for a term to be specified by the General Court. This change will give the voting
public a voice about who will be making crucial decisions that have deep and wide impact on all our lives. This
resolution will add a measure of accountability for judges that is currently absent. Under the existing system,
judges serve as long as they exhibit “good behavior.” In practice, this amounts to forever. This resolution would
empower the people to remove a judge when they consider his/her decisions outrageous. Opponents argue that
this resolution will “politicize” the judicial selection process, but our system is already political, as one political
party typically holds both the Governor’s office and control of the Executive Council and thereby the appoint-
ment process. Thirty eight states have some type of judicial elections for their supreme court and 39 states
hold elections for trial courts without issue, further refuting the “politicization” argument. This resolution puts
our faith in our voters and offers those who know the person best to evaluate his/her performance. Vote 9-8.
Rep. Paul Berch for the Minority of Judiciary. The proposed constitutional amendment would end New Hamp-
shire’s current and widely admired system of judicial selection — utilizing a selection commission, consisting of
lawyers and non-lawyers from all Executive Council districts, which evaluates and recommends qualified can-
didates. From the group of qualified nominees, the Governor selects a nominee, who must then be approved by
the Executive Council. Thus, our present system supports a merit selection system, which includes major roles
for popularly elected officials. There appear to be remarkably few complaints about the quality of N.H. judges.
Election of judges, widely used in the past, has become increasingly disfavored. Judicial elections impair the
administration of justice because judges no longer appear to be unbiased and impartial — they seek money and
votes in order to be elected. Judges, due to our campaign disclosure laws, will know who contributed financially
and who refused. Judges will no longer be perceived as neutral arbiters of cases and controversies. The people
who lose out will be the little guys and the politically powerless — the ones who cannot compete with big business
and big money. The American ideal has been that our courts are the last place that big money should decide the
results. If it is not broke, don’t fix it! The minority believes we don’t need the best justice that money can buy.

CACR 16, relating to privacy. Providing that an individual’s right to live free of governmental interference
is fundamental. MAJORITY: OUGHT TO PASS WITH AMENDMENT. MINORITY: REFER FOR IN-
TERIM STUDY.

Rep. Kurt Wuelper for the Majority of Judiciary. This constitutional amendment formally recognizes our
right to privacy in our personal information. We’ve long protected our privacy in our “person, houses, papers
and effects,” but this omits the modern ability to collect/analyze personal information, things like health data,
information from our DNA, etc. Our personal information, today, is perhaps more important than those items
already protected, and this resolution will provide the same protection to our personal data that we have for
our physical things. Vote 15-2.

Rep. Timothy Horrigan for the Minority of Judiciary. The minority agrees with the majority that people have
a natural right to privacy. The proposed language, however, was vague and subject to misinterpretation by
the courts. The minority is also concerned that the amendment might interfere with legitimate law enforce-
ment activities. This amendment is not ready to be placed on the general election ballot.

HB 1576, creating managed asset trusts for real property. MAJORITY: INEXPEDIENT TO LEGISLATE.
MINORITY: OUGHT TO PASS.

Rep. Gary Hopper for the Majority of Judiciary. This bill creates a new type of trust for people to acquire
property such as a home or business. The trust could be set up by an employer for an employee; the employer
would buy a house, set it up in a trust, and, over time, the employee would gain equity in the property by

paying the trust and eventually be able to buy the home. We heard from the Rockingham County Register
LEG040
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Rep. Dereh moved the minorlty committee report of Inexpedient 1o Legislate,
Minority committee report was adopted,

CACR 16, relating to privacy. Providing that an individual's right to live free of EovVem
ference is fundumental. MAJORITY: OUGHT TO PASS WITH AMENDMENT,
REFER FOR INTERIM STUDY.

Rep. Kurl Wuelper for the Mujority umeiicnj:“-y, This constitutional amendmeiil formally
our right to privacy in our persenal information, We've long protected our privacy i ¢
houses, papers and elfects,” but this omits the modern ability to collect/analyze Persong
tean, things like health datn, information from our BMA, ele. Our personal il1ft3rr|:;||igr|. )
perhips more imporiant than those itens already protected, and ihis resolution will Provide i
protection to our personal data that we liave for our physical things. Vote 15.2 A
Rep. Timathy Homigan for (he Minorily of Judiciary, The mitiarity agrees wilh the majority ]
have a natutal right (o privicy, The proposed linguage, however, wag vague and subject g g3 A
tation by the cours, The minarity is also concerned that the amendment might interfere wifly
fww enlorcement activities, ‘This amendment ia not ready to be plaged on the geneml eleciiog

Majority Amendment (0] 18h}
Amend the ile of the resolution by replacing it with ihe following:
RELATING To: privacy,
FROVIDING THAT: wn individual*s right 1o live free of governmental ing
natural, essential, and Inherent,
Amend the resolution by replaging puragraph 1 with the Tfallowing;
L That the first part of the eonstitution be amerded by inserting afier urticle 2.5 fhe
new article;

[ArL] 2-1s, [Right to Privacy.) An individual's right o live free from Eovermnental jitn g
privite or personal informailon js natutal, essential, and inherent, -
Amend the resolution by replacing parngraph [V with the following:

IV. That the wording of the question put (o the qualified volers shall ba:

“Are you in favor of amending the first part of the congtitution by inserting after arlicle o
artiche to read as follows: :

[ArL] 2-b, [Right to Privacy.] An individual’s right 1o lve Tree from governimental fnf Ik}
private or personal information is natural, casentinl, and inhersm,”

AMENDED ANALYSIS
This constitutional amendiment concurrent resolulion provides that there & o natural, ¢
and inherent right 1o live free of povernmental intrugion, :
Majority committee amendment was adopled,

The question now being adoption of the mujority commiitee repott of Ought to Pigs with Ame
Rep. Timothy Smith offered {loor amendment (07571,

Floor Amendment (0757h)
Amend the title of the resolution by replacing it with the following:
RELATING TO: privacy. ! 3
I'I{(WHIING T“f'\l in iilllil"jtllllli"!\: liglll iy ]:‘V(‘ I.'ﬂ"g‘. af Ilﬂillllhklfin".l'.'tl i:“grfﬂl
natural, essential, and inherent.
Amend the resolution by replaging puragraph 1 with the following: g

L That the first part of the constitution be amended by inserling after arlicle 2-a the follo}
new article: :

[A] 2-l. [Right 1o Privacy.] An individunl ‘s right to live free from unauthorized intes
in private or personal information i natural, essential, and inherent,
Amend the resolulion by replacing parngraph [V with the following:

IV, Thut the wording of (le question put (o the quulified votess shall be: A
“Are you in favor of amending the firsi patt of the eonstituilon by inserting nfter article 2+ ".'
article (o remd as follows:

[ATL] 2-b. [Right t6 Privacy.] An individual's right 1o live fiee from unauthorized interlemd
in privite oi personal information is natural, essential, and inherent,” 3
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Islate. : . AMENDED ANALYSIS

fgansiiutional amendment concurrent resolution provides that there is a fundamental right
¢ of unauthorized interlference.

mothy Smith spoke in favor.

urk ggl_m}.;u ngainst,

wision vole, with 79 members having voted in the affirmative, and 255 in the negative, floor

free of govemimenyy) i

NDMENT, MINOR 1

dment formully reeg

Ur privacy in our IJL Geilme it (075 ini felies.

""“I:,"H' personal nfipg tion naw being adoption of the majority commitiee report of Ought 1o Pass with Amendment.
nal IHf:nr'lr'ul.linu., Tod iy | armigan spoke ngainst,

tian will provide the g Wuelper spoke in favor and yielded 16 questions.,

e 15-2. iy % 00 f o viston vole, willi 235 members huving voted in the affinmative, mnd 96 in the negative, tha majority
ith the majority thal pag cereport was adopted by the necessary three-fifihe vole and the bill was ordered to third reading,
and subject 1o mizipy f

hi interfere with iz e MOTION TO PRINT DEBATE

generil election byl bl Timothy Smith moved that the debate on CACR 16, Relating to privacy. Providing that an
unl's right to live fiee of governmental infrasfon is natral, essentinl, and inherent, be printed
crmanent Journal,
wis adopted,

3 DEBATE ON CACR 16
r Chandler: The quesiion is on the adoption of the majority camnmitiee amendment, 01 18h,
winted in Houge Record 7 an pages 33-34, Are you ready for the question? All ihose in favor
ipting the commitiee amendment, signify by saying Aye: opposed, May. The Ayes have it and
minillee amendment is adopied. The bill is on second rending apen to further amendment.
%‘im Smith moves the adoption of floor amendment 0757h, which is in your seal pockets. Rep.

th is recognized 1o speak in favor of his Noor amendment.
1",1 gsentative Timothy Smith: Thank you, Mister Speaker, So, who doesn’t like a right Lo privicy?
erfuinly do. I nlmost introduced a right W privacy amendment 1 couple of terms ago mysell, The is
16 he specific kangunge in this amendment. It says that the individual has a right 1o live free from
ment intrusion, blaly, blak, blah, That's fine. The problem is that langunge opens up the State of
Himpshire to a Nood of lawsuits from people who sny (hat their right to privacy protects them rom
MY knowing whether or not they weir glasses, From the iown welfure office knowing how much
i they have and they want their benefits anyway, The uninlended consequences of making that
® i 0 natral, esseill il carve- ol L!'”“ evemmein inirusion are enormous, never mind all of the federal things people
Ineed to do, like fling your taxes with the IRS that you luve (o put vour soclal securily number o,
Hilitady have some carve-outs in New Hampshire laws, like if you winl to keep your social securily
Hmber oul of the DMY records and stuff, We're cnpible of processing specific exemptions like that,
» Pass with Amendned S EE e ro going 1o do a line fiemed right 1o privacy, which Il be viting Tor, 1 centainly think that we
o SUIVe 10 ged it vight. The renson the language needs 1o be really specific and really comect, just look
Al national debate going on right now aboul the meaning of the 2= amendment, T think everyone
W this room would absolutely love it if there were some extea footnetes from the founding futhers (hat
ilie cleared up exactly what they were talking about one way or the other. ‘This is going 1o be the
jeet of ease law and judicial examination decades nfter all of us have gone on to other things, We
Seve fo do it right, This amendment makes the simple chinge swapping 1he word “government” for
Word "unmuihorized.” The renson for this is that if you need (o sign n form or something like thal,
N0l going to go into all the background, but | checked up on this. There is precedent that if you sign
SO e DMY or you sign an insurunce confraet or something, you are authorizing the other pary
- At Torm to have the information on i That alone will stop a bunch of the Jawsuits. The ether reason
‘l}ﬂl I take exceplion o having the right 1o privaey only from government intrasion, | want 5 riglit {o
Vicy from commiereinl intrusion nnd from creepy stalker intrusion. The linguage as written in the
Eilying bill would sllow some creepy slalker 1o roid your tmshean for a hairbiush, send il o that 23
& Company and pul your genetie history oul en the internel, You don’t have any righ io privacy
st that with the existing language. [ think you should have a right 1o privacy against (hat because
2 e nod authorizing thid person (o have your personal information and make it public, Hence the
MEE we have there, 1 want you o think for a second before you vole ot (i aboul all of the unin-
tied Lonsequences it would have withoul this ene simple change, What IF somebody wants Lo upply

horized interference i

rhicle 2-a the fo)lowiid

withorized intorfen

d

alter article 2-n n 0

uthorized interferent®
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for a security clearance with ihe federal governiment? But they want to clsim ihat their right undd
Mew Hampshive Consiltution o privicy with their perzonal information exempia them from j
provide backgronnd information about (hemselves, They want that security clearance
some person is applying for SNAP benefits? And, again, the number of childeen in their family jg dlo! and it isn't ready
information. They don't feel they should have (o give that out and they sue the siate (o et iheich pAmended motion go
anyway. Some of these might seem like unlikely scenarios but T promise that if you talk to s pg Chandler: The guesti
ficer and we have some of you here in the House md 1'm preity sure there's probably al least ope Oughi to Pass with Ay
of you that have been i judge or something. The things that get filed in court would blow youy i Wi ta speak in favor of th
promise you that I we pass this, with that carve-oul for govermment intrusion, and withow fixing i {atlve Wuelper: Thun
Inwsuits that are going 1o be filed against the Siate of New Hampshire in the coming decades wij ane will be betier, T think we
your mind. This is absolutely something we have to be incredibly careful with, Treally like the fil oo own personnl inform
right 10 privacy ane 1 renlly hope the smended resolution passes anel honesily, 1 think this is e din the first place. In ihe
few CACR's we've heard in my entire time here that actually stands a chanee at petting ratified & il your immediaie surr
peneml puhlic, I nothing else, that alone increases out duty 1o get this one right and elose (e mybody and never mind:
before anybody iries tukes advanitage of them, Thank you, Mister Speaker, and 1 request a diy ¢ Russia. So the amendn
Spenaker Chandler: The question before the House is on Rep, Smith’s foor amendmant ppear in our constitution
recognizes the member rom Wear g, Rep. Kurk., 9 itntion and nitienal cons
Itepresentative Kurk: Thank you, Mister Spuaker, I'd like (o1 pndence that we have in
with a Constitutionn] Amendment and not legislation, Constitutional Amendments catablj g codify within our constity
important prineiples, such as the |* amendment and the 2% amendment and all of the profe; follegislators and governn
that are in there, If the former speaker were & member of the continental congress or some. o underscore the inmpor
olher bodies that in fact amended our constitution, 1 don't think we would have the 1" or 2+ s ke r Chandler: Does the n
ment because the gentleman is trying to put in the consiliution stututory kinds of provislons, T e,
think 1 can snswer ench one of the comments he made and the examples he did in the dme () lative Almy: Thank yi
reasonably available, but suffice it 10 say that most of them re taken care i what happens if eithe;
and wouldn®t be alfecied by this amendment. The original amendment that ¢ mialnourished chained |
mnd that's before us, not the floor amendment, was approved a i couple. Do they have 1
University of New Hampshire Law School. It has been thoroughly resenrched. 1t's supparted b By ennnot come into that |
ACLU and s whale variety of other individuals and groups. This amendment ereates a real prd ienintive Wuclper: So, i
because it says “unnuthorized,” Does thal mean that (he legislature can overturn the constify] much like you describe wl
amendment in affect by saying we authorize partieular Intrusive practice with respect (o ind In their own houss, Th
personal information and the answer is yes. This aays "unauthorized” interference is prohibited ight (o privacy of your o
means authorized interference is allowed. That's not what we want oF certuinly not what 1 o them 8 nol your awn
i constitutional prohibition. This applies to govermment not the entire panoply of information 3 ‘enforcement retning the ¢
us, it applics to government because that's (he fist and most important Body that 1 think m Chandler: The question
us are concerned about that would have intrusive and personal information aboul us nnd mi th Amendment. This will
it in ways that we don’t approve. [T there is a desine (o incorporate o : on vole. The question befc
the private sector, 1 think those should be considersd jn o different Constitutionn] Amendmg o iendment. 1§ you are in fay
anather day. But for now, if you really want to protect the privicy of individual information [ Wil be pressing the red buto
govermment intrusion, then I ask tha you vole againsi this foor smendment and in Mvor ofth fescntative Horvlgan: Thm
underlying proposed Constitutionnl Amendment, Thank you, Mister Speaker. to have a constitutional |
Speaker Chandler: The question before the House is on the adaption of floor mnendment 0 Blilutional amendment need
Are you rendy for the question? Division? This is a division vote. Membera will remgin in i the proposed langunge
seats. The question before the House is on the motion (e approve floor amendment 07570, Nded consequences and is i
are in favor of that, you'll be pressing the green button, If you are opposed, you'll be pressi 1o Pass motjon?
red bution. The voling staiions are apen for 30 seconds, Have all members voted who were il fiker Chandler: The question b
when the question was put? The House will attend 1o the sinte of the vole, 79 in the affirmal (0 Pass with Amendment, 1f
255 in the negative, The molion fafls. The question before the House is on ihe motion of € L you'll be pressing the ed
Pass with Amendmeat, The Chair recognizes the member from Durham, Rep, Horrigan. titative Roulllard: Tha
Representative Horvigan: Thank you very much, Mister Speaker, The ninority netually g 3ol hundreds of venrs ago ir
with thie majority md also witl the e members who debated the amendment (hat privagy ] B known about the technology |
fundamental righi and definitely Joved the chapter heading for the proposed Ariicle, Part Firsh billizenry, And if 1 know that il
be “[vight to privacy.]" Unfortunately that's just » chapter heading so those of us In the maj BE: or yahoo, that they would 1
of the committes and many of my collengues won't be able 1o support voting for a Constiti bitizans of (his stato have s
Amendment just because we like the chapler heading, The proposed langunge uses n weak on, delineaied in our consiil
incomplete definition of privacy, ns we heard o couple of minutes ago, and it couples it with Mittee andd finally press the g
seems like a random set of thiee admittedly benutiful adjectives, naturnl, essential and inheren Gl

e fiow (his Innppenge will ¢
i i i CACR ]ﬁ.hlllmlnge
anyway, \Wh il not ready for prime)

emind members that we are el

of currently by 3
the commmitiee §
nd vetted by a professor frg

ther pri vitey prodections g

r

App. 377



. 2018 -'I_ House Journal Feeruary 22, ZD1E an

vainl to claim that their righ UIHI:
oo EXempls them from hy i
it security clearance anywiy, W
ver of children in their family s
1 they sue the state (o gel their g
momise that it you tilk 1o 5 % W
ire there"s probably at least o :
iled in court would blow Yo |
0l mirusion, and withoo I-”"i"\‘l i
ihire in the coming decndes willl
careful with. I really like the i

il honestly, I think this is gpe g
nils a chance al getling ralified
this one right and elose the I

speaker, and [ request a division
imith's floor amendment. The ;

pliow this linguage will be interpreted by our states” lawyers and judges. I'm one of those that
ut CACR 16 lnngunge would likely have many uniniended consequences, This resolution
Iy not rendy for primelime. The proposed language is nol ready o go into 20018 general
Enballot and it isn't ready (o go into our Siate Canstitullon liher, Please vole no on the Cught
Amended motlon 20 that an aliemative motion ean be considered. Thank you very much.
Chandler: The question before the House is on the adoplion of the mujority commitice
‘Ought 1o Pass with Amendment, The Chair recognizes the member from Strafford, Rep.
o 3|m|k in favor of the commilles reporl.
plative Wuelper: Thank you, Mister Speaker. Alter my last very persunsive speech, 1 hope
iyl be beter. T tiink we all recognize that we have a right w privacy in the information about
,‘Dlll' own p.;-.muml Information and "y jm.[ an omission Mmom our eonstiimion that it wasn't
A the Tiral place, In the days when the consiitulion was written, informution about you didn’t
from your immedinte surrounds. Today, information about you 1 worldwide. It can be found
anybody and never mind; 1 won't go there again. I got in trouble for that the last time, Russin,
Russia. So the nmendment iz importnnt that we ndopl. The words, "inherent” or Yessantial™
nppear in our canstitution. These are the types of rights. Inherent, eszential nataral |'|g_||l‘.| that
titution mnd national constitation are wrillen 1o support the prineiple as siated inthe Declaration
penidence tiat we have inalienable rights not defined anywhere that are granted to us by God,
'F,gdify wilthin our constitmtion our own naiural rights, riphts thol supersede and tmnscend the
[.:gi,l.lnlun; nmd government in general, Mister Speaker, 1 argue these words are notucal anul
al o underscore the importance of our right to privacy. | wige everyone o supporl (he amendment,
aker Chandler: Does the member yield 1o a question? The member yields, Rep. Almy you
fjuire.
nintlve Almy: Thank you, Mister Speaker. 1 have two visions in my head nnd 1 want you
‘e whnt happens if either of them was troe after this was passed. The first is nine children
| Iy malnourished chnined in a house by a couple and the second one 1 4 massive meth lab
i by a couple. Do they have the right under this amendment, i 10 passes, 1o el the nuthorities
Mhhtthey camiol come into hat house?
tsentative Wuelper: S50, the short answer would be no, There was just o ¢ase recently in the
initch like you describe where there were 17 children or something like that were caplive,
Aved in their own house. The state has e inherent right 1o protect those children, Yes, you
68 right 1o privacy of your own information, bul ihose children are not your infarmution. Wh
do o them is not your ewn information, Those are ncts for which the legistiture retaing and
i enforcement retaing the right {o net and Ip:,r daing the typicnl criminnl process, they do that,
er Chandler: The :|l.1u.\tiun hefare the House is on the majorily commillee report of Ought 1o
thh Arendment. This will be o division vole. Al members will remain in their seats, This is
Bdlvision vole, The question before the Hause is on the majorily committee report of Ought to Pass
mendment. If you are in favor of thal, you will be pressing the green bution, 1F you are oppused,
Wil be pressing the red button, The Chiir recopnizes Rep, Horrigan for a parinmentary inguiry,
reseniative Horrigant Thank you very much, Mister Speaker. IF 1 know that yes, it might
SHIEG (o have a constitutional provision with the leader right to privaey, but if | also know that
gonstitulionn! smendment needs maore than jusi n good phrose as the chapter heading. And, if 1
v thal fhe proposed lanpunge is not ready (o go inlo the sinte constitulion and could have many
tinded consequences and is incomplete, would 1 ihen press the red button in order 1o overurn
Uhight 1o Pass motion?
ke Chandler: The question before (he House s on (he adoption of the majority commitee report of
U0 Pass wilh Arnendinent, 1 you are in favor of (hal, you'll be pressing the green button, 17 you arg
edd, you'll be pressing ihe red button, Chair recognizes Rep, Rovillard for a parlinmentary inguiry.
tPresentative Roolllavd: Thank you, Mister Speaker. 117 T know that our founding fathers did o
Hil job hundreds of years ago in eriling the language of our constitution, but thai they could nol
¢ known nhout ihe lechnalopy that we have loday nnd the information and how it streams throngh
L '-'“ii'-(-‘l'lly. And if 1 know that they perhnps hod different meanings for the word Wvilter, snapehat,
0ple or yihoo, tht they would nol have known 1o include them in the eonstiwniion. And i1 know
1 the ¢ltizens of ihis staie have a righl 1o have thelr pr'w;lw information protecied from government
misfon, delineated iy o eonstiiution would T now vote with the bipartismn majority of the Judiciary
mittee and finilly press the green butlon o we can get it done? Thank yoli, Mister bpeaker.
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Speaker Chandler: The question before the House is on the adoption of the imajority eyl a
report of Qught to Pass with Amendment. IF you are in favor of that, you'll be pressing g I o
button, If you ure opposed, you'll be prossing the red button, The voling sttions sre OpiH i

seconds, The House will attend 10 the state of the vote, Just so you know, the Chuir vojés;

235 voted in the affirmative and 96 in the negative, the motion is adopted.

REGULAR CALENDAR CONT'D
HB 1576, creating managed usset trusts for real property. MAJORITY: lNlt)anum;'
LEGISLATE. MINORITY: OUGHT TO PASS. i
Rep, Gary Hopper for the Majority of Judiciary, This bill creates n new type of trust for people o
properly such us i home or business. The trust could be set up by an employer for an employegid
employer would buy o house, sel il wp ina trust, and, over fime, the employee would BN cquity
property by paying the st and eventually be able 1 buy the home, We heard from the Racki)
County Register of Deeds that the Managed Asset Trust (MAT) would set up a deed recording g
outside of the registry of deeds; the MAT is mannged by the trust and the employes will ng
trust agent with the power to morlgage, ransfer, assign, or perform other unidentificed Irang
without recording them al the registry of deeds. This bill is an interesting idea bul it also gy
crenting a lot of problems. The bill's stated purpose was to create a vehicle so that an cinfloyen
help o prospective employee get in o home with liltle or no uplront expense 1o the employee
can already be done by buying a home mnd letting the person rent with an aplion to buy, Vole
Rep, Debra Allschiller for the Minority of Judiciary, The minority believes Managed Assel
(MAT) offer a financial tool to help New Hampshire's workforce grow real wealth throughy
ownership, MATs address the challenges low deposit borrowers fuce, iany of whom are offon
people in the beginning of their career and simulianeously managing massive studont debt, Wels
MATS offer an opportunity to build equity while encouraging investment in their homes, co i
ties and our state, The support of the New Hampshire Housing Authority and Meighbor Werks
participants with pre- and post-purchnse council give us confidence in these programs, Suppartll
our next generation by offering financial tools to them is in the best interest of our state's g

MOTION TO LAY ON THE TABLE ; AT, Eonnle
Rep, White moved that HE 1876, creating managed nsset (rusis for real property, be laid on thelil , Maiy Jand
O it division vole, with 1E] members hiving voted in the aifirmative, and 139 in ihe negativeds g
mation was ndopied, -

REGULAR CALENDAR CONT'D ;
HEB 1301-FN, including the legislalure as & public employer under the publie emplu}ggf
relations act, INEXPEDIENT TO LEGISLATE, g
Rep, Sherman Packard for Legislative Administmtion, This bill is a perennial attempt (o Cf
collective hargaining unit (union) for our legislative employees. The prime sponsor disclos
testimony that no member of the stafl approached him to sponsor this legislation nor did
contact him to offer support during the hearing. The bill is Mawed in (hat it would take aWd
authority of the presiding officers to denl direcily with hiring and firing and instend place it
hunds of the respeetive subeommittee of the Joint Commitiee on Legislative Facilities, Thi
has unintended consequences, The |l:.l!',iti|.'llj\-"l.‘ branch is a |J|,p|i|i;_'||| body and 1he |¢|]|_]‘l.|p;|]ip ol
chiumbers, and both parties, must have the aption of huving the people around them that they of
in order 1o be efective. II'1:IIIHJ'I1E 'I:i'n-'il'lpI a dhivislon head wha is Irw“\.lcly “'Ulkil'lE ilgilin.‘"f 1hit h.l f
ol a Fjll'llkl:l' unid yel ig bownd 1o the :irll:llkt'.r because he or she is o member of a union, The B
Employee Labor Relations Board (PELRR} stated in the fscal nole annlysis that “cosis wol
incurred in conneetion with the filing of any unfair labor practice complaints i the PELRE
processing any emplovee grievances under the collective bargaining grievance |pm|_-|_-dur¢." f

tional costs would be incurred by the need 1o respond (o a petition to form a bargaining unl
even more if the petitions were challenged, How mueh eost would be borne by our already,
legislutive budget to secommodunte this request that no one asked for? This bill is o solution
g for a problem that does not exist anywhere in the General Court, The bipartisan major
the committee recommends defeating this legislation, once again; our employees in the Gef
Court like their jobs, like the flexibility that comes with their jobs, and believe in the missl
our branch of government. Vote 6-2, ;
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(Recor di ng begins)
MR SPEAKER: The nmjority commttee on
judiciary that wishes to refer CACRL6, an act relating
to privacy providing that an individual's right to live

free of governnental interference is fundanental.

Havi ng consi dered the sane report, the same with the
fol | owi ng anendnent, and the recommendations will be
allowed to pass of the anmendnent, Representative Kurt
Wiel per for the majority of the committee.
The minority of the committee having

consi dered the same, being unable to agree with the
majority report with the reconmendation the bill be
referred for interimstudy. Representative Tinothy

Horrigan for the committee.

The question is on the adoption of the
conmi ttee anendnent, Majority Anendnent 0118h, put in
House Record 7 on Pages 33 through 34. Are you ready
for the question?

Al'l those in favor of adopting the committee
anmendnent signify by saying aye.

MEMBERS:  Aye.

MR, SPEAKER  Opposed,
MEMBERS:  No.

nay.

MR, SPEAKER  The ayes have it. the

conmi ttee amendnent is adopted.
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Hampshire laws, like if you want to keep your Social
Security number out of the DMV records and stuff.
We're capable of processing specific exemptions like
that. But if we're going to do aline-itemed right to
privacy, which I'll be voting for, | certainly think
that we deserve to get it right, and the reason the
language needs to be really specific and really
correct, | mean, just look at the national debate going
on right now about the meaning of the Second Amendment.
| think everyone in this room would absolutely love it
if there were some like extra footnotes from the
founding fathers that maybe cleared up exactly what
they were talking about one way or the other.

All right. Thisisgoing to be the subject
of caselaw and judicial examination decades after all
of us have gone onto other things. We deserveto do it
right. This amendment makes the simple change swapping
the word government for the word unauthorized. The
reason for thisisthat if you need to sign aform or
something like that -- I'm not going to go into all the
background, but | checked up on this. There's
precedent that if you sign aform at the DMV or, you
know, you sign like an insurance contract or something,
you are authorizing the other party of that form to
have theinformation on it. That alone will stop a
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The bills on second reading open to further
anendnent. Representative Tim Smith noves the adoption
of Floor Amendnent 0757, which is in your seat pockets,
and Representative Smith is recognized to speak in
favor of his floor anendnent.

MR SM TH: So who

Thank you, M. Speaker.

doesn't like a right to privacy? | certainly do. |
al nost introduced a right to privacy anendnent a coupl e
of terms ago nysel f.

The issue is the specific language in this
anendnent. |t says that the individual has the right
to live free fromgovernnent intrusion, blah, blah,

blah. That's fine. The problemis that |anguage opens
up the State of New Hanpshire to a flood of |awsuits
from peopl e who say that their right to privacy
protects them fromthe DW knowi ng whether or not they
wear glasses, fromthe town welfare office know ng how
much incone they have, and they want their benefits
anyway. The unintended consequences of naking that
speci al carve-out for government intrusion are
enornous. Never nind all of the federal things that
peopl e nmight need to do,

the IRS,

like filing your taxes with
that, you know, you have to put your Soci al
Security nunber on.

We al ready have sone carve-outs in New

© 0N O OB~ WN PP
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whole bunch of the lawsuits.

The other reason is, you know, | take
exception to having aright to privacy only from
government intrusion. | want aright to privacy from
commercial intrusion and from creepy stalker intrusion.
The language as written in the underlying bill would
allow some creepy stalker to raid your trash can for a
hairbrush, send it to that 23andMe Company and put your
genetic history out on the internet. Y ou don't have
any right to privacy against that with the existing
language. | think you should have aright to privacy
against that because you're not authorizing that person
to have your personal information and makeit public.
Hence the change we have there.

Y ou know, | want you to think for a second
before you vote on this about al of the unintended
consequences it would have without this one smple
change. What if somebody wants to apply for a security
clearance with the federal government, but they want to
claim that their right under the New Hampshire
Constitution to privacy with our persona information
exempts them from having to provide background
information about themself. They want that security
clearance anyway. What if some person is applying for
SNAP benefits and, again, the number of childrenin
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6 8
1 their family is private information? They don't feel 1 thoroughly researched. It's supported by the ACLU and
2 they should have to give that out, and they sue the 2 awholevariety of other individuals and groups.
3 Stateto get their benefits anyway. 3 This amendment creates area problem because
4 All right. Some of these might seem like 4 it saysunauthorized. Doesthat mean that the
5 unlikely scenarios, but | promise, you know, if you 5 legidlature can overturn the constitutional amendment
6 talk to apolice officer, and we have some of you here 6 in effect by saying we authorize a particular intrusive
7 inthe House, I'm pretty sure there's probably at least 7 practice with respect to individual personal
8 one or two of you who've been ajudge or something, you 8 information, and the answer isyes. This says
9 know, the things that get filed in court would blow 9 unauthorized interference is prohibited, which means
10 your mind. | promiseyou that if we pass thiswith 10 authorized interferenceisalowed. That's not what we
11 that carve-out for government intrusion and without 11 want or certainly what | want in a constitutional
12 fixingit, the lawsuits that are going to be filed 12 prohibition.
13 against the State of New Hampshire in the coming 13 This applies to government, not the entire
14 decadeswould blow your mind. Thisis absolutely 14 panoply of information about us. It appliesto
15 something we have to beincredibly careful with. 15 government because that's the first and most important
16 | redlly like the idea of aright to privacy, 16 body that | think many of us are concerned about that
17 and| really hope that the amended resolution passes. 17 would have intrusive personal information about us and
18 And, honestly, | think thisis one of the few CACRs 18 might useit in ways that we don't approve. If there
19 weve heard in my entire time here that actualy stands 19 isadesireto incorporate other privacy protections
20 achance of getting ratified by the general public. 20 against the private sector, | think those should be
21 Andif nothing else, that aone increases our duty to 21 considered in adifferent constitutional amendment on
22 get thisoneright and close the loopholes before 22 another day. But for now, if you really want to
23 anyonetriesto take advantage of them. 23 protect the privacy of individua information from
24 Thank you, Mr. Speaker, and I'd request a 24 government intrusion, then | ask that you vote against
25 divisionvote. 25 thisfloor amendment and in favor of the underlying
7 9
1 MR. SPEAKER: Question for the Houseison 1 proposed constitutional amendment. Thank you,
2 the-- Representative Smith's floor amendment. Chair 2 Mr. Speaker.
3 recognizes the member from Weare, Representative Kurk. 3 MR. SPEAKER: Question for the Houseis on
4 MR. KURK: Thank you, Mr. Speaker. 1'd like 4 the adoption of the Floor Amendment Number 0757h. Are
5 to remind members that we are dealing with a 5 you ready for the question? A division. Thisisa
6 constitutional amendment and not legidation. 6 divisionvote. So al memberswill remain in their
7 Congtitutional amendments establish very important 7 sedts.
8 principles, such asthe First Amendment and the Second 8 Question before the House is on the motion to
9 Amendment, and all of the protectionsthat arein 9 approve Floor Amendment 0757h. If you'rein favor of
10 there. 10 that, you would be pressing the green button. If
11 If the former speaker were a member of the 11 you're opposed, you'd be pressing the red button. The
12 Continenta Congress or some of the other bodies that 12 voting stations are open for 30 seconds.
13 infact amended our condgtitution, | don't think we 13 (Pause)
14 would have the First or Second Amendment because the 14 MR. SPEAKER: All members voted here on the
15 gentleman isattempting to put into the congtitution 15 question for -- the House will tender the state of the
16 datutory kinds of provisions. 16 vote 79 inthe affirmative, 255 in the negative. The
17 | don't think | can answer each one of the 17 motion failsto get the necessary three-fifths.
18 comments he made and the examples he did in the time 18 Question before the House is on the motion
19 that'sreasonably available, but let me -- but suffice 19 dlowed to pass an amendment. Chair recognizes the
20 it to say that most of them are taken care of currently 20 member from Durham, Representative Horrigan.
21 by statute and wouldn't be affected by this amendment. 21 MR. HORRIGAN: Thank you very much,
22 The original amendment that the committee 22 Mr. Speaker. The minority actually agrees with the
23 adopted and that's before us, not the floor amendment, 23 majority and also with the two members who debated the
24 was approved and vetted by a professor from the 24 amendment, that privacy is afundamenta right, and we
25 University of New Hampshire law school. It's been 25 definitely love the chapter heading for the proposed
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1 aticlepart firgt, 2-b, whichis, quote, "[Right to 1 legidators, jurorslikethis, and government in
2 Privacy.], close quote” Unfortunately, that'sjust a 2 generd.
3 chapter heading. So those of usin the mgority of the 3 All right. Mr. Speaker, | argue these words
4 committee, and hopefully many of my colleagues, won't 4 arenatural and essentia to underscore the importance
5 beableto support voting for constitutional amendment 5 of our right to privacy. | urge everyone to support
6 just because we like the chapter heading. 6 the amendment.
7 The proposed language uses aweak and 7 MR. SPEAKER: Remember your little question?
8 incomplete definition of privacy, aswe heard acouple 8 UNIDENTIFIED: Sure.
9 of minutes ago, and it couplesit with what seemslike 9 MR. SPEAKER: Anybody else, doesn't involve
10 arandom set of three admittedly beautiful adjectives: 10 me. (Indiscernible).
11 naturd, essential, and inherent. It's unclear how 11 UNIDENTIFIED: Tell mewhat you got.
12 thislanguage would be interpreted by our states, 12 UNIDENTIFIED: Thank you, Mr. Speaker,
13 lawyers, and judges, and I'm one of those who believe 13 Representative. | have two visionsin my head, and |
14 the CRC16'slanguage would likely have many unintended 14 want you to tell me what happens -- what happensif
15 consequences. Thisresolutionisliterally not ready 15 either of them was true after this was passed.
16 for primetime. The proposed languageis not ready to 16 The firstis nine children severely
17 gointo 2018 general election ballot, and it isn't 17 malnourished chained in ahouse by a couple, and the
18 ready to gointo our state constitution either. So 18 second oneisamassive meth lab run by acouple. Do
19 please vote no on the ought to pass this anended motion 19 they have the right under this amendment, if it passes,
20 soan dternative motion can be considered -- thank you 20 totell the authorities that they cannot come into that
21 very much. 21 house?
22 MR. SPEAKER: Question before the Houseison 22 MR. WUELPER: So the short answer would be
23  the adoption of the majority committee report of ought 23 no. Wejust -- there's a case been recently in news --
24 to passthe amendment. Chair recognizes the member 24 inthe news much like what you describe, where 17
25 from Strafford, Representative Wuel per, to speak in 25 children, or something like that, were captive,
11 13
1 favor of the committee report. 1 endaved intheir own house. The State hasthe
2 MR. WUELPER: Thank you, Mr. Speaker. After 2 inherent right to protect those children and, yes, you
3 my last very persuasive speech, | hope this one will be 3 haveaninherent right to privacy of your own
4 better. 4 information, but those children are not your
5 I think we all recognize that we have aright 5 information. Those -- and what you do to themis not
6 to privacy in the information about usin our own 6 your own information. Those are acts for which the
7 persona information, and it'sjust an omission from 7 legidature retains, and the law enforcement retains
8 our congtitution that it wasn't included in the first 8 theright to act and by doing the typical criminal
9 place. In the dayswhen the constitution was written, 9 process they do that.
10 information about you didn't go far from your immediate 10 MR. SPEAKER: Question before the House on
11 surrounds. Today, information about you isworldwide, 11 themgjority committee report of ought to pass the
12 andit can befound out by anybody and -- never mind, | 12 amendment, where thiswould be adivision vote, all
13 won't go there again. | got in trouble for that the 13 memberswill remainintheir seats. Thisisadivision
14 lasttime. Russa. Well say Russia. Sothe 14 vote
15 amendment isimportant that we adopt. 15 The question before the House on the adoption
16 The words of inherent, essentia, these words 16 of committee report of ought to pass the amendment, if
17 dready appear in our congtitution. These are the 17 yourein favor of that, you'd be pressing the green
18 typesof rights. Theinherent isessentia natural 18 button. If you're opposed, you'll be pressing the red
19 rightsthat our constitution and the national 19 button. The Chair recognizes Representative Horrigan
20 constitution was written to support like the principle 20 for aparliamentary inquiry.
21 asstated in the Declaration of Independence, that 21 MR. HORRIGAN: Thank you very much,
22 our -- weare -- indienable rights not defined 22 Mr. Speaker. If | know that it -- that, yes, it might
23 anywhere that are granted to us by God, so we codify 23 beniceto have aconstitutional provision with the
24 within our constitutions our own natura rights, rights 24 header Right to Privacy. Butif | also know a
25 that supersede and trancede (phonetic) the power of 25 condtitutional amendment needs more than just -- more
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1 than just agood phrasein the -- as the chapter 1 MR. SPEAKER: The question before the House
2 heading. Andif | know that the proposed languageis 2 ison Representative Smith's motion to print the entire
3 not ready to go into the state constitution and could 3 debate-- I'm sorry. It wasthe entire debate of the
4 have many unintended consequences and isincomplete, 4 previousissue in the permanent record, journd. Are
5 would | then -- would then | not now wish to pressthe 5 you ready for the question?
6 red button in order to overturn the ought to pass as 6 All those -- do you have a question?
7 amended mation on the floor? 7 UNIDENTIFIED: | have aquestion for the
8 MR. SPEAKER: Question before the House on 8 Chair.
9 the adoption of the majority committee report of ought 9 MR. SPEAKER: Okay. You may.
10 to passthe amendment. If you'rein favor of that, 10 UNIDENTIFIED: Mr. Speaker, my understanding
11 should be pressing the green button. If you're 11 isthe Chair votes when theré's atie or when the
12 opposed, should be pressing the red button. Chair 12 Speaker can break atie. Isthat not applicablein

13 recognizes Representative Rouillard for a parliamentary 13 thissituation, or isit differently applied? On what
14 inquiry. 14 basis, in other words, did you cast thisvotein this
15 MS. ROUILLARD: Thank you, Mr. Speaker. | 15 dituation?
16 know that our founding fathers did a great job hundreds 16 MR. SPEAKER: | canvoteat any time. |
17 of yearsago in crafting the language of our 17 don't -- I'm not required to vote, but | can, and |
18 constitution, but that they could not have known about 18 choseto that time, so --
19 thetechnology that we have today and the information, 19 Okay. The question is on the motion to print
20 and how it streams through our citizenry. Andif | 20 theremarksin the permanent journal. Areyou ready
21 know that they perhaps had different meanings for the 21 for the question? All thosein favor of printing the
22 word Twitter, Snapchat, Google, or Y ahoo, that they 22 remarks, signify by saying aye.
23 would not have known to include themin the 23 MEMBERS: Aye.
24 constitution. 24 MR. SPEAKER: Opposed, no.
25 And if | know that the citizens of this state 25 MEMBERS: No.
15 17
1 havetheright to have their private information 1 MR. SPEAKER: The ayeshaveit. Theremarks
2 protected from government intrusion delineated in our 2 will be printed.
3 congtitution, would | now vote with the bipartisan 3 (Recording ends)
4 mgjority of thejudiciary committee and finally press 4 * ok ok k%
5 the green button so we can get it done? Thank you, 5
6 Mr. Spesker. 6
7 MR. SPEAKER: The question before the House 7
8 ison the adoption of the majority committee report of 8
9 ought to pass the amendment. If you'rein favor of 9
10 that, should be pressing the green button. If you're 10
11 opposed, should be pressing the red button. And the 11
12 voting stations are open for 30 seconds. 12
13 (Pause) 13
14 MR. SPEAKER: The -- so the House will attend 14
15 tothe state of the vote. The 200 and -- there's going 15
16 tobe--I'll just -- they didn't do it. Just so you 16
17 know, the Chair votesyes, so it reaches -- there's 17
18 235-- therewego. Okay. 235, the motion is adopted. 18
19 Oh, Representative Smith is recognized for 19
20 the purposes of amotion. 20
21 MR. SMITH: Thank you, Mr. Speaker. I'd like 21
22 to movethat the entire debate on the CACR be placed 22
23 into the permanent record to remove any future 23
24 questions about legidative intent. Thank you, 24
25 Mr. Spesker. 25
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CACR 16 - AS AMENDED BY THE HOUSE
22Feb2018... 0118h
2018 SESSION
18-2643
06/10

CONSTITUTIONAL AMENDMENT
CONCURRENT RESOLUTION 16

RELATING TO: privacy.

PROVIDING THAT: an individual's right to live free of governmental intrusion is natural,
essential, and inherent.

SPONSORS: Rep. Kurk, Hille. 2; Rep. Cushing, Rock. 21

COMMITTEE: Judiciary

AMENDED ANALYSIS

This constitutional amendment concurrent resolution provides that there is a natural, essential,
and inherent right to live free of governmental intrusion.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struekthrough-

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type
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CACR 16 - AS AMENDED BY THE HOUSE
22Feb2018... 0118h 18-2643
06/10
STATE OF NEW HAMPSHIRE

In the Year of Our Lord Two Thousand Eighteen
CONCURRENT RESOLUTION PROPOSING CONSITUTIONAL AMENDMENT
RELATING TO: privacy.

PROVIDING THAT: an individual's right to live free of governmental intrusion is natural,
essential, and inherent.

Be it Resolved by the House of Representatives, the Senate concurring, that the
Constitution of New Hampshire be amended as follows:

1. That the first part of the constitution be amended by inserting after article 2-a the
following new article: ‘

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in
private or personal information is natural, essential, and inherent.

1I. That the above amendment proposed to the constitution be submitted to the qualified
voters of the state at the state general election to be held in November, 2018,

III. That the selectmen of all towns, cities, wards and places in the state are directed to
insert in their warrants for the said 2018 election an article to the following effect: To decide
whether the amendments of the constitution proposed by the 2018 session of the general court shall
be approved., .

IV. That the wording of the question put to the qualified voters shall be:

“Are you in favor of amending the first part of the constitutioﬂ by inserting after article 2-a new
article to read as follows:

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in
private or personal information is natural, essential, and inherent.”

V. That the secretary of state shall print the question to be submitted on a separate ballot
or on the same ballot with other constitutional questions. The ballot containing the question shall
include 2 squares next to the question allowing the voter to voté “Yes” or “No.” If no cross is made
in either of the squares, the ballot shall not be counted on the question, The outside of the ballot
shall be the same as the regular official ballot except that the words “Questions Relating to

. Constitutional Amendments proposed by the 2018 General Court” shall be printed in bold type at

the top of the ballot.
VI. That if the proposed amendment is approved by 2/3 of those voting on the amendment,

it becomes effective when the governor proclaims its adoption.
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Senate Rules and Enrolled Bills Committee
Angela Leach 271-3077

CACR 186, Relating to privacy. Providing that an individual's right to live free of
governmental intrusion is natural, essential, and inherent.

Hearing Date:  March 29, 2018

Members of the Committee Present: Senators Avard, Bradley, Daniels and Fuller
Clark

Members of the Committee Absent : Senator Soucy

Bill Analysis: This constitutional amendment concurrent resolution provides that
there is a fundamental right to live free of governmental interference.

Sponsors:
Rep. Kurk Rep. Cushing

Who supports the bill: Representative Kurk, Representative Cushing,

Representative Mindi Messmer, Representative Itse, Representative McConnell, Dan
McGuire (NH Liberty Alliance), Darryl Perry (Liberty Lobby, LLC), Bill Alleman,
Jeanne Hruska (ACLU-NH)

Who opposes the bill: Representativé Horrigan
Who is neutral on the bill: Liz Tentarelli (League of Women Voters)

Summary of testimony presented.:

Representative Cushing introduced the bill. The essence of liberty is the right to be left alone. This
amendment will clarify that liberty includes the right to privacy.

Senator Avard- I thought this was already assumed?

Representative Cushing- As technology evolves over time and because privacy is the essence of
liberty this make it more explicit.

Representative Horrigan (Opposed) Not totally opposed to an amendment similar in principal. The
only reason this bill is here is because the Speaker cast the deciding vote to send it over here. I think
the definition of privacy is weak and incomplete. I am worried about how this will be interpreted by our
lawyers and judges and could have some unintended consequences. And this only speaks to .
governmental intrusion and excludes non-governmental intrusion such as Facebook. Not ready for
primetime.

Senator Daniels- you mentioned that this could have unintended consequences, could you give us an
example?

Representative Horrigan- Lots of legal cases involve the use of private information, could affect the
operation of law enforcement. I don’t think the three adjectives in the bill are clearly defined.
Representative Itse- What this does is state what has always been understood as a matter of common
law which is your right to privacy in regards to the government is extensive and complete. In Article
15 or 17 of the constituent, it states the narrow circumstances of which that privacy may be broached
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which is by warrant,

Senator Avard- If that is the case, why do we need this?

Representative Itse- the ability to broach is constitutional. When the constitution was written all of
your information was physical and today it is electronic. It is important to remind the government they
don’t have the power to broach that.

Senator Bradley- In 1973 Roe V Wade was defined based on the rlght of privacy, how does this
impact that?

Representative Itse- I don’t think it impacts it adversely. What the federal case really did
functionally was say that there was a certain class of murder for which the state could not obtain a -
warrant even if there was justification for it.

Senator Bradley- By putting this amendment in the NH Constitution, aren’t you enshrining the
precepts of Roe V. Wade in the NH Constitution?

Representative Itse- That was determined by the federal constitution rightly or wrongly, If Roe V.
Wade were to disappear today and this amendment were to be adopted that would net change whether
or not the state had the power. There would be nothing between t}us right of privacy and the power to .
obtain a warrant. I do not think it changes that.

Dan McGuire- NH Liberty Alliance- (Support) When the 4t amendment was adopted and section
19 of our constitution was put in physical private things was located somewhere, papers, notes etc.
They were visible to the eye. This constitutional amendment is updating that kind of provision but for
the modern world where there is a lot of information about people and is not visible. Also things like
your DNA, if you go to Starbucks and you drink a cup of coffee and throw away that cup, it has your
DNA on it. The police could pick that cup up, and no search warrant is needed. I do think the
argument regarding Roe V. Wade is something to be concerned about. I don't think this applies because
it is about information, the best way to inoculate against that is to make a speech on the Senate floor
stating that this is not about abortion and if it ever became a court case there would be leglslatwe
precedent,

Senator Bradley- When I read this language and I see information, you may think that is digital but
one’s personal, medical history is also information. I think you are enshrining that right of your '
personal medical information into the constitution.

Senator Avard- Would this prevent the government from seeking out that information from third
parties?

Dan McGuire- Yes, because it is about the individual's information, it doesn’t matter where it is.
Senator Avard- That doesn't stop the third parties from handmg it over. Would it prevent them from
accepting it without a warrant?

Dan McGuire- There are cases where government has improperly obtained information, they bring a
case against someone and that information is thrown out because it was improperly obtained.
Representative Kurk- In the last few decades, there has been the development of the internet, the
cell phone which has allowed accumulation of information about us in private hands. In Article 19, part
1 of our constitution, it provides protection if the state is to get inte a persons physical possession they
must have a warrant., CACR 16 goes beyond that it deals with government and states that we have an
expectation of privacy with respect to that information should government wish to obtain it. This does
not prevent the government from obtaining a search warrant by proving there is a significant
government interest in collecting the information that outweighs'the constitutional right to have this
information protected. We are requiring government to meet a higher standard then it currently must
in order to protect this information. Currently the courts already do a balancing act in respect to cases
and this simply requires them fo do that it regards to information. This only applies to government
conduct in relation to individuals, doesn't apply to commercial conduct. This wouldn'’t apply to
Facebook but it would apply to Facebook if the government were to access Facebook to find out
information about a certain individual,

Senator Fuller Clark- We heard previous testimony that words such as “natural essential and
inherent” were vague and unenforceable?

Representative Kurk- They were copied from various sectmns of the Constitution, This is very simple
and states a basic premise.

Senator Fuller Clark- Criticism has been raised that it could be perceived that it protects a women's
right to choose?

Representative Kurk- The only thing this would protect is medical records, it has nothing to do with
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Roe V Wade. It is certainly not intended.

Senator Fuller Clark: We heard that part of the decision of Roe V. Wade was the right to privacy?
Representative Kurk — I don’t think Roe V. Wade was based on informational privacy, it was more of
a privacy relationship between a woman and her doctor.

Senator Daniels- Anything in this legislation have an impedimént to PDMP?

Representative Kurk- Perhaps, and if someone challenged it on the grounds that it violated this
constitutional right, I think they could make a very strong case for public safety and public health
reason this information was essential. '

Senator Avard What does PDMP mean?

Representative Kurk- Prescription data monitoring program. This is the program we set up that all
prescriptions regarding opioids were to go into a data base. And physicians are required to look at the
database if they prescribe opioids. ’

Liz Tentarelli- League of Women Voters (Neutral) — It is important for us to help the public
understand a constitutional amendment should this make it to the ballet. For the average voter, when .
this appears on the ballot, it says I have a right to live free of governmental inclusion. I fear this will be
a problem and there will be confusion on the part of the voter.

Jeanne Hruska —~ACLUNH (Support) When I moved to NH, I reallzed how much granite staters
cared about privacy. For the last several decades, we have had a patchwork of statutory protections
regarding privacy. CACR 16 is pretty Yimited, it does not prohibit any and all access to private
information but would change the balancing of what a court already does when deciding when
government interest in gaining access to information outweighs the nature of degree of intrusion on an
individual’s privacy interest. CACR 16 only applies to government conduct in relation to individuals but
would also apply to commercial done on behalf of the government. .

Senator Avard-Is probable cause the standard for a search warrant?

Jeanne Hruska —They would have the same standard to receive a search warrant, this would get
factored into the balancing of the court’s decision.

Future Action: Pending

AJL
Date Hearing Report completed: March 30, 2018
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! Testimony by Jeanne Hruska, ACLU-NH
Senate Rules and Enrolled Bills Committee
CACRI16

New Hampshire March 29, 2018

I submit this testimony on behalf of the American Civil Liberties Union of New Hampshire
{ACLU)—a non-partisan, non-profit organization working to protect civil liberties throughout
New Hampshire for over forty-five years. [ am here today to ask that this Committee recommend
that the Senate ought to pass CACR16.

New Hampshire never had a need to comprehensively address information privacy protection
until the late 20™ and early 21 Century. Before then, statutory protection and the state’s
libertarian spirit were by and large adequate to manage the occurrences of intrusions on personal
information and data. That is no longer true. The onslaught of governmental and commercial
intrusions into our informational privacy is an overwhelming and seemingly unstoppable

tide. Increasingly. our statutory protections are more patchwork than comprehensive as the
potential intrusions diversify and multiply. This CACR would remedy that for New Hampshire
by enshrining in our state constitution a specific right to governmental non-interference in which
our state firmly believes. While courts have interpreted our federal and state constitutions’
substantive due process protections as encompassing variations on some privacy rights, it is
important, as a reflection of our libertarian principles, to affirmatively and explicitly memorialize
this particular kind of privacy right in our state constitution. We respectfully urge the Committee
to recommend that the Senate ought fo pass CACR 16.
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Testimony Against CACR 16:

“RELATING TO: privacy.

PROVIDING THAT: an individual's right to live free of governmental
interference is fundamental.”

Senate Rules & Enrolled Bills Committee
Rep. Timothy Horrigan; March 29, 2018

I agree with the sponsors of CACR 16 that privacy is a fundamental right, and I love the chapter
heading for the proposed [Art.] 2-b.: “ [Right to Privacy.]” Unfortunately, that's just the chapter
heading. I can't support a constitutional amendment just because I like the chapter heading.

The proposed language uses a weak and incomplete definition of privacy and couples it with a random
set of three very nice adjectives: “natural, essential, and inherent.” It sounds like something out ofa
corporate mission statement— or worse yet, like something out of a political platform. T am worried *
about how this language would be interpreted by our state's lawyers and judges: CACR 16's language
would likely have many unintended consequences.

On the other hand, in one respect, CACR 16's language is too specific. It speaks only of “governmental
intrusion in private or personal information.” It specifically excludes NON-governmental intrusion into
private or personal information— such as, to name just one random example, the 400-megabyte

dossier about every aspect of my own personal life which I downloaded a few days ago from Facebook.

CACR 16 is literally not ready for primetime: the proposed language is not ready for the 2018 general
election ballot and it certainly isn't ready to go into our state constitution.
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The Need for CACR 16 — A Gap in Privacy Protection
(Professor Albert (Buzz) Scherr — UNH School of Law)

I am a professor of law at the University of New Hampshire School of Law. Thave taught at
UNH Law for almost 25 years in areas such as criminal procedure (crime, police investigation &
the Constitution) and genetic privacy (commercial and governmental intrusions on one’s genetic
information) among many others. [ have also consulted on and written about information
privacy, genetic privacy, and other privacy topics.

I come before the Senate Rules and Enrolled Bills Committee in writing because I have a long-
scheduled Easter trip starting on the date of the Committee’s hearing.

‘When I graduated from law school in 1981, Facebook didn’t exist and Mark Zuckerberg was yet
to be born. Twitter, Google, Snapchat, Amazon etc. similarly did not exist. The Internet wasn’t
even in its infancy. Cellphones were an idea and information databases were of miniature
capacity and much more limited scope compared to the present. Governmental and commercial
tracking of browsing history, the ideas of drones and of visual data collection were more science
fiction than reality.

Genetic research was proceeding in the medical arena, but the use of forensic DNA in court was
almost a decade away and the creation of state and federal governmental genetic databases was
almost 15 years away. Companies like 23andMe.com and ancestry.com that provide commercial
ancestry and medical disorder testing did not exist.

The concern over discrimination based on one’s genetic makeup in the provision of health and
life insurance or in hiring was, if even occurring, based on something other than reliable genetic
testing because neither commercial nor scientific tests for genetic disorders existed.

The list goes on and on. Today, all of the above are happening and much, much more. Put
simply, we are awash in our own personal data, and the potential for the government,
commercial, and rogue entities o access it grows almost daily.

CACR 16 is the necessary response to this technological and scientific era, It fills the gap in the
New Hampshire Constitution regarding individual protection from governmental intrusion in
personal and private information. While Part I, Article 19 of our state constitution provides
some protection in the arena of police investigation, CACR 16 provides much broader protection
against a wider array of governmental intrusion of private and personal information outside the
criminal investigative context.

CACR 16 does not prohibit any and all access to personal and private information. Those who
say so are either misunderstanding its legal effect or greatly exaggerating its effect.

Instead, it would effectively change the balancing a court already does when deciding whether
the governmental interest in gaining such access outweighs the nature and degree of intrusion on

an individual’s privacy interest. Specifically, it would require the government to now show a
compelling state interest in obtaining access to personal and private information before a court

LEG068

App. 401



. would order such access. Sometimes, the state will be able to meet that burden, particularly
when public safety is at risk.

The imposition of this burden will in no way cripple the government’s ability to function.
Access to personal and private information for which the government has probable cause to
believe will help solve a crime will still be accessible via a search warrant. By contrast, random
gathering of personal and private information by the government as part of a fishing expedition
or just because nothing stops the government from doing so will be prohibited by virtue of the
balancing test described above.

CACR 16 only applies to government conduct related to individuals. It does not apply to
commercial conduct, unless done on behalf of the government. Part I of the New Hampshire
Constitution (and, for that matter, the 1J.S. Constitution’s Bill of Rights) only regulates
interactions between the government and an individual. Generally, state and federal statutes
regulate the interactions between commercial entities and individuals, and between individuals.

CACR 16 is a very necessary step to take back an individual’s privacy in their personal and
private information in response to the growing prevalence and capacity of technology used by
the government. It puts in place an incremental but essential increase in an individual’s
protection from government interference, consistent with New Hampshire’s legacy of cherishing
individual liberty. To be sure, it is not a cure-all but it is a very important first step in that
process. I urge the Committee to vote ought fo pass on CACR 16.

I am more than willing to answer any questions Committee members may have in person, via

telephone (603-513-5144) or via e-mail (albert.scherr@law.unh.edu).
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STATE OF NEW HAMPSHIRE '
SENATE

REPORT OF THE COMMITTEE

Wednesday; April 25, 2018
THE COMMITTEE ON Rules and Enrolled Bills
to wilich was referred lCACR 16
-AN ACT Relating to privacy. Providing that an individual's

right to live free of governmental intrusion is
natural, essential, and inherent.

Having considered the same, the committee recommends that the Bill
OUGHT TO PASS

BYAVOTE OF: 3-0

Senator Martha Fuller Clark
For the Committee

Angela Leach 271-3077
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RULES AND ENROLLED BILLS

CACR 16, Relating to privacy. Providing that an individual's right to live free of governmental
intrusion is natural, essential, and inherent. t

Ought to Pass, Vote 3-0.

Senator Martha Fuller Clark for the committee.
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3/29/2018 Rules and Enrolled Bills Committee Hearing on CACR16 Audio Transcription
2 4
1 (Recording begi ns) 1 MR. HORRIGAN: Okay. Well, | think I'm --
2 REPRESENTATI VE CUSHING  -- Rocki ngham 21. 2 I'mnot totally opposed to amendment similar to thisin
3 I'mhere in support of CACRL6, co-sponsor along with 3 principle, but | -- 1 mean, | agreewith thesponsors
4 Representative Kurk. | think to me the essence of 4 that privacy isafundamental right, and | love the
5 liberty is the right to be left alone, and let this 5 chapter heajing for the Proposed ArticIeZB, which iS,
6 piece of -- this amendnent to the Constitution will 6 quote, right squarebracket, "[Right to R-iva;y]"_
7 enshrine and clarify that liberty includes the right to 7 Unfortunately, that‘sjust achapter heeding,
8 privacy. It's pretty sinple. |It's straightforward. 8 sol can't support a constitutional amendment just
9 I think in New Hanpshire we've always had a 9 because| like the chapter heading. And when it went
10 pretty strong part of our -- our cultural and political 10 through the House about 90 -- almost 100 members agreed
11 tradition is that right to be just -- to be left alone, 11 withthat. Infact, it'sonly here because the Speaker
12 to be free from you know, government intrusion into 12 hadto cast avoteto send it over here. | think the
13 our personal lives. This kind of codifies it and | 13 proposed language, at least in my opinion, uses aweak
14 would -- | would urge the Committee to support this and 14 and incomplete definition of privacy and also couples
15 pass it onto the Senate floor. It passed the House by 15 with arandom set of three very nice adjectives,
16 a substantial margin. 16 natural, essential, and inherent. So it soundslike
17 MR CHAIRMAN: Sorry. Go ahead. 17 something out of a corporate mission statement, or like
18 REPRESENTATI VE CUSHING That's okay. |'m 18 something out of apoalitical platform. So I'mworried
19 fini shed. 19 about how thislanguage will be interpreted by states,
20 MR CHAIRVAN: My first question -- are you 20 lawyers, and judges. | think CACR's language of any
21 done with your testinony? 21 unintended consequencesif we actually put it in the
22 REPRESENTATI VE CUSHI NG Certainly. 22 Condtitution and start having some privacy-related
23 MR CHAIRVMAN: M first question was I 23 cases. Although, privacy isavery important right.
24 thought this was al ready assumed that we had the right 24 On the other hand, one respect, ironicaly,
25 to be left alone, but | take it there is a need for 25 thelanguage istoo specific. It speaksonly of
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REPRESENTATI VE CUSHI NG | believe -- |
believe there is. | think as we are increasingly -- as
our technol ogy, as our society evolves over tinme, what
| believe was always -- again, because | think that
privacy is the essence -- the right to be left alone
is -- which is privacy, it's the essence of liberty
which we're guaranteed. But | think this nmakes it even
nore explicit that we're -- that we -- that an
individual has the right to be free from governnent
intrusion on our private or personal information.

MR CHAIRVMAN:  Any questions fromthe
Conmi ttee? Thank you for stepping up to the plate. W
real ly appreciate it.

Representative Tinothy Horrigan, are you
still here?

MR HORRI GAN:  Yes.

MR CHAIRVAN:  You're the first one to speak
on this in opposition. W'd love to hear fromyou.

MR HORRIGAN:  Ckay. M. Chair?

MR CHAI RVAN.  Yes.

MR HORRI GAN: Representative Kurk --
apparent|ly House Finances is exacting a bill right now,
but he'll be here as soon as he can.

MR CHAIRVAN:  Sure. Thank you.
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governmental intrusion of private or personal
information. So that excludes non-governmental
intrusion, such as to name just one random example, the
400 megabyte dossier about every aspect of my own
personal life, which | downloaded a few days ago from
Facebook. Although I'm still using Facebook, so |
haven't like gotten off it just because of that.

Anyway thishill, | would say, it'sliterally
it's not ready for prime time, an expression we use a
lot around here, not ready for primetime so | think --

MR. CHAIRMAN: There's 400 pages dossier on
you?

REPRESENTATIVE CUSHING 400 megabytes. It's
mostly just alist of every call | made on my cell
phone call since 2000 -- between, | think 2015 and
2017.

MR. CHAIRMAN: Maybe you could write a book
and sell it.

REPRESENTATIVE CUSHING Yes. Well, | could
try that. Maybe better luck than the other ones|I've
written and tried to sell, but -- anyway, the proposed
language | don't think is ready for the 2018 general
election ballot, and | certainly don't think it's ready
asisto into the State Constitution. If you want --
you want to take stab at amending it, athough there
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3/29/2018

Rules and Enrolled Bills Committee Hearing on CACR16 Audio Transcription

6 8

1 isn't much timeto do so, | might -- might feel 1 necessary to have arall call vote. That's-- granted,

2 differently when it comes back to the House for the 2 thepractice-- | know that for the most timeiit's

3 Committee of Conference, but | think | just -- | just 3 usudly aroll call vote. No one asked for aroll call

4 don't -- | think the basic concept is good, but | think 4 vote. A division wastaken and that's how it came out.

5 what we produced, even though we worked hard on the 5 Butit's--

6 committee, just isn't something - it just isn't 6 MR. CHAIRMAN: Representative Itse --

7 something that's ready to send to the voters, in my 7 REPRESENTATIVE CUSHING -- it was sufficient

8 opinion. 8 to meet the threshold to (indiscernible).

9 MR. CHAIRMAN: Thank you very much, 9 SENATOR: Well, | seethat, but --
10 Representative. We appreciate your testimony. 10 UNIDENTIFIED: Could that be challenged?
11 REPRESENTATIVE CUSHING Thanks. 11 REPRESENTATIVE CUSHING | believe that --
12 MR. CHAIRMAN: Isthere aquestion? Senator 12 UNIDENTIFIED: No.
13 (Indiscernible)? 13 REPRESENTATIVE CUSHING -- | believethat's
14 SENATOR: Yes, thank you. Inyour testimony 14 correct because what you're doing is you're looking for
15 you mentioned that passage of thiswould likely have 15 thenumerica and not (indiscernible) --
16 many unintended consegquences. Can you give us some 16 UNIDENTIFIED: Okay.
17 examples? 17 REPRESENTATIVE CUSHING -- not the person --
18 REPRESENTATIVE CUSHING Just lots of -- lots 18 SENATOR: And 235 is the threshold right now?
19 of legal casesinvolve, you know, the use of private 19 REPRESENTATIVE CUSHING Yes. | believe our
20 information. I'm sure Representative Kurk will have 20 clerk hasleft, but | -- that's my recollection that
21 someexamples, and | just think, you know, we get the 21 that'swhat it was declared.
22 defense lawyers and the prosecutors and the judges 22 UNIDENTIFIED: Thereason | commented on how
23 involved, and we put something that's -- sort of sounds 23 the Speaker voted is because he --
24 likeit means something, but | certainly don't 24 REPRESENTATIVE CUSHING Can you just have him
25 understand what it means, so I'm like just hesitant 25 come up here?

7 9

1 about how that's going to affect, you know, the 1 MR. CHAIRMAN: We can't hear you.

2 operation of law enforcement and, you know, there's 2 UNIDENTIFIED: The-- | believe the Speaker

3 some-- like since there is the government sometimes 3 did haveto vote on that to make it sufficient to pass

4 does have to use our personal information for al sorts 4 thethreshold. | think he said so on the floor of the

5 of purposes, so what'sintrusion and what's proper use 5 House--

6 and what's -- and then | don't know what those three 6 UNIDENTIFIED: Right. It was pretty clear it

7 adjectivesreally mean exactly. Likeif you start out, 7 wasfor therecord. It'sin the House record.

8 | think, just saying it's anaturd right and then 8 MR. CHAIRMAN: And that's from Representative

9 there's some concern about it so we added two more 9 Cushing and Representative -- just for clarification --
10 adjectivesto thelist. 10 UNIDENTIFIED: Both sides of the hill --
11 SENATOR: Thank you. 11 UNIDENTIFIED: We were on both sides. We
12 MR. CHAIRMAN: Thank you, Representative. We 12 will agree that there was sufficient votes to make the
13 appreciate you stepping up to the plate. Senator 13 constitutional requirement in order to passit onto the
14 (Indiscernible) 14  Senate for your action.
15 SENATOR: | think aquestion maybe of 15 MR. CHAIRMAN: Thank you very much.
16 Mr. Cushing or any -- any of thereps. I'm just 16 Representative Itse, do you want to comment on this
17 looking at the bill docket. 17 hill?
18 REPRESENTATIVE CUSHING Yes. 18 REPRESENTATIVEITSE: Yes. Thank you. For
19 SENATOR: And it was certainly my 19 therecord, thank you, Mr. Chairman, members of the
20 understanding, and | believe in the Senate that when we 20 Committee. For the record, I'm Representative Dan
21 take action on a consgtitutional amendment, it cannot be 21 Iste, Rockingham County, District 10, the Town of
22 by adivisionvote. It hasto be by arecorded roll 22 Freemont. What this doesis state what has always been
23 cdl, and you didn't do that. 23 understood as amatter of common law, which is that
24 REPRESENTATIVE CUSHING Respectfully, | 24 your right to privacy in regards to the government is
25 believeadivisonisarecorded vote. It's not 25 extensive and complete.
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3/29/2018 Rules and Enrolled Bills Committee Hearing on CACR16 Audio Transcription
10 12
1 The only thing that the Constitution doesiis, 1 | can ask afollow-up question, putting thisin my -- |
2 | believein -- because | don't have -- believeit or 2 went into the New Hampshire Constitution and thisis
3 not, don't have my copy with me. | believeit's 3 why I'masking you because | don't think you're a
4 Article-- it'seither 15 or 17 states the narrow 4 supporter for Roev. Wade.
5 circumstancesin which that privacy may be broached, 5 REPRESENTATIVE ITSE: | understand.
6 which is by warrant with an oath or affidavit. Without 6 UNIDENTIFIED: Aren't you enshrining the
7 that oath or affidavit, the government does not have 7 precepts of Roev. Wade and the New Hampshire
8 legitimate power to broach a privacy. 8 Condtitution?
9 MR. CHAIRMAN: That being the case -- if | 9 REPRESENTATIVE ITSE: No. | don't think so
10 could just interrupt you right there. That being the 10 andI'll tell you why.
11 case, why do we need thisthen? Doesthis affect that 11 UNIDENTIFIED: No, | don't think so --
12 broach, that ahility to broach that? 12 REPRESENTATIVE ITSE: No, I don't think so.
13 REPRESENTATIVE ITSE: No. No, it doesnot 13 UNIDENTIFIED: -- isyour answer?
14 affect that ability to broach because the ability to 14 REPRESENTATIVE ITSE: Serioudly, | seriously
15 broachisin fact congtitutional. The-- | think the 15 don't. Remember that, first of al, it was -- that was
16 overiding issueisthat when the Constitution was 16 determined vis avisthe Federa Constitution, rightly
17 written, dl of your information was physical and today 17 orwrongly. If Roev. Wade were to disappear today and
18 alot of our information, the mass mgjority of our 18 thisamendment were to be adopted, that would not
19 information iselectronic. Anditismuch easier to 19 change whether or not the State had the power to -- and
20 broach surreptitiously and, therefore, it isimportant 20 the State would then to reingtitute its laws then
21 toremind the government that in fact they don't have 21 existing regarding abortion, and the law regarding
22 the power to broach that without an open and sworn 22 abortion then was that anybody who killed a
23 warrant. 23 (indiscernible) child was guilty of -- wasliable for a
24 MR. CHAIRMAN: They didn't have computers 24 fine of $10,000, becauseit really pertained to
25 back then, did they? 25 physicians.
11 13
1 REPRESENTATIVE ITSE: No, they didn't. 1 There would be nothing between this right of
2 MR. CHAIRMAN: Thank you. 2 privacy and the right to obtain awarrant, or the power
3 REPRESENTATIVE ITSE: They didn't even have 3 toobtain awarrant | should say, that would say if the
4 ballpoint pens. 4 State had reason to believe that a physician had
5 MR. CHAIRMAN: That'strue, they didn't. 5 committed such an act that the State couldn't get a
6 Questions from the Committee. Senator Bradley? 6 warrant to do it, to make the investigation. | don't
7 SENATOR BRADLEY: Thank you, Representative 7 think it changesthat. That's a matter of whether or
8 Itse. I'msureyou recall in 1973 Roe v. Wade was 8 not we make alaw and whether awarrant can be sworn.
9 defined based on the right of privacy under the Federal 9 MR. CHAIRMAN: Follow-up? Any further
10 Congtitution. How does thisimpact that? 10 questions? Representative Itse, thank you very much.
11 REPRESENTATIVE ITSE: | don't think -- | 11 Honorable McGuire, how are you sir?
12 don't think it impactsit adversely, if that's -- 12 MR. MCGUIRE: Very good, Mr. Chairman. Thank
13 that'sthe question. | think it'simportant, when 13 you and thank you members of the Committee. For the
14 looking at Roev. Wade, that what the federal case 14 record, my nameis Dan McGuire. 1'm here representing
15 redly did -- how do | say, functionally. WEell say 15 the New Hampshire Liberty Alliance, and we're very much
16 that there was a certain class of murder for which the 16 insupport of this constitutional amendment.
17 dtate could not obtain awarrant even if there was 17 Most of what | had to say is to echo what
18 otherwisejustification for the -- the federal 18 Representative Itse said. When the Fourth Amendment
19 government said you can't even look at it, remembering 19 wasputinand Section 19 of our -- Part 1 of our
20 that all those laws regarding abortion were state laws, 20 Constitution was put in, which reads very similarly,
21 and the federal government said, no, in this case even 21 every subject has the right to be secure from all
22 though somebody's broken this state law, you don't have 22 unreasonable searches and seizures of this person, his
23 the power to broach that private and personal 23 houses, his papers, and his possessions, et cetera.
24 information. 24 Andit talks about warrants.
25 UNIDENTIFIED: Aren'tyou by virtue of -- if 25 When those things were put in, private --
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14 16
1 private stuff or physical private stuff was located 1 odd things, you never can tell, right? | mean --
2 somewhere, right? It was papers. It was notes, things 2 UNIDENTIFIED: I'll just say this. It'sone
3 likethat, and they would be located in your house, 3 of those instances, be prepared for what you ask for.
4 possibly your business, maybe in the mail, things like 4 MR. MCGUIRE: | understand.
5 that, but they would dl be visible to the eye and 5 UNIDENTIFIED: You might get it because| --
6 physica. Today the -- what this constitutional 6 you know, | read thislanguage and | see information.
7 amendment isdoing is updating that kind of a 7 Wadll, you may think information is digital information,
8 provision, but for the modern world where there's lots 8 but one's personal medical history or condition is also
9 of information about people that while it's physical, 9 information, and | think you're enshrining that right
10 it'snolonger -- it'sinfinitesimal, right? It's not 10 into the Constitution.
11 visble, right? 11 MR. MCGUIRE: Sure. Yes, thank you.
12 So for example, my emails, right, are 12 UNIDENTIFIED: So enshrining that right of
13 somewhere in Google, who knows where, right? 13 privacy on your persona medica information into the
14 They're-- they could be in other countries. They 14 Condtitution, and | suspect like Representative ltse,
15 could be-- you know. And, you know, they're 15 you're not asupporter of Roev. Wade, so that'swhat |
16 physicaly somewhere, but they're -- they're tiny and 16 mean about being prepared for what you ask for because
17 theideaof searching aplace and looking for something 17 I'mnot -- who knows what will happen in the future.
18 isredly not -- not applicable, is not comprehensive 18 MR. MCGUIRE: Thank you for that, but again |
19 enough to cover those -- that private sort of 19 would say -- suggest -- | would suggest that get into
20 information. 20 thelegidative record that we don't think it's about
21 Also, things like your DNA, right, that's -- 21 that and then that would certainly help at least in the
22 that's something that -- | don't know if Representative 22 long run.
23 Cushing mentioned this, but | know Representative Kurk 23 MR. CHAIRMAN: | do have a question with
24 would make the point that if you go to Starbucks and 24 regardsto -- thisbasicaly islimiting the government
25 youdrink acup of coffee and you throw away the cup, 25 fromgoing into your persona whatever'sin the Cloud,
15 17
1 your DNA isinthat cup. Andif thepoliceis 1 if youwill.
2 following you and they want your DNA, they could pick 2 MR. MCGUIRE: Yeah.
3 up the cup and say, well, you abandoned it. Y ou know, 3 MR. CHAIRMAN: So whether it's Ancestry.com
4 s0 no search warrant is needed, right? So that's the 4 or you surrender your DNA, it's a private corporation
5 kind of information that this bill is talking about. 5 that now ownsthat information, or Google that has a
6 It'sabout things that are -- that exist, but they're 6 dossier on you, which nobody permitted them not to
7 tiny and they're -- they need to be stated as 7 have. You know, who knows what's going on.
8 information rather than things. 8 MR. MCGUIRE: Right. Undoubtedly, inthe
9 I'd like to a'so address Representative -- 9 fine print of the 15-page thing that you agreed to when
10 I'msorry, Senator Bradley brought up the issue of 10 youclick onit, it said that they could do whatever
11 abortion and Roev. Wade and so on, and | heard this 11 they want with your information, right?
12 argument recently, and I think it is something possibly 12 MR. CHAIRMAN: So that being said, and the
13 to be concerned about. The best way -- | don't - | 13 whole host of al the other socia medias out there,
14 agree with Representative Itse that this doesn't apply, 14 would thisthen prevent the government from seeking out
15 but isabout information. But the best way to sort of 15 that information to those entities rather than directly
16 inoculate against that would be if you decide to pass 16 into your homefiles? Meaning, you've got your
17 this, to make a speech on the Senate Floor stating that 17 computer You got al your information. Yes, they
18 thisisnot about abortion, thisis not about Roe v. 18 can'tgointoadl that, but somebody else hasit. Can
19 Wade, and ask that to be put into the permanent 19 they solicit that from those private corporations, if
20 journa. And that way, if it ever became a court case 20 youwill? Doesthis prevent them from doing so without
21 later on, there would be legidlative precedent to say, 21 awarrant?
22 look, thisis not about those kind of issues. That's 22 MR. MCGUIRE: Yes. | think the answer is
23 the-- that's the right way to handle those kind of 23 generally, yes, dl right, because it's -- again, it's
24  things where you think maybe somewhere -- you know, for 24 about -- it's about the individual's information, but
25 the courts -- you know, courts that have done things, 25 not -- it doesn't regard to whereiit is, right? It
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1 could beinthe custody of Google. It could bein the 1 accommodating. Finance just completed it the fastest
2 custody of whatever. So -- 2 executive session it'sever had, in part, the impetus
3 MR. CHAIRMAN: So that being said, the courts 3 to my need to be here.
4 could say, or the government could say, well, we can't 4 There are a couple of very important things
5 do that, but that's not to stop corporations from 5 that aregoing onin our lives over the past two
6 saying, hey, we got this, you want it. 6 decades, and one of them, among others, are the
7 MR. MCGUIRE: | see. 7 development of the internet, the cell phone, and al of
8 MR. CHAIRMAN: Would it prevent them from at 8 thethings that we now have which have alowed, aswe
9 least accepting it without awarrant? If somebody else 9 know from the recent Facebook case, the accumulation of
10 owned theinformation, could they then say, hey, you 10 vast amounts of information about usin private hands.
11 ownthisaswell, thisinformation. Ancestry.com, we 11 Not necessarily in government hands, although that too.
12 have your DNA because you surrendered it and you signed 12 Our Constitution in Article 19, Part 1,
13 areleaseform and we'rejust going to put a general 13 provides protection against -- or in the area of police
14 pleaout there, weld love thisinformation if anybody 14 investigation. Thisisthe Fourth Amendment in the
15 hasany information -- 15 Federa Constitution. Our Article 19 makes sure that
16 MR. MCGUIRE: Sure. 16 if the State is going to get into a person's physical
17 MR. CHAIRMAN: -- would you please surrender 17 possessions, information, whatever it is, in criminal
18 it. Doesthis stop them from surrendering that 18 matters, that they must have awarrant or an exception
19 information? 19 tothewarrant requirement. And that's the kind of
20 MR. MCGUIRE: Okay. All right. SoI'm 20 protection the founders said that we needed, based on
21 getting to the point where maybe it's -- thisisthe 21 their experience with the British.
22 beyond my pay grade type of question because I'm an 22 CACRI16 goes beyond that. It dealswith
23 engineer. I'm not an attorney, okay? But certainly 23 government, not the private sector, thisis government,
24 there are cases where government has improperly 24 and talks about non-criminal information, and says
25 obtained information. They later bring it -- acase 25 basically that we have an expectation of privacy with
19 21
1 against somebody and that information is thrown out and 1 respect to that information should government wish to
2 not considered by the Court in their tria because it 2 obtainit. Now please understand this does not in any
3 wasimproperly obtained, right? 3 way prevent the Government from entertaining it -- from
4 So the examples -- | think what you're 4 obtaining it, just as the Fourth Amendment does not
5 getting at is sort of in that realm, right? So -- 5 prevent the Government from searching your home or your
6 MR. CHAIRMAN: It'sjust -- just thinking on 6 possessions.
7 the surface, you know -- 7 What it doesis to require the Government to
8 MR. MCGUIRE: Sure. 8 prove when it wants to get awarrant, for example, to
9 MR. CHAIRMAN: -- because our informationis 9 get thisinformation, or simply to pass alaw to access
10 out there and who knows. 10 thisinformation, that there is a significant
11 MR. MCGUIRE: But the point iswe're better 11 government interest in collecting the information that
12 off withit than without it, right? Certainly now 12 outweighs the now constitutionally right to have this
13 there'sno -- no prohibition against that sort of 13 information protected. So what we're doing is not
14 thing, and what you're proposing is, well, maybe they 14 barring government, but requiring government to meet a
15 could wiggle around, da, da, da, da, da, right? But -- 15 higher standard than it currently must in order to
16 MR. CHAIRMAN: (Indiscernible). Any other 16 protect thisinformation.
17 questionsfrom the Committee? Thank you, Sir. 17 Basicaly, the courts aready do abalancing
18 MR. MCGUIRE: Thank you. 18 actin-- when it comesto deciding all sorts of cases
19 MR. CHAIRMAN: We really appreciate your 19 and thissimply requiresit to do that with respect to
20 testimony. And now welll hear from the prime sponsor. 20 information of privacy. Please notethat thisis
21 |triedtohold it off aslong as possible. 21 information. Thisincludesall sorts of information
22 REPRESENTATIVE KURK: Thank you, Mr. 22 about us and the question is should government have
23 Chairman. For the record, I'm Nea Kurk representing 23 accessto create a database, for example, of dl of its
24 Hillsborough, District 2, the Towns of Deering and 24 citizens information, where we were born, what we do,
25 Weare, and | appreciate the fact that you were 25 medical records, | heard that discussed as | was coming
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1 in, or shouldit not. Andtheanswer iswe don't know. 1 MR. CHAIRMAN: Good answer.
2 Isthere acase that can be made that the value of that 2 REPRESENTATIVE KURK: One of the things that
3 information is so important to protect public safety or 3 | thinkisclear about thisisit's very simple, and it
4 public health or whatever it is, that the Court feels 4 statesavery basic premise. And | think your
5 that the privacy interests of the individuasin their 5 questionsredly go to, well, what doesthisreally
6 information should be sacrificed to the greater public 6 mean, and like so many of the other basic
7 good? Soinnoway isthishill -- isthis amendment 7 constitutional principles, it will evolve over the
8 going to cripple government's ability to function. 8 decadesand centuries. But it's a necessary statement
9 Please also note that this only appliesto 9 of avaluethat we hold that information owned by or
10 government conduct related to individuals. It doesn't 10 about anindividud isreally not available to
11 apply to commercia conduct unless, obviously, the 11 government without a sufficient reason that justifies
12 Government hiresacommercial outfit to act in its 12 it
13 stead. Sothiswould have no impact, for example, on 13 SENATOR FULLER CLARK: So --
14  the Facebook brouhahathat we're hearing about. That's 14 MR. CHAIRMAN: Follow-up?
15 not related to this. At least asfar aswe know now, 15 SENATOR FULLER CLARK: -- follow-up question.
16 there'sno government involved in that. 16 The other criticism that has been raised is that by
17 CACR16is-- 17 putting thisinto statute that it could be perceived
18 MR. CHAIRMAN: Representative, I'm sorry, 18 going forward in legal casesthat it protects awoman's
19 could you repest that one more time for me? 19 right to choose.
20 REPRESENTATIVE KURK: That this doesn't apply 20 REPRESENTATIVE KURK: The only thing this
21 tocommercia activities. It appliesto individuals 21 would protect is medical records, which isinformation
22 activities. So thiswouldn't apply to Facebook, 22 about that person. It has nothing to do with Roe v.
23 because Facebook isn't agovernment. Now it would 23 Wade or abortion or anything like that. That wouldn't
24 apply to Facebook if the Government were trying to 24 be, asl can-- as| canintend -- certainly not
25 access Facebook information about a particular senator, 25 intended and that | don't understand it to have
23 25
1 for example. Then thiswould apply. 1 anything to do with it except to say that if the
2 MR. CHAIRMAN: Thank you. 2 Government wants awoman's medical records, it's got to
3 REPRESENTATIVE KURK: CACR16 is anecessary 3 show that there's an exceptional interest in public
4 step to take back an individual's privacy in his or her 4 health to get that. | mean, if they can make that
5 persona or private information in response to the 5 showing, then those records will be available.
6 growing prevalence and capacity of technology used by 6 MR. CHAIRMAN: Follow-up?
7 government. And | think thisisvery much in keeping 7 SENATOR FULLER CLARK: Follow-up. We heard
8 with the New Hampshire tradition of placing the 8 that part of the decision in Roe v. Wade was based on
9 individua in charge of government, rather than 9 theright to privacy. | think that's where that
10 government in charge of theindividual. 10 comment or concern came from.
11 With that, Mr. Chairman, 1'd be pleased to 11 REPRESENTATIVE KURK: | don't think Roev.
12 answer any questions. 12 Wade was based on informational privacy. | thought --
13 MR. CHAIRMAN: Thank you very much for your 13 and I'm not the expert on Roev. Wade. | thought Roe
14 testimony. Senator Fuller Clark with aquestion. 14 v. Wade was more the privacy relationship between
15 SENATOR FULLER CLARK: Yes. Thank you very 15 perhaps awoman and her doctor, but not on information.
16 much, Representative Kurk, and thank you for being 16 | don't think information was the issue there.
17 here. We heard testimony previously that such words as 17 SENATOR FULLER CLARK: Thank you.
18 natural, essential, and inherent, are they an 18 MR. CHAIRMAN: Senator Daniels?
19 unenforceable, and would you be able to address that 19 SENATOR DANIELS: Thank you. Would any --
20 criticism? 20 anything in thislegidation have any impediment to the
21 REPRESENTATIVE KURK: Yes. They were copied 21 PDMP discussionsthat we've been having in fiscal ?
22 from various other sections of the Constitution. 22 REPRESENTATIVE KURK: Perhaps, but | think if
23 Whatever they mean in those other sections, they mean 23 somebody check -- let's assume this amendment werein
24 here. 24 effect, we put in the PDMP, and somebody challenged it
25 SENATOR FULLER CLARK: Thank you so much. 25 onthegroundsthat it violated this constitutional
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1 right. | think the case could -- the State could make 1 MS. TENTARELLI: Youdid, sol am correcting
2 avery strong case that for public safety and public 2 that for therecord. It isthe League of Women Voters
3 hedlth reasons this information was absolutely 3 of New Hampshire. And | did not signin and -- that's
4 essential to dea with the opioid crisis. 4 al right. | did not signinin support or opposition,
5 So again, while | think it would be -- the 5 rather I'm speaking as representing our non-partisan
6 amendment would apply, | think the case -- in my view, 6 organization that feelsit's very important for usto
7 the case -- the State has a very strong case for doing 7 help the public understand constitutional amendments
8 this. | happen, personaly, to oppose the PDMP for 8 should thismakeit to the ballot.
9 privacy reasons, but even with this amendment | think 9 So I'm pretending to far more navethan |
10 the State hasavery strong caseto do it. 10 redly am. | spend alot of time here observing
11 MR. CHAIRMAN: For the public'sinterest, 11 hearings. But for the average voter, when this appears
12 could you define what PDMP means? 12 ontheballot, it says|'ve got aright to live free of
13 REPRESENTATIVE KURK: Oh, the prescription -- 13 governmenta intrusion. They can't tell meto register
14 PD -- Prescription Data Monitoring Program. Thisis 14 my dog, to license my dog, to register my car, to send
15 theone-- thisisthe program that we set up where all 15 my childrento school. | fear there will be a problem
16 prescriptions for opioids by name of person and doctor 16 and | know that on the ballot we have to go with
17 prescribing go into adatabase, and physicians are 17 language. | have heard Representative Kurk say this
18 required, when they make future prescribing decisions, 18 appliestoinformation only. That isnot in the
19 tolook at this database and to seeif we have a serial 19 phrasing here. It'snot going to be obviousto the
20 prescribing problem here. 20 votersthat that's what it means.
21 MR. CHAIRMAN: Right. 21 So when Senator Bradley talked about
22 REPRESENTATIVE KURK: People can look at the 22 unintended consequences, there could be huge onesin
23 database to seeif there's a problem with the doctor. 23 thepart of -- in the minds of the voting public. Sol
24 IsDr. Jonesover prescribing? The purposeisto give 24 would just encourage this committee and the bill's
25 usinformation to prevent over prescriptions which lead 25 gponsor -- and the sponsors of this CACR to figure out
27 29
1 toaddiction and to deal with doctors who are involved 1 how to make this clear to the voting public of what it
2 inthis, and aso to find out if there -- if there are 2 includes and what it does not.
3 patients who are abusing the system. Again, we're 3 MR. CHAIRMAN: | think we had the Honorable
4 trying to save lives here and this is one mechanism to 4 McGuire mention that we could define just through the
5 doit. 5 floor speech asto the intent of this, so that itisin
6 MR. CHAIRMAN: That was avery good question. 6 the permanent journa for clarification. But who has
7 Any further questions? 7 the ultimate authority asto what is on the ballot and
8 REPRESENTATIVE KURK: I'm sorry for the 8 how that will be defined is definitely an issue that we
9 acronym, but -- 9 needto address. | agree.
10 MR. CHAIRMAN: No. 10 MS. TENTARELLI: And the last time we had a
11 REPRESENTATIVE KURK: -- Senator Daniels -- 11 constitutional amendment, the League did try to provide
12 MR. CHAIRMAN: Hedidit. It'simportant. | 12 information on both sides. We got blurbs, shall we
13 think we take for granted when al these things are put 13 say, from both sides and tried to publish that. Many
14  out there and we have people in the audience are what 14 people, however, came to the polls and we had League
15 isthat. Sothank you very much for your testimony. 15 members stationed at the pollstrying to answer voters
16 REPRESENTATIVE KURK: Thank you. 16 questionson their way in of what does thisreally
17 MR. CHAIRMAN: Any further questions? Seeing 17 mean. Soitisanissue, and thank you for recognizing
18 none. | have two more speakers and we're going to hear 18 that.
19 from the Women's Defense League, Liz, and then welll 19 MR. CHAIRMAN: Senator Fuller Clark with a
20 from Jeanne. 20 question.
21 MS. TENTARELLI: Thank you for letting me 21 SENATOR FULLER CLARK: No.
22 spesk. My nameisLiz Tentarelli. I'm president of 22 MR. CHAIRMAN: Oh, you don't. So that was
23 the League of Women Voters of New Hampshire, not the 23 yesand then no, all right. Senator Daniels?
24 Women's Defense League. 24 SENATOR DANIELS: Did | hear you correctly to
25 MR. CHAIRMAN: Did | say Defense League? 25 say that you did not feel that thiswould be
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interpreted to apply to just information?

MS. TENTARELLI: Exactly. If | --1'm
reading it here and it does -- you know, and the nave
voter, | have no ideaiit meansinformation.

MR. CHAIRMAN: Follow-up?

SENATOR DANIELS: Follow-up. So when we look
at the question that would be put on it or --

MS. TENTARELLI: It'sthewordinginLines3
and 4 of the bill is apparently the wording that would
be on the ballot.

SENATOR DANIELS: Okay.

MS. TENTARELLI: Whether there would be
additional wording is unclear at this point. But
that's what would be on there and it says nothing
about -- I'm sorry. It saysinformation there, doesn't
it? It does--

SENATOR DANIELS: | guessthat'swhat | was
going to point out. It does say government intrusion
in private or personal information.

MS. TENTARELLI: Okay. And| waslooking at
the coversheet to the bill where the word information
isnot there. So that's why I'm being cautious here.
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MS. HRUSKA: Good job.

MR. CHAIRMAN: | did say that right, huh?

MS. HRUSKA: Aslong as| know what you're
saying, you said it right. 1'mgoing to -- there'stwo
pieces of paper here. Oneismy testimony and oneis
from Law Professor Buzz Scherr who helped with this
CACR, but unfortunately can't be heretoday. So I'm
going to provide testimony on my behalf and on his.

| want to echo everything that Representative
Kurk said about the bill and will just clarify perhaps
acouple of points.

| want to start with the interesting notion,
when | notion New Hampshire, | think one of the first
things that becomes very clear is how much Granite
Staters care about privacy. And to meit was
interesting to learn that the word doesn't actually
show up in our Congtitution. To me, if New Hampshire
would have anything in its Bill of Rights, it would be
aright to privacy, given kind of our libertarian
spirit, and yet we don't. And perhaps that's because
for the last several decades we've had a patchwork of
statutory protections regarding privacy and that was

23 SENATOR DANIELS: Okay. 23 sufficient until today's modern digital age. We now
24 MR. CHAIRMAN: Follow-up? 24 have Facebook. We have 23andMe. We have Ancestry.com.
25 SENATOR DANIELS: No. | just want to point 25 QOur information is far more accessible and prevalent
31 33

1 outthat -- 1 thanit'sever been before. And increasingly, the

2 MS. TENTARELLI: Itisinthoselines. 2 patchwork of statutory protections that we have are

3 MR. DANIEL: -- | think the question would 3 just not sufficient.

4 indeed include the word information. 4 | do want to note that CACR16 is actually

5 MR. CHAIRMAN: Senator Fuller Clark? 5 pretty limited. It does not prohibit any and all

6 SENATOR FULLER CLARK: Just with that 6 accessto persona and private information. As

7 notation, are you comfortable that with that reference 7 Representative Kurk said, instead it would effectively

8 toinformation that the interpretation of this can be 8 change the balancing that a court aready does when

9 madeclear? 9 deciding whether government interest in gaining access
10 MS. TENTARELLI: I'mnot sure. Again, | 10 toinformation outweighs the nature and degree of
11 wonder whether people will think that means | don't 11 intrusion onanindividua's privacy interest. So
12 haveto participatein the Censusin 2020. What kind 12 specificdly, it would require the Government to now
13 of information, for what uses, and | redlize were 13 show acompelling State interest in obtaining access to
14 talking about the Constitution and things are not 14 personal and private information before a court would
15 gpelled out that way. | just fear there's going to be 15 order such access.
16 confusion on the part of the voters. 16 Sometimes the State will be able to meet that
17 SENATOR FULLER CLARK: Thank you. 17 burden, particularly in instances of public safety.
18 MR. CHAIRMAN: Thank you for your testimony. 18 Accessto persona and private information for which
19 Weappreciateit. 19 the Government has probable cause to believe will help
20 MS. TENTARELLI: Thank you for the 20 solveacrimewill still be accessible by asearch
21 opportunity. 21 warrant. By contrast, random gathering of personal and
22 MR. CHAIRMAN: Does anybody else want to 22 private information by the Government as part of a
23 gpeak onthis? 23 fishing expedition, or just because nothing stops the
24 Then we will hear from our final speaker, 24 Government from doing so, will be prohibited by virtue
25 Jeanne Hruska 25 of the balancing test described.
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1 It's also important to know, as 1 CERTIFICATION
2 Representative Kurk said, that CACR16 only appliesto 2
3 government conduct related to individuals. The one 3 I, Alicia Jarrett, transcriber, hereby
4 dlight cavest to that isit would apply to commercia 4 certify that the foregoing is a correct transcript from
5 conduct done on behalf of the Government. So there was 5 therecording provided.
6 some question about kind of could the Government ask 6
7 companiesto volunteer information, and | think there 7
8 would be aquestion there. If companies are acting on 8
9 behalf of the Government, it could get caught by this, 9
10 and rightfully so. 10 ALICIA JARRETT, AAERT NO. 428 DATE: October 24, 2025
11 So on that, Part 1 of the New Hampshire 11
12 Congtitution, aswe al know, it only regulates 12
13 interactions between the Government and the individual . 13
14 It'snot designed to manage relationships or exchanges 14
15 between private individuals or entities. So CACR161is 15
16 absolutely needed to respond to the technologica age 16
17 that wenow livein, but it isalso limited to respond 17
18 to peoplée's concerns about law enforcement, about 18
19 public safety, and we think it strikes the right 19
20 balance between those two things. 20
21 With that said, I'm happy to answer 21
22 questions. 22
23 MR. CHAIRMAN: Probably adumb one, but you 23
24 mentioned probable cause. Isthat standard to generate 24
25 awarrant? 25
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MS. HRUSKA: Yeah, the same standards for a
search warrant that exist now would happen under this.
It just -- thiswould now get factored into the court's
balancing test.

MR. CHAIRMAN: Any questions? Going once,
going twice. Thank you very much for your testimony.

MS. HRUSKA: Thank you.

MR. CHAIRMAN: | put it out there and nobody
€else wants to speak on this. 1'm going to close the
hearing.

(Recording ends)

* * % k %
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HB 1347, relative to information to be included in the minutes under the right-to-know law.
Ought to Pass with Amendment, Vote 4-1.

Senator Gannon for the committee.

HB 1372, prohibiting the implanting of subcutaneous identification devices in individuals.
Ought to Pass with Amendment, Vote 4-1.

Senator French for the committee.

HB 1443, relative to a jury’s determination as to the applicability of a law.

Inexpedient to Legislate, Vote 4-1.

Senator Lasky for the committee.

HB 1627-FN, prohibiting the transmission of images or sounds of another person who is on private property
or to conduct surveillance activity.

Interim Study, Vote 2-1.

Senator Carson for the committee.

PUBLIC AND MUNICIPAL AFFAIRS

HB 1307, relative to the presentation of a default budget.
Inexpedient to Legislate, Vote 5-0.

Senator Birdsell for the committee.

RULES AND ENROLLED BILLS

CACR 15, relating to legal actions. Providing that taxpayers have standing to bring actions against the
government.

Ought to Pass, Vote 3-0.

Senator Avard for the committee.

CACR 16, Relating to privacy. Providing that an individual’s right to live free of governmental intrusion is
natural, essential, and inherent.

Ought to Pass, Vote 3-0.

Senator Fuller Clark for the committee.

HB 1243, relative to exemptions from property attachments.

Interim Study, Vote 3-0.

Senator Daniels for the committee.

TRANSPORTATION

HB 314, relative to autonomous vehicles.

Ought to Pass with Amendment, Vote 5-0.

Senator Birdsell for the committee.

HB 500, relative to organizations that are authorized to issue decals.
Inexpedient to Legislate, Vote 5-0.

Senator Birdsell for the committee.

HB 1549, relative to the availability of vehicle accident reports.
Ought to Pass, Vote 5-0.

Senator Watters for the committee.

HB 1595, relative to the use of the left lane of a multilane roadway.
Ought to Pass, Vote 5-0.

Senator Ward for the committee.

HB 2018, relative to the state 10-year transportation improvement program.
Ought to Pass with Amendment, Vote 5-0.

Senator Birdsell for the committee.

WAYS AND MEANS

HB 263, relative to facilities licenses for charitable gaming.

Ought to Pass with Amendment, Vote 3-2.

Senator Giuda for the committee.

HB 324, establishing a commission to study utility property valuation and recommend legislation to reform
the current system of taxing utility property in New Hampshire.

Ought to Pass with Amendment, Vote 5-0.

Senator Feltes for the committee.

HB 1251, relative to indicia for payment of taxes on the transfer of real property.
Ought to Pass with Amendment, Vote 4-1.

Senator Feltes for the committee.
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5/2/2018 Full House Session: Debate on CAR16 Audio Transcription
2 4
1 (Recording begi ns) 1 thosethree words.
2 THE CLERK:  Thank you, M. President. The 2 Secondly, there was some concern raised about
3 Conmittee on Rules and Enrolled Bills to which was 3 thedefinitions or private or persona information.
4 referred CACR16, an act relating to privacy providing 4 NOW, both of thoseterms privateinformation and
5 that an individual's right to live free of governmental 5 personal information -- now, you saw referenceto
6 intrusion is natural, essential, and inherent. Having 6 medical records and variousthings And| -- you know,
7 considered the sane, the Committee recomends that the 7 of course, we do nheed to protect this. And wepassed
8 bill is ought to pass by a vote of three to zero. 8 50me|egis|a[ion about, you know, peop|e'sDNA samples
9 Senator Fuller Clark for the Committee. 9 should be not distributed or given to other people
10 SENATCR FULLER CLARK:  Thank you very nuch, 10 without the consent of the person whose sampleit is.
11 M. President. 11 | mean, these are the kinds of things we should and --
12 | nove CACRL6 ought to pass. This 12 attendtoin legidation.
13 constitutional amendment is a necessary response to the 13 But "private or persona", just exactly what
14 technol ogical and scientific era of genetic research. 14 doesthat cover? Something that's private or personal
15 1t fills the gap in the New Hanpshire Constitution 15 to one person may be vastly expansive compared to what
16 regarding individual protection from governnent 16 itistosomeoneese. And | don't know what we do but
17 intrusion in personal and private information. The 17 toinviteincredible amounts of litigation here on each
18 inposition of this burden will in no way hinder the 18 of those.
19 governnment's ability to function. Access to personal 19 And how isit, constitutionally, that we're
20 and private information which -- for which the 20 going to be able to determine that? | think in some
21 government has probable cause will still be accessible 21 wayswe -- you know, | do trust the voters. | voted
22 via a search warrant. 22 forthelast one. | had some concerns about it. | --
23 This amendnent is necessary to take back an 23 thevotersare going to sort that one out. | don't
24 individual's privacy in personal and private 24 think we should send something to the voterswhich is
25 information in response to the growi ng preval ence and 25 such aconundrum. Wehaveareﬁponsibility hereto
3 5
1 capacity of technology, particularly with regard to the 1 answer those kinds of questionsabout what ispri\/ate7
2 internet and electronic information. Please join the 2 what ispersonal, especielly if We'regoing to give
3 committee in voting CACRL6 ought to pass. 3 them the status of natural, essential, and inherent.
4 Thank you, M. President. 4 So | think we ought to have enough of us here
5 SENATOR AVARD: ~ Thank you, Senator Fuller 5 voting against this so that it can be considered more
6 dark. 6 thoroughly and seeif wereally aren't ableto do this
7 The notion is ought to pass. The bill is now 7 in statute.
8 on second reading. |s there any discussion? 8 Thank you, Mr. President.
9 Senator Vatters? 9 PRESIDENT MORSE: Senator Watters.
10 SENATOR WATTERS:  Thank you, M. President 10 Senator Giuda.
11 and -- and col |l eagues. | rise to express the need for 11 SENATOR GIUDA: Thank you, Mr. President. |
12 some caution on this anendment. | know that it came 12 wouldrisein support of this CACR. Although | do
13 through the House by one vote. | think there are a ot 13 share some of the concerns of my colleague from
14 of concerns raised over there. And you read the 14 District Number 4, | think, in the Constitution, we
15 hearing report, and | think an essential point is made. 15 establish abasisand a premise, and then we alow this
16 Despite the assurances about search warrants 16 legidature and our comrades across the way to
17 and so forth, do note that the |anguage that we're 17 establishin statute the meaning of those terms and
18 using here -- "natural, essential, and inherent" -- 18 that when those statutes fall short, the courts will
19 these are the strongest possible terns that go, you 19 adjudicate those meanings aswell. And that's been the
20 know, back centuries in jurisprudent and constitutional 20 history of our jurisprudence over time. So whilel
21 law, back particularly to John Locke. And | think that 21 would agree that we need caution, | aso agree we have
22 this language really needs to be -- the consequences 22 the power to define those terms ourselves. And that
23 need to be reconsidered because | think there's a 23 will flow from this amendment.
24 potential here for many, many necessary functions of 24 Thank you, Mr. President.
25 government to be preenpted because of the inclusion of 25 PRESIDENT MORSE: Question is on the adoption
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Audio Transcription

6 8
1 of the committee recommendation of ought to passon 1 THE CLERK: Senator D'Allesandro?
2 CACRI16. Further discussion? You ready for the 2 SENATOR D'ALLESANDRO: No.
3 question? 3 THE CLERK: Senator Fuller Clark?
4 UNIDENTIFIED: Roll cal. 4 SENATOR FULLER CLARK: Yes.
5 PRESIDENT MORSE: Roall call isrequired. 5 THE CLERK: Senator Gannon?
6 UNIDENTIFIED: Second. 6 SENATOR GANNON: Yes.
7 UNIDENTIFIED: Third. 7 THE CLERK: Senator Innis?
8 PRESIDENT MORSE: Question is on the adoption 8 SENATOR INNIS: Yes.
9 of the committee recommendation of ought to passon 9 THE CLERK: Senator Morse?
10 CACRI16. You ready for the question? The clerk will 10 PRESIDENT MORSE: Yes.
11 cdl aroll. 11 SENATOR AVARD: Theayes haveit. The motion
12 THE CLERK: Senator Woodburn? 12 ought to passisadopted 15to 9, and it's ordered to
13 SENATOR WOODBURN: No. 13 third reading.
14 THE CLERK: Senator Giuda? 14 (Recording ends)
15 SENATOR GIUDA: Yes. 15 * ok ok ok ok
16 THE CLERK: Senator Bradley? 16
17 SENATOR BRADLEY: Yes. 17
18 THE CLERK: Senator Watters? 18
19 SENATOR WATTERS: No. 19
20 THE CLERK: Senator Hennessey? 20
21 SENATOR HENNESSEY: No. 21
22 THE CLERK: Senator Gray? 22
23 SENATOR GRAY: Yes. 23
24 THE CLERK: Senator French? 24
25 SENATOR FRENCH: Yes. 25
7 9
1 THE CLERK: Senator Ward? 1 CERTIFICATION
2 SENATOR WARD: Yes. 2
3 THE CLERK: Senator Sanborn? 3 I, Alicia Jarrett, transcriber, hereby
4 SENATOR SANBORN: Yes. 4 certify that the foregoing is acorrect transcript from
5 THE CLERK: Senator Kahn? 5 therecording provided.
6 SENATOR KAHN: No. 6
7 THE CLERK: Senator Daniels? 7
8 SENATOR DANIELS: Yes. 8
9 THE CLERK: Senator Avard? 9
10 SENATOR AVARD: Yes. 10 ALICIA JARRETT, AAERT NO. 428 DATE: October 24, 2025
11 THE CLERK: Senator Lasky? 1
12 SENATOR LASKY: No. 12
13 THE CLERK: Senator Carson? 13
14 SENATOR CARSON: Yes. 14
15 THE CLERK: | think that wasayes. All 15
16 right. Senator Feltes? 16
17 SENATOR FELTES: No. 17
18 THE CLERK: Senator Cavanaugh? 18
19 SENATOR CAVANAUGH: No. 19
20 THE CLERK: Senator Reagan? 20
21 SENATOR REAGAN: Yes. 21
22 THE CLERK: Senator Soucy? 22
23 SENATOR SOUCY: No. 23
24 THE CLERK: Senator Birdsell? 24
25 SENATOR BIRDSELL: Yes. 25
3 (Pages 6 to 9)
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May 8, 2018
2018-1936-EBA
04/05
Enrolled Bill Amendment to CACR 16
The Committee on Enrolled Bills to which was referred CACR 16

AN ACT Relating to privacy. Providing that an individual's right to live free of governmental
intrusion is natural, essential, and inherent.

Having considered the same, report the same with the following amendment, and the
recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE

Explanation to Enrolled Bill Amendment to CACR 16

This enrolled bill amendment makes a grammatical correction.

Enrolled Bill Amendment to CACR 16

Amend paragraph IV of the resolution by replacing line 2 with the following:

“Are you in favor of amending the first part of the constitution by inserting after article 2-a a new
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On election day, New Hampshire ballots will include two measures to amend the
state constitution:

e Question 1, CACR 15, would allow the public to sue against state spending in
violation of the law.

e Question 2, CACR 16, assures the right to privacy from the government.

Each measure must be approved by two-thirds of those voting in order to become
part of the constitution.
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Question 1, CACR 15, would allow the public to sue against
state spending in violation of the law

The bill named CACR 15 was introduced in the House on January 3, sponsored by
four representatives: Bob Backus (D-12), Joseph Hagan (R-Chester), Claire
Rouillard (R-Goffstown), and Paul Berch (D-Westmoreland). It received an Ought to
Pass vote in the House on March 6 with the necessary three-fifths vote. It then
passed to the Senate where it received an Ought to Pass vote on May 2 with the
necessary three-fifths vote. Manchester Senators Lou D’Allesandro and Donna
Soucy were the only two to vote against it.

1. "Are you in favor of amending article 8 of the first part of the constitution to read
as follows: [Art.] 8. [Accountability of Magistrates and Officers; Publics Right to
Know.] All power residing originally in, and being derived from, the people, all the
magistrates and officers of government are their substitutes and agents, and at all
times accountable to them. Government, therefore, should be open, accessible,
accountable and responsive. To that end, the public’s right of access to govern-
mental proceedings and records shall not be unreasonably restricted. The public
also has a right to an orderly, lawful, and accountable govern-
ment Therefore, any individual taxpayer eligible to vote in the State shall
have standing to petition the Superior Court to declare whether the State or
political subdivision in which the taxpayer resides has spent, or has ap-
proved spending, public funds in violation of a law, ordinance, or constitu-
tional provision. In such a case, the taxpayer shall not have to demonstrate
that his or her personal rights were impaired or prejudiced beyond his or
her status as a taxpayer. However, this right shall not apply when the chal-
lenged governmental action is the subject of a judicial or administrative de-
cision from which there is a right of appeal by statute or otherwise by the
parties to that proceeding. “(Passed by the N.H. House 309 Yes 9 No: Passed
by the State Senate 22 Yes 2 No) CACR 15 YES O NoO

Manchester Representative Bob Backus (D-12) wrote, “I'm 100 percent on board.
NH had a 150 year tradition of allowing taxpayers to have standing to ask a NH court
to hear their claim that the government, state or municipal, were spending their tax
dollars illegally. The NH Supreme Court took this long-established right away in the

Duncan case on school vouchers in a case where Bill Duncan had prevailed in the
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Superior Court. As a result today it’s hard to see how anyone can challenge this, in
my opinion, blatantly unconstitutional, diversion of tax to private, including
religious, schools.”

Representative Paul Berch (D-Westmoreland) wrote, “This Constitutional
Amendment restores to the taxpayers of our State the legal ability to bring certain
lawsuits relating to the spending of public funds by the State or the political
subdivision in which the taxpayer resides. In doing so, our taxpayers will have
broader access to our Courts and greater ability to ensure governmental
accountability. As the NH Supreme Court noted several decades ago, every taxpayer
has a vital interest in proper government, regardless of whether his or her purse is
specifically affected. Until relatively recently, the NH Supreme Court recognized
taxpayer ‘standing’. This Amendment will assure that this important taxpayer right
will continue to be recognized and enforced.”

While Manchester Representative Tim Smith (D-10) did not take a position on the
amendment, he cautioned in a Manchester Ink Link opinion piece,

“This language would also open up the state government to a potential flood of
frivolous lawsuits (similarly to the amendment on personal privacy, doubly so if both
of them are ratified) all of which would be underwritten by the taxpayers. [...] Even
cases which are dismissed can still end up costing the state significant amounts of
money to litigate (the amount of your money the state government already spends
on litigation every year would shock you), and a number of people in the legislature
expressed concern about this potential consequence even though they supported the
amendment generally.”

In response to such concerns, Berch wrote, “There are significant limitations in the
kinds of suits that can be brought. The Judicial Branch did not indicate it would have
any difficulty handling potentially frivolous suits; requests for declaratory relief can
be expeditiously handled by the Courts.’

“A core reason for me is the increased funding of non-public schooling in NH
through the use, directly or indirectly, of public taxpayer money. In the Duncan case,
the NH Supreme Court held that taxpayers did not have standing to sue to determine
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whether this funding violates the state Constitution. This CACR would overturn the
Duncan decision.’

Manchester Senators Donna Soucy (D-18) and Lou D’Allesandro (D-20) voted
against this measure. Despite repeated attempts to get her comments, Soucy has not
replied. D’Allessandro said, “I think the amendment is not needed.”

Question 2, CACR 16 assures the right to privacy from the
government

The bill named CACR 16 was introduced in the House on January 3, sponsored by
Representatives Neal Kurk (R-Weare) and Renny Cushing (D-Hampton). It received
an Ought to Pass vote in the House on February 22 with the necessary three-fifths
vote. It then passed to the Senate where it received an Ought to Pass vote on May 15
with the necessary three-fifths vote (235-96). Fifteen Yea votes were cast by the
Senate (14 Republicans and 1 Democrat, Martha Fuller Clark of Portsmouth). Nine
Nay votes were cast by Democrats including Manchester Senators Kevin
Cavanaugh, Lou D’Allesandro, and Donna Soucy.

2. “Are you in favor of amending the first part of the constitution by inserting
after article-2-a a new article to read as follows: [Art.] 2-b. [Accountability of
Magistrates and Officers; Publics Right to Know.] An individual’s right to
live free from governmental intrusion in private or personal information
is natural, essential, and inherent.” (Passed by the N.H. House 309 House
Yes 9 No; Passed by State Senate 11 Yes 2 No) CACR 16
YESO NoO

Representative Neal Kurk (R-Weare) explained CACR 16, “This updates our Fourth
Amendment right to be free “... from unreasonable searches and seizures ...” for the
information age. It protects personal information from government snooping
regardless of where or how it is found.’

“Under the Fourth Amendment to the US constitution, and the similar Part 1, Article
19 of the NH Constitution, our “person, houses, papers and effects” are protected
against warrantless searches. In a world without email, video, cell phones, DNA and
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databases all private information was physical; it was letters, diaries and other
papers and objects. In order to get at them government agents would have to go to
where they were, find them and seize them.’

“Today, personal information can also be found in the cloud. It can be copied, not
seized. Bits of your DNA, which identify you, can be found on your fork after you
finish a meal at a restaurant. Government ought to demonstrate probable cause of a
crime to collect such information just as they do when they want to read private
letters. ¢

“The U.S. Supreme Court has established a two-part test to determine whether
personal information can be seized by the government. First, the individual must
demonstrate an expectation of privacy, i.e. do something, like closing a door, to show
that privacy is desired, and second the expectation of privacy must be reasonable.’

“Unfortunately, courts and ordinary people don’t think the same things are
reasonable. Most people would think that they haven’t surrendered their DNA by
dining out and they haven’t made their personal thoughts public by sending texts
and emails. Courts think those things are not private. Texts and emails are not
encrypted, so anyone with the right equipment can read them. Similarly, you didn’t
take that fork to the bathroom and wash it.’

“We need this amendment so that ordinary people’s expectation of privacy is the
norm, not the exception.”

Smith cautioned, “The language would grant a right to privacy from government
intrusion, but not from private intrusion. You’d have a right against a violation by
the state government, for example, publishing your private information on the
Internet (or whatever) but no protection at all against a creepy stalker doing the
same or against a company selling it to marketing firms. Statutory protections
against that sort of thing might come or go, as the whims of the state legislature
change, but constitutionally you’d have no right to that privacy.”

UN Professor of Law Buzz Scherr countered Smith’s concern, stating that it
“misperceives the point behind constitutional provisions regarding individual

rights: the New Hampshire Constitution, like the federal one, only protects
LEG094
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individuals from intrusions by the government. It does not and has never operated
to protect individuals from intrusion by other individuals or non-governmental
entities.’

“For example, the constitutional provision protecting individuals from unreasonable
searches and seizure — Part I, Article 19 of the NH Constitution — explicitly protect
individuals only from governmental intrusion. New Hampshire’s founders were
aware of the unparalleled power of state government to imprison or even execute its
citizens. As a result, in 1784—five years before the United States Constitution was
even established—they provided in the New Hampshire Constitution a Bill of Rights
for those accused of crimes as a necessary safeguard against government abuse just
like other rights conferred by our founders - freedom of the press, freedom of speech,
the right to bear arms, etc. The founders conceived the NH Bill of Rights to rein in
the power of the government, not to rein in the power of other individuals or entities
as to each other.’

“The threats posed by large commercial and industrial enterprises to our personal
and private information are substantial, to say the least. The legislature can craft
appropriate solutions to those concerns without using the New Hampshire
Constitution inappropriately to do so. In fact, a number of legislators are already
acting to develop broad legislation to address intrusions by private entities.”

Smith wrote about a second concern, that “It might end up opening the state
government to a flood of lawsuits (at varying levels of frivolity or legitimacy) from
people who don’t want the government to know how much money they make (their
income being “personal information”) but still want to receive some government
service which is means-tested against personal income. Or a driver challenging that
the DMV has no right to know if they wear corrective lenses.”

Smith added that the amendment, “might have implications during criminal
investigations and it is unknown how the courts would interpret this wording in
conjunction with the 4th amendment of the US Constitution in relation to the
discovery process during a trial. Does the state have standing to violate your
constitutional right to privacy if you are under investigation for a speeding ticket?
How about under investigation for robbing a bank?”
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Scherr responded, “Yes, there will be a temporary flood of lawsuits by those who
believe that Q2 will create an absolute right to informational privacy no matter what
the governmental interest involved. The huge majority of those lawsuits will go
nowhere because no constitutional right is absolute. For example, the right to free
speech falls in certain circumstances to the need to ensure public safety. The right to
bear arms does not mean that no regulation of gun possession is allowed.’

“In the privacy context, what will happen in the courts is that a court will balance the
nature of the right to privacy and the extent of the intrusion on that right against the
governmental interest at stake. So, while the bank robber may have a constitutional
right to privacy in personal information, it will likely fall in the face of the
governmental interest of preventing crime.’

“Practically speaking the most important effect of Q2 is that it will lay down a new
marker that recalibrates courts’ consideration of the balancing of one’s privacy
interests against the government’s interest in its interference. It will say to the
courts an individual’s privacy interest in personal information is worthy of more
consideration than it previously has been. It will still allow law enforcement to gain
search warrants when they have sufficient justification. But, it will give simpler and
more direct respect to one’s personal information than currently exists. This is
particularly important in the face of ever-evolving technology that outpaces the
courts’ current ability to keep up.’

“Rest assured that Q2 does not mean that criminals will go free and that our society
as we know it will fall apart because people care more about protecting their private
information than each other. Rather, Q2 is a moderate, rational and significant
improvement in our ability to protect our personal information from unjustified
governmental intrusion.”

Manchester Senators Donna Soucy (D-18) Kevin Cavanaugh (D-16), and Lou
D’Allesandro (D-20) voted against this measure. Soucy and Cavanaugh declined to
comment for this report. D’Allessandro said, “I think the amendment is not needed.”

< Manchester STEAM Events: Oct. 14-20

> Monarchs set for success this season
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NEWS & COMMENTARY

On Election Day, the Voters
of New Hampshire Gan
Protect Their Privacy in the
Digital Age

Chad Marlow, Senior Policy Counsel, ACLU
Neal Kurk, Representative (Hillsborough 2), New Hamsphire House of Representatives

October 15, 2018
“Live free or die”

As reflected in its official state motto, no state has unequivocally embraced the
principles of liberty and privacy more than the state of New Hampshire. These ideals
make up the core of the state’s philosophical DNA. It is therefore surprising that New
Hampsbhire is conspicuously missing from the list of the 10 diverse states that have

explicitly enshrined the right to privacy in their constitutions. But on Election Day,
Granite State voters will have a chance to remedy that oversight.

Earlier this year, the New Hampshire Legislature passed by a necessary two-thirds
vote a proposed amendment to the state constitution guaranteeing the right to
privacy in the digital age. Now it’s up to voters to enshrine that natural right. New
Hampshire’s ballot Question 2 (Q2) would do just that by adding simple but mighty
language to the constitution: “An individual's right to live free from governmental
intrusion in private or personal information is natural, essential, and inherent.”
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The risks to personal privacy are certainly greater today than they were when Gen.
John Stark wrote — “Live free or die. Death is not the greatest of evils.” — in an 1809
letter to his fellow veterans of the Battle of Bennington, a turning point in the
American Revolutionary War. Today’s powerful surveillance technologies can provide

the state government and state and local law enforcement agencies with the ability to
spy on people when they walk on public sidewalks, drive on public roads, play in
public parks, attend public schools, and visit public libraries. They can track you
using your own cell phone like a GPS device. They can access your internet search
history and social media accounts, and they can read your text messages and emails.

Without state constitutional protections, privacy is not the Granite State’s default
setting. Rather, it needs to be repeatedly established, protected, and defended by the
state legislature each time a new surveillance technology or method is established,
which is a common occurrence in our modern technological world. State legislators
should not play an endless game of Whack-A-Mole against threats to their residents’
privacy. Relying exclusively on piecemeal statutes or search and seizure provisions

written before the dawn of the internet is no way for New Hampshire to protect
privacy.

To be sure, the Fourth Amendment to the United States Constitution provides every
American with privacy rights. But in New Hampshire, where the right to privacy is a

bedrock, nonpartisan political value, the U.S. constitutional right to privacy should be
considered a floor, not a ceiling. That is why it is high time for the voters of New
Hampshire to follow their legislature’s lead by voting to guarantee an explicit right to
informational privacy in the state constitution.

Understandably, some New Hampshire voters may find it hard to believe their state
does not already have the nation’s highest privacy standards, but a simple
examination of current state law reveals that it does not. For example, while Part I,
Article 19 of the New Hampshire Constitution provides some privacy protections in
the arena of police investigations, if Q2 were adopted, the constitution would provide
much broader protection against a wide array of potential governmental intrusions
into private, personal information.
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Q2 would require that the government obtain a judicial warrant, supported by
probable cause, before accessing any personal information. If contested, the
government would need to show a compelling state interest in obtaining access to
that information before a court would allow the government access. This is not
intended to be an insurmountable burden, especially when public safety is
legitimately at risk, but it will serve as an important speed bump — and, from time to
time, an all-out stop sign — on the road between the government and your private
information.

Q2 would also help prevent the police from accessing your private information
through third parties. For instance, Q2 would deny the police access to any account
held by your internet service provider unless you provided your ISP with a waiver or
the police obtained a warrant. This principle applies to an array of circumstances
where a third party has not obtained your consent to turn your personal information
over to the police.

Put simply, adopting Q2 would fill important gaps in current statutory privacy
protections and would provide automatic privacy protections regardless of what the
next wave of surveillance technologies and techniques bring. Nothing could be more
consistent with New Hampshire’s legacy of cherishing individual liberty. This
November, New Hampshire voters should vote yes on Ballot Question 2.

Every day across the nation, the ACLU is called on to defend all the freedoms
guaranteed in the Constitution and the Bill of Rights. There's never been a more
important time for to support the ACLU and our effective work to protect civil
liberties. If you like what you just read, help us continue to speak freely by donating
today.
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The Right to 'Live Free From Government'? New
Hampshire Voters Just Gave It to Themselves.

Privacy concerns have prompted 10 states to add privacy protections in
their constitutions.

October 24, 2018 ¢ Graham Vyse
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New Hampshire state Rep. Neal Kurk, in 2009 (AP/Jim Cole)

SPEED READ:

e New Hampshire's Question 2 will add "an individual's right to live free from
governmental intrusion” into the state's constitution.

e 10 other states have similar language in their constitutions.

e The ballot measure was pushed by state Rep. Neal Kurk, one of the nation's
staunchest legislative defendants of privacy.

Chad Marlow, a privacy lawyer for the American Civil Liberties Union (ACLU), has a
ritual.

Each year, at the start of the New Hampshire legislative session, he reads a slew of
proposed bills from longtime Republican state Rep. Neal Kurk, one of the nation's
most prolific lawmakers on the issue of privacy. Marlow says reading his legislative
priorities -- from regulating surveillance drones to challenging government
disclosure of voter information -- is "like Christmas" for a civil libertarian like
himself.

isn't seeking another term in Concord, but New Hampshire voters gave him a
. ewell gift this year.
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ADVERTISEMENT

They overwhelmingly approved Question 2 on the November ballot, which aims to
protect Granite State residents' privacy rights. The measure amends the state
constitution to say: "An individual's right to live free from governmental intrusion
in private or personal information is natural, essential and inherent."

The goal is to ensure that governments get permission before snooping through
citizens’ private social media accounts, internet search histories, emails and text
messages.

"Without state constitutional protections, privacy is not the Granite State’s default
setting," Kurk and Marlow wrote in a recent ACLU blog post. "Rather, it needs to be
repeatedly established, protected and defended by the state legislature each time a
new surveillance technology or method is established, which is a common
occurrence in our modern technological world."

ADVERTISEMENT

As Kurk and Marlow point out, 10 states -- including Arizona, California, Florida,
Illinois, Montana and Washington -- already have similar privacy protections in
their constitutions. It’s not surprising that the state that has adopted "Live Free or
Die" as its motto would want to join their ranks, and that the new constitutional
language was approved with strong bipartisan majorities in the New Hampshire
legislature.

But state Rep. Timothy Smith, a Democrat who declined to reveal how he voted in
the House's anonymous vote to pass the amendment, said many of his fellow
lawmakers were afraid to oppose it for fear of appearing anti-privacy, and because
they didn't expect it to pass. He had "serious reservations" about how it's written.

The measure, he said, will "grant a right to privacy in your personal information
1 the government, but it would provide you absolutely no right to protection
waatsoever against somebody stealing a hairbrush out of your trash and doing one

https://www.governing.com/archive/gov-new-hampshire-privacy-ballot-live-free-die-government.html 3/6
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of those 23andMe DNA sequence things and publishing the results on the internet."

Smith is also concerned that the amendment’s vague language may lead to frivolous
lawsuits against the state.

"It’s not hard to imagine someone trying to sue the government because they don’t
think the Department of Motor Vehicles (DMV) has a right to know whether they
wear glasses," he said.

Marlow isn’t worried. He’s familiar with the DMV concern but insists that none of
the states with existing privacy provisions "are facing a bunch of nearsighted
drivers driving around." In other words, he said citizens aren't abusing these
protections.

Even some of the amendment's critics expected voters to approve it.

"It’s got good, flowery constitutional language, talking about high-minded
principles,” said Smith. "Everyone’s gonna love that."

Before the vote, Kurk wasn’t saying much. He made no public statement following
news reports about his decision not to seek another term. Reached briefly by phone,
the only comment he would make about his career defending privacy was an
irritated assertion of his own.

"I'm a private person,” he said curtly before ending the call. "I don't need this kind
of attention."

For results of the most important ballot measures, click here.

Graham Vyse
Staff Writer

<E MORE STORIES BY GRAHAM VYSE
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]
Most Read

1 States Crack Down on License Plate Flippers Used to Avoid Police, Fees

2 What the Federal Shutdown Means for States and Localities

3 Oregon Transportation Deal Highlights Growing Infrastructure Costs

ADVERTISEMENT

Stay on top of the latest state & local government news.

Sign up for Governing Daily. Delivered each morning to your inbox.

Email Address*
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OFFICIAL BALLOT FOR

ACWORTH

GENERAL ELECTION
NOVEMBER 6, 2018

Offices ‘

Democratic

Candidates

INSTRUCTIONS TO VOTERS

1. To Vote. Completely fill in the oval @ to the right of your choice. For each office
vote for not more than the number of candidates stated in the sentence: “Vote for not
more than ____.” If you vote for more than the stated number of candidates, your
vote for that office will not be counted.

2. To Vote hy Write-In. To vote for a person whose name is not printed on the
ballot, write in the name of the person in the “write-in” space. Completely fill in the
oval @B to the right of your choice.

Republican

Libertarian and

Write-in

For
Governor
Vote for not more than 1

Molly Kelly

Candidates

Chris Sununu

Other Candidates

Jilletta Jarvis

Candidates

o
Governor

ForRepresentative

in Congress
\/ote for not more than 1

Ann McLane Kuster

Steven Negron

Justin 0'Donnell

—

Representative in Congress

For
Executive Councilor
Vote for not more than 1

Andru Volinsky >

James S. Beard

Executive Council

For
State Senator
Vote for not more than 1

Jenn Alford-Teaster )

Ruth Ward

State Senator

For
State
Representative
Sullivan

District 7
Vote for not more than 1

Claudia Y. Istel ™

Judy Aron

State Representative [
Sullivan District 7

For
State
Representative
Sullivan
District 11

Vote for not more than 1

Bruce L. Cragin

Steven Smith

State Representative (|
Sullivan District 11

For

Sheriff

Vote for not more than 1

John P. Simonds * »

John P. Simonds

Sheriff

For
County Attorney

Vote for not more than 1

Marc Hathaway O

Marc Hathaway

—

County Attorney

For
County Treasurer
Vote for not more than 1

Michael Sanderson

—

County Treasurer

For
Register of Deeds
Vote for not more than 1

Janet Gibson —

o
Register of Deeds

For
Register of Probate|
Vote for not more than 1

Raymond Gagnon

Timothy 0'Hearne —

—

Register of Probate

For
County
Commissioner,
1st District

Vote for not more than 1

Jeff Barrette

County Commissioner

For
County
Commissioner,
3rd District

Vote for not more than 1

George Hebert —

-

County Commissioner

2018 CONSTITUTIONAL AMENDMENT QUESTIONS
Constitutional Amendments Proposed by the 2018 General Court

1. “Are you in favor of amending article 8 of the first part of the constitution to read as follows:

[Art.] 8. [Accountability of Magistrates and Officers; Public’s Right to Know.] All power residing originally in, and being derived from,
the people, all the magistrates and officers of government are their substitutes and agents, and at all times accountable to them. Gov-
ernment, therefore, should be open, accessible, accountable and responsive. To that end, the public’s right of access to governmental
proceedings and records shall not be unreasonably restricted. The public also has a right to an orderly, lawful, and accountable gov-
ernment. Therefore, any individual taxpayer eligible to vote in the State, shall have standing to petition the Superior Court to declare
whether the State or political subdivision in which the taxpayer resides has spent, or has approved spending, public funds in violation
of a law, ordinance, or constitutional provision. In such a case, the taxpayer shall not have to demonstrate that his or her personal
rights were impaired or prejudiced beyond his or her status as a taxpayer. However, this right shall not apply when the challenged
governmental action is the subject of a judicial or administrative decision from which there is a right of appeal by statute or otherwise
by the parties to that proceeding.”

(Passed by the N.H. House 309 Yes 9 No; Passed by State Senate 22 Yes 2 No) CACR 15

Yes ¢ No¢

2. “Are you in favor of amending the first part of the constitution by inserting after article 2-a a new article to read as follows:

[Art.] 2-b. [Right to Privacy.] An individual’s right to live free from governmental intrusion in private or personal information is natural,
essential, and inherent.”

(Passed by the N.H. House 235 Yes 96 No; Passed by State Senate 15 Yes 9 No) CACR 16

Yes O No (™
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GENERAL ELCECTION
November 6, 2018

Constitutional Amendment Questions

Question No. 1

Question No. 2

Yes No Yes No
Belknap County 18,899 5,099 19,035 4,533
Carroll County 17,040 3,361 17,348 3,606
Cheshire County 22,872 4712 21,878 6,291
Coos County 7,742 1,670 8,055 1,647
Grafton County 29,005 6,154 28,335 7,464
Hillsborough County 117,359 23,791 116,750 26,696
Merrimack County 43,793 10,878 43,596 12,312
Rockingham County 104,290 20,446 103,737 22,312
Strafford County 38,561 7,370 38,523 8,309
Sullivan County 11,957 2,654 12,068 2,849
Totals 411,518 86,135 409,325 96,019

Belknap County

Constitutional Amendment Questio

ns

Question No. 1

Question No. 2

Yes No Yes No
Alton 1,967 408 1,979 432
Barnstead 1,382 351 1,406 353
Belmont 1,872 377 1,881 436
Center Harbor 446 87 453 78
Gilford 2,742 583 2,733 638
Gilmanton 1,158 254 1,174 269
Laconia Ward 1 875 197 874 222
Laconia Ward 2 641 119 643 130
Laconia Ward 3 721 189 704 220
Laconia Ward 4 622 142 658 136
Laconia Ward 5 483 112 482 132
Laconia Ward 6 1,005 1,086 1,020 203
Meredith 2,279 455 2,299 499
New Hampton 822 180 810 204
Sanbornton 963 303 972 330
Tilton 921 256 947 251
TOTALS 18,899 5,099 19,035 4,533
Carroll County Constitutional Amendment Questions
Question No. 1 Question No. 2
Yes No Yes No
Albany 231 38 250 33
Bartlett 1,055 237 1,138 249
Brookfield 261 50 257 63
Chatham 119 23 123 19
Conway 2,886 560 2,979 567
Eaton 193 35 193 39
Effingham 466 91 486 86
Freedom 585 122 582 127
Hale's Location 77 14 82 11
Hart's Location 32 1 30 3
Jackson 442 76 438 95
Madison 919 168 910 206
Moultonborough 1,903 367 1,932 387
Ossipee 1,134 265 1,210 228
Sandwich 642 155 614 183
Tamworth 919 194 942 193
Tuftonboro 1,018 210 1,029 229
Wakefield 1,479 300 1,518 319
Wolfeboro 2,679 455 2,635 569
Totals 17,040 3,361 17,348 3,606
App. 439
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Cheshire County

Constitutional Amendment Questions

Coos County

Constitutional Amendment Questions

November 6, 2018 | Question No. 1 Question No. 2 Question No. 1 Question No. 2
Yes No Yes No Yes No Yes No
Alstead 645 132 628 167| |Atkinson & Gilmanton Academy Grant 0 0 0 0
Chesterfield 1,301 278 1,257 357| |Bean's Grant 0 0 0 0
Dublin 640 124 569 213| |Bean's Purchase 0 0 0 0
Fitzwilliam 724 162 661 242] IBerlin 1,867 383 1,921 383
Gilsum 253 67 265 61| JCambridge 2 0 2 0
Harrisville 452 89 355 196| JCarroll 291 60 276 79
Hinsdale 918 194 942 192| |Chandler's Purchase 0 0 0 0
Jaffrey 1,631 302 1,494 460]| |Clarksville 83 14 89 11
Keene Ward 1 968 170 985 220]| [Colebrook 511 93 532 99
Keene Ward 2 1,373 270 1,303 374| |Columbia 174 36 183 33
Keene Ward 3 1,282 268 1,215 356| |Crawford's Purchase 0 0 0 0
Keene Ward 4 1,339 273 1,253 382| |Cutt's Grant 0 0 0 0
Keene Ward 5 1,668 315 1,545 468| |Dalton 279 58 289 53
Marlborough 680 114 659 154 IDix's Grant 0 0 0 0
Marlow 269 64 275 64| |Dixville 1 4 5 0
Nelson 268 46 241 79| |Dummer 73 20 77 19
Richmond 388 67 394 75| |Errol 113 22 115 22
Rindge 1,856 446 1,734 610]| |Erving's Location 0 0 0 0
Roxbury 83 21 77 28| |Gorham 810 172 839 158
Stoddard 416 110 402 144] |Green's Grant 1 0 1 0
Sullivan 213 60 207 75| [Hadley's Purchase 0 0 0 0
Surry 252 66 244 91| |Jefferson 355 74 357 81
Swanzey 2,076 417 2,080 479]| |Kilkenny 0 0 0 0
Troy 349 77 349 87| |Lancaster 885 181 893 190
Walpole 1,281 243 1,246 302| |Low & Burbank's Grant 0 0 0 0
Westmoreland 594 145 548 196 JMartin's Location 0 0 0 0
Winchester 953 192 950 219| [Milan 339 85 351 82
Totals 22,872 4,712| 21,878 6,291| [Millsfield 13 2 13 2
Northumberland 436 108 460 104
Odell 0 0 0 0
Pinkham's Grant 0 0 1 0
Pittsburg 234 55 247 48
Randolph 168 28 165 32
Sargents Purchase 0 0 0 0
Second College Grant 0 0 0 0
Shelburne 142 35 155 28
Stark 121 36 129 37
Stewartstown 165 34 178 30
Stratford 115 40 92 33
Success 0 0 0 0
Thompson & Meserve's Pur. 0 0 0 0
Wentworth's Location 15 0 15 0
Whitefield 549 130 670 123
Totals 7,742 1,670 8,055 1,647

App. 440
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Constitutional Amendment Questions

Constitutional Amendment Questions

Grafton County Hillsborough
November 6, 2018 Question No. 1 Question No. 2 | JCounty Question No. 1 Question No. 2
Yes No Yes No Yes No Yes No
Alexandria 535 123 538 124 JAmherst 4754 821 4612 1059
Ashland 643 154 656 156 JAntrim 867 195 868 202
Bath 315 77 340 56| |Bedford 8,149 1,616 7,949 1,959
Benton 99 32 103 38| Bennington 429 95 439 94
Bethlehem 881 210 900 210] Brookline 1,926 408 1,925 443
Bridgewater 402 94 409 105] JDeering 546 180 566 166
Bristol 933 195 917 225| jFrancestown 642 150 658 150
Campton 1,167 254 1,144 300| fGoffstown 5,249 1,072 5,172 1,274
Canaan 1,028 242| 1,033 261| §Greenfield 537 114 547 115
Dorchester 107 33 116 29| fGreenville 471 116 489 112
Easton 122 47 141 36| fHancock 755 158 711 217
Ellsworth 34 8 35 9| JHillsborough 1,676 363 1,738 344
Enfield 1,469 279 1,423 335| [Hollis 3,201 611 3,165 727
Franconia 430 119 421 131 JHudson 6,911 1,265 6,921 1370
Grafton 365 111 351 135( fLitchfield 2,760 535 2,798 565
Groton 177 51 197 44| fLyndeborough 620 107 624 118
Hanover 4,422 817| 3,970 1320 jManchester Ward 1 2,989 824 2,979 920
Haverhill 1,152 272 1,214 250( fManchester Ward 2 2,669 577 2,662 639
Hebron 277 72 271 83| [Manchester Ward 3 1,716 331 1,670 390
Holderness 778 209 761 248| [Manchester Ward 4 1,694 345 1,715 373
Landaff 138 27 138 29| [Manchester Ward 5 1,183 261 1,216 259
Lebanon Ward 1 1,559 281 1,484 385| fManchester Ward 6 2,625 567 2,609 639
Lebanon Ward 2 1,417 296 1,387 351| fManchester Ward 7 1,865 417 1,909 417
Lebanon Ward 3 1,563 273 1,471 371| fManchester Ward 8 2,648 614 2,678 666
Lincoln 464 109 485 107| fManchester Ward 9 2,115 479 2,121 524
Lisbon 365 81 380 71| fManchester Ward 10 2,148 492 2,114 479
Littleton 1,688 314| 1,689 342| [Manchester Ward 11 1,662 322 1,646 378
Livermore 0 0 0 0| fManchester Ward 12 2,439 467 2,419 548
Lyman 173 44 177 46| fMason 514 118 538 109
Lyme 741 149 652 337| |Merrimack 8,698 1,546 8,602 1809
Monroe 284 62 289 74| Milford 4,789 870 4,734 1025
Orange 109 25 104 31| jMont Vernon 903 227 833 324
Orford 399 97 380 129 fNashua Ward 1 3,047 579 2,954 701
Piermont 243 49 231 57| |Nashua Ward 2 2,461 551 2,424 623
Plymouth 1,894 393| 1,886 426| [Nashua Ward 3 2,343 551 2,289 604
Rumney 514 120 517 135| fNashua Ward 4 1,460 358 1,512 344
Sugar Hill 250 64 249 72| |Nashua Ward 5 3,057 606 3,050 667
Thornton 816 177 816 187| fNashua Ward 6 2,039 441 2,089 445
Warren 144 22 145 23| INashua Ward 7 2,007 423 2,004 462
Waterville Valley 172 31 161 45| INashua Ward 8 2,751 508 2,693 618
Wentworth 288 47 291 58| fNashua Ward 9 2,776 543 2,744 604
Woodstock 448 94 463 93| fNew Boston 2,057 496 2,057 541
Totals 29,005 6,154| 28,335 7,464 INew Ipswich 1,701 286 1,762 273
Pelham 4,169 803 4,258 818
Peterborough 2,540 462 2,436 599
Sharon 166 37 171 36
Temple 547 120 535 137
Weare 2,688 537 2,767 542
Wilton 1,331 214 1,308 254
Windsor 69 13 70 14
Totals 117,359 23,791| 116,750 26,696
LEG108
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Merrimack County Constitutional Amendment Questions Rockingham Constitutional Amendment Questions
November 6, 2018 Question No. 1 Question No. 2 JCounty Question No. 1 Question No. 2
Yes No Yes No Yes No Yes No
Allenstown 1,139 231 1,165 231JAtkinson 2,688 454 2,714 506
Andover 475 208 736 237JAuburn 2,141 395 2,152 450
Boscawen 867 177 882 182]Brentwood 1,525 333 1,496 389
Bow 2,919 733 2,830 862]Candia 1,469 318 1,474 348
Bradford 536 143 541 152)Chester 1,755 339 1,765 367
Canterbury 951 233 930 266Danville 1,400 251 1,420 264
Chichester 892 187 843 276]Deerfield 1,585 469 1,651 438
Concord Ward 1 1,236 253| 1,241 292]Derry 8,116 1,674 8,162 1,860
Concord Ward 2 1,032 197 1,024 249]East Kingston 944 196 960 207
Concord Ward 3 830 211 786 276JEpping 2,360 457 2,421 465
Concord Ward 4 1,064 294 1,026 353|Exeter 5,710 1,086 5,515 1,401
Concord Ward 5 1,265 517 1,188 621fFremont 1,496 323 1,512 337
Concord Ward 6 902 242 912 241)Greenland 1,744 253 1,719 317
Concord Ward 7 1,349 367| 1,254 477jHampstead 3,150 563 3,176 618
Concord Ward 8 1,005 223 1,003 249|Hampton 6,356 1,044 6,276 1276
Concord Ward 9 853 212 807 269 Hampton Falls 976 208 990 206
Concord Ward 10 1,526 427| 1,489 496 Kensington 873 166 866 188
Danbury 343 107 367 90]Kingston 2,178 388 2,172 453
Dunbarton 1,058 267| 1,010 319]Londonderry 8,075 1,610 7,988 1731
Epsom 1,374 346 1,433 328 New Castle 556 86 528 132
Franklin Ward 1 681 142 690 152fNewfields 746 173 747 188
Franklin Ward 2 431 141 464 129fNewington 376 72 386 76
Franklin Ward 3 764 202 778 201fNewmarket 3,385 1,614 3,341 726
Henniker 1,418 359| 1,415 387JNewton 1,531 265 1,541 280
Hill 276 85 295 74North Hampton 1,999 320 1,969 387
Hooksett 4,428 846| 4,388 981jNorthwood 1,397 364 1,422 367
Hopkinton 2,193 689 2,109 821Nottingham 1,824 364 1,810 420
Loudon 1,723 416| 1,785 400fPlaistow 2,424 399 2,490 397
New London 1,893 373| 1,827 466QPortsmouth Ward 1 1,684 281 1,605 398
Newbury 849 187 858 208}Portsmouth Ward 2 1,997 303 1,853 474
Northfield 1,183 303 1,200 302}Portsmouth Ward 3 1,470 227 1,409 340
Pembroke 2,061 454| 2,031 527]Portsmouth Ward 4 1,370 235 1,353 291
Pittsfield 939 272] 1,002 228}Portsmouth Ward 5 1,614 272 1,508 398
Salisbury 437 107 457 106jRaymond 2,878 647 2,897 687
Sutton 687 169 681 198JRye 2,756 386 2,649 547
Warner 1,093 259 1,035 339)Salem 8,544 1,649 8,697 1732
Webster 577 168 586 178]Sandown 2,076 367 2,100 386
Wilmot 544 131 528 149)Seabrook 2,333 491 2,391 487
Totals 43,793 10,878| 43,596 12,312§South Hampton 345 69 363 64
Stratham 3,222 488 3,111 656
Windham 5,222 847 5,138 1058
Totals 104,290 20,446 103,737 22,312
LEG109
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Strafford County Constitutional Amendment Questions
November 6, 2018 Question No. 1 Question No. 2

Yes No Yes No
Barrington 3155 656 3186 707
Dover Ward 1 1,720 256 1,672 352
Dover Ward 2 1,802 280 1,755 279
Dover Ward 3 2,099 394 2,063 494
Dover Ward 4 1,878 308 1,866 363
Dover Ward 5 1,429 326 1,414 323
Dover Ward 6 1,351 249 1,358 292
Durham 5,127 759 4,945 1,082
Farmington 1,611 356 1,654 353
Lee 1,710 305 1,646 406
Madbury 465 65 436 101
Middleton 524 110 553 96
Milton 1,257 270 1,319 239
New Durham 960 209 987 206
Rochester Ward 1 1,498 289 1,497 337
Rochester Ward 2 1,459 293 1,481 326
Rochester Ward 3 1,360 253 1,392 271
Rochester Ward 4 1,384 318 1,393 346
Rochester Ward 5 1,330 298 1,370 306
Rochester Ward 6 1,120 230 1,150 230
Rollinsford 930 198 939 206
Somersworth Ward 1 776 150 777 161
Somersworth Ward 2 613 117 624 119
Somersworth Ward 3 558 112 568 109
Somersworth Ward 4 436 81 444 73
Somersworth Ward 5 610 118 618 127
Strafford 1,399 370 1,416 405
Totals 38,561 7,370 38,5623 8,309
Sullivan County Constitutional Amendment Questions

Question No. 1 Question No. 2

Yes No Yes No
Acworth 317 54 311 56
Charlestown 1,241 228 1,264 245
Claremont Ward 1 736 154 742 166
Claremont Ward 2 1,127 211 1,165 203
Claremont Ward 3 883 211 918 203
Cornish 580 146 578 174
Croydon 213 49 213 52
Goshen 204 47 208 49
Grantham 1,312 309 1,211 434
Langdon 211 38 222 43
Lempster 304 81 313 76
Newport 1,487 320 1,527 305
|Plainfield 848 224 843 255
Springfield 471 111 474 119
Sunapee 1,302 270 1,326 273
Unity 365 115 395 95
\Washington 356 86 358 101
Totals 11,957 2,654 12,068 2,849
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New Hampshire Question 2, Right to Live Free from
Governmental Intrusion in Private and Personal
Information Amendment (2018)

Elections in New Hampshire, 2018

General election: Nov. 6

Voter registration deadline: Oct. 23

Early voting: N/A

Absentee voting deadline: Varies by locality

Online registration: No

Same-day registration: Yes

Voter ID: Photo ID required

Poll times: In general, polling places open between 6:00 a.m. and 11:00 a.m. and close at 7:00
p.m. Eastern Time

On the ballot: U.S. House - Governor - State executive offices - State Senate + State House - Special state legislative - State
ballot measures * Democratic primaries + Republican primaries

New Hampshire Question 2, the Right to Live Free from
Governmental Intrusion in Private and Personal Information
Amendment, was on the ballot in New Hampshire as a
legislatively referred constitutional amendment on November

6,2018.[1 The measure was approved.

A "yes" vote supported this amendment to provide that
individuals have a right to live free from governmental
intrusion in private or personal information.

A "no" vote opposed this amendment to provide that Election date
individuals have aright to live free from governmental November 6, 2018
intrusion in private or personal information.

Topic
Constitutional rights

Supermajority requirement: In New Hampshire, a

constitutional amendment needs a two-thirds (66.67%)_vote Status
vote of electors to be approved. ¥ Approved
LEG111
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New Hampshire Question 2 List of New Hampshire measures v

[ Submit ]
Y Yes 409,325 81.00%
No 96,019 19.00%
Results are officially certified.
Source
Overview

What did Question 2 add to the state constitution?

Question 2 added language to the New Hampshire Constitution stating that "An individual's right to
live free from governmental intrusion in private or personal information is natural, essential, and

inherent."[!l

How did Question 2 get on the ballot?

Rep. Neal Kurk (R-Hillsborough 2) and Rep. Robert Cushing (D-Rockingham 21) sponsored the
amendment in the New Hampshire General Court. Question 2 was introduced into the state
legislature as Constitutional Amendment Concurrent Resolution 16 (CACR 16) on November 6, 2017.
On February 22, 2018, the New Hampshire House of Representatives voted 235 to 96, with 37
members absent, to pass the amendment. On May 2, 2018, the New Hampshire Senate voted 15 to
nine to pass CACR 16.

Text of measure

Ballot title

The ballot title was as follows:!!

Are you in favor of amending the first part of the constitution by inserting after article 2-a
new article to read as follows:

[Art.] 2-b. [Right to Privacy.] An individual's right to live free from governmental intrusion in

LEG112
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See also: Article 2 of New Hampshire Constitution

The measure added an Article 2-b to the New Hampshire Constitution. The following text was
added:!!!

Article 2-b. Right to Privacy.

Anindividual's right to live free from governmental intrusion in
private or personal information is natural, essential, and

inherent.l2!

Readability score

See also: Ballot measure readability scores, 2018

Using the Flesch-Kincaid Grade Level (FKGL and Flesch Reading Ease (FRE) formulas, Ballotpedia
scored the readability of the ballot title and summary for this measure. Readability scores are
designed to indicate the reading difficulty of text. The Flesch-Kincaid formulas account for the
number of words, syllables, and sentences in a text; they do not account for the difficulty of the
ideas in the text. The state legislature wrote the ballot language for this measure.

The EKGL for the ballot title is grade level 10, and the ERE is 44. The word count for the ballot title is
47, and the estimated reading time is 12 seconds.

In 2018, for the 167 statewide measures on the ballot, the average ballot title or question was
written at a level appropriate for those with between 19 and 20 years of U.S. formal education
(graduate school-level of education), according to the FKGL formula. Read Ballotpedia's entire 2018
ballot language readability report here.

| Support

Rep. Neal Kurk (R-Hillsborough 2) and Rep. Robert Cushing (D-Rockingham 21) sponsored the
amendment in the New Hampshire General Court.!

| Opposition
Onnonents
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e Cornerstone Action PAC said, "Privacy matters. So does the right to life. Don’t let a ballot
question trick you into picking

the former over the latter. If we are to have aright to privacy explicitly recognized in the New
Hampshire constitution, it must be abortion neutral. Say no to Question 2.2l

| Campaign finance

See also: Campaign finance requirements for New Hampshire ballot measures

No ballot question committees registered to support or oppose the
bond measure.l®!

Support: $0.00
Opposition: $0.00

| Media editorials

Support

Ballotpedia had not identified any media editorial boards in support of the ballot measure. If you are
aware of an editorial, please send an email with a link to editor@ballotpedia.org.

Opposition

e The Kenne Sentinel: "It's a concept we think almost anyone would find appealing. Who
doesn’t want protection from government spying or the release of personal information?
But the devil is in the details, and with Question 2, there are none. There’s no caveat giving
police the right to a search warrant, nor protecting the public’s right to know. There’s no real
way of knowing how a court would interpret the terms “essential” or “inherent.”... Voters

should say no to Question 2."lZ]

Background

Referred amendments on the ballot

From 1996 through 2016, the state legislature referred 9 constitutional amendments to the ballot.
Voters approved three and rejected six of the referred amendments. All of the amendments were
referred to the ballot for general elections during even-numbered election years. The average
number of amendments appearing on the general election ballot was less than one. The approval
rate of referred amendments at the ballot box was 33.3 percent during the 20-year period from
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Total Percent Percent | Annual | Annual | Annual Annual
Approved Defeated . .. .
number approved defeated | average | median | minimum | maximum
9 3 33.33% 6 66.67% 0.41 1.00 0 2
Path to the ballot

See also: Amending the New Hampshire Constitution

In New Hampshire, a constitutional amendment must be passed by a 60 percent vote in each house
of the New Hampshire General Court during one legislative session.

The constitutional amendment was introduced into the state legislature as Constitutional
Amendment Concurrent Resolution 16 (CACR 16) on November 6, 2017.

On February 22, 2018, the New Hampshire House of Representatives voted 235 to 96, with 37

members absent, to pass the amendment.3! Note: The partisan vote in the state House is not
available.

On May 2, 2018, the New Hampshire Senate voted 15 to nine to pass CACR 16.13! Note: The partisan
vote in the state Senate is not available.

As the CACR 15 was approved in both chambers of the New Hampshire General Court, the measure
was referred to the ballot for the election on November 6, 2018.

How to cast a vote

See also: Voting in New Hampshire

Poll times

In New Hampshire, polling place hours of operation vary. According to state law, polling places must
be open between 11:00 a.m. and 7:00 p.m. Eastern Time. Localities may set their own polling hours

as long as they are open during those hours prescribed by state law.[8! To search for the hours your
polling place is open, click here .

Registration requirements

Check your voter registration status here .

To register to vote in New Hampshire, each applicant must provide documentary proof of United

Ctatac ritizanchin ha a racidant nf Nlaw Hamnchira and at laact 1R vvaarce nld hyv tha navt alartinn
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register in person because of physical disability, religious beliefs, military service, or because of
temporary absence.” Absentee registration requires mailing a voter registration form and witnessed

absentee voter registration affidavit to the local clerk.l2]

Automatic registration

New Hampshire does not practice automatic voter registration.

Online registration

See also: Online voter registration

New Hampshire does not permit online voter registration.

Same-day registration

New Hampshire allows same-day voter registration.

Residency requirements

In New Hampshire, citizens can register to vote the day they move to the state.[2!

Verification of citizenship

See also: Laws permitting noncitizens to vote in the United States

New Hampshire requires voters to provide proof of citizenship when registering to vote, as of June
2025. Gov. Chris Sununu (R) sighed HB1569 into law on September 17, 2024. The legislation
required voter registration applicants to provide one of the following at the time of registration:
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punishment.[l—z] Seven states — Alabama, Arizona, Georgia, Kansas, Louisiana, New Hampshire, and
Wyoming — have laws requiring verification of citizenship at the time of voter registration, whether
in effect or not. One state, Ohio, requires proof of citizenship only when registering to vote at a
Bureau of Motor Vehicles facility. In three states — California, Maryland, and Vermont — at least one
local jurisdiction allows noncitizens to vote in some local elections. Noncitizens registering to vote in
those elections must complete a voter registration application provided by the local jurisdiction and
are not eligible to register as state or federal voters.

Verifying your registration

The New Hampshire Secretary of State’s office allows residents to check their voter registration
status online by visiting this website .

Voter ID requirements

New Hampshire requires voters to present photo identification while voting.[1—3]

The following list of accepted ID was current as of October 2025. Click here for the New
Hampshire Secretary of State page on accepted ID to ensure you have the most current
information .

Driver’s license issued by any state or federal government;

Non-driver ID card issued by NH DMV or motor vehicle agency of another state;

Photo ID card for “voting identification only” issued by NH DMV,

United States armed services identification card;

United States passport or passcard;

NH student ID card (Dated within the past 5 years. Must be from a school on the
approval list provided to the Secretary of State each year by the Department of .

Education.)@

Additionally, a moderator or other election official may verify the voter’s identity.[1—3]

A voter may obtain a free photo ID for voting purposes by presenting a voucher from their local clerk
or the New Hampshire Secretary of State to any New Hampshire Department of Motor Vehicles

office that issues identification.!:3]

Seealso
2018 measures New Hampshire News and analysis
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| External links

e Constitutional Amendment Concurrent Resolution 16

| Footnotes

1. New Hampshire General Court, "Constitutional Amendment Concurrent Resolution 16,"
accessed February 23,2018

2. Note: This text is quoted verbatim from the original source. Any inconsistencies are
attributable to the original source.

3. New Hampshire General Court, "CACR 16 Overview," accessed February 23,2018

4. Cornerstone Action PAC,"Home," accessed November 15, 2018

5. Cornerstone Action PAC, "Cornerstone Advises 'No' on Question 2," accessed November 15,

2018

Only the first few references on this page are shown above. Click to show more.
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https://www.unionleader.com/opinion/op-eds/neal-kurk-vote-for-your-privacy-cn-question-2/article_d183b0a2-
1684-584h-8230-27828e8e2869.html

Neal Kurk: Vote for your privacy on Question 2

By NEAL KURK
Nov 2, 2018

ON NEXT TUESDAY'S general election ballot, Question 2 would add the following to our state
constitution: '

[Art.] 2-b. [Right to Privacy.] An individual’s right to live free from governmental intrusion in private or

personal information is natural, essential, and inherent,

This updates our Fourth Amendment right to be free “... from unreasonable searches and seizures
... for the information age. It protects personal information from government “snooping” regardless

of where or how it is found.

Under the Fourth Amendment to the U.S. Constitution, and the similar Part 1, Article 19 of the NH
Constitution, our “person, houses, papers and effects” are protected against warrantless searches.
In a world without email, video, cellphones, DNA and databases, all private information was physical;
it was letters, diaries and other papers and objects. In order to get at them, government agents
would hav@o go to where they were, find them and seize them.
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Today, personal information can also be found in the cloud. It can be copied, not seized. Bits of your
DNA, which identify you, can be found on your fork after you finish a meal at a restaurant.
Government ought to demonstrate an exceptionally important public purpose before it can collect
such personal information, just as it must demonstrate probable cause when it wants to read private

letters in connection with a crime.

So why do we need this amendment? The U.S. Supreme Court has established a two-part test to
determine whether personal information can be seized by the government. First, the individual must
demonstrate an expectation of privacy, i.e. do something, like closing a door, to show that privacy is

desired, and second the expectation of privacy must be reasonable.

Unfortunately, courts and ordinary people don't think the same things are reasonable. Most people
would think that they haven't surrendered their DNA by dining out and they haven't made their
personal thoughts public by sending texts and emails. Courts think those things are not private.
Texts and emails are not encrypted, so anyone with the right equipment can read them. Similarly,
you didn't take that fork to the bathroom and wash it.

We need this amendment so that at least in New Hampshire, ordinary peoples’ expectation of
information privacy is the norm, not the exception, and government “snooping” into our personal and

private information is prohibited.

Visit yesonnh2.com for more information.

Neal Kurk represents Hillsborough District 2, Deering and Weare, in the New Hampshire House.
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