
1 
 

 

August 15, 2016 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

Room 445-G, Hubert H. Humphrey Building 

200 Independence Avenue SW 

Washington, DC 20201 

 

ATTN: CMS-3295-P 

 

RE: Medicare and Medicaid Programs; Hospital and Critical Access 

Hospital (CAH) Changes to Promote Innovation, Flexibility, and 

Improvement in Patient Care, Proposed Rule 

 

The American Civil Liberties Union (ACLU)
1
 writes in response to the Notice 

of Proposed Rulemaking on Medicare and Medicaid Programs; Hospital and 

Critical Access Hospital (CAH) Changes to Promote Innovation, Flexibility, 

and Improvement in Patient Care. Among other aspects, this proposed rule 

rightly seeks to protect LGBT people and women from discriminatory treatment 

by healthcare providers in hospitals and CAHs participating in the Medicare and 

Medicaid programs.  

 

We applaud the Department of Health and Human Services (HHS) for explicitly 

recognizing in this rulemaking that discrimination based on gender identity is 

sex discrimination, and for prohibiting discrimination based on sexual 

orientation. We also applaud HHS for ensuring that these nondiscrimination 

protections will apply to every participating hospital and CAH, regardless of its 

religious affiliation. This helps to guarantee patients the ability to access care 

free from discrimination, including in areas where hospitals have merged with 

or are run by religious institutions. 

 

However, in some key areas the proposed rule should have greater parity with 

the final rule implementing Section 1557 of the Affordable Care Act (ACA)
2
 

and other federal regulations. Specifically, the proposed rule does not explicitly 

state that discrimination based on a person’s sexual orientation also constitutes 

sex discrimination when it is based on a sex stereotype.  The proposed rule also  
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does not explicitly state that sex discrimination includes discrimination based on pregnancy or 

related conditions. These omissions are contrary to Section 1557, and other federal anti-

discrimination protections. Lastly, contrary to Section 1557, the proposed regulations lack a 

private enforcement mechanism.  

 

Accordingly, we have two primary recommendations. First, we recommend that, at a minimum, 

the proposed rule be amended to explicitly state that discrimination based on sex necessarily 

encompasses discrimination based on one’s sexual orientation when based on a sex stereotype. 

Second, we recommend that the rule explicitly state that sex discrimination includes 

discrimination based on pregnancy or related conditions.   

 

Protecting Against Discrimination Based on Gender Identity 
The proposed rule would explicitly require hospitals and CAHs that are part of Medicare and 

Medicaid programs to not discriminate on the basis of sex, including gender identity, under the 

authority of Section 1557 of the ACA. Furthermore, these hospitals and CAHs would be required 

to establish written policies prohibiting such discrimination, and would be required to inform 

patients (in a language the patient can understand) of their right to be free from discrimination 

and how to file a complaint if they experience discrimination. These protections would help 

ensure that transgender and gender non-conforming individuals are protected as they seek out 

medical care. Indeed, as the rulemaking explains, “even the fear of discriminatory behavior[] by 

healthcare providers remains an issue and can create barriers to care and create adverse outcomes 

for patients.” By requiring nondiscrimination policies, and ensuring that those policies and 

opportunities for redress are provided to patients, this rulemaking can help mitigate those fears.  

 

This proposed rule also rightly follows what other federal agencies, including HHS, and courts 

have recognized: discrimination based on gender identity constitutes discrimination based on 

sex. In 2012, for instance, the Equal Employment Opportunity Commission (EEOC) held that 

“intentional discrimination against a transgender individual because that person is transgender is, 

by definition, discrimination based on sex and such discrimination therefore violates Title VII.”
3 

The Attorney General affirmed this interpretation in a 2014 memorandum.
4 

The Department of 

Labor has taken the same position in internal guidance and regulations,
5 

as has the Office of 

Personnel Management in its regulations.
6 

Similarly, the Department of Education and the 

Department of Justice have clarified on multiple occasions that, under Title IX, “discrimination 

based on gender identity, including transgender status, is discrimination based on sex.”
7 

The 
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Department of Housing and Urban Development has similarly concluded that the Fair Housing 

Act covers claims based on sex stereotypes and gender identity.
8
 

 

The proposed rule would bring clarity to hospitals and conform to the recognition of other 

federal agencies and the courts that discrimination based on gender identity necessarily 

constitutes sex discrimination. We commend HHS for taking this important step in protecting 

transgender and gender non-conforming individuals from discrimination as they seek medical 

care.  

 

Protecting Against Discrimination Based on Sexual Orientation 

The proposed rule takes a critical step in preventing individuals from receiving inadequate care 

based on their sexual orientation. It recognizes that such discrimination is “inconsistent with the 

health and safety of patients,” and it requires hospitals and CAHs to inform patients of their 

rights and opportunity for redress. While we applaud this approach to preventing discrimination, 

the proposed rule should be further expanded by, at a minimum, recognizing that sexual 

orientation discrimination is sex discrimination when it is based on a sex stereotype, and by 

stating clearly that the question of whether discrimination on the basis of an individual’s sexual 

orientation status alone is a form of sex discrimination is not being resolved in this rule (as the 

proposed rule appears to do). The final rule—as the Section 1557 rule does—should make clear 

that the law on this issue is continuing to develop, and the rule will be enforced consistent with 

those developments. Finally, we urge the final rule to make clear that additional guidance on this 

subject may be issued as appropriate given developments in the law.  

 

These changes to the proposed rule would be consistent with the final rule implementing Section 

1557, which clarified that this formulation represents the current state of the law, and that it may 

need to change based on additional legal developments. Other recent regulations from HHS and 

regulations from the Office of Federal Contract Compliance Programs (OFCCP)
9
 have also 

recognized the same.  

 

Discrimination because of sexual orientation involves impermissible sex-role stereotyping. For 

example, the Seventh Circuit held that a plaintiff stated a valid claim of sex discrimination 

under Title VII when he was harassed by co-workers by being called a “fag” and a “queer” 

because “a homophobic epithet like ‘fag,’ for example, may be as much of a disparagement of a 

man’s perceived effeminate qualities as it is of his perceived sexual orientation.”
10 

Federal 

district courts likewise have begun to recognize that discrimination against lesbians and gay 

men is a form of sex stereotyping precisely because being gay (or being in a relationship with a 

person of the same sex) is inconsistent with traditional gender norms, at times without requiring 
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additional evidence of gender nonconformity.
11

 

 

Furthermore, discrimination because of sexual orientation is sex discrimination under the 

plain meaning of the term sex, because sexual orientation turns on one’s sex in relation to the 

sex of one’s partner. Consideration of a person’s sexual orientation therefore necessarily 

involves consideration of that person’s sex, as the EEOC rightly concluded last year.
12  

Numerous federal courts have reached the same conclusion in cases seeking the freedom to 

marry for lesbians and gay men and in a challenge to the Defense of Marriage Act.
13 

These 

decisions have held that the Equal Protection Clause forbids marriage bans for same-sex 

couples and the denial of federal benefits for individuals who are married to same-sex 

partners because such discrimination classifies on the basis of sex because “[o]nly women 

may marry men, and only men may marry women.”
14 

This reasoning applies with equal force 

to Title IX.
15

 

 

We commend HHS for acting to prevent discrimination against lesbians, gay men, and 

bisexual people, and urge that the final rule be strengthened further to clarify that such 

discrimination can constitute sex discrimination. 
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Protecting Against Discrimination Based on Sex and Pregnancy 
We also applaud the HHS proposal to establish explicit requirements that prohibit hospitals from 

discriminating on the basis of sex, as required by Section 1557. As HHS knows well, Section 

1557 prohibits discrimination “on the basis of sex,” to include but not limited to discrimination 

on the basis of pregnancy, false pregnancy, termination of pregnancy, or recovery therefrom, 

childbirth or related medical conditions, sex stereotyping, and gender identity.
16

 It is important 

that HHS is seeking to ensure that the Conditions of Participation (“CoPs”) are aligned with 

1557, given the sex discrimination that occurs in hospitals.  

To be aligned with Section 1557, we strongly urge HHS to ensure that the regulation’s definition 

of “on the basis of sex” includes discrimination on the basis of “pregnancy, false pregnancy, 

termination of pregnancy, or recovery therefrom, childbirth or related medical conditions.” In 

addition to 1557’s explicit prohibition on pregnancy discrimination, Title IX
17

 and other civil 

rights statutes such as Title VII
18

 define sex discrimination to include pregnancy discrimination.  

These laws prohibit discrimination based on pregnancy itself, as well as pregnancy-related 

conditions.
19

   

We have heard from numerous women who have been discriminated against by hospitals.
20

  

These women have endured physical and emotional pain after being denied care from hospitals 

based on the religious rules that govern Catholic hospitals. These rules, the Ethical and Religious 

Directives for Catholic Health Care, prohibit doctors from providing abortion, even in the 

context of miscarriage, and even when the woman’s health or life is in jeopardy. One woman 

who was harmed by these rules is Tamesha Means. Ms. Means rushed to the hospital when she 

began to miscarry when she was 18 weeks pregnant. She was bleeding, in pain, and was 

developing an infection. But instead of providing Ms. Means with the appropriate care or 

information, they turned her away three times over the course of two days. Only when she began 

to deliver the fetus while being discharged did the hospital finally attend to her.   

The Ethical and Religious Directives also prohibit doctors from performing tubal sterilization at 

the time of child delivery, the safest and most effective time for a woman to have a tubal ligation.  

Jessica Mann experienced this first hand when she was pregnant with her third child. She suffers 

from brain tumors, and her doctor strongly advised her to have a tubal ligation at the time she 

delivered her baby because a subsequent pregnancy could threaten her life. Her doctor sought 

permission from the Catholic hospital to provide the tubal litigation at the time of Ms. Mann’s 

delivery, but was denied. Ms. Mann had to scramble to find an alternate provider in the final 
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20
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weeks of her pregnancy. Simply put, when hospitals turn away women in need of emergency 

care, or in the context of pregnancy related care, that is sex discrimination. 

HHS should affirm in the final rule that all hospitals, regardless of their religious affiliation, must 

provide women full information and care in emergency situations by explicitly stating that sex 

discrimination includes discrimination based on pregnancy or related conditions. 

Conclusion 

Thank you for considering our recommendations. If you have any questions, please contact 

Ian Thompson, legislative representative, at (202) 715-0837 or ithompson@aclu.org. 

 

Sincerely,  

 
Karin Johanson 

Director, Washington Legislative Office 

 

 
Ian S. Thompson  

Legislative Representative 
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