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of TEXAS
April 11, 2011

VIA FAX TO 281-420-4854
VIA EMAIL TO ctyork@gccisd.net

Toby York, Ed. D.

Superintendent

Goose Creek Consolidated Independent School District
P.O. Box 30

Baytown, Texas 77522

Dear Dr. York:

We write on behalf of the American Civil Liberties Union (ACLU) and the American Civil
Liberties Union Foundation of Texas (ACLU Foundation of Texas). The ACLU and the ACLU
of Texas work daily in courts, legislatures and communities across the United States and Texas
to defend and preserve the individual rights and liberties guaranteed to every person in this
country by the Constitution and laws of the United States.

It has come to our attention that Goose Creek Consolidated Independent School District (“Goose
Creek CISD”) utilizes Internet filtering software provided by Websense to improperly censor
websites advocating the fair treatment of lesbian, gay, bisexual, and transgender (“LGBT”)
persons. The filtering software in your district currently blocks such sites because they fall into
the category of “Gay or Lesbian or Bisexual Interest.” On behalf of the ACLU and the ACLU
Foundation of Texas, we are writing to inform you that this practice violates both the First
Amendment and the Equal Access Act, 20 U.S.C. § 4071 ef seq., and the filter for “Gay or
Lesbian or Bisexual Interest” must be removed immediately.

L. Factual Background

As reflected in the attached exhibits, the Internet filtering software at Goose Creek CISD
improperly denies students access to the website for the GSA Network (gsanetwork.org), Texas
GSA (www.texasgsa.org), and the It Gets Better Project (www.itgetsbetter.org). GSA Network
is a youth leadership organization that connects school-based Gay-Straight Alliances (“GSAs”)
to each other and to community resources through peer support, leadership development, and
training. Texas GSA is a local organization that provides support and youth-leadership training
to LGBT students and GSAs. And the It Gets Better Project provides support to and resources to
young people facing anti-LGBT harassment and bullying. When students seek to access these
websites, the computers in your school district display a bright red stop sign and the image of a
hand making a “stop” signal. The computers also display a message that incorrectly asserts that
the websites contain material that violates the Children’s Internet Protection Act (“CIPA™).
When a student attempts to access GSA Network, the computers further display the demeaning
and stigmatizing message that the site has been blocked because it has been categorized as “Gay
or Lesbian or Bisexual Interest.” See Exhibit A (attached). When a student attempts to access

PO BOX 12905 « Austin, Texas 78711-2905 « 512/478-7300 « Fax 512/478-7303
E-mail: info@aclutx.org « www.aclutx.org


mailto:info@aclutx.org
www.aclutx.org
mailto:ctyork@gccisd.net
www.texasgsa.org
www.itgetsbetter.org

Superintendent York, Goose Creek CISD Page 2
April 11, 2011

Texas GSA or the It Gets Better Project, the computers display a message indicating that the
website is “Uncategorized” without providing any additional reason for why it has been blocked.
See Exhibits B and C (attached).

I1. Legal Background

Goose Creek CISD does not have a legitimate pedagogical basis for censoring students’ access to
GSA Network, Texas GSA, the It Gets Better Project, or other “Gay or Lesbian or Bisexual
Interest” websites. None of these websites contains sexually explicit or harmful content that
schools are obligated to block under CIPA. According to Websense, the filter for “Gay or
Lesbian or Bisexual Interest” blocks “[s]ites that provide information about or cater to gay,
lesbian, or bisexual lifestyles, but excluding those that are sexually or issue-oriented” (emphasis
added). See Websense List of Filter Categories, at
http://www.websense.com/content/URLCategories.aspx. The Websense filtering software has
separate filter categories for “Adult Material” to block websites with pornographic or sexually
explicit content. By contrast, the Websense filter for “Gay or Lesbian or Bisexual Interest”
blocks access to speech that is fully protected under the First Amendment.

A. The First Amendment

Your students have a First Amendment right to access this information. “[J]ust as access to ideas
makes it possible for citizens generally to exercise their rights of free speech and press in a
meaningful manner, such access prepares students for active and effective participation in the
pluralistic, often contentious society in which they will soon be adult members.” Bd. of Educ. v.
Pico, 457 U.S. 853, 868 (1982) (plurality) (internal quotation marks and citations omitted).
“[TThe issue of equal rights for citizens who are homosexual is presently a topic of fervent
discussion and debate within the courts, Congress, and the legislatures of the States . . .. The
nation’s high school students, some of whom are of voting age, should not be foreclosed from
that national dialogue.” Gillman v. Sch. Bd. for Holmes County, Fla., 567 F. Supp. 2d 1359,
1374 (N.D. Fla. 2008); see also Fricke v. Lynch, 491 F. Supp. 381, 385 (D.R.I. 1980) (holding
that First Amendment protects non-sexual expression of a student’s gay sexual orientation).

Moreover, the filtering scheme employed by your school district appears to engage in
unconstitutional viewpoint discrimination. Even though the “Gay or Lesbian or Bisexual
Interest” filter blocks students from accessing sites that express acceptance and tolerance towards
LGBT individuals, the web filter does not block access to sites that condemn homosexuality and
sites that urge LGBT persons to change their sexual orientation or gender identity through so-
called “reparative therapy.”' For example, your Internet filtering software allows access to the
websites for People Can Change (www.peoplecanchange.com) and Parents & Friends of Ex-
Gays (www.pfox.org). See Exhibits D and E (attached).

1 “Reparative therapy” is a practice denounced as dangerous and harmful to young people by
such groups as the American Psychological Association, the American Psychiatric Association,
and the American Academy of Pediatrics. See Just the Facts About Sexual Orientation and
Youth: A Primer for Principals, Educators, and School Personnel (2000), available online at
http://apa.org/pi/Igbt/resources/just-the-facts.pdf.
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This viewpoint discrimination violates your students’ First Amendment rights. Goose Creek
CISD may not selectively censor students’ access to information based merely on the “dislike
[of] the ideas” in the censored materials. Pico, 457 U.S. at 872. “[T]he First Amendment
forbids the government to regulate speech in ways that favor some viewpoints or ideas at the
expense of others.” Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 394
(1993) (internal quotation marks and citation omitted). Whether or not school administrators
agree with the content of the censored websites, secondary school students are mature enough to
understand that a school does not endorse or support speech to which it merely permits access on
a nondiscriminatory basis. See Bd. of Educ. of Westside Cmty. Schools v. Mergens, 496 U.S.
226, 250 (1990) (“[T]he proposition that schools do not endorse everything they fail to censor is
not complicated.”).

B. The Equal Access Act

In addition to violating students’ First Amendment rights, the filtering scheme at high schools in
your district also violates the Equal Access Act because it denies students who are seeking to
form GSAs equal access to school resources that are generally available to other non-curricular
clubs. See 20 U.S.C. § 4071 et seq.; Mergens, 496 U.S. at 247; SAGE v. Osseo Area Schools
Dist., 471 F.3d 908 (8th Cir. 2006); Gonzalez v. Bd. of Educ., 571 F. Supp. 2d 1257 (S.D. Fla.
2008). The Equal Access Act mandates that, when a public secondary school receiving federal
financial assistance permits even one non-curricular group to use school resources, it must permit
all other non-curricular student groups to do so on equal terms. See Mergens, 496 U.S. at 237,
247 (requiring equal access to school newspaper, bulletin boards, public address system, and
club fair); Boyd County High Sch. Gay Straight Alliance v. Bd. of Educ., 258 F. Supp. 2d 667
(E.D. Ky. 2003) (school violated Equal Access Act by denying GSA clubs equal access to school
bulletin board and intercom).

The Equal Access Act requires Goose Creek CISD to provide GSAs with equal access to all
school resources -- including online resources -- that are made available to other non-curricular
clubs. See SAGE, 471 F.3d at 912 (LGBT-related group must have “equal access to the same
avenues of communication as other noncurriculum related groups™) (emphasis in original). The
websites for GSA Network, Texas GSA, and similar “Gay or Lesbian or Bisexual Interest”
websites provide students with advice about how to establish a GSA at their school, suggestions
for running an effective club, ideas regarding club activities, sample GSA club by-laws, and tips
on how to work with teachers and administrators to address bullying and harassment in schools.
But because Goose Creek CISD blocks access to GSA Network and Texas GSA, students who
seek to form GSAs cannot access those resources. By contrast, students seeking to establish or
develop activities for other non-curricular clubs such as the Key Club or 4-H Club are able to
access their clubs’ websites through the school’s computers. See Exhibit E and F (attached).
This unequal treatment violates the Equal Access Act.”

? Only a single decision has held that a school could deny equal access to a GSA in order to
protect students’ “well being.” Caudillo v. Lubbock Indep. Sch. Dist., 311 F. Supp. 2d 550 (N.D.
Tex. 2004). The Caudillo court reasoned that the school could legitimately exclude a GSA for
including referrals to resources that purportedly fostered criminal conduct because at the time the
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III. Additional Considerations

Allowing students equal access to LGBT-related websites is not just a legal duty; it also makes
sense from a safety perspective, particularly in light of the epidemic of LGBT-youth suicides and
bullying. Prohibiting access to LGBT websites is especially problematic because many students
do not have computers or Internet access at home and so can only access the Internet at school.
As one court put it, “as any concerned parent would understand, this case [holding that members
of the Gay-Straight Alliance must be permitted access to the school’s resources in the same way
as other clubs], may involve the protection of life itself.” Colin v. Orange Unified Sch. Dist., 83
F. Supp. 2d 1135, 1148 (C.D. Cal. 2000).

IV. Conclusion

Please contact me by April 18, 2011 to indicate whether you intend to provide students equal
access to the websites for GSA Network, Texas GSA, and similar LGBT-related resources in
accordance with your school district’s legal obligations under the First Amendment and the
Equal Access Act. If you continue to censor these websites, you could be subject to legal
liability and the expense of litigation, as the boards of education and superintendants of two
Tennessee school districts that used a similar type of filtering software recently discovered.
Ultimately, after being sued by the ACLU, both Tennessee school districts agreed to enter into a
settlement agreement enforceable by the federal district court to stop blocking access of online
information about lesbian, gay, bisexual, and transgender issues. See Franks v. Metro. Bd. of
Pub. Educ., No. 3:09- 00446 (M.D. Tenn. 2009).

Sincerely,
% (__.lj PRhua, 21 $I‘J;::?H.'.‘J'. f.ll.‘".-r'.':riuif.:r-,«,
Lisa Graybill, Legal Director Joshua Block, Staff Attorney
ACLU Foundation of Texas American Civil Liberties Union Foundation
PO BOX 12905 Lesbian Gay Bisexual Transgender & AIDS Project
Austin, Texas 78711-2905 125 Broad Street, 18th Floor
512-478-7300 | Fax 512-478-7303 New York, NY 10004
lgraybill@aclutx.org 212-549-2593 | 212-549-2650 (fax) | jblock@aclu.org
Enclosures:

underlying events in Caudillo occurred, the Supreme Court had not yet overturned Texas’
criminal prohibition on same-sex “sodomy.” Id. at 566-67. No court has ever cited approvingly
to Caudillo, and the decision has been explicitly rejected on several occasions. See, e.g., Gay-
Straight Alliance of Yulee High Sch. v. Sch. Bd. of Nassau County, 602 F. Supp. 2d 1233, 1236
(M.D. Fla. 2009).
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EXHIBIT A

{2 Blocked by Wehsense - Windows Internet Explorer

CISMD

Edit  Wiew Favorites  Tools  Help

10.9,20,204:

Gallery

| €' Don'tflL., | @pontFit,, Eaclly ‘@Bluckm X |_| & - B ) @k - Page- Safety - Tooks - @-

77 Favarites 5 &8sy

|

The website vou have attempted to access has been blocked, in accordance with the CIPA (Children's Internet
Protection Act).

If vou feel vou need access to this site. please contact vour Campus Administrator, CTS, or TMS Help Desk 281-420-
4499 and give the following information:

Reason as listed below

URL as listed below

Screen Shot if possible

The educational purpose of the site.

da L b e

Y 4
our web browser will automatically be forwarded to the Goose Creek district website in 60 seconds.

Thanks,

Central Administration
Goose Creek CISD

Reason: The Websense category "Gay or Leshian or Bisexual Interest” is filtered.

URL: http://gsanetwork.org/
You Are: 45282
At Workstation: MHH-5E246-013
With IP: 10.86.30.47
In Domain: 172.16.1.100 OU=Student Users, OU=MHH,0U=GCCISD Users,DC=gccisd,DC=local
and Today Is: 3/29/2011
Cione e Inkernet 5 - ®100% T

|

1'.-' start - - ‘mhhestudh,.... —
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EXHIBIT B

= Blocked by Websense - Windows Internet Explorer

Gj.v |g 10.2.20.204 <[ B[+ x| [£2 ‘p -
Edit  Wiew Favorites  Tools  Help

x ﬂAdd ThIS'|C\ - V|Saarch ﬂ‘ Favarites = [ Emal Share ~

ﬁFavor\tes {;‘5 ﬂ -8 -

|§F|Homapaga |@E|ucked by Websense x |_| ﬁ - B = @ * Page - Safety - Tools - @v 2

A

The website you have attempted to access has been blocked, in accordance with the CIPA (Children’s Internet
Protection Act).

If vou feel yvou need access to this site, please contact vour Campus Administrator, CTS, or TMS Help Desk 281-420-

1. Reason as listed below

2. URL as listed below

3. Screen Shot if possible

4. The educational purpose of the site.

our web browser will automatically be forwarded to the Goose Creek district website in 60 seconds.
Thanks,

Central Administration
Goose Creek CISD

Reason: The Websense category "Uncategorized” is filterad.

URL: http://texasgsa.org/
You Are: 45282
At Workstation: MHH-SLIB-028
With IP: 10.86.38.20
In Domain: 172.16.1.100 OU=5tudent Users,OU=MHH,0U=GCCISD Users,DC=gccisd,DC=local
and Today Is: 4/4/2011

Done

v

& Internet v Himw -

T
14 Start & untiHed - Paint
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EXHIBIT C

/= Blocked by Websense - Windows Internet Explorer

Page 7

aA v |& reonoscezn v /[ B[ *] x| | &7 2]
Edit  Wiew Favorites  Tools  Help
¢ Favorites {;‘5 8|50 es v 8] et -
58|+ | @ cectsD Goose cresk Memart. | @ Blocked by websense x |_| C - Bl 0 @ - Page- Safety+ Tools e @-
-
The website vou have attempted to access has been blocked, in accordance with the CIPA (Children's Internet
Protection Act).
If vou feel vou need access to this site. please contact vour Campus Administrator, CTS, or TMS Help Desk 281-420-
4499 and give the following information:
1. Reason as listed below
o 2. URL as listed below
e 3. Screen Shot if possible
- ’ 4. The educational purpose of the site.
our web browser will automatically be forwarded to the Goose Creek district website in 60 seconds.
Thanks,
Central Administration
Goose Creek CISD
Reason: The Websense category "Uncategorized” is filtered.
URL: http://www.itgetsbetter.org/
You Are: 45282
At Workstation: MHH-5E246-021
With IP: 10.86.30.41
In Domain: 172.16.1.100 OU=Student Users, OU=MHH,0U=GCCISD Users,DC=gccisd,DC=local =
and Today Is: 4/5/2011 ~|
Cione a Inkernet 5 - ®100% T
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EXHIBIT D

{= People Can Change - An alternative, healing response to unwanted homosexual desires. - Windows Internet Explorer

Page 8

3
@. y ® | @ httpifipeoplecanchange.comf ||| X 4 Foaks
Edit  Wiew Favorites  Tools  Help
B AddThis ™| ~ ~ |search Y Favorkes - [C7Emal Share -
i 5.7 Favorites ) ﬂ - 2] -
. - »
88|= EHomapaga @Peuple Can Change - &n ... ﬁ) - B | ey - Page~ Safety ~ Tools - (@
~
About Us About “Change" Our Stories Experiential Weekends Support Resources Blog Payments Find a CounseloriCoach
C People Can
Journey Into Manhood
Facing the reality that you have Joumey Into
unwanted homosexual feelings can : Manhood is a 48-hour
cause tremendous turmoil - immersion in self-discovery, catharsis
especially if those feelings conflict | and emational healing. We create a
with deeply held values, beliefs and ke ﬂ’sﬂr”"f highly supportive yet challenging
life goals. We know what it's like environment designed specially for
We've heen thers man whn ars ssrinne ahait reenhing ™
€ Internet 7y - Riow -
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EXHIBIT E

= Parents and Friends of Ex-Gays and Gays (PFOX) - Windows Internet Explorer

@.\— a4 |g http:/ipfox, orgfdefault.html ~ @ +3 | XK

Edit  Wiew Favorites  Tools  Help

x [ Add ThiS-'|('& - V|Saarch 7 Favorites » []Emal Share =

ﬁFavor\tes g,:‘; ﬂ - £] -

25 | - |[EfHomepags {_J Parents and Friends of E... 3¢

Page 9

L |[2]-

b ERE e
RPARENTS and Friends of ExGays and Gays

About Us

H Search I

HCE Parents and Friends of Ex-Gays

& Gays

PFOX is not a therapeutic or counseling organization. Subscribe to Newsletters

community, and educates the public on sexual

PFOX supports families, advocates for the ex-gay A|ert3 & PreSS Release

Make A Donation

orientation. Each year thousands of men, women and
teens with unwanted same-sex attractions make the

personal decision to leave homosexuality. However,
Hot off the Press!

_ there are those who refuse to respect that decision.
News Alerts
Consequently, formerly gay persons are reviled simply

Brochures because they dare to exist! Without PFOX, ex-gays

| | would have no voice in a hostile environment. Pand NEAVIA Crvine 904 4 Racenlatinr M

<

Read latest news on PFOX blog. Watch videos on PFOXY

| »

em remaining) Waiting For http: ffpFox.orgidefault
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EXHIBIT F

Z Key Club International - a Kiwanis International High School Program - Windows Internet Explorer

6@ - |° bietpe feavon keyclobuorg home aspe V“EHEHzl |:f Live Search HF '|
Edit  Wiew Favorites Tools  Help
x 0 Add This™~[% ~ ~|search {7 Favories + CEmail Share -

i op Favortes | v [l suagested sites = @) web Slice Gallery +

»

|88 '|Homepaga |°Key Club International - ... |7| ﬁ - = @ ~ Page~ Safety ~ Tools = @-

Service Leadership Programs

-
K E Y C L U B STARTACLUBE | MNEWS | EVENTS | CONTESTS & AWARDS | DUES & REPORTS | GIVENOW

| DISCOVER | SERVE | LEAD  RESOURCES | JOIN | [seamn

Don’t miss Kiwanis

OneDay - “§
AN AN AN NN\
One day. One way. One K.

Don't miss e

NEWS

Facebook [Ewitter i=

€ Internst ERA U

IT'S ALMOST TIME TO SKIP-A-MEAL!
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EXHIBIT G

= 4-H Youth Development Organization | 4-H - Windows Internet Explorer

5\;; L4 |g Rkepe ) e 4-haorg) V| || % |nf Live Search “F '|
Edit  Wiew Favorites  Tools  Help
x [ Add Th|s'|C\ - V|Saarch 7 Favorkes = C1Emal Share =
< Faverites i o E suagested Sites = &) web Slice Gallery =
|88 - |Homapaga | (& 4-H Youth Development ... % | | & - T @ - Page~ Safety- Tools - @<
ol
Contactus | m « Find4H =+ Shop = Search
Welcome to 4-H
4-H is a positive youth development organization that empowers young people to
reach their full potential. Avast community of more than 6 million youth and adults
working together for positive change, 4-H enables America’s youth to emerge as
leaders through hands-on learning, research-based 4-H youth programs and adult
mentorship, in order to give back to their local communities
Learn more about 4-H positive youth development programs » |
ABOUT 4-H PROGRAMS GET INVOLVED RESOURCE LIBRARY
\ Info For...
What S New Your contribution can
M L h Parents & Youth
“ in the lives of -
America’s youth, ] m Volunteers
4H Positive Youth Donate Today » — ;
| Development Study & 4-H Professionals
Learn More
Find Your |l nral A.H .Jﬁ Donors & Snonsors | |
< 1l ¥
) Dane & Internet 5 7| ®iwow -

lub - Paint
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