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Fact Sheet: Criminal Prosecutions for Unauthorized Border Crossing

Background

Illegal entry (under 8 U.S.C. § 1325) and illegal re-entry (under 8 U.S.C. § 1326) are the most prosecuted
federal crimes in the United States. In FY 2013, almost 100,000 noncitizens were prosecuted for crossing the
border without authorization, an increase of 76.2 percent since 2009." According to the Pew Research Center,
the increase in illegal re-entry convictions over the past two decades accounts for 48 percent of the growth in
total federal court convictions.” The Department of Justice (DOJ) attributes the “most significant growth in [U.S.
Marshals Service] detention” since 2005 to border prosecutions,’ and increased border convictions have
contributed to overcrowding in the federal Bureau of Prisons system, which is now 20 percent over capacity.*

This massive increase is the result of government programs that have been aggressively pursued in southwest
border districts in every state except California since 2005 and, on a smaller scale, in other districts around the
country. Rather than being processed through the civil immigration enforcement system, apprehended migrants
in these districts are referred by the Department of Homeland Security (DHS) to DOJ for federal prosecution. In
fact, DHS now refers more cases for federal prosecution than all of DOJ’s law enforcement agencies combined.’

In the southwest border districts in particular, criminal proceedings for immigrants charged with illegal entry or
re-entry present serious due process concerns, with group hearings and other shortcuts so severe that the
government has called its DHS/DOJ border-prosecution cooperation “Operation Streamline.” Defendants are
typically detained for 1 to 14 days before appearing in court.® They frequently have no counsel until their
hearings, allowing little time to consult with an attorney to understand the charges and plea offers, consequences
of conviction, and potential avenues for legal relief. Because a single attorney can represent dozens of
defendants at a time, he or she might not be able to speak confidentially with each client or might have a conflict
of interest among clients.” DOJ and DHS often appoint Border Patrol attorneys or other DHS employees to
prosecute these cases.? In Streamline proceedings, judges typically combine the initial appearance, arraignment,
plea, and sentencing into a single hearing, sometimes taking as little as 25 seconds per defendant.’

The average sentence length for individuals convicted of illegal re-entry is 17 months.’® After they have served
their time, often in privately run prisons known as Criminal Alien Requirement (CAR) prisons (which the
ACLU has found to be subject to inadequate oversight'), migrants convicted of illegal entry or re-entry are
almost always deported, the same outcome as if they had never been referred for prosecution in the first place.

Illegal entry and re-entry prosecutions almost exclusively target Latinos, leading directly to the disproportionate
representation of Latinos in the federal prison system.'> The DHS Office of Inspector General has found that
Border Patrol is referring asylum seekers for criminal prosecution via Streamline, prosecutions that clearly
violate U.S. obligations under Article 31(1) of the Refugee Convention.*®

Effectiveness

The U.S. Border Patrol refers apprehended migrants to DOJ under the assumption that criminal prosecution will
deter those individuals from attempting to re-cross the border without authorization in the future. These referrals
constitute one of several types of “enforcement actions” available to Border Patrol agents as part of the
Consequence Delivery System developed by U.S. Customs and Border Protection (CBP) to “impede and deter
further illegal activity along the border.”** However, in 2015, a full decade after Streamline was launched, the
DHS Office of Inspector General found that Border Patrol “is not fully and accurately measuring Streamline’s
effect on deterring aliens from entering and re-entering the country illegally.”*®
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Indeed, it is virtually impossible to measure the multiple factors that inform a migrant’s decision to cross, and
the desire to reunite with family or find a job often outweighs any fear of prosecution.*® The Migration Policy
Institute has noted that for border crossers with strong family and economic ties to the United States “even...
high-consequence enforcement strategies [i.e., criminal prosecutions] may not deter them from making future
attempts.”” A University of Arizona study tracking 1,200 people deported via Streamline found that when it
comes to re-entry there is no statistically significant difference between those who went through Streamline and
those who did not.®

Meanwhile, blanket prosecutions for illegal entry and re-entry further none of DOJ’s own explicit prosecutorial
priorities — national security, violent crime, financial fraud, and cases that protect our most vulnerable
communities.®

Costs

Although border prosecutions do not achieve the policy goals of either DHS or DOJ, they are extremely
expensive to taxpayers, who foot the bills to fund district courts, U.S. Attorney’s offices, federal public
defenders, Criminal Justice Act panel attorneys, court interpreters, and U.S. Marshals Service facilities, as well
as private CAR prisons. Federal incarceration costs alone for illegal entry and re-entry prosecutions have been
estimated at $1 billion per year.?

Mass prosecutions of border crossers also overwhelm federal court districts along the southwest border, draining
resources that could be used to pursue actual threats to public safety. Illegal entry and re-entry prosecutions
constituted more than 80 percent of all prosecutions in the District of Arizona, District of New Mexico, Western
District of Texas, and Southern District of Texas in FY 2013.% In 2011, the chief federal district judge in
Arizona had to declare a judicial emergency and temporarily suspended a “speedy trial” time limit for criminal
defendants.?

Opposition

171 immigrants’ rights, criminal justice reform, faith-based, and human rights and civil rights organizations
have called on the Department of Justice to end prosecutions for illegal entry and re-entry at the southern
border.?* The United Nations Committee on the Elimination of Racial Discrimination has also called for an end
to Operation Streamline®, and the Vatican has called for its suspension.?® Even federal judges and prosecutors
working along the border have criticized the allocation of resources to illegal entry and re-entry prosecutions.”®

Recommendations

The Department of Justice should end or significantly reduce prosecutions for illegal entry and re-entry, and the
Departments of Justice and Homeland Security should return immigration enforcement to civil authorities, by
taking the following steps.

The Department of Justice should:

o Direct U.S. Attorneys to de-prioritize § 1325 and § 1326 prosecutions except in specific cases where
such charges advance one of the Department’s current prosecutorial interests: national security, violent
crime, financial fraud, and protection of the most vulnerable members of society.

o Direct U.S. Attorneys to pursue § 1325 and § 1326 charges only against individuals who have
convictions for serious, violent felonies and whose sentences for those felonies were completed within
the previous five years.



e Direct U.S. Attorneys to exercise discretion not to pursue § 1325 and § 1326 charges against asylum
seekers and other vulnerable individuals (for example, survivors of domestic abuse and the elderly), or
against individuals with significant U.S. ties.

o Direct U.S. Attorneys to exercise discretion not to pursue a 8 1326 charge when the prior removal order,
prior entry conviction, or prior re-entry conviction was obtained without due process.

e Withdraw existing pre-solicitations and solicitations for new private beds or prisons and develop a long-
term plan for phasing out the use of private prisons in concert with a reduction in the total federal prison
population.

The Department of Homeland Security should:

e Bring its policies, including CBP’s Consequence Delivery System, in line with DOJ’s current
prosecutorial interests by instructing its personnel to refer for § 1325 and § 1326 prosecutions only those
individuals who have convictions for serious, violent felonies, and whose sentences for those felonies
were completed within the previous five years. DHS should never refer asylum seekers for criminal
prosecution.

e Exclude from the “criminal alien” enforcement priority category all individuals whose most serious
criminal conviction is for illegal entry or re-entry. Illegal entry and re-entry prosecutions artificially
inflate the numbers of people that DHS deports as “criminal aliens.” In FY 2013, more than 60,000
people removed by U.S. Immigration and Customs Enforcement, DHS’s interior immigration
enforcement agency, had illegal entry or re-entry as their most serious criminal conviction.?’

e End the practice of appointing Border Patrol attorneys or other DHS employees to act as Special
Assistant U.S. Attorneys, or in any prosecutorial capacity, in § 1325 and § 1326 cases.
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