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Delivered by U.S. and Electronic Mail

September 3, 2015

The Honorable Charles E. Grassley
U.S8. Senate

Hart Senate Office Building, Room 135
Washington, D.C. 20510

Dear Senator Grassley:

[ write on behalf of the ACLU of Towa to express our strong opposition to the substitute
amendment you have proposed along with Senator Vitter to the “Stop Sanctuary Cities Act” (S,
1814). The substitute amendment would directly punish 26 Iowa county law enforcement
agencies (LEAs) that have decided, out of their obligation to abide by the U.S. and lowa
constitutions and as a matter of sound public policy, to limit the circumstances under which they
would enforce Department of Homeland Security (DHS) detainer requests.

I Limited Detainer Policies in Iowa Promote Community Trust and Abide by the
Constitution,

Twenty-six (26) counties in lowa have implemented local policies not to hold individuals
beyond their release date from state custody, in the absence of a constitutionally-valid warrant
issued by a judge, on the mere basis of a DHS detainer request: Allamakee, Benton, Black Hawk,
Cass, Clinton, Dubuque, Franklin, Fremont, Greene, Ida, Iowa, Jefferson, Johnson, Linn,
Marion, Monona, Montgomery, Plymouth, Polk, Pottawattamie, Scott, Sioux, Story, Wapello,
Wright, and Winneshiek.' Far from being “sanctuary” zones—a label that these counties have
rejected’— these counties, after a thoughtfu! dialogue with their communities, have adopted
policies that best promote public safety in their jurisdictions,

Your substitute amendment, however, threatens Iowa’s LEAs with revocation of federal
funding under the DOJ State Criminal Alien Assistance Program (“SCAAP”) and the
Community Oriented Policing Seyvices Program (“COPS ), as well as under the Department
of Housing and Urban Development’s Community Development Block Grant Program
(“CDBG™), unless these counties comply with DHS detainer requests and notification requests—
even when those requests are illegal and complying would subject the counties to legal and
financial liability. That puts Iowa LEAs in a catch-22 that ultimately interferes with public safety
and local control.

In addition to hamstringing Iowa’s LEAs financially, the substitute amendment would
undermine LEAs” ability to do their job. Law enforcement leaders like the Major Cities Chiefs



Association™ and the President’s Task Force on 21% Century Policing™ have stated that
promoting trust between local law enforcement officials and communities fosters cooperation
and enhances their core mission of protecting public safety. When communities petceive that
their local law enforcement officers are operating as immigration enforcement agents, then
individuals are less likely to cooperate with LEAs, and victims and witnesses of crimes wiil be
less likely to come forward with information. Upon announcing that Polk County would no
longer honor ICE requests, Sheriff Bill McCarthy said, “[w]e’re going to do what’s best for Polk
County and what’s best for Polk County is to treat these people with respect and the human
dignity that they’re entitled to and for us to follow the law when we deal with them.””

This does not mean that immigration enforcement no longer occurs in these counties, as
the sheriffs of several Jowa counties have made clear." DHS conducts immigration enforcement
throughout Towa and the country, and DHS is immediately notified by LEAs of every single
individual who is taken into state or local custody, through the automatic receipt of fingerprints.
Importantly, none of the limited detainer policies shields anyone who is arrested and booked into
state or local custody from DHS,

Some LEAs in Iowa have already said they likely would not change their department’s
stance even if it leads to loss of federal funds.™™ Senator Gr assley should respect that these
localities have chosen to limit the amount of scarce local law-enforcement resources they
comumit to controversial DHS immigration enforcement practices that have harmed public safety
by deterring immigrants from calling the police even if they had witnessed or been victimized by
crime,"™ caused countless unlawful detentions,™ invited racial profiling,” and torn apart hundreds

of thousands of families.™

IL The Grassley Substitute Amendment Undermines Important Public Policies
Aimed at Following the Constitution and Protecting Public Safety.

By seeking to force LEAs to implement DHS’s immigration detainers without resolving
the constitutional defects of detainers, Your substitute amendment places Iowa’s counties into a
lose-lose situation: either violate the Constitution, community trust, and incur liability for
unlawfully detaining individuals or lose federal funding.

A. The Amendment would penalize Iowa counties for refusing to violate the Fourth
Amendment in the case of unconstitutional detainers.

For years, DHS has used immigration detainers to demand extended detention by local
law enforcement agencies (LEAs) of individuals in their custody based on bare suspicion of
unlawful immigration status, disregarding the constitutional requirements of the Fourth
Amendment and leading to numerous cases of U.S. citizens and others being held wrongfuily by
state and local LEAs. In recent years, however, multiple federal courts have found that state or
local LEAs and/or officials may be held liable f01 their role in causing extended detentions in
violation of the Fourth Amendment.™ In 2014, in response to these court decisions holding DHS
and local LEAs liable for detaining people beyond their release times for immigration
enforcement purposes, the [owa County Attorneys Association advised county atforneys to cease
honoring immigration detainers.™ The letter noted, “{I]t is doubtful that the 48 hour hold



requested by the 1-247 detainer [request] will offer protection from lability. It is clear that
continued detention of a plisonel held solely on an 1-247 detainer beyond the 48 hours will create
civil liability for the county. It is also clear that the county cannot rely upon federal authorities to
defend or indemnify the county or this potential liability. ™" The letter also outlined two other
potential areas of liability, including jail staff discouraging detainees from posting bond based
upon an [-247 detainer, and detention solely based on an 1-247 detainer after the basis for state
custody has expired.™ Accordingly, 26 counties in Jowa joined hundreds of LEAs across the
country in changing their policies, permitting compliance with a DHS immigration detainer
request only if it is accompanied by a judicial warrant.™

B. The Amendment’s notification requirements lack safeguards to protect lowa counties
Sfrom liability.

The substitute amendment’s mandate that all state and local LEAs notify DHS when
individuals are to be released from state/local custody raises additional legal concerns, If local
LEAs implement the notification directive in a way that extends an individual’s detention for any
period—including extending the time required to process someone for release from custody
while awaiting pick-up from DHS—they face the same potential Fourth Amendment liabilities as
apply in the detainer context. See Rodriguez v. United States, 575 U.8. ---, 135 8. Ct. 1609, 1614,
1616 (2015) (prolonging a detention by seven or eight minutes without a new constitutionally
adequate justification violates the Fourth Amendment). Similarly, LEA transfers to DHS based
on notification requests can be subject to Fourth Amendment limitations. Yet, notifications are
based on an even lower evidentiary standard than immigration detainers and clearly fall below
the Fourth Amendment’s requirement of probable cause.

We respectfully ask that as Chairman of the Senate Judiciary Commiittee, you safeguard
Towa counties that are following the constitutional requirement of the Fourth Amendment and its
guarantee that individuals not be deprived of their liberty without a judicial warrant,

HI, The Substitute Amendment Would Harm Your Commendable and Important
Efforts to Reduce the Federal Prison Population,

The creation of a new five-year mandatory minimum sentence for illegal reentry (8 U.S.C.
§ 1326) would lead to unprecedented overcrowding in the federal prison system, undermining
your bipartisan work to reduce the number of federal prisoners.™" This provision in the
substitute amendment would permit an individual convicted of illegal entry who has no prior
criminal history or only a misdemeanor history to receive a fine in lieu of a sentence. But if that
individual is sentenced, the sentence must be at least five years. The proposed five-year
mandatory minimum would cost taxpayers nearly $2 billion annually and increase the federal
prison population by apploxmlately 65,000."" To handle that increase, the federal Bureau of
Prisons would need 20 new prisons or crowd its prisons to 167 percent of rated capacity. ™

1V.  Conclusion

We ask that you decline to take an approach that would withdraw important federal funds
from 26 Iowa communities that have followed the Constitution and carefully calibrated local



policies limiting detainer to when a judge has authorized it. Furthermore, the new mandatory
minimum sentence proposal should be abandoned because it would further overcrowd the federal
prison system at tremendous taxpayer expense with no public safety benefit—an approach that
contradicts the very reforms you have been working towards. Therefore, we respectfully urge
you to withdraw the substitute amendment,

Sincerely,

Dy ON R

Jeremy Rosen
Executive Director
ACLU of Towa
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