AMERICAN CIVIL LIBERTIES UNION

170 FIFTH AVENUE
NEW YORK CITY

e —

Yay 22,1942

To the Active l.embers of the Corpor=tion
Friends:

The Board of Directors reocueste vour opinion as to
whether an igsue of civil rights is involved in principle
in the exercise of power by the gcovernment to remove citlzens
from areas design-ted as milit:ry zones.

The issursnce of the go-ralled Piciflc Congt Order in-
volving the e€stablishment of » militarv zone ~nd the remov~l
of lsrge numbersg of persnng, including American cltlzens,
from the designated nare-s, r~iged sn impnrtant ocuestion of
civil liberties. Subseaguently a more mnderste E4st Coast
order was issued,

On the underlving issue of legml rights »nd powers there
has been action uand reaction smong the members of the Board

of Directors. There have been prolonged discusslinng at
several meetings.

Two conflicting points of view have fin»lly emerged:

(1) Thst in the absence of conditinng Jutifying
a declsration of mrrticrl lsw there is no
cnnstitutional power in the government, act-
ing either through military or civil suthori-
ties, tn remove =~ny citizens from any militsry
zone on the purported ground th~t such persons
may endasnger n: tisnal security, =~nd

(2) That such power does vest in the United Stotes
government, out that in exerclsing such pover
the civil liberties of citizens must be main-
tained,

These conflicting views are expressed in the following

twvo resnlutinrng, neither of vhich ras deen adopted bv the 3oard,

30th are suomitted for your opinion,

Regolution No. 1

"The Civil Liberties Union is nf the mninion that in
the abgence of 2ny conditinns Jjustifving » declaratinn
0f marticl lov, nyv order bv the government of the United




L.

States invest.ng either militar” or civil autrorities
with power t» remnve rny citizern or groun o® citizens
from »nv znne e€gtanlighed ov such snikorities, on the
purported ground th-t their preseice mav €ndaiger
netional security, ccnstitutes = vinlatinn of civil
liberties guars-teed bv the Cnnetituiion of the United
Stntes, Vo esyetexm nf civili-n he-ring bonards to deter-
mine vh t citizeng criould ce remnvecé csn cure the *funda-
mentsl viol~tion of constitutinral rights.”

negolutinn o. 2

(1)*The government hng the right in the oresent w-r
to egt: olisgh militarv z~rnes and to remnve persgons, €ilther
citizens or -liens, from such zones when thelr presernce
may endanger n tio~=l securitv, even in Zhe s.sence of »
decler: tion of m-rti:1 l=v.

(2) Such remov:1ls, rnv ver, re Justified onlv 1if
directly necegs r7y %o the nrngecition of the war or tne
defensge of n: tionul gecurity.

(3) Except in cares of immedi 'te e€mergencv, the
neceggity for eiucrh reanv 1ls should De determined bv
civilisn »uthorities, né sgich remnv 1ls shov1léd be carried
out by civili rn suthorities.

(4) Such remnv: 1s must D¢ cerried ~ut in - munner,
+nd bosed upon 2 clossific=tirn, n vin:s 2 re-=scnasle
rel:-tionship t» the d=nger intended to 2¢ net,

(5) Eack pers~n -ffected should h-=ve ~n opportunity
of showinz th' t he does not come within the necesgsities
of the situ' tinn: ~nd Lerring oo rds shruld be es-
taplished to p~gz voon 11 such ci-ims.

(86) Persnns s~ reianved, unless held “or other re=gons,
should be =1llo*ed full livertw in the ""-rited St-tes out-
clde of such niliterv zenes. Ihelr propertiv rihte ghould
o€ fully protected, ~n¢ reasonadle arr nsements should DOe
nade for thelir resettlement in pleces of their ~wvn choos-
ing nutslde of guch zoneg.™

In order to help guide the 3nrrd of Zlirectors in resolvins
the conflicting views, von sre : sked o vote uvpon these reso-
lutions. 3You :re further -sked it~ exnress vour orinion freely
upon =ny point involveaq,

The arguments in favor of resolution “o.l are:

l. Americen citizens cannot «nd srould not e de-Hrived »f
tnelr lioerty to live ¢nd work vwhere trev will, without due
procegs 0f law,-=wnick means a trisl in s court of law,
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This 18 e constitutional right which is » primary obligrtion of
such a defender of civil liberties : s the Unlonn.

2. Vo argument s to militarv necessity can possibly
Justify the crention nf 1lorge zones covering mony stetes from
vhich the Armv ruthoritieg m~v exclude snv citizens whose
pregence it reg-rds #s undesirsble. 7To cive such power tn the
military authorities is virtu2llv to suspenéd the Bill of Rights
~1together, For courts would either be reluct:nt to intervene
tn protect rights #gaingt the militarv in w.ur-time, or the

military might refuse to recognize the :uthority of civil courts,
28 in the Civil ‘.er,

5. As a prectic~l matter, no such sweeping grant of power
is needed, since pregent l:wsg :re adequ: te to de:rl with national
gecurity. Enemy aliens :re =lready uncer complete control of
the Dep:rtment of Justice. Dangerous ¢nd disloy+l citizens can

be handled by the Dep:rtment of Justice and the F.B.I. in the
enforcement of war-time lavs.

4. However reassoneole the :cdministr:stion of such powers
may oe &t the gt:rt, they crn ve indefinitely extended under
pressure, even tn covering the whole country, creating without
Justification & state of virtusl a-rti=sl law. It is the primary
dutv of the Civil Liberties Union to help prevent this tendency
by protesting the power itself :nd by protectin,” the civil rights
of any citizens who m:v be thus tnre-tened with exile from their
homes and businesses to live in distent nsrts of the countrv,

o, The gr:nt of such dr~stic powers of removal to the
civil authorities would be eaquslly objectionsble., Remonvnl of
cit.zens from ony zone, vithout trial in 4 conurt of law,--in
the rbsence of marti-l lsw,-- 18 repugnant to cnncepts of civil

liberties snd contrary to established conetitutional gusrantees
a8 internreted by the Supreme Cnurt,

The srguments in favor of resolution 'n.2 are:

l. %o consgtitution~l issue is involved becauge in war-
time militarv necessitv shifts the weight nf the balance that
must always be maintnined between civil liberties and gnvern-
mentl adminisgtr:.tinn. The judgment of the authnritieg =g to
what is necessary in the defense of the cnuntrv nnd the conduct
of 7 total war should not be lightly rejected.

€, Fears th~t the rights of citizens will be grnerally
viol:. ted under these orders are exaggerzated, On the Pacific
Co::8t the Jspanese-american popul«tinn presents r peculinr prnablem
aggrivated by extreme locel pre jucice, The m:rge depnrtation order
vent far beyond the necessities of tnhe situation, snd should be
opposed by the A.C.L.U., not on the ground of lcsck of power but
bec:1use of abuse of power, just &s the A.C.L.U. opposes any
oporegsive action on the part of the gnvernmernt involving civil
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lioverties,~-even where the gener:1l power to sct lies in the
government.

Jd, If it i1s ndmitted th«t military necessity justifies
the evacuation of all civilisns from a given militsry crea,
or n declaration of msrtizl law, it is more reasonable to
grent to the rnathorities a lesser pnwer even in larger are:as,

»nd to oppose any attempted discrimin«tinn in the exercise of
the power,

4, There ,ore meny inctonces in which the government heag
power to ~ct, but where the abuse of such pnver constitutes sn
infringement of civil liberties which will be curoed by the
courts., Possibly the furthest development of this in recent
vears nhas been the esgtedlishment of quasi-judicial sdminigtro-
tive borrds involving substantial persgnnal snd property rights,
The findings of frct of such borrds are usiallv fin»sl, sudject
to reverssl onlv if there is no substsntinl evidence to support
theim. In this new kind of totsl wnrf:re the government should
not be completely plocked in tsking necessarv cdefensgive messures:
but s new technicue must be developed to protect the civil
liberties of the citizens within the temporarv field of power
neld oy the government in war-time. The A.C.L.U. ghould be
active 1in developing such & protective technique.

©. Individu-l csses of injustices in exerclsing such war-

81?6 powers should of courge be hendled bv the Civil Liberties
n onl

NOTE

Vote on the sttached slip and return
promptly in the enclnsed prepaid en-
velope., e wnuld apprecinte having

your reply by June 1,
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