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MEMORANDUM FOR THE P1LU

From: Sleven G. Bradbmy~
Adiag Assistant AttorneyGeneral

Re: LegalRevIew ofDepartment ojDeftn.DrqftDocuments Regarding Trea1mInt and
Interrogation cfDetalne.s .

_ Tbe.Department ofDefOnsc rDOD") hu asked us to rwiew for form and 1epIity the
revised drafts o;thc.Army FJeld Manua12-22.3 f'Human lnteUiSence CoiledoJ' OperatiOlli').
Appendix'M ofFM 2-22.3 ftellricted 1nt000options'Tecbniquelj, Indthe PolicyDirectIve
regardingDOD'sDetaiDee prOgram. By Jetter ICJJt today to tbeGeneralCouusel ofDOD, we
advised that these documeDtl are wnslJteDt with the requizementJ otlaw. in pa.rtk:uJarwith1he
requiremeatB oftbe DetainfD Trea1riieDt Actof2005, Pub. L. No. 109.-163, tit.XIVJ 119Slit.
3]3~ 3475 (2006) rnTA'. This moroorandum eKpJaias that concJusi01L

. . (U) We beginwith the Army Field Maroal. Tho FieldManual reflects the militarYs
historiCal praetiOt1 toward tho 1Ratmeotofprisoners ofWAf and otber detainees in «mJPlianQO
witban olrelevant lepl obligations ofthc United Stat., indudiJlS theUuitbrm Code olMilltaly
Justice andtheJ949Geneva Coaveotions.. Themodest revisions thathavenow beenprvpoaed to
theFieJd Manual are fblly coosistent withthisIistorieaI pradice aud1bus do not require us to
undertako a mote detailedanalysis ofthtl8e iasuDB.

-f9) AppendixM of theFM 2..22.3.provides guidance forthe useorm Clresaricted
intCl1'08&tiOl1 tedmiques"thatare nototbOlWise ptmlitfedby the Pield M'anual. TheDepartmeat
ofJustice hae previously concluded that tecbJlicpel virtually identlcaJ to these arocaoslstontwith
applicable U.S. legalabUgadons. inoIudIng gencml orimiD&I 1tIM0i relatfnslO usault, mabnins.
IWrder wuI man s1lQghter, the~ torture statute (is U.S.C. i§ 234()..2340A). AJd.16 of
cbe United Nationa Convention AaainstTorture and Other Cruel, Inhuman or DoaradJns
Treatment or Punfshment. the WarCriIDcs Ar:J. (18U.S.C. § 2441), andtbe Constitution. See
Testimony ofPatrick F. Philbin Before the H01Jge Permanent select Committee onlntetlipbce

DcriVc4 4'om: Field M.m.d JIM2-21.3.HamciJntdlfrnoo Co11cator~Appcadfx~ROIbictOr1
~Ttdmfqges
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.legal iSlUe that wehavenotpreviously addressed Iswhetber these techniques satisty tHe stIQdard ..
1nlposed by thoDTA. wbioh mandates that ·'[nJo individual inthewstody orunder tho physical
control oftbDUDited State.Govename., reprdless ofnationality or phyeica1 location. shaD be

.subject to cruel, Inhuman, or degr441ng ueatmeat or pualsb.ment." DTA § 1403. OureollClusio.n
that thesixmriicted techniques aRt consistentwitb the DTAfbUoWl Jtom both tho nasure of .
thollO techniques and &otn the carc&d Jimitatiom that AppendiK Mimpo$fS ontheiruse.

~These restrictions mesignificant. First. the,teehniques maybe\lied only duriag the
interrogation of«unIawfbJ enemy combatants." that is, -'persons net e'JltitJed to combatlnt
immunity, who engage maetsagaiftst theUnited States orit, coalition partners inviolat.iou of the
lawa and customs ofwarclutida ananncd oonf1iC1.~ M·3. Second, die techniques may only be
useduwhen 1herc is aSood ~8 to believe thatthe detainee IIlikely to pO'MlS imporlant
intelligence." M..6 (emphasis addod).~ 'U1C oftbetechniques requires ".)*ill approval,
judiciotJ1 execution. spedal control meawm, aod rigorous ov«siaht.U !d. This includes a two-- .
step approval process (mcludiBg ultimate approval by the&m Geueral Officer/Flq 0fIker) for
each sped1lc usc ofoneor moreoftbe restrictecl techniques. andthe development ofan
iGterrogation planthat indud~ specific lhnitatiGIIS ondur8tion, interval between application ofthe
teobniques, sod tcrtn;iDatiOJl criteria. M..lS. P'ounh, onlyDOD ints'roaatorsspeeiaDy tfalned aPd
eertified to tISe restricted iDtctrogaoon ted1nitpS aro authorized toemploy those tec:1Wques. Moo
23. FmaIly•.Appendix Miequires thatdetain.- rccdveadequate medfca1 care. including pcdodic
chedc-up to ensure thai they aro tIfit tbr iDt~ption.TI M-21. 'Detainees determined to be unfit
for interroaatioD may not be interroaated. 111. Medioal pei'sonnel also must beonca11 sboukt 111
CIJlClt8<ftcy adse duriqg an lnteuoga1iOll. 1<£

J~ tbomtdolcd tdmiQaaIckson"bocf ia~M differ illoeztJfnmiDcr RlBpCX8ftum thew
evdBatcd iD Ibe~in tc&tlmoay. \WI do oat1bIDt1I&0Io &SItacuoo aro mIftc:icm to JI1tc:r1»ooachDiDDI p.I'OYkJlWy
RIGhcd tJud dID1cofmiqacI~WlthtbeaaaatCl'iJDbd Ntutc8. daoprddbidoo anuturo. «thow.Crimes
Jd. We...below wMthertbrBD mised~qDellIC~ wi1h thoDTI\ wIUcb imposa .1taDdIrd
idczdbI totIsIldbalh Article 16oftIMt CcaYcmiooApmtTClttn I0Ila., U,S.~IIwoJ]aswith.tilt
Ocacva~Wo~DDC~ubdlo"'U.~of1bow~with1boreqbftaDcta d
tileUnftbnD CocIo at'MilitI:ryJustice;, ""'0 UMDD dIaDOD"~ that *be Gdhorized _oftheteclmiq,DDS,
«MsttdwiOl1M applIoaIio~CXI'dIRh1bcIID~
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. NovioJeace. threaas. or impermissiblo
e u.sod inCOMoction with the Mutt andJefftechnique.

~ 2. IeJiBlse Flag." TheSOai ofthiated1niquo is to convinco the detaineo thatho is
being interrogated by • countryother than thoUnited States inorderto trickthe detainee into
eoopetatiDg with U.s. forces. ID uaius thoFalsePI'S technique, interrogaiors may DOl mete any
imp6~ or e:tplicit threats that ROHOOperation may result lD harsh intelrOption by no.U.8.
entities. In additiou, interroptol1l m&y DOt pose orportray tbemseJver asmedical penonnel. .
members ofthelntemational~eo oftheRed Cross. members oftheclergy. joumalists. or
membc.., ofCongress. . .
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~eDTAimposes two .roquiremeots relevant to Appendix M. P"UJt, 'scctioo14G2(a)
provides that"[0]0 penonin1hewstody or undertheetfective control oflhoDoputJnc:Dt of .
DeCease orunder detention in8 Depattmalt ofDefense ficUity sIWJ besubjea to aDY treatmeot
or technique ofinterroption notauthorized byand lisIed iD theArmyFieldManual Oft

Intelliaen.ce Interrosatloo." App~Mispm oftileArmy Field Mawa1refereDcod itt Ibis
pro~ and dt.us tho six.restricted tcchnlquee do8cribed above are clearly "authorU:ed byand
listed in" that Manual, WethemOro havenotrouble concluding that tho use ofthelo tocbniquos
would satisfY section 140~a).

...(6)-'Seconct soctioa 1403(a) of111e DTAprovides that"[n]oindividual inthe custodyor
uod« thophysical eoDlfol oftho Vnitod States GovotlUPODt.~ of'DadoDAlity Drphyl1cuJ
locatJon. shaD be cubj~ to Cl\IeJ. inhuPJBQ, Or degrading treatment orpunisbmcm.'" This
requhmeotapplies to delaineeshc:Id by DOD, and wemust theretbtedet~c wbcthrt thesix
restricted techniques Oiled in Appr.ndix Mareconsisr.ent witb tho obliptioo to avoid Pcrud,
fahu:tnan. or degrading trNtment or plIIIishrneat.- Weconc1ude that they are ~steat.

(lJ) Accordingto theDTA, "theterra 'cruel. inhumarJ, ordegrading tnlItment or
punishment' meaDS the~ l1DUSU81. and'fnbumaoe tRatmeOt or plmisbmeot probibitod bythe
Fifth, EishSbt and Fourteenth Am.eor.bnen1s to the CoMtitutioo oftha UnitedStates. asdefined in
theUDltecl StatesReservatjons, peeJamtions; and Uodentandings 10 the United Natiou
Convention Aga1asl TortureaD4 OtherPoems ofCtur!.1aIJmwI or DegradiogTreatment or
Punishmentdone at NcwYo~ DeceIDbet 10.1984." DTA f l003(d);If'Q/soU.S. ResemtiOD
toAnicle 16ofCoDvcadon Aaainst TOI'turOt 136Coos:R~ 36. 198(1990) (uaderta1dna Article .
16obJiption tloaly insofitr.. thetenD 'CtU01, inhuman or desradias treatment orpuotshmaat'
meaJq tbl aud, W1Usualand bbnnane~eator puolsbmcnt proJu"bited by theFifth.Efgt1h.
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UldJor PourteeMh AmetMlmenta Co theCoosdtutlon ortbc Un!bd States"). Bocause theBfshth
Amendment appliea onlyonce there has been I &4fonnalldjudJcatiOD ofsuiIt,..Ingraham Y.

Wright, 430U.S.6SJ. 671 n.4(J (1977), and theFourteenth Aroendmfllt applies 0DIy to tlIe
States. $Cd llcUing v. S/taIpe, 347U.S. 651. ~71 0.40(19S4). the telcvant 'constitutional
provision here is theFifth Ameudmaot. The Pifth Amendment (through thodoctrineor
substantive duo procea.) regulateJ thetreabrleat ofdetainees before c:oDYiWOD, requIring that
sud1 per8OII8 besubjecaed neitberto -'punishment," lkD li. Wc!fJsh, 441 U.S. 520 (1979), norto
coDduct that "shoob the consdence." CountyqfSacramento Y.~ 523 U.S. saa, &46
{1998) Su alfOC'J'awz Y.Martina. 538 U.s. 760, 773 (2003) (pIuraJity op.)(obsavinsthat
thoDuo Process Clause 80vems theinquiry incues iDvolving "poUco torture orotherebosethat
results ina confessiOJl" tflatis DOt used in a criminal triaI); 14. at 779(Souter, I., coPCUtring)
(same).

.(f!J1 ThO Supreme COWl hassaidthatl'ifaparticular condition or rcstriodon ofprcQial .
detention Isreasonably related to a legltimato SOvernmenlel interest. it doesnot. without mora,
amount to 'puDlshmeot.'" JYofIbh,44J U.S.at539. Similarly, "coDduet intended to InjuRia
someWI::! UDjustUiablc byany BovernmeDt iDteIest isthe son ofofticW aetlon most likely to rise
to the QODSCieDCboahocking level" Lewta, 52] U.s,at849. Moreover, inthe"custodia! situation
ora prison," where -forethought aboutanimnate~.wdtare isDOt only feasible butobligatory," td.
at 8SJ, "dcIJberate iDdifferenee" to theRdiCll DOeds ordetainees mayaJJo rise to CODSCieooo­
shocking levels. Id: at SSQ.S2.. JlecosnizJnI that thereIs"io cah"btated yardstick" tbr·applyina
these tests,ttl. at847,and tbat Nprescrvio& theQ)astituJlonal ptOpoJ1ionJ ofsubsiudive du&
process demands aD oxactanalysis ofcircumstmces before any abuseofpower is condemned as
~ shockiD&" /d. at'8Sll, lYe coocIude that none ofthe tecbDiques at issue exceeds tbc
bOtlD(fs ofdue proet4

-E&rYult, the sovemment interett julti1YiDS tho W'oofthe rcsbictcd interroption
techniques fa not merely "logitimate,..it is compe16ng. As deacribed above, thesetccImiqua are
nok usedin orderto punisbdetaln_ but lMead maybeusedoDly to interrogate enemy
eombltants beIicrved to possessimportaat intelligence thatmayhelpsafeguard U.S. tbrcos and
protect U.S. interests. M-l. M.-6. This limitation on thecategory ofdetalbees apinst whom the
restricted tochoiques may be used bothreinlbrces the importancoof the Government', inteJest
and demot)Stratei a calibrated connection~ endsandmeans...2 Obtalniog aotionabJo
inte1BseJlCO inthocontext oranongoing ltd1ed cOnfUctas~ a dedica10Cl enemy thai has
demon.ttrated awilJiaancss to disregard thelaM ofwaris unquestionably or~taJ aationaJ
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importaJwe. And the six teehoiquet areweff-suited tothat goal. They are deaigned to «eate a
6JvQrable environment tor iotelligen~ satheriDg, but at the same time hne beenearetbIIy limited
in theirscopeand dUration to ensure thattheyIRl not used in ways thatmisbleitbr:r idct
unwarranted hann onthedetainees or reflect a deUberat~ indHFerence to their weU-being.

~None oCthe techniques aUow UttC'Jft'D8a1ors to make physical contact With the
detaineee. NODe amtemplate the intlietion ofany pain orsu1rerlng. They maybeused onlyby
spociaJly trained interroptots inorderto minimize theriskthat theywill lead'to uointended
bardsbip. "Mutt aDd Jeff' IsreaDy nothlng mole than a combination of techniques alrtady
lnc'lded intheArmyField Manual. "False Flag" ismerely apsychologiW ploythat isnot
des!goed 10 iofUct IDeDtalltardship onthodetainee. QuIto thecontrary, dieCSlpfCSI reRrlcdon or
theability of.i.nterrogaton10 threaten cletaineeI with abuse at the bandaoftbreip mu1dcs
significantly limitsthe potential adverse effects oftbis technique on thedetainee'. weII-beiJIs.
SimilarlY. tho three foIAd.fu.stmc:nt" teclmI esared to chango tho dotafnee'. eDYiroDIWmJ

butwitbout
dcpfvios him ofanybasic necessities or expoJins him to dangerous or1t11UoU. conditions.
Whetbet these techniques aro used separatelyorin tandem,1hc detainoo is guarantet» toRCeive
adequate levels offood, water, tIeep, bealt vCDlila1ion, and Baht. In addillon, thodetainee's
bea1lh must be continually monitored bymediadpcr&OMd. Thesesafeguards cnlure that these
techniques do DOt involve the inftIetion of'pualshment IDd negate Illy inference thatthey represent
deliberative indifference.

~inaUy. the "Separation" teehnlque exprepJy roquires thai ,he"basic standamJ of
OOIDllne treatmeRtt be maintained 8YCD thoop. the deteinoe may be isolated UOUl otherdetaiDces.
Adotainee subjected to thistedmique does DOt undCJBO sen80JY deprivDlionud thus Isfir Jess

Dke1y to sutrer the adverso physiological C01\SeqUtDCeI _sociated with that experience. M-SJ. In
addition. the Sepand.ion tocbniqueia careNUy limited In its clw-ationa whloh »aot to exceed 30
days wit1lout express autborizatiDn &om 8 senior military oflica-. With1hese limitadons in p1ac8.
andgiven the Important·ro1e isoladOD caD playinconditioning deta1ncc& for.interrogation
(mclucling Unitingtheability to frustrate ormiad1ntarogators by shariD8 information about the
intem>gation process). the Separation technique does not amount to punishment and is not
shocldna 10 the conscience. CJ. Hutto v. Finney, 4~1 U.S. 611, 686 (1978) (oltaervina that it is
"pert'eetly obviOUJ that WfiIy dcdsion to removea partkular1nmate 1tom the genei'll psison
popuJat1on fOr anincfetermlDate period r.DU1d DOt becharacterized as aud Ibd~;
McMahon l'. 1kard, 583P.2d 172(5thCit. 1978) (owsn inOtdiDary crimioal system. sutmaaeive
dueprocess imposes DO per Ie bar to tM phys1ca11solatioJ2 of pretrial deUineeI). .

~ the liJDited COllteld inwbid1 theymaybe used,and subjectto these CMetbIIy
oonaidercd rvstriWOIJI thatwe have dOSl;fi~ ,ach tft~ • techniques maintabss alCUODlb1e
roIacionahip to tho Iositimatesovemment iJ11:m,st uaociatcd with obtalniag valuablo mill,*"
inteUiFnce. Nothinl iAApp~Mallows interrogators to impO$C physical or mcnta111ard1hip
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