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Chairman Robert C. Scott, Ranking Member Louie Gohmert and Members of the
Subcommittee:

I am pleased to testify on behalf of the American Civil Liberties Union, its 53
affiliates and more than 500,000 members nationwide, concerning the failure of states,
such as Michigan, to adequately fund and administer their indigent defense systems. |
currently sit on the Board of Directors of the Michigan Campaign for Justice, a broad-
based group of organizations and individuals from across the political spectrum fighting
for a fair and effective public defense system in Michigan. | am also counsel for plaintiffs
in Duncan v. Granholm, a lawsuit filed in Michigan state court challenging inadequacies
in public defender programs in three Michigan counties — Berrien, Genesee and
Muskegon.

Inadequacies in state indigent defense programs are of concern not only to the
ACLU and this subcommittee, but also to all Americans who expect their criminal justice
systems to produce fair and accurate results in the most cost-effective manner.
Researchers estimate that between 80 and 90% of all those accused of criminal
wrongdoing by state prosecutors must rely upon state indigent defense programs for
representation. As a result, the failure of states to adequately fund and administer these
programs infects the entire criminal justice system. It compromises that system’s ability
to produce justice results, jeopardizes public confidence in that system, perpetuates racial
disparities, endangers public safety, wastes taxpayer dollars, and ultimately diminishes
the United States in the international community.
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1. The Sixth Amendment

The Sixth Amendment to the United States Constitution guarantees that in all
criminal prosecutions, the accused shall have “the Assistance of Counsel for his
defense.”* In the landmark case Gideon v. Wainwright, the United States Supreme Court
ruled that this constitutional guarantee requires states to provide counsel to those persons
accused by the state of criminal wrongdoing and unable to afford private counsel.? The
Court subsequently made clear that such persons are entitled to more than just a lawyer
standing next to them at trial. Instead, states must ensure that they receive “effective
assistance of competent counsel.” 3

The Court has defined effective assistance of competent counsel as representation
that subjects the prosecution’s case to “the crucible of meaningful adversarial testing.””
In so doing, it has noted that the *“very premise” of our system of criminal justice “is that
partisan advocacy on both sides of a case will best promote the ultimate objective that the
guilty be convicted and the innocent go free.”® If defense counsel is incapable of
adequately challenging the state’s evidence, “a serious risk of injustice” infects the entire
criminal justice process.

2. State Abdication of Sixth Amendment Responsibilities

Many states have never taken the steps necessary to fulfill their Sixth Amendment
obligations. Michigan, for example, has delegated to each of its 83 counties the
responsibility for funding and administering trial-level indigent defense services. It
provides no fiscal or administrative oversight. Michigan does nothing to ensure that the
counties allocate the funding and promulgate the policies, programs and guidelines
needed to enable their public defenders to provide constitutionally adequate legal
representation. As a result, most Michigan county public defense programs are seriously
under-funded and poorly administered. For example:

e In 2007, the budgets of the prosecutors in Michigan’s Berrien and Genesee
counties were nearly three and one-half times greater than the counties’
indigent defense budgets. In Muskegon County, the prosecuting attorney’s
budget was nearly double the county’s indigent defense budget.

e A 1999 survey by the U.S. Department of Justice of 100 largest counties in the
country found that those counties spent an average of $287 per case to provide
representation to indigent persons accused of criminal wrongdoing.” In 2008,
the Muskegon County finance director issued a letter to the county
commissioners stating that the average cost per case should be kept to $130 to
$140.

Michigan is not alone. Similar disparities exist in other states. For example:



e InFY 2005, Tennessee’s 31 District Attorneys General received
approximately $170 million to prosecute indigent persons while its 31 public
defender programs received $56 million to defend them.®

e A 2007 study concluded that California’s 58 counties spent 40% more on
prosecutorial services than on indigent defense services.’

Without adequate funding, indigent defense programs cannot hire a sufficient
number of attorneys and support staff to meet the demand. Insufficient numbers of
attorneys and essential support staff, in turn, lead to excessive workloads and no time or
money for training or supervision.

Overwhelming caseloads prevent attorneys for poor criminal defendants from
meeting with their clients with sufficient frequency, interviewing defense and prosecution
witnesses, obtaining and analyzing evidence, visiting the scenes of alleged crimes,
consulting with experts, researching case law, filing motions and preparing for trial.’> A
report released in 2000 by the Bureau of Justice Statistics of the United States
Department of Justice confirmed that public defenders meet and confer with their clients
almost 50% less than do privately retained counsel.**

As a result, the poor are frequently provided with counsel in name only. The
representation they receive is far from that contemplated by the Supreme Court’s
definition of “effective assistance of competent counsel.”**

3. Consequences of Abdication

The failure of Michigan and other states to fulfill their constitutional obligations
under the Sixth Amendment is, in part, due to a lack of awareness about the real costs of
poor performing indigent defense systems.

a. Loss of Public Confidence

Poorly funded and administered indigent defense programs undermine public
confidence in the criminal justice system. The legitimacy of that system is based on its
ability to adequately investigate crime, accurately identify offenders and appropriately
sanction the convicted. When public defenders do not have the tools to engage in
adversarial advocacy, their clients are wrongfully convicted; are incarcerated prior to trial
for unnecessarily long periods of time; plead guilty to inappropriate charges and receive
harsher sentences than the facts of their cases warrant. For example:

e Michigan resident Allen Fox received a 12-month sentence after pleading
guilty to attempting to steal two cans of corned beef from a convenience store.
Although the cans in question never left the store, Mr. Fox was arrested after
he and the store clerk got into a scuffle. Charged with a felony, Mr. Fox sat in
jail for six months before ever meeting an attorney.



e Michigan resident Darryl Lynn Blakely paid his court appointed attorney
$7500 to ensure that he received a fair plea agreement. Charged with
unlawful driving of an automobile, Mr. Blakely was informed by his attorney
at their first meeting that for $7500, the attorney would ensure that Mr.
Blakely received a sentence of two years in prison. If Mr. Blakely did not
pay, he would spend five years in prison. The judge knew of the payment
agreement but did nothing about it.

In response to events like these, public confidence in the criminal justice system
has plummeted. Recent public opinion surveys reveal that the American public has less
confidence in the system than it does in other public institutions such as organized
religion, medical systems, the military, newspapers, organized labor and public schools.*®
In 2007, more than 80% of those surveyed nationwide reported having little or no
confidence in the criminal justice system.**

b. Perpetuation of Racial Disparities

Poorly performing indigent defense systems perpetuate racial disparities in the
criminal justice system. Racial disparities, in turn, create a perception of bias and cast
doubt on the constitutional guarantee of equality under the law.

In 2007, both nationally and in Michigan, African Americans were three times
more likely than Latinos and five times more likely than Caucasians to be jailed or
imprisoned.™ While a number of complex factors contribute to this disparity, the United
Nation’s committee charged with overseeing compliance of signatory nations with the
Convention on the Elimination of All Forms of Racial Discrimination (CERD), the
national Conference of State Court Administrators, representing criminal courts in all
fifty states, and several state committees established to study racial disparities have
repeatedly identified under-resourced and poorly managed indigent defense systems as
one of those factors.®

People of color are more likely than Caucasians to live in poverty, more likely to
rely on indigent defense systems for representation when charged with criminal
wrongdoing, and thus, more likely to feel the consequences of under-funding and
inadequate administration of those systems.*” In fact, a 2000 survey of state prisoners
revealed that over three-quarters of African-American prisoners had been represented by
public defenders as compared to less than two-thirds of Caucasian prisoners.®

In March 2008, the United Nation’s CERD committee issued specific
recommendations to address this problem:

The Committee recommends that the [United States] adopt all necessary measures
to eliminate the disproportionate impact that persistent systemic inadequacies in
criminal defence programmes [sic] for indigent persons have on defendants
belonging to racial, ethnic and national minorities, inter alia, by increasing its
efforts to improve the quality of legal representation provided to indigent



defendants and ensuring that public legal aid systems are adequately funded and
supervised. The Committee further recommends that the [United States] allocate
sufficient resources to ensure legal representation of indigent persons belonging to
racial, ethnic and national minorities in civil proceedings, with particular regard to
those proceedings where basic human needs, such as housing, health care, or child
custody, are at stake. *°

C. Economic Waste

Poorly performing indigent defense programs waste taxpayer dollars. To the

extent under-funded programs lead to wrongful convictions, unnecessary or prolonged
pre-trial incarceration, sentences that are not commensurate with the crimes committed
and legal errors, taxpayers must pay the consequences. For example:

Since 1983, more than 340 prisoners have been exonerated around the country.
At least one-third were victims of poor lawyering by court-appointed lawyers.
That one-third spent approximately 1100 years behind bars,? at a cost of $25
million to the American taxpayers.*

One of those exonerees, Eddie Joe Lloyd, was released from a Michigan prison in
2002 after DNA testing confirmed his innocence. His trial attorney, appointed
eight days before the commencement of trial, failed to question the details of the
police investigation, called no witnesses and gave a five-minute closing argument.
Mr. Lloyd spent 17 years behind bars. Michigan taxpayers paid $510,000 for Mr.
Lloyd’s unnecessary imprisonment, $2,000 for appellate public defender services,
$4,000,000 to settle a wrongful conviction lawsuit and unknown amounts for
prosecutors and law enforcement officials to defend his conviction on appeal and
for appellate courts to adjudicate the case.?

In 2007, Patrico Ramonez was released from a Michigan prison after the United
States Court of Appeals for the Sixth Circuit ruled that his public defender had
failed to interview witnesses who could have supported his innocence.? He spent
seven years behind bars. Michigan taxpayers paid $390,000 to incarcerate Mr.
Haynes, $11,000 for appellate public defender services and unknown amounts for
prosecutors and law enforcement officials to defend his conviction on appeal and
for appellate courts to adjudicate the case.*

Between 2003 and 2007, Michigan’s State Appellate Defender Office found
sentencing errors in one-third of the guilty plea appeals assigned to that office.
By initiating proceedings to correct the errors, the attorneys saved Michigan
taxpayers $3,675,000 in unnecessary incarceration costs.”> Pursuant to state
statute, however, SADO receives only 25% of all appeals.”®

In addition, taxpayers must pay for the economic inefficiencies that usually

characterize poorly funded and administered indigent defense programs. A number of



studies have concluded that having well-organized public defender agencies under a
single statewide entity reduces redundancy and costs by enhancing coordination,
uniformity of services, administrative efficiency and planning capacity.?’

d. Compromising Public Safety

Poorly performing indigent defense programs jeopardize public safety. Public
safety suffers when public defenders are unable to mount appropriate defenses,
contributing to the wrongful convictions of innocent people. In 132 of the 234
exonerations obtained by the Innocence Project with the use of DNA evidence, the actual
criminal has never found -— and presumably remains at large to commit more crimes.?®

Public safety also suffers when public defenders do not have the resources to
advocate for the diversion of non-violent offenders away from jails and prisons into
social service programs. In response to a 2005 survey, 60% of state prisoners reported
having mental health problems; 42% reported both mental health and substance abuse
problems.? Studies have shown consistently that diversion programs that address these
issues reduce recidivism. A New York City diversion program for convicted felons with
serious mental illness decreased the arrests of program participants by approximately
90%.% A similar program in Maricopa County, Arizona, reduced the rate of new
offenses committed by seriously mentally ill offenders to 5%, nearly one-half the 9%
recidivism rate of general population offenders.*:

Lastly, public safety suffers when public defenders are unable to ensure that their
clients receive sentences commensurate with their crimes. Researchers have found that
high rates of incarceration actually increase crime by destroying the social and family
bonds that guide individuals away from crime, removing adults who would otherwise
nurture children, depriving communities of income, reducing future income potential, and
engendering a deep resentment toward the legal system. When communities are less
capable of maintaining social order through families or social groups, crime rates go up.*

e. Violation of International Human Rights Standards

Poorly performing indigent defense programs diminish the standing of the United
States in the international community. To the extent that they compromise the right to a
fair trial and equal treatment before the courts, they violate the United States’ obligation
under the International Covenant on Civil and Political Rights, ratified by Congress in
1992.% To the extent that they perpetuate racial disparities in the application and
availability of indigent defense services, they are inconsistent with United States treaty
obligations under the Convention on the Elimination of All Forms of Racial
Discrimination (CERD), ratified by Congress in 1994.%

4. Recommendations

To maintain public confidence in state criminal justice systems, to promote public
safety, to prevent unnecessary public expenditures and to ensure that the United States



meets its international treat obligations, Congress can and should take steps to encourage
states, such as Michigan, to adequately fund and administer their indigent defense
programs.

Public opinion polls show that voters support a criminal justice system that
delivers fair results and that they are willing to commit the tax dollars necessary to
accomplish this goal. A 2000 nation-wide public opinion poll showed that 64% of those
polled supported the use of taxpayer dollars to provide indigent persons with lawyers. A
majority supported reforms to ensure those accused of crime received competent counsel,
including proposals that would provide public defenders and prosecutors with the same
resources per case (88%); create local oversight commissions to ensure that indigent
defense counsel is competent and has adequate resources (78%); establish standards on
qualifications for public defenders and court-appointed lawyers (78%); establish public
defender offices with full-time professional staff (71%); and ensure that judges and local
governments do not appoint attorneys based solely on who charges the least (50%).%°

The ACLU respectfully requests that Congress consider the following:

e Toencourage parity between state prosecutorial and indigent defense
services, require states that receive funding from the federal Justice
Assistance Grant Program to use that money to enhance prosecutorial and
indigent defense services in equal amounts.

e Toencourage states to engage in a needs-based analysis when funding
indigent defense programs, require the Bureau of Justice Statistics of the
United States Department of Justice to collect and publish data on the
funding and operation of such programs nationwide. Many states are unaware
of the amount of money they and other states spend on indigent defense services
and thus are unable to evaluate effectively the needs of public defender programs.
By requiring the Bureau of Justice Statistics to collect such data from states,
Congress would be encouraging states to collect the data themselves. The last
time the Bureau collected such data was in 1999.

e To ensure that death penalty cases do not monopolize state indigent defense
resources, jeopardizing the representation of clients charged with lesser
crimes, recreate the federal death penalty resource centers. In 1988, Congress
established such centers to ensure quality representation in capital cases and
reduce the financial and administrative burden of such cases on under-resourced
state programs. Although the centers proved to be a cost-effective way of
handling capital cases, Congress de-funded the centers in 1996.%

e Toencourage lawyers to become public defenders, fund the College Cost
Reduction and Access Act, Pub. L. No. 110-84, which became law in
September 2007. Sections 203 and 401 of the Act enable lawyers to pursue
careers in, among other areas, indigent defense or civil legal aid by forgiving
certain types of federal student loans. By funding the Act, Congress would



recognize public defenders as “real lawyers” who provide a valuable service
worthy of governmental encouragement.
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