United States Department of State

Washington, D.C. 20520

Case No.: 200603431
Segment LLEI 004 and LLEI 002

Mr. Amrit Singh

Staff Counsel

American Civil Liberties Union
125 Broad Street, 18" Floor
New York, NY 10004

OCT 20 2008

Dear Mr. Singh:

I refer to our letter dated August 19, 2008 regarding the rclease of certain
Department of State material under the Freedom of Information Act (Title 5
USC Section 552).

The search of the records of the Office of the Assistant Legal Adviser for Law
Enforcement and Intelligence has been completed, resulting in the retrieval of a
large volume of documents that have been broken into five separate segments
“for ease of handling. This letter addressed the fourth segment, which contains
45 documents responsive to your request. After reviewing these documents,
we have determined that 19 may be released in full, 11 may be released with
excisions, and 10 must be withheld in full. All released material is enclosed.

A decision on the remaining five documents requires interagency coordination:
these originated in another government office, which will review them and
respond to you directly.

An enclosure provides information on Freedom of Information Act exemptions
and other grounds for withholding material. Where we have made excisions,
the applicable exemptions are marked on each document. We have cited
exemption (b)(5) for the ten documents withheld in full.

In the documents released in part, all non-exempt material that can reasonably
be segregated from the exempt material has been released.
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With respect to material withheld by the Department of State, you have the
right to appeal our determination within 60 days. A copy of the appeals
procedures is enclosed.

Please note segment number two contained no responsive documents.

We have now reviewed all of the documents retrieved in response to your
request. Regarding the documents still awaiting interagency coordination, we
will let you know when a final determination has been made. If you have any
questions, you may write to the Office of Information Programs and Services,
SA-2, Department of State, Washington, DC 20522-8100, or telephone us at
(202) 261-8484. Please be sure to refer to the case number shown above in all
correspondence about this case.

Sincerely,
I A
Margaret P. Grafeld, Director
Office of Information Programs and Services

Enclosures:
As stated.



63934 Federal Register/Vol. 69, No. 212
Ruies and Regulations

Subpart I — Appeal Procedures

§171.52 Appeal of denial of access to, declassification of, amendment of,

(2)

(b)

()

(d)

accounting of disclosures of, or challenge to classification of records.

Right of administrative appeal. Except for records that have been reviewed and
withheld within the past two years or are the subject of litigation, any requester
whose request for access to records, declassification of records, amendment of
records, accounting of disclosure of records, or any authorized holder of classified
information whose classification challenge has been denied, has a right to appeal
the denial to the Department’s Appeals Review Panel. This appeal right includes
the right to appeal the determination by the Department that no records responsive
to an access request exist in Department files. Privacy Act appeals may be made
only by the individual to whom the records pertain.

Form of appeal. There is no required form for an appeal. However, it is essential
that the appeal contain a clear statement of the decision or determination by the
Department being appealed. =~ When possible, the appeal should include
argumentation and documentation to support the appeal and to contest the bases for
denial cited by the Department. The appeal should be sent to: Chairman, Appeals
Review Panel, c¢/o Appeals Officer, A/ISS/IPS/PP/LC, U.S. Department of State,
SA-2, Room 8100, Washington, DC 20522-8100.

Time limits. The appeal should be received within 60 days of the date of receipt by
the requester of the Department’s denial. The time limit for response to an appeal
begins to run on the day that the appeal is received. The time limit {excluding
Saturdays, Sundays, and legal public holidays) for agency decision on an
administrative appeal is 20 days under the FOIA (which may be extended for up to
an additional 10 days in unusual circumstances) and 30 days under the Privacy Act
(which the Panel may extend an additional 30 days for good cause shown). The
Panel shall decide mandatory declassification review appeals as promptly as
possible.

Notification to appellant. The Chatrman of the Appeals Review Panel shall notify
the appellant in writing of the Panel’s decision on the appeal. When the decision is
to uphold the denial, the Chairman shall include in his notification the reasons
therefore. The appellant shall be advised that the decision of the Panel represents
Panel’s decision, when applicable. In mandatory declassification review appeals,
the Panel shall advise the requester of the night to appeal the decision to the
Interagency Security Classification Appeals Panel under §3.5(d) of E.O. 12958.



The Freedom of Information Act (5 USC 552)

FOIA Exemptions

(b}(1) Withholding specifically authorized under an Executive Order in the mterest of

national defense or foreign policy, and properly classified.

Executive Order 12958, as amended, classification categories:

i.4(a) Miililary pians, systems or operations

1.4(b} Foreign government information :

1.4(c) Intelligence activities, sources or methods, or cryptology

1.4(d) Foreign relations or foreign activities of the US including confidential sources

1.4(e) Scientific, technological or economic matters relating to. natlonal security,
including defense against transnationat terrorism

1.4(f) USG programs for safeguarding nuclear materials or facilities

1.4(g) Vulnerabilities or capabilities of systems, installations, infrastructures, projecis,
plans or protection services relating to US national security, including defense
against transnational terrorism

1.4(h) Information on weapons of mass destruction

(b)(2) Related solely to the internal personnel rules and practices of an agency.

-(b)(3)"8pecifically exempted from disclosure by slalute {cther than secticn 552b of Title 5}, e.g.:

(b)(4)
(b)(5)

(0)(8)
(bX7)

NR

INA The Immigration and Nationality Act, Title 8 USC Section 1202(f)
CIA The Central Intelligence Agency Act of 1942, Title 50 USC Section 403{q)

ABMEX  The Arms Export Control Act, Title 22 UST 2778{e)
EXPORT Thes Export Administration Act of 18720, 50 App. USC 2471 (c)(1)

Privileged/confidential trade secrets, commercial or financial information from a persen.

Interagency or intra-agency communications forming part of the deliberative process,
attorney-client privilege, or atterney work produict.

Halease would constitute a clearly unwarranted invasion of personal privacy.

Informaticn compited for law enforcement purposes that would:
{A) Interfere with enforcement proceedings

(B} Deprive a person of a fair triaf

{C) Constitute an unwarranted invasion of personal privacy
(D) Disclose confidential sources

(E) Disclose investigation techniques -~

(F) Endanger life or physical safety of any individual

Other Grounds for Withholding

Material not responsive to your FOIA request, excised in accordance with our agreement.
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Katrice G Muelfer 08/20/2006 10:16:01 AM From DB/inbox: Katrice G Mueller

Cable Text:

UNCLASSIFIED
TELEGRAM ) June 20, 2006

To: SECSTATE WASHDC - IMMEDIATE
Action:  SCA

From: AMEMBASSY NEW DELHI {WEW DELHI 4334 - IMMEDIATE)

TAGS: CJaN, CVIS, KCRM, PGOV, PHUM, PREL, PTER, IN
Captions: SIPDIS, SENSITIVE

Subject: BARAPIND TRANSFERRED TCO PUNJAB, REPORTED IN GOOD
CONDITICN

Ref: 05 NEW DELHI 4449A, NEW DELEI 04283 B. STATE 33728 C.
NEW DELHI 934 D. STATE §905 E. 05 NEW DELHI 9513 F.
12/01/05 POMPER EMAIL TOQ POST ATTACHING CAT SUBMISSION
G.

1. (8BU) Extradited terrorigm suspect Kulbir Singh Barapind
has been tranaferred to police custody at the Phillaur Police
Station in Punjab and is in "good condition," reported
Barapind's Punjab-based lawyer Darshan Singh Dyal. Initial
reports on June 19 from Barapind's brother, Balwant Singh,
suggested that Barapind had been tortured because he was
supposedly seen *in a disheveled state and was having trouble
walking." However, follow up phone conversaticns and emails
with Barapind's U.S. and India based lawyers indicate that
this claim i3 inaccurate, that Barapind has not bheen
mistreated, and that his appareat weakness was because he had
not taken blood pressure and diabetes medication. Barapind's
Puniab-based lawyer Darshan Singh Dyal told us on June 20
that Barapird had not been abused.

2. {$BU) Barapind's state-appointed defense attorney Mandeep
Sharma told us on June 19 that Barapind will likely remain in
police custody until June 24 and then be remanded to judicial
custody. Sharma stated that Barapind was taken for a medical
examination on June 20 and that the presiding judge had
ordered that all needed medication be provided. Sharma alszo
commented that the judge agreed that Barapind would he
allowed visitors twice a day who could verify his condition.

3. (§BU} Sukhman Dhami, a member of Barapind's stateside
legal team, reported tec us that Barapind's family had
encountered difficulty locating him, and was getting the

- "run~around" from the Punjab police. He commented that the
family was able to locate Barapind's place of detention near
Jalandhar through media reports. Dhami also noted that
Barapind's family was unable to attend the remand hearing,
because it was moved from 11:00am te 6:00am without notice.

4. - {SBU} Exercising USG rights under the extradition
agreement to monitor Barapind's treatment in India, PolOff
and PolFSN will seek to visit Barapind June 21 in Phillaur to
verify his condition and remind Punjab authorities of thelr
commitmenta under the terms of his extradition.

s, {U} Vigit New Delhi's Classified Website:
(http://www.Btate.8gov.gov/p/sa/newdelhi/)
MULFORD

Additional Addressees:
None

UNCLASSIFIED
UNITED STATES DEPARTMENT OF STATE

1
REVIEW AUTHORITY: THEODORE SELLIN UNCL AS SIFIED

-DATE/CASE II); 09 JUL 2008 200603431
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AMCONSUL CALCUTTA
ANMCONSUL CHENNAI
AMCONSUL LAHCRE
AMCONSDL MUMBAI
AMCONSUL KARACHI
AMCONSUL, PESHAWAR
AMEMBASSY BELJING
AMEMBASSY XKATHMANDU
AMEMBASSY ISLAMARAD
AMEMBASSY DHAKA
AMEMBASSY COLOMEO
AMEMBASSY TOKYO
AMEMBASSY MOSCOW
USMISSION GENEVA
USMISSION USUGN N ¥

CDR USPACOM HONOLULU HI
HQ USCENTCOM MACDILL AFB FL
NSC WASHDC

HQ USPACOM HONOLULY HI
JOINT STAFF WASHDC

HQ USSCCOM MACDILL AFE FL
DNI WASHINGTON BC

Distribution:

TED4110
ACTION SCA-00

INFO LOG-00 AID-GO AMAD-00 CA-00 CIRE-00 CPR-00
DOEE-00 DS-00 EAP-00 EB-~GO EUR-00Q QIGO-00

UTED-00 VCI-00 H-00 TEDE~-00 INR-00 ID-00
L-00 VCIE-00 DCP-00 NSAE-~00 I5N-00 OCs-00
NIMA-OO PA-00 MCC-00 PRS-00 P-00 SCT-00

DOHS-00 880-00  85-00 STR-00  TRSE-00 VO-00
ASDS-00 FMP-00 CBP-00 ECA-G0 ~ DSCC-00 LBA-00
.DRE~00  G-00 CARC-0C NFAT-00 SAS-08  SWCI-00
------------------ ES578C2 2011S7Z /38

0 201150z JUN 9§

FM AMEMBASSY NEW DELHI

TO SECSTATE WASHDC IMMEDIATE 5526

INFO AMEMBASSY BEIJING

AMEMBASSY COLOMBO

AMEMBASSY DHAKA

AMEMBASSY ISLAMABAD

AMEMBASSY KATHMANDU

AMEMBASSY MOSCOW

AMEMBASSY TOKYQ

AMCONSUL CALCUTTA

AMCONSUL CHENNAT

AMCONSUL KARACHI

AMCOMSUL LAHORE

AMCONSUL MUMBAL

AMCONSUL PESHAWAR

NSC WASHDC

DNI WRSHINGTON DC

CDR USPACOM HONOLULU HI

USMISSION USUHN NEW YORK

HQ USCENTCOM MACDILL AFB FL

USMISSION GENEVA

HQ USPACOM HONOLULU HI

HQ USSOCOM MACDILL AFB FL

JOINT STAFF WASHDC

UNCLAS NEW DEEHI 004334
SENSITIVE
SIPDIS
E-O. 12958: NfA
TAGS: PHUM, CJAN, CVIS, PTER, PREL, KCRM, PGOV, IN
SUBJECT: BARAPIND TRANSFERRED TG PUNJAB, REPORTED IN GOOD
CONDITION
REF: A. NEW DBLHI 04283

UNCLASSIFIED

INL-0OQ
FBIE-00
LAB-01
0IC-00
ISNE-GD
NCTC-00
PRM-00
JO01W

UNCLASSIFIED
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STATE 32728
NEW DELHI 984

STATE 6905

. 05 WEW DELHI 9513

12/01/05 POMPER EMAIL TO POST ATTACHING CAT
SUBMISSION

05 NEW DELHI 4449

HiEHOOom

@

End Cable Text

Katrice G Mueller 06/20/2006 10:16:01 AM From DBfinbox: Katrice G Mueller
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UNCLASSIFIED ~ RELEASED IN FULL
. . | . . CABA

SEKHON & SEKHON Jngatp Singh Sekhon, g,

Man)it Kour Ral, Esq.
A LAW CORPORATION e ot 5. Ahoml, Esc.

June 1, 2008

Kenneth R, Propp
Acting Assistant Legal Adviser
Office of Law Enforcement & Intelligence

Office of the Legal Adviser ‘
United states Department of State UNITED STATES DEPARTMENT OF STATE

Washington, D.C, 20520 REVIEW AUTHORITY: THEODORE SELLIN

DATE/CASE ID: 09 JUL 2008 200603431
VIA FACSIMILE: (202)647-7802 '
Re: E&tradltlun of Kulvir Singh Barapind
Dear Mr. Propp:

| amJ In receipt of your letter, and hereby acknowjedge that | have been
duly advised by you and Jaceb Cogan that the Deputy Secretary of State has
authorized Kulvir SIngh Baragpind's extradition to India by signing a surrender
warrant. | also confirm that | am aware that Mr. Barapind has until june 12,
2008, ta file a clvil actlon seeking an Injunction against his surrender. | further
confirm my understanding that i such an action Is not filed the Depariment of
State wili proceed to execute Mr. Barapind's surrender.

What | hope that | have adequately communicated to Mr. Cogan in the
past, | here comimunicate to you. Mr. Barapind's current concerns are with both
the Government of indla's motivation and ability to comply with the terms of the
Convention Against Torture. To the extent possible we would fike to discuss with
the appropriate people at your office what mechanisms the Department of State
ttas set in place to monitor Mr, Barapind's situatlon in India, and how
representatives of My. Barapind can support these mechanisms. To this end, |
have discussed with Mr. Cogan in the past regarding the possibility of securing
an appropriate cantact at the United States Embassy In New Dethi who could be
contacted with information relevant to whether the Government of lndla is
ablding by terms of the Convention Against Torture.

In the past, during discussions with the Department of State | have tried
to be mindful regarding your office’s policles that limit the sharing of details and
specifics regarding the conditions of My, Barapind's surrender. | suspect simllar
limitations may apply to discussing the Department of State’s monitoring of Mr.
Barapind’s situation in India. However, shedding whatever light your office can
and providing an avenue for Mr. Barapind to communicate relevant concems to
a United States officlal at the Embassy wouid likely result in avoiding any
challenge to execution of his surrender to India.

602 Montgemary Street Sulte 402 | San Franclsco, CA 94141-2607 | Telephone: {415) 494-1290 l Facslmiles {(415) 3941293

UNCLASSIFIED
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f thus ask that your office schedule a teieconference to discuss - to the
extent possible ~ the Department of State’s monitoring of Mr. Barapind's
situation In India; and providing a point of contact at the Embassy to whom Mr.
Barapind representatives could communicate information relevant to whether
his treatment Is complying with the Convention Against Torture,

I look forward to hearing from you.

Sinceyel

Jagdip Sikgh Sekhan, Esq.
Attorney for Kulvir Singh Barapind

et: - JacobCogan
David Glass

801 Montgomery Straet Sulte 402 | San Francisgo, CA 941112607 | TelIeEnnﬁ.»: (415) 3841290 | Facsimile: (415) 394-1293

UNCLASSIF
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e n saaf FIGHTING IMPUNITY IN INDIA - (

STAFF &

BoARD OF
DIRBCTORS
Jaskaran Raur
Executive Director,
ENSAAF
Suichman Dhami

Legat Direcior,

- BNSAAF
Aligon A. Hillman

Mental Disability
Rights Intermational
_ Mie Lewis ’
Human Rights
Watch/ American

. Civil Liberties

Union

Peter Rosenblum

Columbia Law
Schoo}

Richard J. Wilson
Ametican
University,

Washington Co!lege
of Law

1a: Fed 255 {tel:
Linda Jacobson
Assistant Legal Adviser

647

24

November 23, 2005

Office of the Legal Adviser, Law Enforcement & Intelligence
US. Dept. of State '

2201 C Street, NW, Rm. 5419

Washington, D.C. 20520

Re: Extradition of Kulvir Singh Barapind

Dear Ms. Jacobson,

Please find enclosed Kulvie Singh Bacapind’s application for relief from
extradition to India under Article 3 of the Convention Against Torture and Other Cruel,’
Inhuman, or Degrading Treatment or Punishment. The enclosed application includes
the following documents: 1) a brief and exhibits prepared by ENSAAF, a noaprofit
otganization fighting impunity in fudia, and 2) a bdef and exhibits prepared by the .
Center for Human Rights 8 Global Justice of New York University School of Law. The !
ENSAAF exhibits include, among other documents, affidavits by rwo Sikhs previously
extradited from the United States to India and an affidavit by buman rights expert Brad
Adams, Executive Director, Human Rights Watch/ Asia. With this application and
suppotting documents, Mr. Barapind presents substantial and corroborated evidence
trit Indian ofﬁca.als will torture him if he is extradited to India.

We ask the Secretary of State to consider these mateua.[s in addition to the

record developed at Mr. Barapind’s asylum and exteadition hearings, ia exercising her
duty pussuant to 22 CER. § 95.2 ~ 95.3 (2000). We request the Secretary to comply with o

" U.S. obligations.uadec the Convention Against Tortuce and aot sign the wacrant
- irrendering Mr—-Ba.raplnd to India.

Please contact us for further tnformation.

Sincerely,
;AJJ-— .
ukhman Dhami, Esq.
Legal Director
Ce: Jagdip 5. Sekhor, Esq.
Sekhon & Sekhon
Margaret Satterthwaite

Jaskaran Kaur, Esq.
Executive Director

UNITED STATES DEPARTMENT OF STAT}
REVIEW AUTHORITY: THEODORE SELL
DATE/CASE iD: 09 JUL 2008 200603431

Center for Human Rights & Global Justice
New York University School of Law

Steven

Popper

Office of the Legal Adviser, Law Eaforcement & Intelligence

WWW.ENSAAF.ORG

A INFO@BNSAAF .OR
. 408.727.6122 415.259.7214 Fax: 270 916‘70'14 UNCL ASSIFIED
PO Box 4155, Santa CLAR4A, CA 95056
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RELEASED IN FULL-

ETIOH

- SUBMITTED TO THE HONORABLE DR. CONDOLEEZZA RICE,

UNITED STATES SECRETARY OF STATE

APPLICATION OF KULVIR SINGH BARAPIND

FOR RELIEF UNDER THE CONVENSTION AGAINST TORTURE TO .

DENY HiS EXTRADITION TO THE INDIAN GOVERNMENT

Jaskaran Kaur
Executive Director
ENSAAF -’
P.O. Box 4155

' Santa Clara, CA 95056

UNITED STATES DEPARTMENT OF STATE

-REVIEW AUTHORITY: THEODORE SELLIN

DATE/CASE ID: 09 JUL 2008 200603431

(408) 727-6122
jkaur@ensaaf.org

Sukhman Dhami
Legal Director
ENSAAF
P.O:Box 4155

Santa Clara, CA 95056

(415) 259-7214
sdhami@ensaaf.org

11

 UNCLASSIFIED




UNCLASSIFIED

SUBMITTED TO THE HONORABLE DR. CONDOLEEZZA RICE,
UNITED STATES SECRETARY OF STATE

APPLICATION OF KULVIR SINGH-BARAPIND
FOR RELIEF UNDER THE CONVENSTION AGAINST TORTURE TO
. DENY His EXTRADITION TO THE INDIAN GOVERNMENT

Jaskaran Kaur
Executive Director
ENSAAF
P.O. Box 4155
Santa Clara, CA 95056
(408) 727-6122

v ‘ jkaur@ensaaf.org

- -,

Sukhman Dhami
Legal Director
ENSAAF
P.O. Box 4155
Santa Clara, CA 95056
(415) 259-7214
sdhami@ensaaf.org
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12



UNCLASSIFIED

TABLE OF CONTENTS
TABLE OF EXHIBITS .......covvonnn.s reeeereeeeeeeennneee v v
TABLE OF AUTHORITIES .................. ettt et Vi
STATEMENT DFMMST ................. femrbererseenrasriananes ereerer e s 1
LINTRODUCTION ...c.otineeeeitseereeseestesesssaeesintesaanersnrer st sensnsnssessanssonss 2
II. QUESTION PRESENTED -......coeusereenes etreee e ee e eenaaneraraeen . 3
" I PROCEDURAL HISTORY ......... ot erretebueaebereeaeraarattaeeeranrerrnrbensans 4
*A. THE AS?LUM PROCEEDINGS. ......vevvenen... s - 4
B.  THEEXTRADITION PROCEEDINGS. o........ooooveeirorereesier 4
IV. STATEMENT OF FACTS ......... reveeenareenes .................. evereree e e ae e 8
A.  THEPOLITICAL CONTEXT OF MR. BARAPIND'S TORTUﬁE. . 8
B.  MR.BARAPIND’S TORTURE AT THE HANDS OF THE INDIAN
GOVERNMENT. ...0vveniieeiiraesiiseeieessseaeceeassnsseasasasssasanen 11
1. Mr Barapind’s June 1988 Detention And Torture By Indian
OFFCIAIS, ..o.vvveeeecreeeereaerereeeiansassessesnsseanneessaesenasaeesneesesns 11
2 Mz Barapind’s July 1989 Detentlon And Torture By Indian '
Ofﬁcials ................... U PPNt 12
c. T TORTUR.]..E{C;F MR. BARAPIND’S FAMILY AND FRIENDS
BY INDIAN OFFICIALS. .....evetirerretrrensrenesesegenene e 14
V. SUMMARY OF ARGUMENT +........ooosveooeoeooooeooooeesoeeoeoeeeoron — 18
VL ARGUMENT 1111 s 21
A, DIPLOMATIC ASSURANCES WILL NOT PROTEGT MR.

BARAPIND FROM TORTURE BY INDIAN OFFICIALS. ........... 21

1. Indian Officials Tortured Daya Sandhu, Despite Diplomatic
Assurances Promising Protection From Torture, ........cvvveenenne. v 21

2. Indian Officials Tortured Kamaljit Sandhu, Despite Diplomatic
Assurances Promising Protection From Torture. .....coeeeevevevennnnnen. 22

UNCLASSIFIED

13 -




Ly

UNCLASSIFIED

3. Mr. Barapind Cannot Challenge Violations Of Diplomatic

Assurances And Will Have No Judicial Remedy To Protect Himself
From TOTRITE. v.ovivveenrneicreenctarinesrsiereieareasterernaneesssnersnsonssons 24

THE SECRETARY OF STATE MAY NOT EXTRADITE MR.
BARAPIND BECAUSE INDIAN OFFICIALS WILL TORTURE
= L1 U VOSSO 26 -

1. The Convention Against Torture Prohibits The Secretary Of State

From Extraditing A Person Who Is More Likely Than Not To Be
K331 11 - SO PP USRS |

2. Substantial Evidence Establishes That Mr. Barapind Will Be

. Tortured Upon Extradition 20 INA18. . .«-vvvvveeneoeeeereereeneeeaanneraanes 29

a. Recent State Department and human right reports document
flagrant, gross, and mass human rights violations in Punjab
and Idia. ... e st e 30

b }ndlan officials continue to torture individuals they suspect
to be Sikh militants, and will also torture Mr. Barapind. ...... . 33

c. Expert opinion agrees that Mr. Barapind is likely to be
. tortured because of the practice of custodial torture and death
- in Punfab and India and Mr. Barapmd’s status as a suspected
MHHEANE. ..o e i 38

».d. Indian officials previously tortured and threatened to kil
- Mz, Barapind, andalso tortured his friends and fam:ly in their
. alteipiE TS apprehend him. ... e 41

€. Mr. Barapind cannot relocate to another part of India to
AVOid tOTHIIE. ..evieviviet it vt reere e srvrea s re e 43

3 Factors Unique To Mr. Barapind Further Estabhsh That He Wil
Be antured Upon ! Extradmon O India. .o s 44

a. The Indian government extrajudicially executed Mr.
Barapind’s alleged accomplices, and will mete out similar
treatment to Bm. ..o " 45

b. Indian officials tortured and killed one affiant and

intimidated another affiant to fabricate evidence to support
their extradition request of Mr. Barapind. .......ccococoevnnnenee. 46

UNCLASSIFIED

14



UNCLASSIFIED

. At least one official respons:ble for Mr. Barapind’s torture

has been promoted to a senior police position. ............0...... 47
d. India’s laws do not adequately protect against tox"ture, and,
in fact, encourage torture during interrogations. .................. 48
C. INDIA WILL DENY MR. BARAPINDAFART‘RIAI.,FURTI—IER _
ENSURING THAT HE WILL BE TORTURED. ......coeuurrrrenani e 50
1. India Will Deny Mr. Barapind Access To His Legal Counsel. ....... 51
2. India Will Violate The Rule Of Specialty. . ... .......rveve.... e 83
3. Indian Authorities Will Deny Mr. Barapind A Speedy Trial ...... 56
~ VIL. CONCLUSION AND PRAYER FOR RELIEF .....coovoeieeeteeeeeeneenne, 59 |
UNCYEASSIFIED

15 -



£

10

-1l

12

13

14

15

16

UNCLASSIFIED

TABLE OF EXHIBITS - ~ . ' o

' MEDICAL FOUNDATION: LIVES UNDER THREAT (July 1999)

Affidavit of Kulvir Singh Barapind o o
Affidavit of Balwént Singh

Affidavit of Gurtej Singh

Affidavit of Sarwan Singh

ENSAAF, PUNJAB POLICE: FABRICATING TERRORISM THROUGH [LLEGAL ,
DETENTION AND TORTURE (Oct. 2005). -

Affidavit of Daya Singh Sandhm with Certified English Translation

Aﬁdaﬁt of Kamaljit Kaur with Certified English Translation

" Affidavit of J agdip Singh Sekhon, former attorney for Daya Singh Sandhu

and Kamaljit Kaur Sandhu

Expert Affidavit of Ram Narayan Kmﬁar, Director, South Asian
Orientation Course in Human Rights and Peace Studies, South Asian
Forum for Human Rights

Expert Affidavit of Brad Adams, Executive Director of Human Rights
Watch/Asia

— Expert Aﬂidawt of Rajwﬁder Singh Bains, Punjab & Haryana ngh Court - - : :
Lawyer - DT :

Affidavit of Narain Singh

In the Matter of the Extradition of Kulbir Singh, No. CIV-E-98-5489
OWW, Extradition Hearing Day 1, February 13, 2001, Reporter’s
Transcript of Proceedings

‘Devender Pal Singh Bhullar, Application for -Reh'acting Confession of the

Applicant-Accused Recorded During Police Custody, (March 1996)
Cornejo v. Seifer, Case No. 01-cv-662-AHS, Declaration of Samuel M.

Witten, Assistant Legal Advisor for Law Enforcement and Intelligence,
October 2001

UNCEYASSIFIED‘

16



17

UNCLASSIFIED

Daya Singh Lahoria v. Union of India, 2001 SOL Case No. 267 (Supreme Coutt
Apr. 2001} .

UNCLASSIFIED

17-



UNCLASSIFIED

TABLF, OF AUTHORITIES
UNITED STATES
Federal Statutes & Regulations™

Foreign Affairs Reform and Restracturing Act of 1998, Pub. L. No. 105-277, div. G, T:tIeXXH
§ 2242; 8 U.S.C. 1231 note. ‘

8 C.F.R.' §208.16 ez seq.
8 C.F.R. §1208.18
22C.F.R. §95.1 et seq..
22CFR.§ 952 et seq.

Federal Cases

ALSaher v. INS, 2001 U.S. App. LEXIS 30140
Barapind v. Enomoto, 381 F.3d 867 (Sth Cir. 2004)
Barapind v. Enomoto, 360 F.3d. 1060 (5th Cir. 2004)
Barapind v. Enamo;‘a, 400 F.3d 700 (Sth Cir. 2005)
Barapind v. Reno, 72 F.Supp. 2d 1132 (E.D. Cal. 1999)

ST,

Barapind v. Rena, 225 F.3d 1100 L9th C1',r 2000)

Barapind v. Rogers 114 F ;d li93 (9th Cir. 1997) (unpubhshed)
Carngo—Barrero v, Seifert, 218 F.3d 1004 (9th Cir. 2000)

Do I'v, Liu Q1, 349 F. Supp. 2d 1258 (Oct. 2004}

Escobedo v. Hllinois, 378 U.5. 478 (1964)

Geders v. United States, 425 1.8. 80 (1 976‘)

Hamoui v. Asheroft, 389 F.3d 821 (9th Cir. 2004) -

Inre G-4-,2002 BIALEXIS 12; 23 L & N. De;:. 366

In the Matter of the Extradition of Kulbir Singh, 170 F.Supp.2d. 982 (E.D. Cal. Sept. 2001)

UNCLASSIFIED

18




b

UNCLASSIFIED

Kamalthas v. INS, 251 F.3d 1279 (9th Cir. 2001)
Katariav. INS, 232 F.3d 1107 (Sth Cir., 2oooj
Khugp v. Asheroft, 376 F. 34 898 (-9“th Cir. 2004)
Miranda v. Arizona, 384 U.S. 436 (1966)

Nuru v. Gonzales, 404 F.3d 1207 (9th Cir. 2002)
Powell v, Alabama, 287 U.S. 45 (1932)

Ratmam v. Ins, 154 F.3d 990 (9th Cir. 1998)
Singh v. Ashcroft, 106 Fed. Appx. 638 (9th Cir. 2004) (unpublished)
Singh v. Ashcroft, 367 F.3d 1182 (9th Cir. 2004)

Singh v. Asheroft, 75 Fed. Appx. 675 (9th Cir. 2003) (unpublished)
Singh v. Moschorak, 1993 U.S. Dist. LEXIS 19462 (D. Cal. 1993)
Xiao v. Ashcroft, 98 Fed. Appx. 632 (9th Cir. 2004)

Zhang v. Ashcroft, 388 F.3d 713 (9th Cir. 2004)

Other Documents

AMNESTY INTERNATIONAL, 2005: THE S_'!'_IQLTE OF THE WORLD’S HUMAN RIGHTS (2005)

AMNESTY INTERNATIONAL, BREAK THE CYCLE OF IMPUNITY AND TORTURE IN PUNJAB (Jan. 2003)

AMNESTY INTERNATIONAL, HUMAN RIGHTS VIOLATIONS IN PUNJAB; USE AND ABUSE OF THE LAW
{(May 1991)

AMNESTY INTERNATIONAL, INDIA: TORTURE, RAPE & DEATHS IN CUSTODY (1992)

AMNESTY INTERNATIONAL, INDIA, WORDS INTO ACTION, RECOMMENDATIQNS FOR THE
PREVENTION OF TORTURE 135 (Jan, 2001)

AMNESTY INTERNATIONAL, PUNJAB POLICE: BEYOND THE BOUNDS OF LAW (Aug. 1994)
CENTER FOR HUMAN RIGHTS & GLOBAL JUSTICE, NEW YORK UNIVERSITY SCHOOL OF LAW,

ANALYSIS OF INTERNATIONAL LAW AND DOMESTIC LAW STANDARDS GOVERNING APPLICATIONS
FOR RELIEF FROM EXTRADITION UNDER THE CONVENTION AGAINST TORTURE (April 2605)

UNCWASSIFIED

© 19




3

UNCLASSIFIED

ENSAAF, PUNJAB POLICE: FABRICATING TERRORISM THROUGH ILLEGAYL DETENTION AND

‘TORTURE (Oct. 2005).

HUMAN RIGHTS WATCH, PUNJAB IN CRisiS: HUMAN RIGHTS IN INDIA (Aug. 1991)

HUuMAN RIGH‘I‘S WATCH/PHYSICIANS FOR HU"MAN RIGHTS, DEAD SILENCE: THE LEGACY OF
ABUSES IN PUNJAB (May 1594)

Jaskaran Kaur, Judicial Blackous: Judicial Impunity for Disappearances in Punjab, India, 15 .
HarVard Human Rights Journal 269 (Spring 2002)

PHYSICIANS FOR HUMAN RIGHTS (DENMARK), EYES WIDE SHUT: TORTURE IN PUNJAB PREVALLS,
REPORT OF A MISSION TO PUNJAB, INDIA 3 (August 1999)

Resource Information Center, U.S. Immigration & NaturaliZation Service, India: Information on
Relocation of Sikhs from Punjab to Other Parts of India (May 2003) -

Research Directorate, Irnmigration and Refugee Board of Canada, India: Freedom of Movement,
in particular, the ability to relocate from Punjab to other parts of india (Jan. 1999)

REDRESS, RESPONSES TO HUMAN RIGHTS VIOLATIONS: THE IMPLEMENTATION OF THE RIGHT TO
REPARATION FOR TORTURE IN INDIA, NEPAL AND SRI LANKA (Feb. 2003)

Sen. Exec. Rpt. 10; -30, Resolution of Advice and Consent to Ratification (1 990)7

U.S. DEP’T. OF STATE COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES 1993 IND1A (1994)
U.S. DEP’T. OF STATE COUNTRY REPOR'I‘_E ON HUMAN RIGHTS ERAcfxcﬁs 1994: INDIA tl 995)
U.S.DEP'T. opﬁmcmf REPORTS ON HUMAN RIGHTS PRACTICES 2004: INDIA (2005)

U.S. DEP’T. OF STATE, JULY 1997 ADDENDUM TO THE INDIA COUNTRY PROFILE

INTERNATIONAL
Cases

Khan v. Canada, Commmﬁcatién No. 15/1994, Committee Against Torture, U.N. Doc. A/50/44
a 46 (1994) '

Instruments

UNCHASSIFIED

-20



UNCLASSIFIED

International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), UN GAOR, 21st
Sess., Supp. No. 16, at 52, UN Doc. A/6316 Dec. 16, 1966, entered into force 23 March 1976,
a99 U N.T.5. 171

Treaty for the Mutua! Extradition of Criminals between the United States of America and Great
Britain (“1931 Treaty™) Dec. 22, 1931, U.S. Gr.Brlt. T.S. No. 849 (1932)

United Nations Convention Apgainst Torture and Other Cruel, Inhuman or Degrading Treatment

or Punishment, opened for signature December 10, 1984, G.A. Res. 39/46, 39 UN GAOR Supp.
No. 51, at 197, UN Doc. A/RES/39/708 (1984), entered into force June 26, 1987, 1465 UN.T.S.

85, 23 LL.M. 1027 (1984), as modified, 24 LL.M. 535

United Nations Standard Minimum Rules for the Treatment of Prisoners, Aug. 30, 1995, U.N.
Doc. A/CONF/611, annex I,-E.8.C. res. 663C, 24 UN, ESCOR Supp. (No. 1) at 11, U.N. Doc.
E/3048 (1957), amended E.S.C. res. 2076, 62 U.N. ESCOR Supp. (No. 1) at 35, U .N. Doc.
E/5988 (1977)

Prmclples

United Nations Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment, G.A, Res. 43/173, annex, 43 U.N. GAOR Supp. (No. 49) at 298,
U.N. Doc. A/43/49 (1988)

- Other Docnments
Committee Against Torture, General Comment 1, Communications concerning the return of a
person to a State where there may be grounds he would be subjected to torture (article 3 in the
context of article 22}, UN. Doc. A/53/44, annex IX at 52 (1998), reprinted in Compilation of
General Comments:and General Recommendations Adopted by Human Rights Treaty Bodies,
U.N. Doc. HRI/GEN/I/Rev 6 {2003) -

-""

U.N, Humpan nghts Comrmttee, Concludmg Observations, Consideration of Reports Submitted
" by State Parties under Article 40 of'the Covenant: India, Aug. 4, 1997, CCPR/C/79/Add.81

* U.N. Report of the Special Rapporteur on extrajudical, summary or arbitrary executions, Asma
Jahangir, submitted pursuant to Commission resolution 2002/36, E/CN.4/2003/3/Add.1

U.N. Report of the Special Rapporteur on the question of toture, Theo van Boven, submitted
pursuant to Commission reselution 2002/38, E/CN.4/2003/68/Add.1

INDIA

UNCLASSIFIED

21



UNCLASSIFIED

- Legislation ‘ .
Armed Forces (Punjab and Chandigarh) Special Powers Act (1983)

" The Terrorist and Disruptive Activities (Prev‘ention) Act (1987) |

. Federal Cases’ ‘

Daya Singh Lahoria v. Union of India, 2001 SOL Case No. 26;7 (Supfemc Court Apr. 2001)

Devender Pal Singh Bhullar v. State, N.C.T. of Delhi & Anr., 2002 SOL Case No. 672 (Supreme
Court Dec. 2002) : :

UNCLASSIFIED

22



UNCLASSIFIED

' STATEMENT OF INTEREST
Petitioner Kulvir Singh Barpaind retained ENSAAF, through counsel, to prepare and
submit his application for relief under the Convention Against Torture to the Hon. U.S.

" Secretary of State. ENSAA.F isa 501(c)(3) non-profit organization, incorporated under the laws

~ of the Commonwealth of Massachusetts, ENSAAF has né parent corporation and issues no

shares of stocks. ENSAAF fights impunity in India for state-sponsored human rights abuses by
working to bring perpetrators to justice, investigating and exposing human rights violations, and
orgarﬁziﬁg survivors to engage in advocacy. |

ENSAAF’s interest in this case is directly related to its mission to advance the protection
of human rights in India and its knowledge, based on prima_ryrand secondary research, that' the .
Government of India will torture Kulvir Singh Barapind if he is extradited to India..

ENSAAF has completed several projects this year, including orgﬁnizing a torture and
trauma evaluation study in Amritsar, Punjab, conducted by the Physicians for Human Rights and
the NYU/Bellevue lvProgram }or Survivors of Torture; docm'rzénting and publishiné a report on
torture and illegal-detention during recent arrests of alleged Punjabi militants; and providiﬂg

legal support “to‘l_-_;tghe petitioneSn the;;unjab madss cremations 'mattér proceeding before the
Indian National Human Rights Commission. ENSAAF has also provided materials, upon

request, to the.Immigration and Refugee Board of Canada regarding current human rights

practices in India. For further information about ENSAAF piease visit www.ensaaf.org.
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L

INTRODUCTION
Kulvir Singh Barapind’s extradition to India, pursuant to the Treaty for the Mutual

Exiradition of Criminals between the United States of America and Great Britain (“1931

. ‘Treaty”) Dec. 22, 1931, U.S.-Gr.Brit., T.S. No. 849 (1932), was certified on November 9, 2005.

The Secretary of State for the United States of America must now decide whether to surrender
Mr. Barapind to the Government _6f India, which includes a determination of whether his
extradition is prohiﬁitéd under Article 3 of the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (“CAT”, “Convention”, or “Convention
Against Torture™). 22 C.FR. § 95.2(b). The Convention prohibits the Secretary from
surrendering Mr. Barapind to India if it is more likely than ﬁot that Indian government officials
will torture him. See Cornejo-Barretto v. Seifert, 218 F.3d 1004, 1013-1014 {Sth Cir, 2000); see
aiso, 22 C.F.R. § 95.2(a)(1). Mr. Barapind, thmugh this application and accompanying
evidence, demounsirates that_ indlan officials will torture him if he is exiradited to India.
‘Accordingly, Mr. Bamﬁnd submits that his extradition is prohibited under the Convention and -
its implementi_llz__g‘_;ggtild&éns, ‘a6 respectfully requests that the Secretary of State dectine to
surrender him to the India'n government.

Additionally, Mr. Barapind requests that if the Secretary possesses any inforrnﬁtion or
evidence that is inconsistent with this application or the accompanying documents, he receive

notice of that information or evidence and an opportunity to respond to it.
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11
UESTION PRESENTED

Whether the Government of India (*GOI™} is more likely than not to torture Mr.
Barapind in violation of the Convention Against Torture, where:

a.

the GOT has failed to honor diplomatic assurances that it will not torture Sikhs
extradited by the United States; and.

with respect to Mr. Barapind:

i the GO brutally tortured Mr. Barapind on two occasions before he fledto
~ the United States;

ii. the GO! brutally tortured Mr. Barapind’s family and friends in its
attempts to apprehend him;

iii.  the GOI extrajudicially executed Mr. Barapind’s alleged accomplices in
the crimes underlying its extradition request;

iv. the GOl tortured, murdered, and coerced witnesses to procure “evidence”
to support its request for Mr. Barapind’s extradition; and

with respect to current GOI practices:

i custodial torture and death remain widespread and systematic throughout
India and Punjab;

' ik . the GOI has rcceﬁﬂy escalated its practice of torturing suspected Sikh

tnititdnts and their sympathizers; and

ili.  India’s judiciary is incapable of preventing torture or providing fair trials.
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HIL.
PROCEDURAL HISTORY
A. THE ASYLUM PROCEEDINGS.
Kulvir Singh Barapind fled India in March 1993 and arrived in the United States on
April 25, 1§93. Since April 25, 1993, he has been m detention, first in the custody of the
Immigration and Naturalization Service (INS) and, later, the U.S. Marshall. In June 1993, Mr.

Barapind applied for asylum and withholding of deportation. On January 13, 1994, the

_ Immigration Judge denied asylum to Mr. Barapind.' On July 26, 1994, the Board of

Immigration Appeals (BIA) dismissed Mr. Barapind’s appeal and barred him from claiming
refugee status. In August 1994, Mr. Barapind filed a petition for writ of habeas corpus in the
District Court for the Central District of California chalienging the BIA’s decision. In March
1996, the District Court remanded Mr. Barapind’s asylum and withholding applicaiion for
further proceedmgs before the BIA; Mr. Barapind appealed o the Court of Appeals for the
Ninth Circuit, In May 1997 in Barapind v. Rogers, 114 F. 3d 1193 (5th Cir. 1997y
(unpublished), the-Court of Appeals rej jected the Immigration Judge’s adverse credibility
findings and vmmty findifigdas to thecnmmal allegations made against Mr, Barapind by the
Indian government. Additionally, the Court of Appeals affirmed the District Court’s remand, but

modified the District Court’s remand order. In July 1997, a modified remand order was entered

by the District Court, directing the BIA to re-adjudicate Mr. Barapind’s asylum application.

B. THE EXTRADITION PROCCEDINGS,
On September 18, 1997, the government of India filed 2 request for the extradition of

Kulvir Singh Barapind to India for 11 incidents involving allegations of murder, conspiracy to

! For a detailed procedural history, pIease see In the Matter of the Extradition of Kulbir Singh, 170 F. Supp 2d. 982,

985-7 (ED. Cal. Sept. 2001).
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murder, attempted murder, an;l robbery.? In October 1997, the BIA ordered Mr. Barapind’s
exclusion and asylum proceedings held in abeyance, pending the outcome of India’s extradition
request. In February 1998, Mr. Barapind filed a petition for writ of habeas corpus challenging
the BIA’s order. In April 1998, the magistrate judge of the District Court for the Eastern District
of California stayed the extradition proceedings pending the outcome of the BIA’s re- |
adjodication of Mr. Barépind’s asylum application, The District Court for the Eastern District of
California vai;.ated the stay, and in June 1995, dismissed Mr. Barapind’s habeas corpus petition. 7
Barapind v. Reno, 72 F.Supp.2d 1132 (ED. Cal. 199§). Mr. Barapind appealed to the Court of
Appeals for the Ninth Circuit, and in August 2000, the Court of Appeals affirmed the dismissal
on other grounds without prejudice. See Barapind v. Reno, 225 F.3d 1100, 1107-1113 (5th Cir.
2000). The Court of Appéals: |
dixec;,t[ed] that the [districf court’s] denial be entered without prejudice to the filing ofa '
new habeas petition should the Secretary of State decide to surrender Barapind prior to the
completion of the BIA’s consideration of his application for asylum and withholding of
deportation. - )
Id. The extradition proceedings thus continued against Mr: Barapind while his asylum
proceedings WGI'¢ 1;;121 in abeyaf_l_r_;f. *
. On September 18; 2001 , J u;ige Wanger of the District Court for the Eastern District of
California certiﬁe& Mr. Barapind’s extradition on three charges:‘First Information Report (FIR)
No. 100, the murder of Sahib Singh and the attempted murder of Makhan Ram; FIR No. 34, the

murders of Balwant Singh Sa:hﬁl,_Amar Nath Kanugo, Suda Ram and Jasbir Singh; and FIR Ne.

. 89, the murder of Kulwant Kaur. Judge Wanger refused extradition in charges relating to eight

% His extradition was sought under the Treaty for the Mutual Extradition of Criminals between the United States of
America and Great Britain (1931 Treaty™) Dec. 22, 1931, U.S.~Gr.Brit., T.S. No. 849 (1932}. In the Matter of the
Extradition of Kulvir Singh, 170 F.Supp. 2d. at 987.
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other incidents—thres because of the lack of probable cause® and five because they fell under

- the political offense exception.® As to the three incidents for which Judge Wanger found-

insufficient probable cause, Mr. Barapind had produced obliterating’ evidence that the Indian

g0ve1-n‘ment had fabricated certain affidavits. One affiant died from police torture in the course
of extracting his signature (FIR No. 220); a second affiant failed to identify any of the murderers
of her husband in court, while her brother declared Mr. Barapind’s name was inserted aﬁm
by the police in their complaint (FIR No. 52); and a third affiant’s thumbprinis were forcibly
pror;ured by the police after they threatened hislife (FIR No. 87). In the Matter of the
Extradition of Kulvir Singh, 170 F.Supp. 2d 982 (E.D. Cal. Sept. 2061).

In March 2004, a three-member panel of the Court of Appeals for the Ninth Circuit
upheld Mr. Barapind’s extradition for the three charges certified by Judge Wanger. Barapind v.
Enomoto, 360 F.3d. 1060 (9th Cir. 2004). On Augusf 23, 2004, the Court 6f Appeals vacated the
'District- Court's decision and reheard Mr. Barapiﬁd’s case en banc. Barapind v. Enomoto, 381
F.3d 867 (9th Cir. 2004). The Court of Appeals issued its opinion on March 9, 2005, finding Mr
Barapmd extraditable for two charg&i—FlR Nos. 100 and 89—and remandmg the third charge,

FIR No. 34,10 the Bxsfmat Court forfirther consideration under the political offense exceptlon

" 3“The Court of Appeals in this [Ninth] CMt describes the review of probable cause as *by a somewhat liberal

extension, whether there was any evidence warranting the finding that there was reasonable ground to believe the
accused was guilty.”” 170 F.Supp.2d 983, 982 (E.D. Cal. 2001).

* The political offence exception found in article 6 of the extradition treaty governing this case bars extradition for
crimes that are of a political character:

_ A fugitive criminal shal! not be surrendered if the crime in respect of which his surrender is demanded is
one of a political character, or if he proves that the requisition for his surrender has, in fact, been made
with a view to try to punish him for a crime or offense of 2 political character. Treaty for Mutual
Extradition of Criminals Between the United States of America and Great Britain, Dec. 22, 1931, art. 6,
U.8.-Gr. Brit,, T.8. No. 849 (1932).

% “{G]enerally, evidence that explains away or completely obliterates probable cause is the only evidence
admijssible at an extradition hearing, whereas evidence that merely controverts the existence of probable cause, or
raises a defense, is not admissible.” In the Matter of the Extradition of Kulvir Singk, 170 F.Supp. 2d at 994, cmng
Mainero v. Gregg, 164 F3d 1199, 1207 0.7 (9th Cir. 1999).
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Barapind v. Enomoto, 400 F.3d 700 (9th Cir. 2005). In an Order dated October 24, 2005, the '

District Court certified Mr. Barapind for extradition for the charges contained in FIR 34.
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1v.
STATEMENT OF FACTS
A. THE POLITICAL CONTEXT OF MR. BARAPIND'S TORTURE.

The movement for Sikh self-determination in Punjab, India developed afier the Indian Army

- invaded the Harmandir Sahib (Golden Temple) complex in Amritsar, Punjab-—the center of

Sikh religious and political life—and around 40 other Sikh gurdwaras in June 1984, killing
between 4000 and 8000 people, mostly pilgrims. In retaliation for this massacre, on October 31,
1984, Prime Minister Indira Gandhi was assassinated in Delhi by two Sikh members of her
security staff. After the assassination, senior politicians and police officers orchest-:rated pogroms
against Sikhs in Delhi and other cities across India, killing at least 3000 people, and burning
Sikh homes anél businesses. Jaskaran Kaur, Judicial Blackout: Judicial Impunity for
Disappearances in Punjab, India, 15 Harvard Human Rights Journal 269, 271 (Spring 2002).
The decade from 1984 to 1994 witnessed an escalation of militancy in Punjab and its
reﬁl:ression by the Indian Stat.e. Reports published in this period by the U.S. Department of State
and by several interaational human rigl:nts organizations demonstrate ﬁat the Indian governmeﬁt
routinely used d&sﬂppea:mces,mégn'ayudmal executions, and custodial torture in its counter-
insurgency operations. AMNESTY INTERNATIONAL, PUNJAB POLICE: BEYOND THE BOUNDS OF
LAW (Aug. 1994); H-UMAN RIGHTS WATCH/PHYSICIANS FOR HUMAN RIGHTS, DEAD SILENCE:
THE LEGACY OF ABUSES IN PUNJAB (May 1994); U.S. DEP’T. OF STATE COUNTRY REPORTS ON
HuUMAN RIGHTS PRACTICES 1993: InDIA (] 994); HuMAaN RIGHTS WATCH, PU?»UAB IN CRISIS:
HUMAN RIGHTS IN INDIA (Aug. 1991); MESTY INTERNATIONAL, HUMAN RIGHTS VIOLATIONS

IN PUNJAB; USE AND ABUSE OF THE LAW (May 1991); see also, for post-1994 reports,
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ENSAAF’s Punjab hurnan rights library at: http://www.ensaaf.org/punjabhr.html. For example,
in its 1993 report India: Human Rights Practices, 1993, the Department of State reported:
In Punjab police continued to engage in extrajudicial killings including faked
“encounter” killings. In the typical scenario, police take into custody a suspecied militant
or militant supporter without filing an arrest report. If the detainee dies during
initerrogation or is executed, officials deny he was ever in custody and claim he died
during an armed encounter with police or security forces. Altematively, police may
claim to have been ambushed by militants while escorting a suspect. Although the .
detainee invariably dies in “crossfire,” police casualties in these “incidents™ are rare.
U.S. DEP’T. OF STATE COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES 1993: INDIA (1994).
Human Rights Watch (HRW) described the police counter-insurgency operations as “the most
extreme example of a policy in which the end appeared to justify any and all means, including
torture and murder.” HOUMAN RIGHTS WATCH/PHYSICIANS FOR HUMAN RIGHTS, DEAD SILENCE:
THE LEGACY OF ABUSES IN PUNJAB, 2 (May 1994). In Mr. Barapind’s case, the Court of Appeals
for the 9th Circuit observed: |
In the course of this conflict the government of India has resorted to gross disregard of |
human rights — torture of suspects; detention of suspects for months or years without
trial; abduction of suspects by the police without acknowledgment by the police that the

kidnappings have occurred; and murder of suspects by the police in "encounters” or
"escapes” staged by the police...

Barapind v. Rogess, 114 F.34 T3, 1193 (9th Cir. 1997) (unpublished).

_ As part of its counter-insurgency operations, the Indian government passéd several
draconian laws sanctioning police impunity and facilitating human rights abuses. The Terrorist
and Disruptive Activities (Prevention) Act (“TADA”) of 1987 establishes in camera courts and
authorizes the detention of persons in a “dish.ﬁbed area” based on mere suspicion. For certain

charges, detainees are presumed guilty until proven innocent. Further, in practice, TADA courts

admit confessions extracted through torture. The Armed Forces (Punjab and Chandigarh)

| Specia] Powers Act of 1983 empowered security forces to search premises and arrest people
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without warrant. Section 4 of the Special Powers Act empowered them to shoot to kill suspected

terrorists, and Section 7 extended prosecutorial immumity as to any police action taken pursuant

' tothe Act® Amnesty Internationai described this act as license for the security forces “to torture

. and kil with impunity.” AMNESTY INTERNATIONAL, INDIA: TORTURE, RAPE & DEATHS IN

CusTODY, 60 (1992). Freedom of speech and association were also severely curtailed. -

Security forces targeted Mr. Barapind because of his involvement in the Sikh Students

Federation (“SSF” or “Federation™); a political group advocating for a separate Sikh state called -

_K‘halistan. In Punjab, india, Mr. Barapind was a senior SSF membér, serving in several
leadership positions ﬁ't;m local president to national joint secretary. As an SSF leader, Mr.
Barapind’s duties included speaking at rallies on religious and political issues, organizing
membership drives, planning ceremoniés to commemorate Sikh youth murdered by Indian |
security forces, and organizing direct actions and demonstrations against state repression.
Indian security forces repeatedly detained and brutally tortured Mr. Barapind. Their
methods included suspendit;g Mr. Barapind in the air ﬁ'c;m his wrist‘s, which were tied behind
his back, Exhibit }.Figure 1, MEDICAL \FOUNDA’I‘I(')N: Lives UNDER THREAT (July 1999); rolling
a wooden log‘_oégf his th-i,-ghﬁ"f{i':ﬁush"ttze musc}c%, Id , Figure 4; stretching his legs apart at his
waist to a 180-degree angle, Jd., Figure 2; and applying electric shocks. Each torture session
lasted approximately 2.5 to 3.5 hours. Exhibit 2, Affidavit of Kulvir Singh Barapind, 126, 39.

Indian security forces also tortured Mr. Barapind’s family, in particular his brother, father, and

brother-in-law. Moreover, they tortured and extrajudicially executed many of his close political

associates, including many leaders of the Federation.

¢ Section 7 states: No prosecution, suit or other legal proceeding shall be instituted, except with the previous
sanction of the Central Government, against any person in respect of anything done or purported te be done in
exercise of the powers conferred by this Act. Amed Forces (Punjab and Chandigmh} Speeial Powers Act (1983).
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B. MR.BARAPIND'S TORTURE AT THE HANDS OF THE INDIAN:

GOVERNMENT.

1. Mr. Barapind’s Jane 1988 Detention And Torture By Indian Officials.

Indian security foroes first tortured Mr. Barapind in June 1988. Nakodar city police
apprehended Mr. Barapind from the Rahimpur bus $tation on June 12, 1988. Ex. 2, 17.

Nakodar police took Mr. Barapind to the police station, where Inspector Onkar Singh
was in charge. Id., §18. After the Inspector learned of Mr. Barapind’s role in the Federation, he
took Mr. Barapind to the torture room and directed his sﬁl_:mrdinates to strip Mr. Barapind of his
clothes and tie Mr. Barapind’s hands behind his back. As Mr. Barapind recounts in his affidavit:

There was a hook in the ceiling with a rope running through it. The hanging rope was -

tied to my wrists and I was hoisted into the air. The pain was unbearable and I felt as if

my shoulders were being pulled from my body. Again, they [the police] asked me why |

was in Rahimpur. While 1 was dangling, I was punched full-force in my stomach. As |

jetked around from the blows, the pain in my shoulders became worse.

Id., 9419. The police pﬁlled Mr. Barapind down, and applied the next method of tortute, the

_roller.\ While one officer put his knee in between Mr. Barapind’s tied hands, another held his

legs straight out in front of him. A third officer stood on .top of a wooden roller, which two
officers then rotaied up a.nd down Mr. Barapmd’s thighs ten to 15 times. AR. 272. Next the
police stretchéd Mr Barapmd’s legs apa.rt at the waist, as far as they could, four to five times,
Id. 273-5. Mr. Barapind feit as if he were ripping apart. Ex. 2, §20.

After stretching his legs, they again sugpended him in the air from his wrists for eight to
ten minutes, A.R. 276, then brought him to the ground and applied the rqller,' and again stretched
his legs apart. After this ﬁrst torture session, the police gave Mr. Barapind his clothes and threw
him in a cell. Ex. 2, ﬂil.

Early the next morning, Nakodar police brought Mr. Barapind back to the torture room.

They repeated the same torture methods from the previous day. After stripping his clothes, the
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police suspended him by his wrists, ;ppﬁed the roller, and stretched his legs apart. Mr. Barapind
lost consciousness twice during fhie torture session because of the uribearable pain. I, 2. |

Later that aftemnoon, Mr. Barapind was transferred to the custody of Goraya police. Id.
Officials began ;ornﬁing him in the morming. Goraya police brought him to a tosture room. They
demanded that Mr. Barapind reveal the identities of Federation members. When Mr. Barapind
refused to reveal names, they stripped him naked and tied his hands behind his back. Officials
'theﬁ suspended him‘ﬁ‘om the ceiling. After a_while, they lowered him and crushed his thighs
with a roller. Officials then stratcl':ed his legs apart, causing Mr. Barapind to lose conscicusness.
1, 4. '

When Mr. Barapind regained consciousness, the officials resumed their torture. Officials
suspended Mr. Barapind from the ceiling, used the roller on his thighs, and stretched his legs
‘apart, causing Mr. Barapind to lose consciousness again. /d., §25. Goraya police illegally
detained Mr. Barapind for eight days. Id., 26.

Mr. Barapind was produced before the magistrate aliound June 17, an;i charged with
sheltering militants, supplying arms to militants, and advocating for Khalistan. Id. The |
rﬁagistrate sentMr Barapind {6 Central Jail in Jalandhar, whete he remained for five and a half
months until lﬁs release on bail on November 30, 1988. The cases were latgr withdrawn or

dropped by the authorities. /d., §27.

2. Mr. Barapind’s July 1989 Detention And Torture By Indian Officials. '\

Thereafter, police regularly raided Mr. Barapind’s residence, harassing him and
purportedly searching for contraband. /d., 28. On fufy 21, 1989, the Punjab Police and the
Central Reserve Police Force (“CRPF”) apprehended M;. Barapind from his home. The security

forces took Mr. Barapind to a CRPF camp in Phagwam Id., 129. He was immediately taken to a
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torture room. Inspector Gurdev Singh and other officers accused Mr. Barapind of sheitering
militants and hiding weapons. /4., 130. ‘ '
Officials stripped Mr. Barapind naked and tied his hands behind his back. Officials

repeatedly suspended him in the air by his wrists, questioning him about the‘idcntities of senior

" Federation leaders. When he refused to answer their questions, the officials lowered him to the - .

gromd and crushed his thighs with a roller. 7d,, 931. Next, they touched wires connected to a
generator to his toe and little finger. Officials rotatéd a crank on the generator causing electric
shocks to jolt Mr. Barapind’s body. Officials then applied electric shocks to Mr, Barapind’s ear
lobes, penis, and one of his testicles. Throughout the torture, they accused him of provokjﬁg
people against the government, of being a militant, and fighting for Khalistan. Jd., §32-3.

Officials continued torturing Mr. Barapind the following afternoon. They stripped him,
hung him repeatedly from the ceiling, and crushed his thighs with a roller.ten to 15 times. Id,,
134; A.R. 294. Next, officials forced Mr. Barapind to lie on his stomach, tied his hands behind
his back, and tied his feet tch).geth'er. One official thelll. sat on Mr. Barapind’s bu&ocks, while
‘another beat.the sales of Mr. Barapind’s feet with a wooden rod, striking his soles 30 to 40
times. After ﬂng_beatxng,MrB;ﬁrapm;s feet swetled, causing his toenails to peel off. Ex. 2,
135; A.R. 296. |

Later in the evening, the police traqsferred'Mr. Barapind to the Criminal Investi gation -
Agelncy (CIA) in Kapurthala, In the morning, Mr. Barapind was present_ed before Deputy
Supeﬂntendcr;t of Police (DSP) Bajwa. DSP Bajwa at_:cused Mr. Barapind of demanding
Khalistan and provoking people against fhe government. Ex. 2, 136.

Officials then took Mr. Barapind to the torture room, where they stripped him naked and

tied his hands behind his back. Officials repeatedly suspended Mr. Barapind from the ceiling for
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ten to 12 minutes at & time, stretched his legs apart, and crushed his thighs with a roller. Id,, 36~
7; AR. 289, Officials also applied electric shocks to Mr. Barapind’s toes, ear lobes, penis, and
testicles. Officials then beat Mr. Barapind on his buttocks with leather siraps. They threatened to
&ill him if he did not respond to their guestions. Mr. Barapmd “told them to go ahead and kill
me as death was better than' the torture I was receiving.” He spent the night chained to the door
of the cell. Ex. 2, 138. - -

Mr. Barapind was released on July 31, 1989 through public intervention. /d., 39. I
September 1989, security forces raided Mr. Barapind’s house again and tried to arrest him. They
punched him and beat him with wooden rods in front of a crowd of villagers that had gathered’
during the raid. The head of the village council intervened, however, and Mr. Barapind was not
taken away. /d., 140.

In April 1 996, security forces r'alided Mr. Barapind’s home looking for him. He,
however, was away. Thercafier, M. Barapind went into hiding, Id., J44-6. After three years of

living in hiding, he fled to the United States in March 1993. Id,, 160.

C.  THETORTURE OF MR. BAJRAPIND’S FAMILY AND FRIENDS BY
INDIAN-GFFIGIALS. . -

In their efforts to a_pprehend Mr. Barapind, security forces severely tortured Mr.

Barapind’s father, brother, and brother-in-law, and harassed and illegélly detained the rest of his

family. Security forces tortured Mr. Barapind’s brother-in-law Balraj Singh, who was a

government employee and uninvolved with Mr. Barapind, so severely that they shattered his

* legs. On four different occasions, when security forces raided Mr. Barapind’s home but did not

find him, they took family members hostage and tortured them. See Exhibit 3, Affidavit of

Balwant Singh. According to Mr. Barapind’s brother Balwant Singh, on one occasion, the police
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repeatedly threatened to “put us into such bad shape that we would be neither living nor dead,”
if they did not bring Mr. Barapind to the police station. #4,, 4. On another occasion, security
for.ces threatened to kill Balwant Singh in place of Mr. Barapind. Id., ¥7. Officials also
tln‘eatened to lock up Mr. Barapind’s entire family if their forces could not find Mr. Barapind,
and repeatedly threatened Balwant Singh with Mr. Barapind’s death. id. Unwilling to endure -
further torture, Balwant Sinph went into hiding and ulﬁmafely fled for Austria in March 1991,
where he was granted asylum. /d, 2. |
Security forces also tortured Mr. Barapind’s associates from the Federation in their
efforts to apprehend Mr. Barapind. On M;xy 30, 1988, Indian security forces illegally detained
and tortured Gurtsj Singh because of his association with Mr. Barapind. Exhibit 3, Affidavit of
Gurtef Singh, 4. Senior Superintendent of Police (SSP) Mohammad Izhar Alam, the senior-
most officer in the district, gave orders directing officials to torture Gurtej Singh and interrogate
him about the whereabouts qf Mr. B;au'apind, who had not yet been ;pprehmded by security
forces. Id., 6. - o
During this-arest, Gurtej Singh was severely tortured several times over a period of two
weeks. Id, § IOHB was also arrested-ani severely tortured on four other separate occasions. Id.,
417. During these torture sessions, officials suspended Gurtej Singh, attaching weights to his
leg; to increase the pressure on his arms and shoulders; crushed his thighs with a roller, standing
on the roller to increase the pressure on Gurtej S%ngh‘s thighs; énd tore his legs apart to 180
degrees, kicking him in his exposed groin. /d., §5-1 0.. Gurtej Singh also had to begr the constant
scmaminé of other torture victims. /d., 910.
After this two-week period of torture, c_nfﬁcials transferred Gurtej Singh to the custody of

Goraya Police. /d., q11. At the Goraya police station, he met Mr. Barapind, who had been
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ﬁpprehénded in early June and was also detained there after his first experiences of torture. Jd.
While detained at the police station, Gurtej Singh and Mr. Barﬁpind discussed their respective
experiences of torture. Id., §12. Gurtej Singh observed the physical signs of torture on Mr.
Barapind’s body. He observed that Mr. Barapind could barely walk and had bruises on his arms
_and wrists. /d., J13. Gurtej Singh also visited Mr. Barapind the day after Mr. Barapind was
| releésed from his second session of torture in 1989, and saw the physical eﬁ'edts of torture then,
as well, observing that Mr. Barapind had great difficulty walking, and could not raise his arms.
I, 6. '

Sarwan Singh witnessed two incidents of Indian security forées torturing Mr. Barapind.

In July 1989, he was detained with Mr. Barapind in a partially divided cell at the CRPF camp in’

Phagwara, after having been tortured several days earlier. Exhibit 4, Affidavit of Sarwan Singh,
47, 19. During the first torture session lasting two and a half hours, Sarwan Singh observed
security officials pulling thefope that was suspending Mr. Barapind. He also saw security:
officials take a wooden roller from his side of the partition, and then heard Mr. Barapind’s |
constant .screams ofpain from the torture. As Sarwan Singh states in his affidavit: “I thd_ught
they would kill mm, and-then Kill me; 166.” Id., T20-2. ‘ | |

In the moming, when Mr. Barapind was permitted to use the bathroom, he limped past
the partial wall and saw Sarwan Singh; they exchanged a few words. Sarwan Singh knew Mr.
Barapind from the Federation. He noted that Mr. Barapind could barely walk. Id., 23. That
afternoon; Sarwan Singh saw officials suspend Mr. Barapind and take bamboo rods from his
side of the cell to beat Mr. Barapind. Officials also threatened to use those rods against him,
After this torture session, which lasted for two and a haif hours, officials took Mr. Barapind

away. Id., §24. They told Sarwan Singh they had transferred Mr. Barapind to the custody of
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Kapurthala police, /4. In February 1990, Mr. Barapind confirmed to Sarwan Singh that officials
had taken him to CIA Staff (Kapurthala) and tortured him. Mr. Barapind told Sarwan Singh that

he would not be able to endure further torture. Id., §29.

!
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V.
SUMMARY OF ARGUMENT
Diplormatic assurances from the Government of India that it will not torture Mr.
Barapind wiﬁ fail to protect him from torture. On at least two prior occasions, India failed to
hondr diplomatic assurances that it would not torture Sikhs extradited by the United States fo
India. The United States extradited Daya Singh Sandhu and Kamaljit Kaur Sandhu to-India in_
1997, and Indian oﬂicials.torhxred both of them immediately upon their return. Daya Singh
Sandhu and 'Kama]jii Kaur Sandhu were also tried for crimes beyond those for which they had
been extradited, violating the rule of specialty found in the extradition treaty between the U.S.
and India. India, thus, cannof be trusted to honor international agreements or treaties. India’s
refusal to ratify the Convention Against 'Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment Mer indicates that it i§ unwilling to comply with its intefnatiopal
obligations. The United Stay:s, therefore, cannot satisfy its obligﬁtions under the Convention
with respect to Mr. Barapind by obtaining meaningless and unenforceable assurances from
India. E T 5
The Umiai Nations Conventlon Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Pur_lishment (“EAT”, “Convention”, or “Convention Against Torture”), federgl
regulations implementing the CAT, case law on applications for relief under the Convéntion,
and international law establish that the United States may not extradite a fugitive to a C(;untry.
where she or he is more likely than not to be tortured. S—ee generally, amicus letter of CENTER
FOR HUMAN RIGHTS & GLOBAL JUSTICE, ﬁEw YORK UNIVERSITY SCHOOL OF LAW, ANALYSIS OF

INTERNATIONAL LAW AND DOMESTIC LAW STANDARDS GOVERNING APPLICATIONS FOR RELIEF

FROM EXTRADITION UNDER THE CONVENTION AGAINST TORTURE (April 2005). This prohibition
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imposes a clear and nondiscretionary du‘tj-z upon state agencies :espopsible for carrying out
extraditions to refuse extradition where the fugitive is more likely than not to be tortured in the
state requesting extradition. _

In assessing the likelihood of tlorture of tﬁe applicant seeking relief under the Convention
in the context of extradition, fefleral regulaﬁops require the Secretary of State to consider
evidence of a consistent practice of gross, flagrant, or mass human rights violaﬁons by the
requesting state. In addition, in the nmm gration context, courts have evaluated the applicant’s
previous experiences of torture, the ability to relocate within the country of removal, and the |
torture of those who share the same beliefs as the applicant, among other considerations. When
| applied to Mr. Barapind, these factors establish that he is more likely than not to bé tortured if
extradited to India. Numerous Department of State reports and reports of interational and”
Indian human rights organizations document a consistent pattern and practice of gross,
systematic, a_r@ mass human rights violations in Punjab and India. ENSAAF’s recent report,
PUNJAB POLICE: FABRiCATINé TERRORISM THROUGH ILLEGAL DETENTION AND TORTURE (Oct. |
2005), Exhibit 6, fusther documents an @calation of illegal detention and torture by Indian
officials agmnst«spspected;m’hﬁﬁts an'ﬁfﬂleir sympathizers, such as Mr. Barapind. Human rights
experts on India also agree that rampant v.iolations in Punjab and I(idia and Mr. Barapind’s
status as a suspected militant mean that Indian officials will likely torture Mr. Barapin;i upon
return. Moreover, Mr Barapind’s brutal experiences of torture by Indian officials, the torture
and murder of his family and associates, and threats to his life prior to his escape, all indicate
that Mr Barapind will be tortured or killed if extradited to India.

A particularized assessment of Mr. Barapind’s risk reveals additional factors that further

establish that he will be tortured if extradited to India. For example, among other considerations, .
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Indian officials extrajudicially executed Mr. Barapind's alleged accomplices; Indian officials
killed, tortmed, and coerced individuals to fabricate evidence to support their extradi_tion request
" for Mr. Barapind; and at least ofie official responsible for torturing Mr. Barapind holds a senior
position in the Punjab police. 7
in deciding whether to grant extradition, the Secretary of State also considers whether'
the applicant will be denied a fair trial or humane treatment upon his return. Mr. Barapind will
be denied access to counsel, denied the presence of counsel during interrogation, and denied
confidential visits with counsel, all necessary to prepare his defense and report torture. Indian
authorities will also detain Mr. Barapind for a prolonged and indefinite period, prior to ti:.e
commencement of his trial, and will charge him with extra crimes in violation of the rule of
specialty. These due process violations will increase the risk that Mr. Barapind will be tortured,

illegally detained, and denied a judicial remedy to protect himself.
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VL
ARGUMENT | .

A.  DIPLOMATIC ASSURANCES WILL NOT PROTECT MR. BARAPIND FROM
- TORTURE BY INDIAN OFFICIALS.

Daya Singh Sandhu and Kamaljit Kaur Sandhu were extradited from the United States to

" India in 1997 with diplomatic assurances from the Indian government that they would not be-

" tortured and cruelly treated. See generally, Exhibit 7, Affidavit of Daya Singh Sandhu and

Exhibit 8, Affidavit of Kamaljit Kaur Sandhu; see also, Exhibit 9, Affidavit of Jagdip Sirigh
Sekhon. Notwithstanding these assurances, Indian officials tortured them immédiately upon
arrival. Id. They were further denied access to counsel, fair trials, and subject to extra charges in
violation of the rule of specialty (infra, V1. (C)). Diplomatic assurances will prove egually-

ineffective in Mr. Barapind’s case, failing to protect him from torture and cruel treatment.

1. Indian Officials Tori:ured Daya Sandhu, Despite Diglomaﬁc Assurances
Promising Protection From Torture.

Daya Smgh Sandhu a leader of the Sikh Students Federation and proponent of
Khahstan, was tortured nUmerous tnnesby Indian security forces pnor to his flight to the United
States in 1995. Ex 7. ﬂ3 8 Indla requested his extradition in 1996. Id,, 9. Daya Smgh Sandhu
implored the United States to refuse India’s extradition request, because he feared he would be
tortured again. Id.,, 10. Notwithstanding his fear, the United States surrendered him to Indian
agents in January 1997. Id., q11.

From January 18, 1997 to March 1, 1997, security officials held Daya Singh Sandhu in

~ incommunicado detention and tortured him. The torture included sleep depﬁvdtion, positional

torture, and electric shocks after throwing cold water on his body. Id, §11. See, In re G-4-, 2002

BIA LEXIS 12; 23 1. & N. Dec. 366, 370 (considering suspension for long periods in contorted
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positions and sieep deprivation.as forms of torture). Further, since Daya Singh Sandhy has been
in jail, he has received almost no medical care, lmdmg to the development of severe medical
problems, 2, §16. ' ' v

Daya Singh Sandhu’s experiences foreshadow the treatment that Mr. Barapind will
receive in India. Like Daya Singh Sandhu, Mr Barapind held senior ieadershi;; posiﬁom within
the Sikh Students Federation and is also an Amritdhari Sikh. Indian officials repeatedly tortured
Daya Singh Sandhu and Mr. Barapind because of their potitical affiliation and opinion, causing
them to flee o the United States, Further, the Indian government has accused both of cmmnal
acts and considers them militants. Thus, like Daya Singh Sandhu, Mr. Barapind will alsc be
tortured and cruelly ﬁeated, ggaixi. '

2. Indian Officials Tortured Kamaljit Sandhu, Despite Diplomatic Assurances
Promising Protection From Torture.

Kamaljit Kaur Sandhu, an Amritdhari Sikh and proponent of Khalistan, was tortured

several times by Indian security forces. Ex. 8, WZ. In 1995, she fled to the United States with
her husﬁand and sen, seeking refuge. Id, §51. In 1996, however, the Indian govenuﬁent
requested he;_.ek-g:adjti-on-.-fc;f,'fﬁ'fﬂ InJaifuary 1997, the United States surrendered X amaljit Kaur
Sandhu to Indian agents despite her f(?a.ré of torture. Id.,, §57-8. Indian security forces tortured
and cruelly treated her, as they did he_r husband, Daya Singh Sandhu.

Male Indian officials harshly interrogated Kamaljit Kaur Sandhu for 18 hours a day, with
only 2 half hour ﬁreak, for five weeks. Id,, §60-1. On three separate occasions, they deprived her
of sleep and interrogated her for three continuous days and nights. Sge, Inre G-4-, 2002 BIA
LEXIS 12; 23 1. & N. Dec. 366, 370 (considering sleep deprivation a form of torture). If she

dosed off, officials threw ice-cold water on her, even though it was winter. Officials alternately

-
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kept watch over her at night to ensure that she did not fall asleep. Officials also dragged her by
her hair and pmsured her to provide false confessions. Ex. 8, §63.
During this period, Kamaljit Kaur Sandho was made to witness the torture of another

detainee. Do I v. Liu Qi, 349 F. Supp. 2d 1258, 1269 (Oct. 2004) (bemg forced to watch the

torture of another constitutes tofture). Security forces repeatedly tortured a young man in the

room above her, and Kamz_xljit Kaur Sandhu c_oxild hear his constant screammg A senior police
-ofﬁcer forcefuily made her examine the youth’s condition. The police had pulled out kis nails
and stuck pins in their place. Ex. 8, 164.. . '

Jail authorities did not provide Kamaljit Kaur Sandhu with proper medical care. She was
not provided any medicine for her asthma, nor did she receive the medicatiom mailed to her, Id.,
166, in violation of international principles for the treatment of prisoners. United Nations
Standard Minimum Rules for the Treatment of Prisoners, Aug. 30, 1995, U.N. Doc.
A/CONF/611, annex I, E.S.C. res. 663C, 24 UN ESCOR Supp. (No. 1) at 11, U.N. Doc.
E/3048 (1957), amended E.S.C. res. 2076, 62 U.N. ESCOR Supp. (No. 1) at 35, U.N. Doc.
E/5988 (197%); see-also, Principal 24 of the United Nations Body of Principles for the
Protection of Alh?ersens wnder AnyForm of Detention or Imprisonment, G.A. Res. 43/173,
annex, 43 U.N. GAOR Supp. (No. 49) at 298, U.N. Doc. A/43/49 (1988).

A medical doctor was even complicit in the torture of Kamaljit Kaur Sandhu by failing
to report her torture. Ex. 8, §62. While in detention, she was also forced several times tﬁ clean
her own urine and feces from the floor with her own hands. 7d., 68.

Indian officials tortured and cmeliy treated Kamaljit Kaur Sandhu because of her support
for Khalistan and her belief in the Sikh religion. Mr. Barapind shares the same belief in the Sikh

religion and aspirations-for self-determination. Like Kamaljit Kaur Sandhu, Mr. Barapind is also
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accused of criminal acts and considered a mititant. Thus, like Kamaljit Kaur Sandhu, Mr.
Barapind will also be tortured and cruelly treated, again.

3. Mr. Barapind Cannet Challenge Violations Of Diplomatic Assurances And
Will Have No Judicial Remedy To Protect Himself From Torture.

Mr. Barapind would have no legal standing to chailenge any violations of diplomatic
assurances between the United States Government and the Government of India because he is
not a party to the agreemeht. Further, assurances are not legaily binding, and so, even the United
States would not be able to enforce the provisions. Because assurances cannot be enforced, they
are meaningless, as Daya Singh Sandhu’s and Kamaljit Kaur Sandhu’s experiences demoﬁstrate,
to protect Mr. Barapind frorn torture by Indian officials. Diplomatic assurances, thus, cannot
protect Mr. Barapind from torture,

| Diplomatic aséuranoes are further ineffective in protecting Mr. Barapind from torture
because: torture is imbedded and accepted in the culture and investi gative méthodolog’y of
India’s law enforcel-nt ofﬁ;ials {(infra, VL. (B)(2)(a)); security forces wiil h;mre clxclusive
control over Mr. Barapind during police remand, the practice of detaining suspects at police
stations for mdaﬁgite periods; Without ar:y possibility of ovei-sig}_lt (infra, V1. (B}(2)(c) and
(C)(1) and (2)); and Mr. Barapind has no right to-coﬁnsel during interrogaﬁons (infra, V1.
(C)(1)). Moreover, when Indian officials do torture Mr. Bargpind, he will have no judicial
remedy to redress or prevent further torture. In his expén affidavit, .Ram Narayan Kumar writes:

Persons known to be associdted with the Sikh self-determination movement cannot live

without fear or persecution, and have no effective legal recourse to protect themselves

from torture and other cruel, inhuman or degrading treatment or extrajudicial execution.

Exhibit 10, Affidavit of Ram Narayan Kumar, §26.
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In his expert affidavit, Brad Adams, Bxa(.:utive Director of Huraan Rights Watch/Asia,
calls for immediate judicial reform in India in order to prevent further human rights abuses.
Exhibit 11, Affidavit of Brad Adams, 9. Among other factors, he highlights “the malicious
prosecution of Sikh activists, . . . the continued applimﬁon of impunity provisions in the Code
of Criminal Procedure, the existence and application of emergency laws, [and] the faiture to

ratify the Convention Against Torture” as diminishing any judicial remedy Mr, Barapind would

" haveto protect himself from torture. Id., §12.

Human rights attorney Rajmder S. Bains describes in detail in his affidavit the
ineffectiveness of the habeas corpus remedy—the primary remedy to prevent custodial abuse
He discusses how human rights lawyers, including himself, are threatened to prevent them from
pursuing human rights cases against Indian officials; how the judiciary iarolongs human rights
cases, taking numerous years to reach decisions; how “during the course of the protracted
Iiﬁgation, complail}_ants and witnesses are ﬁ'equentiy harassed, intimidated and violently
attacked by the Punjab Policé to discourage them from proceeding in the case;"’ and how police -
routinely fabficate@d destroy evidence in these cases and implicaté complainants in false cases,
while courts j_‘déiiberate;y-'ig”ﬁb"fé this reéatity of police interference and intimidation in the
cases.” Exhibit 12, Affidavit of Rajvinder S. Bains, §11-16. Rajvinder Bains also affirms that
Acourts ignore obvious signs of torture and still remand detainees to police custody. /d., |17. A

recent study published in the Harvard Human Rights Journal confirms that Indian courts are

complicit in perpetuating violations of the right to life by denying habeas corpus petitions

. without an examination of the merits. Jaskaran Kaur, Judicial Blackout: Judicial Impunity for

Disappearances in Punjab, India, 15 Harvard Humén Rights Journal 269 (Spring 2002).
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In addition, under Sections 45 and 197 of the Indian Code of Criminal Procedure, -
criminat prosécutions or -civil.pmmedings agaiz:;st members of the security forces carinot be
commenced without special sanction from the government. India has failed to repeal these
impuniity provisions despite urgings from the United Nations Human Rights Committee and
interndtional humsm rights ormﬁom. See, e.g., Para. 21, U.N. Human Rights Committee,
Concluding Observations, Consideration of Reports Submitted by State Parties under Article 40
of the Covenant: India, Aug, 4, 1997, CCPRC/T9/AAAS1.

In conclﬁsion; India’s history of éisﬁonoring diplomatic assarances and the impossibility
of seeking judicial protection from torfure mean that India cannot be trusted to comply with
international law against torture. The Unifed States, therefore, cannot satisfy its obligations
under the Convention Against Torture with respect to Mr. Barapind by obtaining diplomatic

assurances from India.

B. THE SECRETARY OF STATE MAY NOT EXTRADITE MR. BARAPIND -
BECAUSE INDIAN OFFICIALS WILL TORTURE HIM.

Mr. Barapiad will be tortured if he is extradited to India. Indian officials previously,
tortured and thregered tb kil . Ofifvials also tortured his friends and family, and
extrajudicially executed his alleged accomplices. The State D'epaﬁment’s most recent report on
human rights in India documents a continuing i)racﬁce of torture by Indian officials. Moreover,
recent reports document an escalating practice of illegal detention and torture of suspected
milit_an}s and their sympathizers. Human rights experts on India are of the opinion that, giv.en the
preﬁalence of custodial torture in India and tﬁe accusations against Mr. Barapind, Indian
officials are liké]y to torture him once he is in their custody. This evidence compels the

conclusion that Mr. Barapind will be tortured if he is surrendered to Indian.
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1. The Convention Against Torture Prohibits The Secretary Of State From
Extraditing A Person Who Is More Likely Than Not To Be Tortured.

The Conventioﬁ Apgainst Torture and Other Cruel, Inhuman or Degrading Treatment or
Pinishment, G.A. Res. 39/46, 39 {J.N. GAOR Supp. No. 51 at 197, U.N. Doc. A/RES/39/708, |
reprinted at 23 LLM. 1027 (1984), modified 24 LL.M. 535 (1985), ratified by the United States
on October 21, 1994,” prohibits the United States from “extraditfing] -a petson to another State
where there are substantial grounds for believing that he would be in danger of being subject to
torture.” CAT Art. 3(1). The United States interprets the phrase “where there are substantial
grounds for béﬁeviizg that he would be in danger of being subject to torture” as “if it l:S more
likely than ﬁot that he would be tortured.” Sen. Exec. Rpt: 101-30, Resolution of Advice and
Consent to Ratification {1990) (Ratiﬁcéﬁon Resolution) at iL(2).

Congress enacted U.S. obligations under the CAT in the Foreign Affairs and
Restractaring Act of 1998 (FARRA). The FARRA adopts the CAT definition of torture and
-expressly states tha-t:‘“lt shall-be the policy of the United States not to . . . extradite . . . any

person fo a country in which there are substantial grounds for believing the person would be in

danger of bemg subjected to torture. ? FAERRA § 2242(a), codified at note to 8 U.8.C. 1231.
The FARRA ﬁ.‘trthcr chrccts “the appropriate agencies . . . to prescribe regulations to

implement the obligations of the United States under Article 3” of the CAT. FARRA § 2242(b).

The regulations implementing the policy against extraditing fugitives in danger of toriure

explicitly refer to the standard set out in Article 3 of the CAT:

(a) Article 3 of the Convention imposes on the parties certain obligations with respect to
extradition. That Article provides as follows: (1) No State party shall expel, retum
("refouler”) or extradite a person to another State where there are substantial grounds for
believing that he would be in danger of being subjected to torture.

7 Status of Ratifications, http ./luntreaty mLorg/ENGI_.I SHbible/englishinternetbible/partl/chapter] V/treaty14, asp
(fast accessed August 22, 2005).
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22 CFR. §.95.2(a)(1).

Under the implementing federal regulations, the Department of State is required to
consider whetheg the requwtéd individuat “is more likely than not” to be torfured in the State
requesting extradition. 22 C.F.R. § 95.2(b). “More ]i];ely than not” means a chance greater than
fifty percent that the individual will be tortared. Hamoui v. Ashcroft, 389 F.3d 821, 827 (Sth Cir.
2004); see also Khup v. Asheroft, 376 F, 3d 898, 907 (9th Cir. 2004) (holding that the apﬁlicant
was entitled to the CAT relief b-ec'ause there was at least a 51% chance that he would be
tortured). -

The regulations, consistent with the Convention, define torture as:'

[Alny act by which severe pain or suffering, whether physical or mental, is intentionally '

inflicted on a person for such purposes as obtaining from him or her or a third person

information or a confession, punishing him or her for an act he or she or a third person
has committed or is suspected of having committed, or intimidating or coercing him or
her or a third person, or for any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official ‘capacity.
22 C.F.R. §95.1(‘b}(1); CAT art. 1.1(same). Applying this definition, U.S. Courts have |
recognized the follewing acts as torture; severe beatings, electric shocks, being forced to witness
the torture of angther, suspension in awkward positions, sleep deprivation, beatings with
instruments on the back, and beatings with instruments on the soles of the feet, amoné other
methods. See Xiao v. Asheroft, 98 Fed. Appx. 632 (Sth Cir. 2004) (holding that beatings and
electric shocks constitute torture); Zh&ng v. Asheroft, 388 F.3d 713 (9th Cir. 2004) (considering
electric shocks as torture); Do I'v. Lin i, 349 F.Supp.2d 1258, 1269 (Oct. 2004) (iaeing forced
to watch the tc;rture of another constitutes torture); A/-Saher v. I;NS, 2001 U.S. App. LEXIS
30140 (holding that severe beatings constitute torture); Kataria v. INS, 232 F.3d 1107, 1110 (Sth '

Cir. 2000) (considering the Sikh Student Federation Member’s beatings and electric shocks as
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torture); Ratnam v. Ins, 154 F.3d 990. {9th Cir. 1998) {considering beatings as torture);'In re G-
A-, 2002 BIA LEXIS 12; 23 L. & N. Dec. 366, 370 (considering suspension for long periods in
contorted positions, sleep deprivation, and severe and repeated beatings with cables or ofher
instruments on the back and on the soles of the feet as forms of torture).

If the Secretary of State determines that it is more likely than not that a requesting

‘government will torture an individual upon his extradition, then the Secretary must deay his

surrender:

[TThe Secretary of State may not surrender any fugitive who is likely to face torture upon
return. The FARR Act imposes a clear and nondiscretionary duty: the agencies _
responsible for carrying out . . . extradition . . . must ensure that those subject to their
actions may not be returned if they are likely to be tortured. -

Comejo-Bdrreta v. Seifert, 218 F.3d 1004, 1013, 1014 (9th Cir. 2000).%
2. Substantial Evidence Estabiishes That Mr. Baragind ‘Will Be Tortured Ugon
Extradition to India.

In assessing‘ the likelihood of torture of the applicant seeking relief under the CAT in the

' context of extradmon, the Secretary of State “shall take mto account all relevant

Bt

cons1dcrat10ns, mcludmg ewdence of"'a consistent practice of gross, flagrant or mass human
rights wolahons” by the govermnent seekmg extradition. 22 C.F.R. 95.2(a)(2). In addmon to
patterns and practices of gross human rights violations and other relevant considerations, courts
adjudicating applications for relief under the CAT in the immigration contexf have considered
evidence that the applicant was previously tortured, evidence of whether the applicant could
relocate to another part of the country of removal where he is not likely to be tortured, Nuris v.

Gonzales, 404 F.3d 1207, 1217 (9th Cir. 2002) citing 8 C.F.R. § 208.16{c)3); see also

*ln Cornejo-Barreto v. Segﬁertl 389 F.3d 1307 (9th Cir. 2004), the Court vacated as moot the decision in Cornejo-

Barreto v. Seifert, 379 F.3d 1075 (9th Cir. 2004), thus allowing the Corngjo-Barreto v. Se;fért 218 F.3d 1004 (9th
Cir. 2000) decision to stand.
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Kamaithas v. INS, 251 F.3d 1279, 1282 (Sth Cir. 2001) citing 8 C.F.R. § 208.16(c)(3), evidence

of the torture of the applicant’s friends, and evidence of the torture of those that share the same _

beliefs as the applicant. Khup v. Asherofi, 376 F.3d 898, 907 (9th Cir. 2004). All of these

considerations, developed in federal regulations and case law, establish that Mr. Barapind will -
be tortured if extradited to India.
a. Recent State Department and human rights reports document flagrant,
gross, and mass human rights violations in Punjab and India.
-~ In assessing Mr. Barapind’s likelihood of torture, federal regulations require the

Secretary of State to consider India’s practice of flagrant, gross, and mass human rigﬁts
violattons. 22 C.F.R. 95.2(a)}(2). Recent country reports reveal the widespread practice of torture
and custodial deaths in Punjab and India. “[Clountry conditions alone can play a decisive role in
granting relief under the Convention.” Kamalthas v. INS, 251 F.3d 1279, 1280, 1283 (Sth Cir.
2001) (tiolding that a negative credibility finding in an asylum claim does not preclude refief
under the Convention, especially where documented country conditions information
corroborated the “widespread practice of torture agaiﬁst Tamil males™). The 2004 Deparl:xhent of
State Country Repert on-Human Rights Practices in India confirms that custodial torture is
routine:

[A]uthorities often used torture dunng interrogations and exhorted money as

summary punishnent.. ..The prevalence of forture by police in detention facilities

throughout the country was reflected in the number of cases of deaths in police

custody. . . . In addition, police commonly tortured detainees during custodial

interrogation. Although police officers were subject to prosecution for such

offences under the Penal Code, the Government often failed to hold them

accountable. According to Al [Amnesty International}, torture usually took place

during criminal investigations. Police routinely resorted to arbitrary and

incommmunicado detention, denied detainees access to lawyers and medical
attention, and used torture or ill treatment to extract confessions.
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INDIA: U.S. DEPT OF STATE COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES 2004, This same
report confirms specific incidents of forture in Punjab, and notes that the Punjab Director
General of Police received 17,000 human rights complaints in 2004 alone. Id. Aﬁmesty
Interpational’s (Al 2005 world report also concludes that:
In Punjab the vast majority of police officers respousible for serious human rights
violations during the period of militancy in the mid-1990s continued to evade justice,
despite the recommendations of several judicial inquiries and commissions. The culture
of impunity developed during that period continued to prevail and reports of abuses
mcludmg torture and ill-treatment persisted.
AMNESTY INTERNATIONAL REPORT 2005: THE STATE OF THE WORLD’S HUMAN RIGHTS, at
http://web.amnesty.org/report2005/ind-summary-eng (last visited June 21, 2005). AT’s January -
2003 report, AMNESTY INTERNATIONAL, BREAK THE C_YCLE OF IMPUMNITY AND TORTURE IN
PUNJAB (Jan. 2003), documents custodial torture of human rights defenders, the poor, dalits, and
women. Another Al report concludes that:
Corruption and extortion, lack of investigative expertise, a confession-oriented
approach to-interrogation, demands for instant punishment in the context of a
crippled criminal justice system, the belief that punitive action will not be taken

against torturers, and discriminatory attitudes are all reasons why torture and ill-
treatment hy_law enforcement officials continues throughout the country.

e

AMNESTY INTERMATIONAT, Al Tadex ASA 20/03/2001, INDIA, WORDS INTO ACTION,
RECOMMENDATIONS FOR THE PREVENTION OF TORTURE; 15 (January 2001}, at

www.amnesty.org/ailib/aipub/2001/ASA/20032001 (last visited November 20, 2005).
Moreover:

. The lack of separate professional investigative departments within the police
force, lack of scientific and technical resources and political pressures to “solve”
crime, ensure that thorough and scientific investigation is rare and the use of
torture or ill-treatment to produce confessions as 2 means of pmmng blame for
erime on individuals is common.
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Id. According to a report from Physicians for Human Rights (Denmark), torture has been
“widely prevalent” in Punjab in political cases:
The main purpose of tortiire is extortion and extracting confessions.  All survivors
interviewed and cases reviewed had been implicated on false charges for this purpose.

- The fabrication of criminal evidence is based on forced confesstons by the police to
substantiate charges against detainees is a prevalent practice. In fact, torture is such a
common practice that most detainees expect it following arrest, nnless they happen to
have influential acquaintances or are prepared fo pay large sums of money.

PHYSICIANS FOR HUMAN RIGHTS (DENMARK), EYES WIDE SHUT: TORTURE IN PUNJAB PREVAILS, .
REPORT OF A MISSION TO PUNIAB, INDIA, 3 (August 1999) (discussing case studies involving use
of torture by Punjab Police to intimidate or harass Sikh nationalists and human rights activists).
Numerous print media also highlight the regularity of custodial abuse in India, A
Washington Post article published in August 2004, stated that there were “1,307 reported deaths
in police and judicial custody in India in 2002.”° The article quotes Ravi Nair, director of the
South Asia Human Rights Documentation Centre, as saying, “India has the highest number of
cases of poliée torture and custodial deaths among the world’s democracies and the weakest law

against torture.”'®

The caseloat; of the Punjab Stat§ Human Rights Commission (PSHRC) reflects the high
incidence of ustodial abuse in 1;ﬁnj;$. In August 2005, the Chairperson of the PSHRC stated
that 80% of the complaints received by the PSHRC implicate police abuse.' From January 2004
to November 2004, the PSHRC received 14,1'89 complaints, including 87 reports of custodial

deaths; the commission was only able to investigate 32 of the custodial death cases. Since 1997,

*Rama Lakshmi, In India, Torture by Police is Frequent and Often Deadly, Washington Post, Aug. 5, 2004, 11.
10
Id

" Cops need to amend ways, says Justice Anand, Tribune, Aug. 20, 2005, at
http:/fwww.tribuneindia.com/2005/20050820/punjabl .ktm#14.
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the Commission has received 50,122 complaints, including 479 reports of custodial deaths."

Frequent and f&cént Punjab media reports also demonstrate that police intimidation, custodial
torture, and custodial death _contjnile in Punjab, implicating even senior officers, despite the end
of the counter-insurgency.'

b. Indlan officials continue to torture individuals ﬂley suspect to be Sikh

militants, and will also torture Mr. Barapind.

The Indlan government beh_ev&e that militancy is being revived in Punjab, and is
torturing suspected Sikh militants and their supporters. In CAT determinations, courts have
considered the torture of those that share the same beliefs as the applicant in assessing the

applicant’s likelihood of torture. Khup v. Ashcrofi, 376 F.3d 898, 907 (Sth Cir. 2001). Given that

- Mr Barapind, like current victims of torture, is a proponent of Khalistan and has been accused

of militant activity, he will also be tortured once extradited. .

-

12 pradeep Sharma,, gusmdmi Déaihs on the Rise'in Punjob, says Rights Pane!, Tribune, Dec. 9, 2004, at
http://www.tribuneindia.com/2004/200412 10/main5.htm. :

13 See, e.2., Four cops booked on PSHRC orders, Tribune, Jul. 31,2005, at

hitp/fwww tribuneindia.com/2005/2005073 1 /punjabl .hun#24; Probe ordered into ‘torture of farmer, " Tribune, Jul.
28, 2003, at http:/vww tribuneindia.com/2005/20050728/punjab 1 . itm#15; Youth alleges illegal detention, torture,
Tribune, Jul. 18, 2005, at http:/iwww.tribuneindia.com/2005/200507 1 8/punjabl :htm#17; Sushil Goyal, Dalit
alleges police torture, Tribune, jul. 17, 2005, af http://www.iribuneindia.com/2005/2005071 7/punjabl htmn#15;
Chander Parkash and Ravi Dhaliwal, Torture case: Inquiry holds three policemen guilty, Tribune, May 25, 2005, a!
htp:/www. tribuneindia.com/2005/20050525/punjab) hem#8; Cop suspended for ‘torturing ' farmer, Tribune, May
24, 2004, at, http:/ferww tribuneindia.com/2005/20050524/punjab L. tm#22 Girl ‘tortured’ by cops, hospitalized,
Tribune, May 9, 2005, at htip:/fwww.iribuneindia com/2005/20050509/punjab) .hon#4; Undertrial says he was
branded by officials, Tribune, April 26, 2003, at hitp://www.tribuncindia.com/2005/2005042 6/punjabl.htm;
Woman alleges rape in police custody, Tribune, April 26, 2005,
http://www.tribuneindia.com/2005/20050426/punjabl .htm#9; Rakesh tortured to death by police: repon Tribune,
March 9, 2005; Dalit dies in police custody, Tribune, Feb. 12, 2005,
http://www.tribuneindia.com/2005/20050212/punjab1.htm; Dalit beaten to death by police, Tribune, Feb. 7, 2005

* http:/fwww.tribuneindia.com/2005/20050207/main7.htm; Varinder Walia, Class IV Student Given Electric Shocks

by $1?, Tribune, Jan. 19, 2005, ar http>/fwww.tribuneindia.com/2005/200501 20/maint.htm; Woman Seeks Justice
Jfar Son, Tribune, Aug. 20, 2004, at http://www.iribuneindia.com/2004/20040820/punjab1.htm#4; Panel Seeks
Report on Police Torture, Tribune, July 28, 2004, at http:/fwww.tribuneindia.com/2004/20040728/punjebl.htm.
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Since June 2005, the Punjab police have arrested over 70 people on militancy-related
charges," allcéing that militants are attempting fo revive their slrugéle.ls Most recently, on
November 22, 2005, Director General of [Pusjab] Police S . Virk stated that international
members of the Khalistan Coramando Force, the group to which the Indian Government accuses
Mr. Barapind of belonging, were active again, and that Punjab Police would Me these
individuals through extradition.'® In its 2005 annual report, India’s Ministry of Home Affairs
also stated that efforts continue to be made to revive the militancy."”

Numeérous repbfts have emerged, however, that these arrests cover up periods of iIlega}-
detention, torture, and iﬁpliéation in fabricated cases.'® ENSAAF’s investigation into these

recent arrests exposes a pattern of custodial abuse of alleged militants. In August and September

" Ritu Sarln, Oid ghosis rettsrn to Punjab with new faces, Indian Express, Jul. 24, 2005, ar
http:/fwww.indianexpress.com/full story php?content id=75016.

13 See, e.g.. Ritu Sarin, Old ghosts return to Punjab with new faces, Indian Express, Jul. 24, 2005, af

hitp://www. mdxanexpms com/full story.php?content id=75016; 3 Hawara accomplices held from Nurpur-Redi,
Tribune, Jul. 21, 2005, af http://wyrw.tribuueindia.com/2005/2005072 1 /punjabl htm#2; Hawara 's arms supplier
arrested, Tribune, Jul. 16, 2005, at bttp:/fwww.tribuneindia.com/2005/20050716/nation. kim# 1 ; Remand of
Hawara's wife extended, Tribune, June 25, 2005, at http//www.tibuneindia.com/2005/20050625/punjab! him#19;
Arms, ammunition seized from Hawara's accomplices, Tribune, June 17, 2005, at
http://www.lribupeindia,com/2005/200506 1 7/punjabl htm#5; One held for links with Hawara, Tribune, Jun, 12,
2005, at http://www.tribuneindia.com/2005/20050612/punjab! htm#2; One more Babbar Khalsa militant held,
Tribupe, June 8, 2005, at htqal[mm’buncmdqa.conﬂZGDSIZOD50608Ipunjabi htmi##7. In the past year and a half
alone, prior to Jupe 25‘85 thie Pinjabipolive have engaged in numerous arrests and recoveries of weapons which
they attributed to an alleged revival of the militancy. Explosives Seized in Tarn Taran, Tribune, Dec. 16, 2003, at
http://wrww.tribuneindia.com/2003/200312 16/punjabl.htm#16; Four Babbar Khalsa Terrorists Arrested, Tribune,
May 13, 2004, at httpfwww.iribuneindia.com/2004/20040513/main5. htm. Efforts on to Revive Militancy, says
KLF Chigf, Tribune, Aug. 16, 2004, ot http://www.tribuneindia.com/2004/200408 16/punjab1 htm#14. KLF Chief
Harnek Arrested, Tribune, Aug 15, 2004, at htip://www.tribuneindia, cony/2004/200408 1 5/punjabl .htm#23, 4K 47
Seized from Babbar Khalsa Activist, Tribune, Sept. 9, 2004, ar
hitp://www.tribuneindia.com/2004/20040909/punjab 1 htm#53. Anti-Social Elements Misleading Media, Says SSP,

‘Tribune, Sept. 13, 2004, ar hitp:/Awww tribuneindia.comv/2604/20040913/punjabl.htm#t 5. Dreaded Terrorist

Arrested, Tribune, Sept. 27, 2004, az http:/fwww.tribunieindia,com/2004/2004092 7/punjab 1 htm#1 1,

'8 Punjab Police To Help Indicted Officials: DGP, Tribune, Nov. 22, 2005, at
http:/fwww.tribuneindia.com/2005/20051 123/punjabl.htm

17§ Satyanarayanan, Efforts still on to revive militancy in Punjab: Home, Tribune, May 9, 2005, at

hitp:/farww. tribuneindia.com/2005/20050500/nation. htm#7.

18 See, e.g., Hawara’s aides sent to judicial custody, Tribune, Jul. 30, 2005, at
hitp:/fwww.tribuneindia.com/2005/20050730/punjabl.htm##18; Manjot booked in faise case, claims human rights
counsel, Tribune, Jul. 28, 2005, at hitp://www.tribuneindia,com/2005/20050728/cth.htm#9; Pradeep Sharma,
Hawara accomplices in police custody, Tribune, July 12, 2005, at
http:/fwww.iribuneindia.com/2005/20050713/cth] btm#27.
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2005, ENSAAF documented 28 cases of detention of Punjabis accused of militancy-related
activities. Its report, PUNJAB POLICE: FABRICATING TERRORISM THROUGH ILLEGAL DETENTION
AND TORTURE (Qct. 2005), reveals that Indian security forces routine_:ly resorted to illegal and
incommunicado detention. Ex. 6. Further, Punjab police frequently tortured the detainees.
Torture methods included electric shocks, tearing the legs apaﬁ at tﬁe waist, gmd pulling out the
hair and beard of ihe detainees, among other techniques. Id. The police also threatened and
detained immediate family members of the targe.ted individuals. Jd. Since the release of this
report, another eight cases of militancy related arrests have been reported, including claims of
illegal detention."® ‘
Among the most egregious examplés of recent torture is the custodial torture of Narain
Singh. In February 2004, Narain Singh, a proponent of Khalistan, was ‘chargedl for allegedly
participating in the Burail jail break, yvhere three Sikhs accused of assassinating the Chief |
Minister of Punjab-t_;scaped from jail. Exhibit 13, 4ffidavit of Narain Siﬁgh, 924. Indian police
illegally detained and tortured him for two days before acknowledging his arrest. Id,, §25.
Sumedh Singh Saiss, who was thén Senii)r Superintendent of Police, and now holds one of the .
senior most rank&:ﬂs Inspector General of Punjab Police, applied electric shocks to Narain |
Singh's genitals 200 times?” and suspended him from his wrists. Ex. 13, 425-26. Narain Singh

was held in jail for 15 months, until April 29, 2005, when he was released on bail.”

1% See, Punjab Police Claims Foil Plan Of Babbar Khalsa Terrorist, Weblndial23.Com, Nov. 20, 2005, af
http:/fnews. webindial23.com/news/showdetails.asp?id=167858&cat=India; Jail Warder, 2 Others Held For Links
With Hawara, WebIndia.Com, Nov. 20, 2008, at

http://news. webindia123.com/news/showdetails.asp?id=167743 &cat=India; Illegal Confmemem Of Two Sparks
Row, Tribune, Nov, 19, 2005, af http//erww.tribuneindia,.com/2005/20051120/punjab1.htm#4; Militant Arrested In
Amritsar, Tribune, Nov. 5, 2605 at http://www.tribuneindia.com/2005/20051106/punjabl . htwi#18; Arms Recovered
From Hawara's Aide, Tribune, Oct. 31, 2005, at hitp://www.tribunieindia.com/2005/20051 101/punjab 1 .htm#S5,

® Jailbreak: Chaura says I was tortured. Expressindia. April 30, 2005.
http:/icities.expressindia.com/fullstory.php?newsid=127206 (last accessed May 5, 2005)

2 Jailbreak: Chaura says I was tortured. Expresslndia. April 30, 2005.
http://cities.expressindia.com/fullstory.php?newsid=127206 (last accessed May 5, 2005)
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Further, Narain Singh has faced numerous malicious prosecutions and episedes of A
torture because of his political opinion and suspected militancy affiliations. None of the 16
prosecutions have led to a oonvictior-z. Fourteen of the cases were dismissed because of a total
lack of evidence against Nara!in Singh. Nonetheles.s, police have continued to file fabricated
charges, arbitrarily detain, and torture him. Ex. 13, 12-24. |

Like Narain Singh, Mr. Barapind will be tortured because the Indian government bas
accused him of being a militant, as 'reﬂected by statements made by India to the United States
and the naf;“ure of the éxtraditioﬁ chérgé. In determining Mr. Barapind’s _risk. of torture, it is also
importaﬂt to consider the alleged activity helis accused of engaging in by India. Committee
Against Torfure, Genci'a.l‘Comment 1, Communications concerning the return of a persori to a
State where there may be grounds he would be subjected to t;orture (article 3 in the context of
article 22), U.N. Doc. A/53/44, annex IX at 52 (1998), reprinted in Compilé.tion of General
Comments and General Recommendatmns Adopted by Human Rights Treaty Boches U.N. Doc.
HRI/GEN/ 1/Rev.6 (2003) (m determining an applicant’s risk of torture, it is important to
consider the allegedactivity the _applicapt is accused of engaging in by the State concerned). -

In MrB@npmd’aasyhtH hearing, Federal Bureau of Investigation (FBI) Agent Javier
Colon'testiﬁed that the Indian government informed the FBI that Mr. Barapind is a member of
the Khalistan Commando Fotce (KCF), émi}itant group. A.R. 177. Further, after his first
experience qf torture in detention in June 1988, Mr. Barapind was charged with sheltering
milifants, supplying arms to militants, and advocating for Khalistan. Ex. 2, 426. These charges
were later dropped. Id,, 927. Lastly, India has charged Mr. Barapind with violations of the
Terrorist and Disruptive Activities (Prevention) Act (TADA) of 1987, further mdlcatmg that it

considers Mr. Barapind a terrorlst See, In the Matter of the Extradition of Kulvir Singh, 170
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F.Supp.2d at 1032-3 (“Although extradition is not sought for TADA offenses, most of
Barapind’s cases include TADA charges™).

Recognizing the likelihood of torture and persecution that Sikhs like Mr. Barapind face
in India, numerous U.S. courts have found their fe:;ré of furture torture and persecution credible.
See Singh V. ;ishcroﬁ, 106 Fed. -Appx'. 638, 640 (9th Cir. 2004) (unpublished) {Sikh Student
Federation member, who was threatened with death and b_eaten, along with his father, coinpelied
a conglusion that he had a well-founded fear of future persecﬁtion); Singh v. Ashcroﬁ, 367F.3d
1182, 1189 (9th Cir. 2004) (Sikh petitioner, who was detained and tortured fcor his alleged
association with the separatist movément, made a plansible claim for asylum or withholding of
removal); Singh v. Asheroft, 75 Fed. Appx. 675 (Sth Cir. i003) (unpublished) {Sikh petitioner,
who was persecuted because of his support for the Sikh Student Federation and militants, was
eﬂﬁtled to a presumption of a well-founded fear of future persecution); Kataria v. INS, 232 F.3d
1107,11 16 {9th Cir., 2000) (Sikh Student Federation member, w-ho was tortured because of his
Federation membership and h-easnry activities, was entitled to a presumption of a well fountied
fear of ﬁxmte;persswﬁoﬁ); Singh v. Mosgho‘r-ak, 1993 U.S. Dist. LEXIS 19462 (D. Cal., 1993)
(Sikh Student F_a;c,dzration ‘meinber, who organized political protests, demonstrations, and
boycotts, and was arrested and tortured for organizing such acfivities, would face thre;ats to his
life or liberty if retumed to India.). Mr. Barapind, thus, as a former senior Sikh Student
Federation leader and accused militant, is likely to be tortured again.

| Even if Mr. Bara;;ind is acquitted and released, police could easily re-_anest and torture
him on false pretexts, as has been the experience of Nan;in Singh. Like Narain Singh, Mr.
ﬁmapind is also a proponent of Khalistan, an Amritdhari Sikh, and an accused militant, B-_ecause

Indian officials continue to round up and torture people they perceive as suspected militants,
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such as those cases discussed in ENSAAF’s report, Mr. Barapind will be tortured if e;:tradited to
India. The Indian government’s perception that people are attempting to revive the mﬂxtancy
presents further @ga for Mr. Barapind, because it would place Mr. Barapind into an
environment of extrajudicial violence as part of mmtm-Mgmcy operations.® Mr. Barapind,
thus, will never be free from the likelihood of torture.

c. Expert opinion agrees that Mr. Barapind is likely to be tortured because

of the practice of custodial torture and death in Punjab and India and Mr.

Barapind’s statas as a suspected militant.

Expert oi:inion establishes that impunity and the lack of any serious reform to the
structure of security for-ces a‘lllow custodial torture and death to continue in Punjab and India.
The experts also agree that Mr. Barapind faces a high likelihood of torture as a suspected
militant. In their expert affidavits, Brad Adams, Eixecutive Director of Human Rights
Watch/Asia, l_eading Punjab human rights expert Ram Narayan Kumar, and Punjab human rights
attorney i{ajvinder Singh Bains, describe the continuing abuses in Punjab and India and the high
likelihood of torture that Mr. Barapind faces as a suspected rrﬁlitant. Brad Adams describes a
“culture of ‘er;.cqunte; killings™ in h.js e{ﬁ_idavit, which continues to pose danger to previously
targeted individuals: ) |
Human rights abuses by security forces against Sikhs cont%nue. ...Indian security forces
continue to operate without adequate accountability, engaging in serious human rights
abuses not just in conflict-zones but alse when dealing with criminal suspects and

detainees. . . During the decade of counter-insurgency operations in Punjab, from 1984
to 1994, security forces targeted politically active Sikhs and those who defended the

victims and their families, such as human rights attorneys, with murder, disappearances, .

torture, iliegal detention and implication in fabricated cases. These persons continue to
be targeted and implicated in false criminal cases.

2 Gee supra, IV. {A): The Context of Mr. Barapind’s Torture, for examples of sbuses committed during the
counter-insurgency of 1980s and 1990s.
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Ex. 11, 16-11. Brad Adams further states that, “[plersons associated with the Slkh self-
determination movement continue to be persecuted,” and calls for “immediate judicial reform to
end the culture of “encounter killings,’ extrajudicial éxecuﬁons of suspected criminals.” Id., §9.
Ram Narayan Kumar, whose extensive experience includes the docmn-entation of more
than one thougand cases of torture, exirajudicial execution and disappearances in Punjab, and
interviews of police officers implicated in these huﬁm rights abuses, Ex. 10, 19, warns that:

[Clountry conditions in India have not changed in a sufficient manner to allow for the
safe return of people, like Kulvir Singh Barapind, who suffered past persecution,
including torture, and risk future persecution, including torture, because of their political
activities and the impunity granted to those who perpetrated human rights violations.

Id.,, 121. He further states:

Persons known to be associated with the Sikh self-determination movement cannot live
without fear of persecution, and have no effective legal recourse to protect themselves
-from torture, and other cruel, inhuman or degrading treatment or extrajudicial execution.
India’s interest in prosecuting Kulvir lies solely in punishing those who participated in
and believe in the Sikh self-determination movement. If Kulvir Singh is returned, he will
be subject to repeated torture throughout the remaining course of his life until he
publicly rejécts his political beliefs or he is killed. . . . Even if'he is acquitted, it is highly
likely he will be rearrested and tortured again. My experience in documenting human
rights violations by security forces in Punjab has revealed that Punjab Police routinely
immediately rearrested and tortured individuals after they were released on bail or
acquitted. Thus, Kulvir Singh’s €xperience will be no exception to this rule.

M, 2621,
Punjab & Haryana High Court lawyer Réjvinder Singh Bains, who has brought over 125
habeas corpus petitions in the High Court, Ex. 12, §7, asserts that: “Sikhs criminally charged are

at further risk of interference in their cases and of extrajudicial violence. Sikhs in police remand

are frequently and routinely torfured into giving involuntary confessions. . . . Courts, ignoring

the obvious signs of torture and the intent of police to engage in extrajudicial violence,
repeatedly remand the accused to police custody after a simple assertion by police that the

accused is needed for further interrogation and investigation.” Id., §17. Thus, as a criminal
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defendant, Mr. Barapind will be remanded to police custody upon surrender to India, and will be
“rontinelf’torfumd. l
Moreover, during Mr. Batapind’s extradition proceedings in 2001, Punjab militancy and

international terrorism expest Dr. Mahmood testified that that Mr. Barapind faced a significant

- risk of “severe torture” by Indian officials because he was a widely regarded political leader in

Punjab, more aptly described as a “folk hero™, whom Indian security forces feared could
revitalize' the Khaiistan movement. Exhibit 14, In the Matter of the Extradition of Kulbir Singh,
No. CIV-F-98-5489 OWW, Extradition Hearing Day 1, February 13, 2001, Reporter’s
Transcript of Proceedings, P. 65, 67-8. Dr. Mahmood further tgstiﬁed, in response to the
question of whether diplomatic assurances would be able protect Mr. Barapind, that Mr.
Barapind would be at “substantigl risk” of torture because India’s commitment to human rights
is neither “fundamerital™ nor “durable.” Id., P. 81.82. Dr. Mahmood’s testimony was unrebutted.
The Extradition Court concluded:

Barapind has submitted unrebutted evidence that the Indian police and their agents

sometimes used false identifications, false encounter kitlings, extra-judicial detentions,

torture, andevercive methods in their efforts to suppress militant Sikh geparatists.
In the Matter gffke-Est‘ﬁbia’fKuﬁf’PSingh, 170 F.Supp.2d 982, 1023 (E.D. Cal. Sept.
2001).

A consistent pattern and practice of c‘ustodial torture and deaths in India, and specifically
in Punjab, of suspected militants or Sikh activists increases the lilcelihoecf that Indian officials
will torture Mr. Barapind in their custody. Mr. Barapind cannot escape this widespread and

gene;al practice of custodial torfure, and possibly, death.
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d. Indian officials previously tortured and threatened to kill Mr, Barapind,
and also tortured his friends and family in their attempts to apprehend him.

Substantial evidence establishes that Indian security forces brutally tortured Mr.

Barapind. Review of a CAT clhin; begins by determining whether the applicant for relief was a
victim of past torture. Nuru v. Gonzales, 404 F.3d at 1217 (9th Cir. 2002); see-also Kamalthas v.
INS, 251 F.3d at ]28‘2 (9th Cir. 2001) (holding that evidence of an applicant’s past torture is
relevant in assc::ssing whether ile is more likely than not to be torturoﬁ). Past torture indicates
how the government will behave in the future. Nurt . Gonzales, 404 F3d at 1217. An
individual, vs-rhc; has been tortured and has escaped to another country, is likely to be .tortured -
again if returned to the country where he was tortured, unless circumstances or conditions
specific to that individual have changed. fd. at 1217-18.

In support of his claim for relief under the Convention, Mr Barapind has prbvided,

among other evidence, an affidavit detailing the brutal manner in which security forces tortured

" him. Ex. 2. His credible testimony” alone is sufficient to sustain his burden of proof. 8 C.F.R.

208.16{c)(2) (“The tesﬁmon); of the applicant,.if Eredible, may be sufficient to sustain the
burden of pr(;;)f w;;.hout goyghggﬁon,’j; see also, Kamalthas v. INS, 251 F.3d at 1284 (9th Cir.
2001) (holding tl?at an aﬁ-;)lica;it:s cn;x‘il:.ble testimony alone is sufﬁcicnt to sustain his or her
burden of proof). In addition to his own testimon_y and affidavit, Mr. Barapind offers the
affidavits of three corroborating witnesses to his torh.ire and its effects: Gurtej Singh, a political

asylee in the United States, Ex. 4, Sarwan Singh, also living in the U.S., Ex. 5, and Mr.

Barapind’s brother Balwant Singh, who received asylum in Austria. Ex. 3.

2 In an unpublished opinion, the Court of Appeals for the Sth Circuit reversed the immigration judge's adverse
credibility finding, remanding Mr. Barapind's case for further proceedings. Mr. Barapind has not had the

- opportunity for a new hearing because of India’s intervening extradition request, which caused his immigration

proceedings to be held in abeyance until the resolution of his extradition proceedings. Barapind v. Rogers, 114 F.3d
1193 (5th Cir. May 1997). :
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Indian officials detained Mr. Barapind on three occas'ions; during two of which he was
brutaily tortured for several hours each day over several days. During these torture sessions,
officials repeatedly: suspended Mr. Barapind from his wrists tied behind his back; beat h1m
crushed his thigh muscles with a heavy wooden roller; tore his legs apart at the waist to a 180- -
degree angle; repeatedly beat the soles of his feet with wooden rods; and applied electric shocks
to his genitals, toes, fingers, and ear lobes. See Xigo v. Ash;:roﬁ, 98 Fed. Appx. 632 (9th Cir.

2004) (holding that beatings and electric shocks constitute torture); Zhang v. Asheroft, 388 F.3d

* 713 (9th Cir. 2004) (considering electric shocks as torture); 4l-Saher v. INS, 2001 U.S. App.

LEXIS 30140 (holding that severe beatings constitute torture); Kataria v. INS, 232 F.3d 1107,
1110 (9th Cir., 2000) (considering the Sikh Student Federation Member’s beatings and eiect;'ic
shocks as torture); Ratnam v. Ins, 154 F.3d 990 (9th Cir. 1998) (consiflering beatings as torfure);
In re G-4-, 2002 BIA LEXIS 12; 23 I. & N. Dec. 366, 370 (conmdenng suspension for long

periods in contorted posmons, sleep depnvatxon, and severe and repeated beatings with cables or

~ other instruments on the back and on the soles of the feet as forms of torture).

The torture.af Mr. Barapind’s friends-and family also supports a finding that Mr.
Barapihd wﬂl b;::kn‘tIJI‘Ed if&ﬁ@itﬁ%ee Khup v. Asheroft, 376 F.3d 898, 901, 907 (9th Cir.
2004) (holding that the torture of the applicant’s friend, even though the applicant escaped
torture, helped e-stabli‘sh that the applicant was more }kely than no.t fo be tortured upon his
return). Both Gurtej Singh an_d Sarwan Singh recount the brutal manner in-which they were
tortured because of their connection to Mr. Barapind. Ex. 4 and 5, (supra, IV. (C)).

- The Indian government’s persecution of Mr.- Barapind’s family further corroborates their
intent to torture Mr. Barapind. Mr. Barapind’s brother, Balwant Singh, provides an affidavit -

detailing the inhuman manner in which he was tortured and detained by Indian security forces as
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part of their effort to prfsmn-e.Mr. Barapind into mmdeﬁng, ‘and how Indian officials
threatened to murderl.x_iﬁl and his brother Kulvir Singh. Ex. 3, (supra, IV. (C)). Batwant Singh
also discusses the torture, violent attacks, and illegal detentions perpetrated by Indian security
for@ against his parents and brother-in-law, whose 1-egs were shattered by Indian officials, to
force Mr. Barapind’s surrender. Jd. v

The credible, corroborated, and consistent evidence that Indian officials tortured M.
Barapind, and his friends and family in their atterapts to .apprehend him, supports a finding that

Mr. Barapind is more likely than not to be tortured in India. Mr. Barapind’s past experiences of

- torture, combmecl with a consistent pattern and practice of torture in Pun]ab and India, compel

the conclusmn that he will be tortured in India.

e. Mr. Barapind cannot relocate to another part of India to aveid torture,
Evidence relevant to the assessment of CAT relief includes the viability of

relocating to another part of the country to avoid torture. 8 C.F.R. § 208.16()(3). If Mr.

Barapmd is extrad1ted, the United States will surrender him d:rectly into the custody of Indian

officials, who w111 mterrogate, charge, and try him for his alleged crimes. Once Mr. Barapind is

in their custody, hxs ablhty to re!ocate to another part of India to avoid torture will be foreclosed.

Even if Mr. Barapind could relocate to another paﬁ of India to avoid torture, Indian
security officials would find him. The United States has specifically commented on the
difficulty individuals face in relocating from Punjab, and on Mr. Barapind’s pérticular ina.bility
to do so. The Department of State’é June 16, 1993 Advisory Opinion, filed in Mr. Barapind’s
asylum case, states: “The Indian Authorities would of course have the ability and authority to
locate the applicant if he were to move elsewhere in the country.” -Letter from Roger Danke-rt,

Director, Office of Asylum Affairs, Bureau of Human Rights & Humanitarian Aﬂ’ai_rs. Exhibit
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11, A.R. 1141, 1145. See also, Resource Information Center, U.S. Immigration & Naturalization
Service, Ind;a Information on Relocation of Sikhs from Punjab to Other Parts of India, May
2003 (stating “Observers generally agree that Punjab’s polive will try to catch & wanted suspect
no matter where [he] is relocated in India.”).

Ram Narayan Kumar, the leading Punjab human rights expert, also concludes that
relocation is not an option for Mr. Barapind, because Indian security forces regularly travel
outside their jurisdictions to apprehend or eliminate their targets. Ex. 10, 1]2 Police and
intelligence agencié maintain lists of “wanted people”—criminals or “politically inconvenient
persons.” Research Directorate, Immigration_ an& Refugee Board of Canada, India: Freedom of
Movement, in particular, the ability to relocate from Punjab to other parts of India, Jan. 1999
(Ottawa). Additionally, according to the director of the South Asian Human Rights
Documentation Centre, the police in many Indian cities now require landlords to provide

information about their tenants. Resource Information Center, U.S. Immigration &

Naturalization Service, India: Information on Relocation of Sikhs from Punjab to Other Parts of

' India, May 2003.>*Fhus, even in the unlikely event that Mr. Barapind is released from custody,

he could not escape torttire by n:l{-)catmg to another part of the country.

3. Factors Unique To Mr. Barapind Further Establish That He Will Be Tortured
Upon Extradition to India.

Courts have conducted particularized assessments of the risk of torture when examining
applications for relief under the CAT. Nuru v. Gonzales, 404 F.3d at 1217 (holding that unless
circumstances or conditions specific-to an applicant who has suffered past torture have changed,

he is more likely than not to be tortured in the country he escaped). In Mr. Barapind’s case, in

2% See also, Police act against erving landlords, Tribuge, Jul. 27, 2005, at
http://www.tribuneindia.cony/2005/20050727/dethi. htm#3.
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addition to the factors that are traditionally considered (supra, V1. (B)(2)), sevetal factors unique
to him further establish that he will be tortured if extradited to India: 1) the Indian government

extrajudicially executed Mr. Barapind®s alleged accomplices; 2) at least one official responsible

for M. Barapind’s torture holds a senior police position in Punjab, where Mr. Barapind will be
detained and tried if extradited; and 3) Indian laws do not criminalize torture or adequately

protect against it.
a, The Indian government eitrajudicially executed Mr. Barapind’s alleged
accomplices, and will mete out similar treatment to him.

Mr, Barapind’s alleged accomplices in all of the extradition charges were
extrajudicially executed in faked “encounters.” In the standard parlance of the Indian security
forces, the word “encounter” is used as a euphemism for an extrajudicial execution. HUMAN
RIGHTS WATCH/PHYSICIANS FOR HUMAN RIGHTS, DEAD SILENCE: THE LEGACY OF ABUSES IN
-PUNJAB, 1 (May 1994); see also, Ex. 11, 99. )

As stated above, in its 1993 report Indfé: Human Rights Practices, 1993, the
Department df State-described such “encounter” killings:

in Punjabpolice contimued: wo-efigage in extrajudicial killings including faked

“encounter” killings. In the typical scenario, police take into custody a suspected militant

or militant supposter without filing an arrest report. If the detainee dies during

interrogation or is executed, officials deny he was ever in custody and claim he died

~ during an armed encounter with police or security forces. Alternatively, police may

claim to have been ambushed by militants while escorting a suspect. Although the

detainee invariably dies in “crossfire,” police casualties in these “incidents” are rare.
U.S. DEP’T. OF STATE COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES 1993: INDIA {1994).
According to Mr. Barapind, the following alleged accomplices, identified in the FIRs filed by

the Indian government in its extradition request, were extrajudicially executed: Ranjit Singh

Rana in December 1991 (FIR Nos. 52, 87, 193); Harminder Singh in early 1992 (FIR No. 34);
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Gurdeep Singh Deepa in December 1992 (FIR Nos. 23, 34, 94, 100, 13; 114, 193, 2002);
Manjinder Singh in December 1992 (FIR No. 100); and Manit Singh Billa in 1992 (FIR Nos.
100, 193). Ex., 162; See also, In the Matter of the Extradition of Kulvir Singh, 170 F.Supp.2d at
1005 (affidavit of ASI Inderjit Singh stating that Gurdeep Singh, Manjinder Singh and Manit -
Singh were killed in pdlice encounters). Given that Indian officials extrajudicially executed Mr.
Barapind’s alleged accomplices, they are likely to torture him, and may even kill him.

b. Indian officials ton;tured and killed one affiant and intimidated another

affiant to fabricate evidence to support their exiradition request of Mr.

Barapind. _ '

In his review of probable cause for the different extradition charges brought

‘against Mr. Barapind, Judge Wanger of the Eastern District Court of California dismissed three

cases because of the Indian government’s use of torture, threats to life, and fabrication of

evidence to support the charges. In his discussion of FIR 220, Judge Wanger describes how the

key witness statemént—a forced confession obtained from Tarlochan Singh allegedly

i&entiﬁdng Mr. Baﬁmpind as an accomplicé—was procured by p_olibe after torturing Tarlochan
Singh. In the }zfqﬂe};f:hg Extradition é’j_fKutvfr Singh, 170 F.Supp.2d 982, 1029 (E.D. Cal.,
Sept. 2001). Tar}ochan Singh was subsequently killed by the Punj"ab Police. Id. at 1028. In
discussing thé oBliteraﬁon of probable cause in FIR 87, Indge Wanger describes how the sole
alleged witness Rattan Singh was taken to Phillaur police station in 1998, threatened with his
life, and forced to put his thumb-print on blank sheets of paper. Id. at 1022-3. In a third case,

FIR No. 52, Judge Wanger found no problable cause after the affiant failed to identify any of the

‘murderers of her husband in court, while her brother declared that Mr. Barapind’s name was

inserted afterwards by the police in their complaint. /d. at 1020. The Indian government’s use of

torture, threats to life, and fabrication to procure evidence in Mr. Barapind’s extradition case
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foreshadows the methods they will use agains;t him if he is extradited to Punjab, further
indicating that he will be tortured.
. Atleast one oﬂ'ic:al respousible for Mr, Barapmd’s torture has been
promoted to a senior police position.

At least one police official responsible for Mr. Barapind’s torture has been
promoted to the senior-most ranks of the Punjab VPolice. since Mr. Barapind fled India, Mohamed
Izhar Alam bears command responsibility for the torture of Mr. Barapind ia 1988 when he |
served as Senior Supérintendent of Police of Jalandhar, and direct responsibility for the torture
of Gurtej Singh in his attempts to elicit information regarding Mr. Barapind. Ex. 4, 16, 9. Since
&m, Mr. Izhar Alam has been promoted to Additional Director General of Police
(Administration), one of the highest ranks in the entire Punj abI Police structure.?® In August
2003, Redress, a London-based human rights organization working for reparations for torture
survwors criticized the British government for admitting Mr. Izhar Alam to a joint Anglo-
Indian police confe;énce, pn;v:dmg specific evidence that he tortured Sikhs.”

Thus, if extradited, Mr. Bmpmd will be surrendered to officials who wield even greater
powers and wholave profited f'om engaping in extrajudicial violence. As Ram Narayan
Kumar, a !ééding Punjab humsan rights expert, stresses: “These p'romotions ensure that

i)erpetrators of gross human rights violations continue to operate in a climate of impunity and

continue their abusive practices.” Ex. 10, 23.

 Ministry of Home Affairs (Government of India)}, The Civil List of Indian Police Service, as on st January 1989,

102 (Alam was appointed as Senjor Superintendent of Police of Jalandhar on April 27, 1988).

% punjab police, List of Senior Officers, af hitp://www. punjabpohce org/struct/index1.html (last accessed Aug. 23,
2005).

* Redress, Redress Expresses Deep Concern al the Attendance of Al!eged Indian Torturers at Ang!a—bzdmn Police
Conference Convened by Merseyside Police, 2 Sept. 2003, at

hittp:/Awww redress. org/PRESS%ZOSTATEI\&ENI“?/&02%ZOSEP‘P’/°202{)O3 pdf; Dr. Frances D*Souza (Exec Dir.,

Redress), Letter to Chief Constable Norman Bettison, 27 Avg. 2003 at - .

http://www.ensaaf. org/LettertoChiefConstable.pdf.
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d. India’s laws do not adequately protect against terture, and, in fact,
. encourage torture during interrogations.

. India has refused to ratify the Convention Against Torture, which is a strong
consideration in determining the likelihood of an individual’s risk of torture. Khan v. Canada, |
Communicﬁtion No. 15/1994, Committee Agai;:ast Torture, U.N. Doc. A/50/44 a 46 (1994)
(because Pakistan was not a party to the CAT, the applicant’s return would put him in danger of
torture). Further, over the past ten years, India‘has repeatedly refused to permit country. visits b.y
the United Nation’s Spe_cial Rapporteur on the Question of Torture, dfawing concerned mentiyn
in his report. UN. Doc. E/CN.4/2004/56.

Moreover, India’s domestic laws offer poor protection agziinst torture. Neither its
constitution nor statutory laws expressly prohibit torture, nor even define it. REDRESS,
RESPONSE'S TO HUMAN RIGHTS VIOLATIONS: THE IMPLEMENTATION OF THE RIGHT TO
REPARATION FOR TORTURE IN INDIA, NEPAL AND SR! LANKA, 13 (Feb. 2003) India’s Penal Code
contains no exphcit ‘criminal offence of torture. Id, Even more alarmingly, the Indian Evidence

Act and Crumnal Procedure Code do not expllcitly prohibit the use of torture to extract

-

evidence. Id - — )

Confés"sigls e‘xtra‘c;t'ed ti:r;ug};t-ormre are admissible as evidence in TADA courts,”
direct violation of Article 15 of the CAT.* For example, Davinderpa! Singh Bhullar, an accused
Sikh militant, was tortured and sentenced to death. After the Punjab police disappeared his
father in 1991 and repeatedly harassed and tortured his family, professor Bhullar fled to

Germany in December 1994 to scek political asylum. Germany deported Professor Bhullar in

2 Although the TADA lapsed in May 1995, the Indian government continues to apply it against individuals for
crimes that allegedly occurred prior to May 1995,

? Article 15: Fach State Party shall ensure that any statement which i is established to have been made as a result of
torture shall not be invoked as evidence in any proceedings, except against a person accused of toriure as evidence
that the statement was made.
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early 1995, later ruling that it was a mistake.* In December 2002, the Supréme Court of India
upheld the death sentence of Davinderpal Singh Bhullar, in spite of international protest
Devender éat Singh Bhullar v. State, N.C.T. of Delhi & Anr., 2002 SOL Case No. 672 (Supreme
Court Dec. 2002). His death sentence was based on a confession extracted through torture, and

on a unilateral theory of conspiracy, where his alleged co-conspirator, Daya Singh Sandhu, was

. acquitted. See Exhibit 15, Application for Retracting Confession of the Applicant-Accused

Recorded During Police Custody, (March 1996). Moreover, the Court imposed death
notwithstanding the dissent of the senior-most judge, an unprecedented departure from tradition
in India.

Furthermore, officials who torture havé virtual immunity from prosecution. Their wide
powers under the law and the impossibility of proceeding with prosecutions unless specifically
sanctioned Iby the central or state government, shield them from criminal .liability. REDRESS,
RESPONSES TO HUMAN RiGHTS VIOLATIONS: THE IMPLEMENTATION OF THE RIGHT TO
REPARATION FOR TORTURE IN ;ﬁvm, NEPAL AND SRI LANKA, 15 (Feb. 2003). Officizals, thus,
have an incentive totorture Mr. Barépind,_ because they will not be held accountable for the
manner in which Thmr information is pré'é;tired.

In conclus’jon, the current pattern and practice of custodiai torture and death in Punjab
and India, Mr. Barapind’s past experiences of torture, the torture of Mr. Barapind’s friends and
fa:ﬁily, Mr. Barapind’s inability to ‘reloc‘ate within India, and the recent torture of alleged Sikh
militants, establish that Mr. Barapind is more 'likely than not to be tortured if extradited to India.

Further, a particularized assessment of Mr. Barapind’s risk reveals additional considerations that

increase his likelihood of torture in India: Mr. Barapind’s alleged accomplices were

* Christa Nickels, Chairwoman of the Committee on Human R;ghts & Humanitarian Aid, Bundwtag, Letter to
President of India Dr. A P.J. Abdul Kalam, 22 Jan. 2003.
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extrajudiciatly executed; Mx. Barapind’s torturers are still at large; and India’s laws encourage

torture. Together, these considerations present gverwhelming evidence that Mr, Barapind will be

‘tortured.

C. lNDIA WILL DENY MR, BARAPIND A FAIR TRIAL, FURTHER ENSURING
THAT HE WILL BE TORTURED.

. Mr. Barapind will not receive a fair trial if extradited to India, violating American and
international standards of due process, and further ensuring that he will be tortured. In reviewing
whether to grant an extradition request, the Secretary of State will consider “whether the fugitive
is likely o be persecuted or denied a fair trial or hurnane treatment upon his return.” Exhibit 16,
Cornejo v. Seifer, Case No. 01-cv-662-AHS, Declaration of Samuel M. Witten, Assistant Legal
Advisor for Law Enforcement and Intelligence, October 2001, 1 4,7.

In its 2004 Country Report on Human Rights Practices on India, the U.S. Department of
State notes the likelihood of prolonged pretrial detention and secret trials with respect to security
suspects such as Mr. Barapind:
The court system remained severely overloaded, resulting in the detention of thousands
of persons awaiting trial for perigds longer than they would receive if they had been
convicted. Prisoneis wete held for months or even years before obtaining a trial date. In
July, the Ministry of Law and Justice reported that there were 29,622 cases pending
before the Supreme Court, and 3,269,224 before the state High Courts. The NHRC
[National Human Rights Commission] reported that 75 percent of the country's total
inmates were prisoners waiting for trial. . . The Criminal Procedure Code provides that
trials be conducted publicly, except in proceedings involving official secrets, trials in
which statements prejudicial to the safety of the State might be made or under
provisions of special security legislation,
INDIA: U.S. DEP'T OF STATE COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES 2004,
Further, the experiences of Kamaljit Kaur Sandhu, Daya Singh Sandhu, and Narain

Singh, demonstrate that Indian authorities will deny Mr. Barapind access to his attorneys; detain

him indefinitely without trial; violate the doctrine of specialty; and maliciously prosecute him.
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1, India Will Deny Mr. Barapind Access To His Legal Counsel.

American jurisprudence and international principles emphasize the importance of
unfettered access to one’s attorney in & fair trial. Access to counsel encompasses two key
requirements: first, the attorney, if requested, must be present during interrogation of the
suspect; and second, oommunicatiop between the attorney and client must be confidential, See,
e.g., Escobedo v. llinois, 3;78 U.S. 478 {1964) (holding that once a suspect is in police custody
and is interrogated about a specific crime, the denial of assistance of counsel violates
constitutional rights); Miranda v. Arizona, 384 U.S. 436, 444 (1966) (stating that once a
detainee “indicates in any manner and at any stage of the process that he ﬁfishes to consult with
an attorney before speaking there can be 'no questioning™). The United States Supreme Court
has emphasized the necessity .of aésistance of counsel at every step of the proceedings against
the defondant. See, e.g., Geders v. United States, 425 U.S. 80 (1976); Powell v. Alabama, 287
U.S. 45, 68-69 (1932) {“the right to be heard by counsel . . . requires the guiding hand of counsel
at every step in the pmcmgs against [the defendant]”). The Indian National Human Riéhts |
Commission has alse-developed guidelipfs for the treatment of detainees post-arrest, stating that
a detainee “shqul_;ﬂi@b‘é persaitted to meet fiis Tawyer at any time during the in?eg-ogation.”“ .

A meaningful right to the assistance of counsel requires confidentiality in client-%ttorney
discussions. Confidentiality is necessary to ensure that detainees feel secure in reporting any
custodial abuse. Principle 18,-of the United Nations Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment, G.A. Res. 43/ 1‘73, annex, 43 U.N.
GAOR Supp. {No. 49) at 298, U.N. Doc. A/43/49 (1988), emphasizes the right to adequate time

and facilities for legal consultations with counsel; confidential communications, “without delay

3! National Human Rights Commission, Important Instructions, On Visits to Police Lock-Ups, Letter to CMs, p56
{November 1999). -
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or censorship” between a detainee and his legal counsel; and attorney-client interviews that
| “may be within sight, but not within the hearing, of a law enforcement official.”
India, however, routinely violates these due process norms, primarily through the practice of
police remand. Police rem-and allows authorities to detain criminal suspects for interrogation
without access to their attorneys or communication with anyone outside of detf.:ntion. Two Sikhs
extradited from the United States to India in 1997 and current Sikh politic_al detainees have
experieﬁéed human rights violations, including torture and denial of the right to counsel, during
police remand. See genérally, ENSAAF, PUNIAB POLICE: FABRICATING TERRORISM THROUGH
ILLEGAL DETENTION AND TORTURE (Oct. 2005).

Upon the extradition to India of Daya Singh Sandhu and Kamaljit Kaur Sandhu, both
were interrogated by officials of the Central Bﬁreau ﬁf Investigation (CBI) at the CB1 office for
two to three hours. Ex, 8, 459. Mr. and Mrs. Sagdhu repeatedly requested the opportunity to
consult with their.aftom'ey, i)ut these requests were denied. Jd. Wle in police remand or
incommunicado detention, \\-rhich lasted two months for Daya Singl_\ Sandhu and five weeks for
Kamaljit Kaur-Sandbu, police officials allowed the Sandhus to meet wjth their attorneys in
custody once fbl"_.,;xpgﬁdd-bf fifféen minnfes. Ex. 7 f11; Ex. 8, §60-1. Thus, poliée interrogated
them without the presence of their attorneys, and prevented ther from accessing anyone in the
outside world, facilitating their torture. Even in jail, government officials attended all meetings
between Kamaljit Kaur Sandhu and her familsf members or attorneys. Other prisoners were
permitted private meetings. Ex. 8, 165. . '

This lack of access to attorneys, which prevented abuses from being reported, led the

United States government to believe that the Sandhus were receiving regular medical visits and
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humane treatment.” However, as Déya Singﬁ Sandhu and Kamaljit Kaur Sandhu. both reveal in
 their affidavits, the police tortured them during police remand, and jail authorities denied them
medical treatment, and confidential visits with their attorneys. Ex. 7, §11, 16; Ex. 8, §59-64, 66.
A medical doctor was even complicit in the torture of Kamalfit Kaur Sandhu by faﬂmg tb report
" her torture. Ex. 8, 162. |

These severe resn"icti(;ns on attorney access continue to expose Sikh political detainees
to torture; and due process violations. During two days of incommunicado detention, Narain
Singh was unable to gain access to his attorney, Rajvinder S. Bains. During that time, police
tortured Narain Singh, planted a weapon on him, and procured an alleged confessional
statement, Ex. 13, 25, 27. While in jail, in violation of the Punjab Jail Manual and Supreme
Court judgments, authorities prohibited Narain Singh from passing copﬁdéntial written
materials to, or hﬁving confidential meetings with, his attomey. Id., 130.

Thus, the expenences of the Sandhus and Narain Singh demonstrate that Mr. Barapind
faces a heightened risk of torture because of the denial of effective assistance of counsel—in
particular, access tc;munsg], the presence. of couhsel during interrogation, and confidential visits
and exchange of éﬁeﬁa&s-iﬁtﬁigl’nsef"mcsc restrictions make it impossible for detainees to

A report incidents of custodial torﬁ.ﬁ*e and secure intervention. Because detainees are held

incommunicado during police remand, police officials torture detainees with impunity.

2. India Will Violate The Rule Of Specialty.

In its en banc decision ﬁndihg Mr. Barapind extraditable for two offenses, and

remanding the third offense to the District Court for the Eastern District of Califoraia, the Court

3 Department of State, July 1997 Addendum to the India Country Profile, p.2 allegcs “A human rights group
which is providing lawyers to represent the Sandhus reports that they are experiencing neither physical nor verbal
abuse and are being examined by a doctor daily.” .
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of Appeals for the Ninth Circuit discussed the doctrine of specialty. The doctrine, found both in
case Jaw and the extradition treaty governing Mr. Barapind’s return:

“[P]rohibits the requesting nation from prosecuting the extradited individual for any

offense other than that for which the surrendering state agreed {0 extradite,” Quinn, 783

F.2d at 783...[The doctrine] is incorporated into the terms of the Treaty, sec art. 7 (“A

person surrendered can in no case be . . . brought to trial . . . for any other crime or

offence . . . than those for which the extradition shall have taken place ... .").

. Barapind v. Enomoto, 400 F.3d 744, 749 (Sth Cir. 2005). Despite this treaty provision, both
Daya Singh Sandhu and Kamaljit Kaur Sandhu were charged with crimes beyond those for
which they had been extradited. Four extra charges were brought against Daya Singh Sandhu,
and two extra charges were brought against Kamaljit Kaor Sandhu, Ex. 7, §14.

Some of the extra charges brought against both Daya Singh Sandhu and Kamaljit Kaur
Sandhu were charges under the Terrorist and Disruptive Activities (Prevention) Act (TADA) of
1987. Id.; Ex. 8, 165. In 2000, the Sandhus filed petition No. 2697-2698 before the Supreme
Court of India challenging the exira charges as a violation of the doctrine of specialty. Ex. 7,
914. In Daya Singh Lahoria v. Union of India, 2001 SOL Case No. 267, the Supreme Court

upheld the. doctrine of specialty:

S

The aforessid Article [Afficle 7 of the Extradition Treaty] unequivocally indicates that
the person concerned cannot be tried for any other crime or offence than those for which
the extradition shall have taken place until he has been restored or has had the
opportunity of returning to the territories of the High Contracting Party by whom he has
been surrendered. .. The doctrine of specialty is yet another established rule of .
international law relating to extradition. Thus, when a person is extradited for a
particular crime, he can be tried only for that crime.

Exhibit 17, Daya Singh Lakoria v. Union of India, 2001 SOL Case No. 267 (Supreme Court
Apr. 2001). Nevertheless, the Indian government continues to prosecute Daya Singh Sandhu and
Kamaljit Kaur Sandhu under other extra charges, in violation of the Indian Supreme Court -

judgment. Ex. 7, 14; Ex. 8, §67. The lower courts have also ignored and refused to follow the
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| Supreme Court’s judgment. One lower court’s refusal has led Daya Singh Sandhu to receive a

sentence of seven years in a charge filed in violation of the doctrine.of specialty. Ex. 7, 14.

The application of TADA: to Mr. Barapind would ensure that he would be denied a fair
trial, and that he would be indefinitely detained and tortured. TADA sanctions the use of in
camera courts; presumes thet detainees are guilty until proven innocent fo§ certain charges;
allows for secret witnesses against the defense; and, in practice, TADA courts admit confessions
extracted through torture. U.S. DEP’T. OF STATE COUNTRY REPORTS ON HUMAN RIGHTS
PRACTICES 1994: IN-DiA'(l' 995); U.S. DEP’T. OF STATE COUNTRY REPORTS ON HUMAN RIGHTS
PRACTICES 1993: INDIA (1994), . |

It is highly likely that Mr. Barapind will be prosecuted under TADA, given the Indian
govér'mnent’s propensity to violate the doctrine of speciglty, the previous TADA charges aéainst
Mr. Barapind, and the retroactive use of TADA against alleged Sikh separatists. For example, in
February 2004, according to the US. Department of State, the g_ovémment charged former .
Member 'Parliameﬂ—t Simran}i.t Singh Mann, a supporter of Sikh independence, under TADA for
“an inflammatory speech” he allegedly made in 1991. See, e.g., U.S. DEP’T. OF STATE COUNTRY
REPORTS ON Hum RIGHTS PRACTICES 2004: INDIA (2005).

TADA violates principles of due process in Amencan and international jurisprudence,
meant to provide for fair trials and protect against to&um. For exﬁnpie, the TADA provision
presuming guilt unless the defeﬁdant is proven innocent violates thE: International Covenant on

Civil and Political Rights (ICCPR), Article 14(2), which states: “Everyone charged with a

criminal offence shall have the right to be presumed innocent until proven guilty according to

law.” G.A. Res. 2200A (XXI), UN GAOR, 21st Sess., Supp. No. 16, at 52, UN Doc. A/6316

Dec. 16, 1966, entered into force 23 March 1976, 999 U.N.T.S. 171. Further, the opportunity to
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use a confession obtained through duress or torture encourages torture. Davinderpal Singh

Bhullar, a Sikh proponent of Khalistan deported from Germany to India in January 1995 and

kept in incommunicado detention or police remand for two months, was sentenced to death on

the basis of a confession extracted through torture that was admitted in a TADA court. Exhibit
15, Application for Retracting Confession of the Applicant-Accused Recorded During Police
Custody, (March 1996). As the United Nz'ations Special Rapporteur on the Question of Torture
highiighted in his report:
| Apart from this staterent, no other corroborated 'evidehce was said to have been
presented by the prosecution. Of the 133 prosecution witnesses, none was said to have

identified Professor Bhullar.,

UN Report of the Special Rapporteur on the question of toture, Theo van Boven, submitted

pursuant to Commission resolution 2002/38, E/CN.4/2003/68/Add.1. See also, UN Report of the

Special Rapporteur on extrajudical, summary or arbitrary executions, Asma Jahangir, submitted
pursuant to Commission resolution 2002/36, B/CN.4/2003/3/Add.1.

Thus, after having Htiéﬂed his extradition case in the United States for nearly nine years,
and having prevailed"s to eight of the 11 charges because of a lack of probable cause or the
political offense exbeption; M. Barapiiid fiow faces the likelihooAdlofbeing tried for extra

charges in India, despite the doctrine of specialty.

3. Indian Authoyities Will Deny Mr. Ba;agind A Speedy Trial.

Mr. Barapind will be detained for an excessive aqd arbitrary period prior to the
commencement of his trial. Intemational law requires speedy trie-lls. Article 9(3) of the
International Covenant for Civil and Political nghts (ICCPR) stresses that a detainee “shall be
entitled to trial within a reasonable time or to release.” G.A. Res. 2200A (XXI), UN GAOCR,

2]st Sess., Supp. No. 16, at 5:_2, UN Doc. A/6316 Dec. 16, 1966, entered into force 23 March
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1976, 999 UN.T.S. 171. Article 14 maintains that one must be “tried without undue delay.” /d.;
see also, Principle 38, United Nations Body of Pﬁncip]es for the Protection of All Persons under
Any Fﬁrm of Detention or Imprisonment, G.A. Res. 43/173, annex, 43 UN. GAOR Supp. (No.
49) at 298, U.N. Doc. A/43/49 {1988): “A person detained on a cnmmal charge shall‘be entitied
to rial within a reasonéble time or to release pending trial.” India’s practice drastically departs
from these standards.

As discussed above, the U.S. Department of State Country Report cites serious ﬂaﬁrs in
Indian criminal trials,‘léading to “tﬁousands of persons awaiting trial for periods longer than
they would receive if they had been convicted.” U_S. DEP'T. OF STATE COUNTRY REPORTS ON
HUMAN RIGHTS PRACTICES 2004: INDIA (2005). Both Daya Singh Sandhu and Kamaljit Kaur
Sandhu were held in pfe—trial detention for five years, prior to the commencement of their trials
on the charges for which they had been extradited. Ex. 7, §24; Ex. 8, 169. In another case from
- Calcutta brought against Daya Singh Sandhu, the maximum punishment allowed is three years.
However, the trial in this case is still pending, and Daya -Singh Sandhu has alfeady served eight
years in pre-tifal _d'éféﬁtion. Bx.7, 1[12. B,ecaus;e Mr. Barapind’s case is similar to Mr. and Mrs
Sandhu’s cases, W Barapmdw;ﬂalsouﬂ'er prolonged pre-trial detention.

In conclusion, Mr. Barapind will be denied a fair trial and due process in India,
increasing his likelihood of torture and indefinite detention. Other Sikhs like Mr. Barapind have
been tortured and crippled in th_eir abiljty to prepare their defenses because they were denied
access to counsel, denied counse] during interrogation, and denied confidential visits and |

 exchanges of materials with counsel. Charging Mr. Barapind under TADA would further

increase his likelihood of torture and an unfair trial, because TADA courts admit confessions

extracted through torture, .operate in secrecy, and presume guilt. Finally, routine and excessive
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pretrial detention, and violations of the rule of specialty, will further ensure that Mr. Barapind

will suffer an indefinite detention, exceeding the sentences of his alleged crimes.
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VI

CONCLUSION AND PRAYER YOR RELIEF

For the féregoing reasons, the Petitioner respectfully requests the Secretary of State to

grant his application for relief under the Convention Against Torture, and thereby declineto

surrender him to the Indian government.

Respectfully submitted,
Dated: November 23, 2005

B~

J%karan Kaur, Esq.
Executive Director
ENSAAF

P.O. Box 4155

Santa Clara, CA 95056
(408) 727-6122
jkaur@ensaaf.org

- - i vkhman Dhamyi, Esq.
Legal Director i
: ENSAAF
L e - P.O.Box 4155
. ST . Santa Clara, CA 95056
L e ' {415) 259-7214

sdhami@ensaaf.org
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Miche! K Guitani 04/04/2006 01:39:35 PM From DB/nbox: Search Results

Cable Text:
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RELEASED IN FULL
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TELEGRAM February 09, 2006
To: SECSTATE WASHDC - PRIORITY

Action: SA

From: AMEMBASSY NEW DELHI (NEW DELHI 994 - PRIORITY}

TAGS: CJAN, CVIS, KCRM, PGOV, PHUM, PREL, PTER, IN

Captions: SIPDIS, SENSITIVE

Subject: AMBASSADORIAL ASSESSMENT OF BARAPIND EXTRADITION
ASSURANCES

Ref: A. STATE 6905 B. 05 NEW DELHI 9513.C. 96 NEW DELHI
14665 ’

1. {S8BU} The MEA on February 7 sent Diplomatic Note
T-413/11/2004 with reference to the requested extradition of
Kulbir Singh Barapind (Ref A}, along with the text of the
relevant section of the Indian Penal Code. The Note cutlines
that persons extradited to India are protected by law from
torture and that Barapind's family, attorneys, and the
National Human Rights Commission will have access to Barapind
during his incarceration. The GOI also assured that officers
of the USG will have access to persons-in Indian custody,
including Barapind, on a reciprocal basis. Ambassador's
asgessment of theese assurances follows the text.

GOI Assurances

2. {U) With reference to the requested extraditien of Kulbir *
© 8ingh Barapind (referred to in the Irndian note as Kulbir

Singh Kulbeera aka Barapind) and USG obligation under the

Convention Against Forture, the MEA has provided the
following dipiomatic ncte:

Begin text of MEA DlpJ.omat:Lc Note T- 413/11/2004 dated €
February 2006: = ~

The Ministry of External Affajrs-presenty-its compliments to
the Embassy of the; Yfited Jtites-of AmePica in New Delhi and
with reference to their Note Verbale No. 06/054/Pol dated
18th January, 2006 has the honour to state that in the
context of the extradition of Kulbir Singh Kulbeera aka
Barapind, India has signed the Convention against Torture and
other Cruel, Inhuman or Degrading treatment or Punishment,
1884. As a signatory, India has good-faith obligation not to
act against the objectives and purxposes of the Convention.

The Indian Conatitution provides for the protection of life.
and personal liberty. It guarantees accused persons the
right to be defended by a legal practitioner of his or her
choice. India has legislation for the protection of human
rights. The National and States Human Rights Commissions can
vigit prisons and can enquire on their own initiative or on a
petition into any complaint of human rights violatiom.

Indian criminal law prohibits the use of force or causing
hurt to extort c¢onfession. Persons violating these
provisions are subject to prosecution and imprisonment.
Extracts from the Indian penal Code of relevant sections are
enclosed.

Further, family mewbers, attorneys of a person extradited to
India as well as the Human Rights Commission have access to -
them. Officials of the country extraditing a fugitive may
also have access on reciprocal basig,

UNITED STATES DEPARTMENT OF STATE ~ UNCLASSIFIED
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Thus Kulbir Sinah Kulbeera aka Barapind on extradition to

India will be dealt in accordance with the law. He will he
entitled to all rights of defense, protection, and remedies
available and shall not be subjected to any kind of torture.

The Ministry of External Affairs avails itself of this
opportunity to renew to the Embasgy of the United States of
America in New Delhi the assurances .of 1ts highest
consmderatlon

End Text.
Begin text of Extract from the Indian Penal .Code:

330. Voluntarily cauging burt to extort confession, or to
compel restoration of property. Whoever voluntarily causes
hurt for the purpose of extorting from the sufferer, or from
any person interested in the sufferer, any confession or any
information which may lead to the detection of an offense or
misconduct, or for the purpose of constraining the sufferer
or any person interested in the sufferer to restore or to
cause the restoration of any property or valuable security ox
to satisfy any claim or demand, or to give information which
may lead to the restoration of any property or valuable
security, shall be -punished with imprisonment of either
description for a term which may extend Lo seven years, and
shall also be liable to fine.

331. YVoluntarily causing grievous burt to extort confession,
or to compel restoration of property. Wheever voluntarily
causes grievous hurt for the purpose of extorting from the
sufferer, or from any person interested in the sufferer, any
confession or any informaticn which may lead to the detection
of an offense or misconduct, or for the purpose of

' gonstraining the sufferer or any person interested in the

gufferer to restore or to cause the restoration of any
property or valuable security or to satisfy any claim or

. demand, or to give infermation which may lead to the

restoration of any property or valuable security, shall be
punished with imprisonment of either description for a term
which may extend to ten years,_and shall alsc be 11able to
fine.

End Texk.

Asgessment of Asguranges

-

3. (SBU} India slgnad the. Cmnve&ri“h agaihst Torture in

1997. The descr;ptiéha of BArapiiidss protections under the

indian Constitufion and Indian Law are accurate to the best

of this Mission's knowledge. Similarly, this Mission

believes to the beat of its knowledge that the righte of

access to Barapind by his family members and attorneys, the
National Human Rights Commission (NHRC), and US diplomats {on

a reciprocal basis), as described, are accurate and, .it is b//
likely the Govermment of India will in practice comply with

them.

4. {SBU) During the Sikh insurgency in the 19803 and 1990s,
police routinely tortured and/or killed terrcrists' families

and asscociates. Today, however, India has numerous activist .
human rights NGOs that specialize in asgisting victims of <
police abuse, including some that focus on Punjab. ‘The free

press is also sensitive to human rights, and the Supreme

Court has recently issued guidelines aimed at preventing and,

if necessary, prosecuting incidence of torture and cuwstodial
abuse, The NHRC has emerged as an increasingly foreceful

advocate for the observance of human rights.

5. (SBU) The Punjab of today is different from the Punjab
Barapind fled. Then, a blazing, foreigm-supported insurgency
raging across the Punjab threatened the security of the

government in Delhi and deepened divisions between India and
pakistan. Today, Punjah’ is one of the richest states in
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Indiz, with a progressive, pro-agriculture government whose
Chief Minister (a Sikh) is working to promote harmonious
relations among Sikhs and between India and Pakistani Punjab.

India's free press, including in Punjab, actively pursues
and exposes goveinment excesses of all varieties, including
police abuse, torture, and corruption. The end of the Punjab
insurgency in the 19250s ushered in a dramatic decline in
custodial deaths and torture allegations. The current Indian
Prime Mipister and Army Chief are $ikhs. The intensive
police and security force anti-insurgency efforts of the
1980s and 19908 are largely a thing of the past.

custodial abuse, including sometimes torture, remains a
problem in India, and many alleged police violators,
particularly from earlier, more viclent times, {including the
officer Barapind accused of having directed his torture) have
not been tried for their reported offenses. The Indian media
reported, however, that 59 Punjab police officers were found
gnilty of human rights violaticns in 2004, and the Director
General of Punjab Police reported that criminal procesdings
had begun in the cases of two pérsons who died 1n police
custody during the year.

6. [SBU} As noted in the 2004 Human Rights Report, however, [

7. (SBU)} Despite the improved gituation, torture and other
forms of custodial abuse de comtinue to ococur im all parts of
India. As a conseguence, many cages like Barapind‘'s may
also revolve arocund personal testimory that is subject to
coexcion or force.

&. (S5BU) While we cannot guarantee absolutely that Mr.
Barapind would not face torture or other forms of custodial
abuse, this Misaion is satisfied that, given the assurances
provided by the Goveroment of India and the high profile of
this case, it is more likely than not that Mr. Barapind's
rights would be respected and that he would not face torture
while in custeody in India. The level of confidence that Mr.

Barapind would not be abused could be further increased by
establishing a program of monitoring of hig situation by one
or more human rights, NGOs, or Embassy staff. His extended
family and local media will algso provide a level of oversight.

9. (SBU) As noted in the note conveying the GOIL's
assurances, Indian federal and state law prohibits torture.
India today has many human rights NGOs that gpecialize in
assisting victims of-pglice abuse, including some that focus
on Punjab. The National and State Human Rights Commissions
ghould be able to wisit Barapind in. prxson Assuming
Barapind is also permitted bo MavE—Contact -with NGO
activists, they wil¥ help érsure that abuses, if they occur,
are aired in the Indian media.

10. {S8BU) India's relationship with the United States and
the rest of the world is also dramatically different than it
was less a decade ago. India has far greater incentives to
be seen as a reliable partner and a country that honors its
international commitments. BAlL this, together with the
high-profile nature of this case and India's interest in
being able to return others for prosecution in the future,
should help protect Mr. Barapind's freedom from abuse.

- MULFORD

Additional Addressees:
None

[elogs

AMCONSUL. CALCUTTA
AMCONSUL CHENNAI
AMCONSUL MUMBAI

DEPT OF JUSTICE WASHDC
NSC WASHDC
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cr)of
United States Department of State

" Washington, D.C. 20520

‘May 15, 2006
RELEASED IN FULL
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INFORMATION MEMO FOR THE DEPUTY SECRETARY

FROM: SCA ~ Domnald A. Cmgﬁ(cﬁng
L - John B. Bellinger, .

SUBJECT: Extradition of Kulvir Smgh Barapind — Torture Convention
Submission. :

In our view, it is not more likely than not that Mr. Barapind would be
tortured if he were returned to India. We have reached that conclusion for the
reasons outlined in detail in the accompanying action memorandum and its
attachments, including the Country Report for Human Rights for India. In
particular, India has provided categorical assurances that Mr. Barapind will not be
tortured. We therefore believe that the surrender of Mr, Barapind to India would
not be inconsistent with U.S. treaty obligations under Article 3 of the Convention
Against Torture. This judgment has been confirmed by Ambassador Mulford in
2006 New Delhi 994.
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Cogan, Jacob K _ éila,

From: Jagdip Sekhon [jagdip@sekhonlaw.com]
Sent: - Thursday, March 30, 2006 11:30 PM
To: Pomper, Stephen E

Subject: BARAPIND

I5

Jagdip Singh Sekhon, Esq.
Manjit Kaur Ral, Esq. .
Kamardeep S. Athwal, Esq.

: T _ March 30, 2006

Stephen Pomper

United States Department of Justice
Office of the Legal Adviser Room 5419
U.S. Department of State

2201 C Street, NW

Washington, DC 20520

VIA Elect;onlc Maik: PomperSE2@state.gov
re: KULVIR SINGH BARAPIND
DECISION AS TO SURRENDER
Dear Mr. Pomper:

I thought that since the date the United States Department of State had identified as a
deadline for rendering decision regarding the surrender of Kulvir Singh Barapind - April 14,
2006 - is approaching, it would be appropriate that we speak and confer as to whether the
government is able to adhere to its time frame for Mr. Barapind’s surrender, and in the event
he is surrendered, providing a point of contact at the United States Embassy in New Delhi to
faciiitate necessary monitoring. - .

I thus ask that you schedule a teleconference to discuss these matters, On one day’s
notice, | will be available to do so on any day at any time during the week of April 3, 20086. |
expect that we would like David Glass’s participation in the conversation, and | would also like
to include Sukhman Dhami as well,

UNITED STATES DEPARTMENT OF STATE
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I write further to advise you of the topics that | would seek to discuss wuth you at the
teleconference.

First, | trust that as of the writing of this letter there has not been a change in the time
frame within which the Department of State expects to reach a decision regarding the
surrender of Mr. Barapind. If there is any change | ask that you inform me at the
teleconference. _

Second, in the event the decision is to surrender, 1 would like to coordinate securing a
contact at the United States Embassy to whom we could communicate concerns regarding the
treatment Mr. Barapind is receiving in India. | anticipate that electronic mail would be the
most appropriate median for such communications.

Additionally, Mr. Pomper, in order to assist you in understanding as to what types of
communications the Embassy could expect from us, | would like to delineate what would
trigger such a communication:

1 Any evidence that Mr. Barapind has suffered treatment that violates the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
G.A. res. 39/48, [annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51
(1984)].

2. Any evidence that the Indian government is violating its treaty obligations or the
treaty proscriptions under the Treaty for the Extradition Treaty of the United States
and United Kingdom of 1931, 47 Stat. 2122 (1932).

3.  Any evidence that there is an imminent danger that the Indian government or its
agents may violate the Convention Against Torture or the U.S-U.K. Extradition Treaty
of 1931. Examples of such imminent threats that we would alert the Embassy to

include:

a. changes in Mr. Barapind’s custody status;

b. prolonged detention;

c. or denial of due process rights such as access to counsel.

Mr. Pomper you likely know better than | that monitoring of Mr. Barapind’s situation is
crucial. This is sadly confirmed by the United States Department of State's Country Reports on
Human Rights Practice - 2005: India {Bureau of Democracy, Human Rights and Labor: March
2006); and the continued denial of due process to Daya Singh “Lahoria” and his wife Kamaljit
Kaur. | expect that you will accept our modest offer to facilitate the Embassy’s monitoring of Mr
Barapind.

1

You had in our previous conversation asked who we would like to designate as the
individuals that would contact the Embassy if the need arises. For this purpose we would like to
designate ENSAAF attorneys Sukhman Dhami and Jaskaran Kaur.

| hope that the above helpfully surmises what | would like to discués with you next week at
date and time that you chose. Nevertheless, if any of the above is not clear please do contact me.

1 fook forward to hearing from you Mr. Pomper as to the time when are scheduling our
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teleconference.

Sincerely,

Jagdip Singh Sekhon, Esg.

ce:  DAVID GLASS

4/4/2006
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AFFIDAVIT o ’

I, Mrs. Kamaljit Kaur Sandhu, wife of Mr. Daya Singh Sandhu alias Daya Singh Lahoria, am
a resident of village-towaship Bharal, Police Station Malerkotla, District Sangrur, Panjab
(India}, and declare the following under oath:

1. Iwas born in India on July 28, 1970 and my mother raised me in Panjab (India). Iam
an Amritdhart Sikh.

2. I'married Daya Singh Sandhu in 1987. I have one son Surinder Singh Sandhu
(Surinder) from this marriage. Surinder was born on Octcber 8, 1988 and currently
“lives in the United States. -

3. Isubmit this affidavit in support of Kulvir Singh Barapind’s application for relief
under the Convention Against Torture. In my affidavit, I describe my experiences in
Panjab before leaving India, my retura from the United States and my experiences

. upon returning to India. Despite diplomatic assurances given by the Indian
government to the United States government, after my return to India, I was tortured,
T was kept in jail for a prolonged period without trial, and suffered many other
difficuliies, torture, and humiliation, which I describe below.

My Experiences in Panjab before Leaving India in 1995

4. The Indian government and its security forces persecuted my husband and I, as well
as our families, because of our support for a right to an independent Sikh state called
Khalistan.

5. One morning in May 1988, at approximately 5:00 a.m., security forces from Mal
Mandi Interrogation Center, Amritsar, led by a police officer popular by the name of
“Bati,” raided our home and arrested me for the first time.

6. At that time the Indian security forces had again deployed thousands of troops in
Amritsar and it appeared that the Indian government again planned to take some
military action at Harmandir Sahib (the Golden Temple) in Amritsar, Panjab.

7. Initially, my father-in-law and mother-in-law stated to the police that my husband,
Daya Singh Sandhn, was already in their custody and asked why they were troubling
us.

8. The policeman replied to my father-in-law that he did not have to tell him who was
and was nof in their custody. He further stated that he did not come for my husband,
but that he had instead come for the “big Taksali in the house.” [ realized he was
referring to me because my mother, brother and I were all members of the Sikh
religious institution named the Damdami Taksal.
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The policeman then grabbed me. My father-in-law, mother-in-law and sister-in-law
begged the policernan not to arrest me, telling them that [ was pregnant. The
policeman, however, did not listen to them at ail and threw them to the ground and
kicked them and insulted them.

They then blindfolded me and placed me in & van and transported me a few hdurs to
the Mal Mandi interrogation center in Afwritsar.

At the Mal Mandi interrogation center, I was initially presented before an officer.

The policemen threw me at the officer’s feet and then removed my blindfold. While 1
was lying at the officer’s feet, he insulted me and cursed at me for being supportive of
my religion and Khalistan. Another officer present there blew cigarette smoke on my

face and deeply insulted my religion.

After this, the officer ordered the policemen to place me in a cell. [ was horrified and
scared when I saw the bloody clothes of Sikhs who had been previously tortured at
the police station on the floor of the cell. The cell smelled of death,

There were six policemen in the cell. Iwas made to stand and they started to slap me
on my face. When I fell to the ground, they started kicking me.

As [ lay on the floor, the polic;emen searched me and found on my body some
medicine tablets. Responding to questions of the policemen in charge, I explained

- that T was pregnant and that the tablets were for moming sickness. He chillingly

15.

16.
17.
18.

19.

stated to the others “take care of her.” One of the other policemen pleaded to no avail
that “we must be careful, because she is pregnant,” but hxs statemnents had no impact.

The officer stated, “‘I want you to beat her good.” Another policeman stated, “Kick
her in the stomach!t!”

The policemen thien continued to hit and beat me.- As they kicked me they cailed me
a “whore” and “bitch.” They accused our family of being “militant sympathizers™
and they accused my husband of being a *“militant.”

After beating me for approximately five minutes, they placed me in‘a cell with other
young Sikh women. Thereafter, one by one, the policemen would interrogate us,
removing us from the cell and presenting us before the police officer and Inspector.

They treated me in the above manner for four days. They kept me for a total of
fifteen days at the Mal Mandi Interrogation Center. During my entire stay, the
policemen deprived me from sleeping, forcing me to sit up awake all night.

They coustantly humiliated me. [ recall an instance when I asked a policeman for
water to drink, and the policeman responded by pointing behind me and stating, “See

. that cup over there, drink from that_.” The cup in the corner was the cup where the

prisoners would urinate.
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20. After keeping me in Mal Mandi for a total of fifteen days, the security forces sent me
to the Kotwali detention facility in Amritsar. While I was at the Kotwali police
station, the police was arresting dozens of young men and women. It seemed they
were captured in the course of 2 massive military operation. :

21. At the Kotwali detention facility, I was detained with two women, who were tortured
severely. It was at Kotwali where I witnessed the most horrifying scenes of my life.
I witnessed police rounding up dozens of young men, lining them up in the court
yard, and then summarily executing them without any legal proceedings. I will never
forget the sounds of the automatic weapons carrying out these cxtrajudjcml
executions.

22. I remained at Kotwali for twenty days, and then the police filed charges against me
and transferred me to the Amiitsar jail.

23. While I was at Amritsar jail, lawyers arranged for a bond for my release. However,
the warden at the facility advised my father-in-law that if I was bonded out, the
security forces would again arrest me and take me to the police station where they
would again interrogate me and even torture me. It was in the interest of my safety to
stay in jail. L thus, remained in jail.

24. 1 was thereafter transferred to the Ludhiana Jail, and then after a short time, I was
transferred to the Sangrur Jail.

25. At this point I was ia the ninth month of my pregnancy. My father-in-law hired a
lawyer who again arranged for me to be bonded out of jail. Then my father-in-law
talked to the warden at the Sangrur jail and asked him to release me without notifying
the Panjab police. .

26. Indian secuﬁty forces and police from Bagha Purana Pofice Station arrested me a
second time, approximately one month after my husband’s January 1990 arrest.

27. At the time the police arrested me, they also arrested my father-in-law, brother-in-law
(husband’s elder brother) Gurnam Singh, and s;ster—m—law Sukhwant Kaur and her
husband Swaran Singh.

28. The police then transponed'the five of us to the Bagha Purana police station, where
we were separated. The police took me to a cell, where an officer and five other
policemen were waiting for me.

29. The police station’s Sub-Inspector Paramjit Singh started insulting me, and threatened

to harm my entire family. He accused all of us of supporting militants and accused
my husband himself of being a militant.
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30. The officer then ordered the policemen to beat me. I was slapped across the left side
of my face, and while I was dazed, I was grabbed from the back of my neck and was
thrown to the ground face down. Oge policeman then pulled my arms behind my
back and forced my hands into a clasped position behind my neck. He forcibly kept
my arms in that position. Other policemen then grabbed both of my feet and forcibly
extended my legs apart. They then proceeded to beat me with a leather belt. The pain
from the blows was excruciating and 1 was screaming in agony. .

31. Three to four minutes later, a policeman grabbed me by my bair and pulled my head
back, while other policemen forced me into a seated position with my legs, in front of
me, stretching them forcibly. Two officers kept my legs in that position. My hands
were then tied behind my back.

32. Next a policeman inserted his leg between my tied hands and back, bent his leg, and
pulled my head back to ensure that my back remained erect.

33. Then two policemen tied both of my toes together, placed a heavy iron. “roller” across
my legs and thighs and rotled it slowly over my thighs. The “roller” was o
approximately two and a haif feet wide and ten inches thick. As they were rollmg the
roller over my thighs it seemed as if it was crushing my muscles.

34. After that, I was then thrown into a cell with my sister-in-law Sukhwant Kaur, The
policemen then removed her from the celi, tock her to the interrogation room, and
tortured her, including rolling the “roller” over her thighs.

35. The policemen returned her to the cell, and took me back to the interrogation room,
where they tortured me again and beat me with a leather belt, and rolled the “roller”
over my thighs twice as described above. .

36. While the police were hitting and beating me, they were insulting me as a woman and
a Sikh, and were mocking the Khalistan movement.

37. I was detained at the Bagha Purana police station for tweive days, and during that
time, the police continued to treat me horribly.

38. The most brutal torture I endured before I fled, was the last occasion I was tortured at
Bagha Purana police station.

39. When I was presented before the policemen, one of them grabbed me. 1 tried to
wrestle myself away from his grasp, but then.I was pummeled with wooden sticks
and feil to the ground from the force of the blows. The police then beat me with a
leather belt and again tied my toes together and rolled the heavy iron “roller” over my
legs.

40. After the “roller” was applied to my thighs, the police ripped the sleeves of my shirt
and applied electric current to my shoulders utilizing a hand crank generator.
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41. Connected to the generator were two wires, and after the policemen, using the hand
crank, created a sufficient amount of electric current, the wires were then applied
against my shouiders resulting in a pain beyond description. A few moments after the
electric current was applied, I fell unconscious.

42. The Indian security forces during our detention also tortured my sister-in-law’s
husband. During this entire time, whenever I was tortured, there were never any
female officers present.

43. My sister-in-law was kept in illegal detention at Bagha Purana police station for
thirteen days.

44. In October 1991, Officer Brar from Malerkotla police illegally detained and tortured
my brother-in-law (husband’s elder brother) Gumnam Singh, father-in-law, sister-in-
law and her husband in Sandaur police post. They released my sister-in-law after
thirteen days, but detained everyone else for four months in their police post.

45, In December 1991, SSP Grewal of Patiala police illegally detained my brother-in-law
{husband’s elder brother), his wife, three sisters-in-law (Sukhwant Kaur, Gurdial
Kaur and Baljinder Kaur) and Sukhwant Kaue’s husband Swaran Singh and Baijinder
Kaur’s husband Apjit Singh at Mai Ki Sran police post. They were released after one
and a half months of extensive torture. '

46. On August 5, 1992, police took my sister-in-law, her husband and her son Balraj
Singh, my brother-in-law (husband’s elder brother), and my fathes-in-law. C.LA.
Staff Handiaiya (Bamala) took my sister-in-law and her son. They released my
sister-in-law after five days but her son Balraj Singh has been missing since then.
Malerkotia police released my father-in-law and brother-in-law after detaining and
torturing them for ten days, but they illegally detained my brother-in-law for one full
month. :

47. In April 1993, SSP Grewal of Patiala Police arrested my sister-in-law, her husband,
my brother-in-law, my father-in-law and my mother and took them to Mai Ki Sran
and tortured them. After all of this, they released them in June. In July/August 1993,
SSP Grewal illegally detained and tortured all of them again for three months in
Malerkotla police station.

48. In October 1993, the m—charge of CIA Staff Handiaiya (Barnala), Bharpur Singh,
detained and tortured my sister-in-law for eight days and her husband for one and a
half months. After this, police officer Nirmal Singh of Sandaur police station arrcsted
them again and kept them in detention for one month.

49. In March 1995, CIA Staff Handiaiya raided our house at 2 a.m. at night and detained
my sister-in-law and her husband, blindfolding them and taking them away. They
released my sister-in-taw’s husband after a while, but they took my: sister-in-law first
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to Sheka Jhaloor Police Post and then to Banala, where they detained her for thirteen
days and tortured her with methods such as the roller and electric shocks.

50. In October 1995, DSP Brar of Malerkotla police illegally detained and tortured my
sister-in-law’s son Gurjeet Singh in Lacha Bandhi police post for 28-29 days. During
this time, they tied his hands behind his back with a rope and many times suspended
‘him from the ceiling by his wrists. They tortured him in many other inhumane ways.

Flight to America and Return to India

51. In July 1995, me, my husband Daya Singh and Surinder, escaped security forces and
fled India to the United States of America.

52. After arriving in America, we stayed in New York at the house of a fellow Sikh for
about one month. .

53. In New York, we were planning for our future and thinlﬁng where we-ﬁould_ live, and
also learning about the asylum application process in the U.S.

54. In August 1995, when we were in Minneapolis, Minnesota, to meet a friend who had
promised to help us with living arrangements, agents of the Immigration and
Naturalization Service (INS) and Federal Bureau of Invcsnganon (FBI) arrested my
family and our friend.

55. After amest, T was in INS detention. First, [ was kept in Minnesota, then Wiscoﬁsin.
then Colorado, and at last in Fort Worth, Texas.

56. Istayed in Fort Worth for about three weeks, and then in March 1996, after the
Indian government made an extradition request against my husband and me, the INS
sent me to the United States Marshal.

57. During our asylum and extradition proceedings, in our statements, pleadings, and
written testimony, we repeatedly expressed our fears that if we were sent back to
India, we would again be subjected to torture and repression. According to my
understanding, on the basis of my repeatedly expressed fears of torture, diplomatic
assurances were obtained that I would be protected from torture and repression.
Despite these assurarices, after my return to India, I was tortured.

58. My husband and I were taken back to India in Janvary 1997 and placed in the
custody of the Central Bureau of Investigation (CBI)

My Experiences After My Retarn to India
59. On my return to India on January 17, my husband and [ were flown under the

supervision of SSP Khargavat (Jaipur, Rajasthan) from Bombay airport to Delhi
airport, with our eyes blindfolded and a mask covering our faces. After that, we
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‘On February 22, [ was taken to the TADA court in Ajmer (Rajasthan), from where 1 \
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were taken in a car to the Dethi office of the CBI. We were interrogated in the CBI

office for two to three hours, during which my husband repeatedly asked to call our

lawyer, but they did not listen to us at all. After this, the CID (Central Investigation
Department) personnel took us to Jaipur. There; after keeping me for two to three

kours in the BSF cantonment in Amer Fort, they took me to a judge’s house and :
procured my remand. i

After this, they kept me and my husband in Amer Fort in separate cells where I was
kcpt for one month and seven days in remand.

During the entire period of remand, except for letting us meet our lawyer once, we
were not given permission to meet anyone else. During this time, CID, CBI, Bengal
Police and Rajasthan Police would come everyday to interrogate us. They
interrogated me everyday from 6 a.m. in the moming until midnight. During the
entire day, they would only give me about a half hour break from interrogation in the
afternoon. During the entire interrogation, neither my lawyer was prcsent nor were
any female police personnel present.

During this period 1 was shown to a doctor only once, when I was vomiting blood,
and the doctor was not the prison doctor. Even upon my repeatedly asking, the doctor
did not tell me the cause of the blood in my vomit, and sent me back after giving me
an injection.

I was tortured during this remand. Sometimes my interrogation would start at 6 AM
and continue without interruption for the next three days. I was not allowed to sleep
at all during these three days and nights. The entire night, three to four constables
and an SHO would keep watch over me. There were three SHOs and their
constables, who would alternately keep watch over me. [ was kept in the
interrogation room during these periods, and was kept awake all night, If I would
fall asleep, they would pour cold water over my face, even though it was the winter,
and awaken me. [ was siibjected to this interrogation sequence three times. Outside
of these interrogations, tco, I was humiliated all the time, and once they grabbed me
by my hair and dragged me. They repeatedly pressured me to confess to false -
allegations. SSP Khargawat even said that “if they had caught me in India earlier,
my pieces would not have been found anywhere.”

During this period, there was a Muslim youth in detention at the same place, and he
was being tortured by the police. Since his detention room was above mine, 1 heard
his screams all the time, which made me panic. One day SSP Khargawat forcefully
made me examine this youth’s condition. The policé had tortured this young man so
much that they had pulled his nails out and stuck pins in their place. After showing
me thls, SSP Khargawat commented that “you were going to be treated the same
way.” 1 still cannot forget that frightening scene.

was sent to Ajmer jail under judicial custody. This TADA case was filed against me
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after my extradition to India. During this custody, I was kept in solitary confinement
for three entire years. If any family member came to visit me, we had to meet in the

presence of CID officials, whereas other prisoners were freely allowed to meet their
relatives in private. Meanwhile my husband Daya Singh was jailed in Delhi, and we
were not aliowed to meet during these three years.

I suffer from asthma and whenever I fell ill, I was not provided any medicine, which
led to my suffering great difficulties. In that jail, the medicines amiving for the
prisoners were sold off elsewhere by doctors who kept the money.

In the year 2000, we filed writ petition {criminal) No. 256/2000 and special leave
petition {criminal) No. 2697-2698/2000 in the Supreme Court upon which the
Supreme Court declared that the TADA cases filed against us after our ‘extradition to
India were invalid and the TADA clauses were taken off our burden. However, the
temmmng false charges filed against us after our return to India are still standing. We
will again have to knock on the door of the Supreme Court for these remammg
charges.

There were court dates for the cases against me in the Jaipur Sessions Court, but no
hearings were conducted, During this, I was kept in barracks with 34 or 35 cther
women. The rooms there were very filthy. Three times, I was forced to clean the
clogged toilet and several times I was forced to clean up my urine and feces from the
floor with my own hands.

In the year 2002, the hearings for my case started and the decision. was handed down
on October 20, 2004, sentencing me to seven years in prison while my husband was
given a life sentence. This was the case of the kidnapping of Rajinder Mirda.

My time served in jail was counted towards my sentence but my husband's life
sentence was deemed to begin from the day of the decision,

We have spent at least Rs. 600,000/- in fighting the cases in the Supreme Court and
our family has been ruined. There is still one case against me, proceeding in the
Calcutta court, under IPC section 420. This case has been going on for one and a half
years, but there have been no hearings during this period. T have to go to Calcuita
every month due 1o these court dates.

The potice and CID came to my house twice so far, and inquired about us from our
relatives, due to which we are living under considerable mental anguish.

Chandigarh, March 13, 2005 : (signed)

Affiant
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ATTESTATION

I, the above affiant, declare this under oath that all of the statements in this affidavit are,
according to my knowledge, true and correct and no part of it is faise, and 1 have not omitted
anything. If there is anything false in this affidavit, I understand that I am liable for
prosecution under the laws of the United States of America and India.

Place: Chandigarh : {signed)
Date: 13-03-2005 ) , Affiant
CERTIFICATION

I, Harinder Singh Jhansi, declare that I am fluent in English and Panjabi and the above is a
true and correct translation from Panjabi to English of the enclosed Panjabi document.

_Executed on May 2, 2005 in San Antomo Texas.

L %Q}Z\

Harinder Singh jhansi
6038 Woodway Court
San Antonio, TX 78249

UNCLASSIFIED

%8



UNCLASSIFIED

ISR SED NEFUDD |

g s
., Heht wreslis de dg uzsl B ey By Hg Qg
daige, dww (aw), O ovdlE o w3 TBE o Doato
s sadt oF - - )
fa 7 28 wodl 1970 & waT el O 3t R owT ARt wi
3 Hor usE UnE Uawg (3w3) fev dtzn o oifigod vy
ar . .
2 X 1987 Rew fowr By Hg § Reerch wh few fowa
¥ Ao B dw gides Hw dAg (gides) 3 nflew s
nﬁgwlgss_gwam'w?feﬁrﬂﬂ’wﬂésnéaﬁ
febr afr faar <
3 fa ¥ foo osdhe fiews godis iy s Uy € gpee @
fyme didt ot Ahowdt @ St & wast @ da e @
adt an A »uE asdhr e fee oz s ¥ ulos
e few AT Tged, wedr ¥ NG ol fen@z w3 A3
oiim w@s ¥ gaz feg I 713 STsq 99 yoHT €I oddi
: g Fadt Agaw 38 wdlE] Aaerw & 83 e gwmslbw
@ ‘ I3 2 wege. W3 vOs ohm fead we 3 W Que
: " shde dftw fomr, 13 Reor B meewt 2 S8 Y gw. A
few afger fom w3 d0 < wgm Wl gEdfer, InSe W
naps Afgzr fimr 7 fa ¥ 35t s @y ot on
1995 fao I9a o= ¥ ufost dog ey I8 713 sgad
4 o3 dt maey WY feAe mciter gt 3 W9 Gum, A9 u=h
w3 Wy ufsa Qs Bt @ wme@ ware 9w wisems @
Ja few 8= a9q gey oy
5 Heft 1938 & few medl wdlw ARI dW. ew. ww st
- =238ims A'eg, »ffimne 3w ufsR weAg T fa gEf @
3t 5 HEgS e, w3 wadl mafter wst 3 A3 we 3
v wefer w ufodt ww A R Hfmn
' ) ¢ @n A Fadt geftmr gt dinr gwar gadht fea e fow
Ht f& ot Aogaw § fog ¥ omics wiow (Feas e &
fa wifiswe, daw fefr 3 Quo Afsa gew wgs o e
vyt &

= ) -
UNITED STATES DEPARTMENT OF STATE

REVIEW AUTHORITY: THEODORE SELLIN - UNCLASSIFIED

DATE/CASE ID: 03 SEP 2008 200603431

~

99




10

11

UNCLASSIFIED

1

fa ufss' AF A7 mgd 3 ufew ofeuwt § fxor fx e udh
foor Bfur g u° ufred 3 o Quat w1 fyawmz few 3, =
for @ wg @ Juor =@ o Ty _

ufew @8 ¥ A3 §od § wew Ri7 fx Q@gst § ode <
a3 ot @ fy X weht fowz few 3 wWB Iz = N
Ons widt faor ¥ €T AT wH B wdt wofowr wsly €0
wa feas €9 zamdl SE wfear 31 WG wBmw Sfeer 3
fx @ AT w3 o g Ror 3 XOfa ¥, Ad wzr w@
Hor gor. il wE o mow I B dAw ovedt e ©
W #h

5 R ¥ e ufsy o8 5 1% sw fewn ARG AA "od

Wy weE B uleH w8 T, fo ¥R ¥ W W o wes et
oi, & fgEse & wos @t Hiv el ue ufem =B I
Qoat ot g o gehow Qan B WX @ F wis I ¥e
¥z w3 S35t wdbt w3 Qust <t 8wt &idh

fx for ¥ wwe Qoat 3 dE R 3 udt ds R w
A e 95 few for A gy W2 @ mew 2 wwe, WifiEnw
Tobr wr Wil HalddEms Aea feg udw fifan)

fa v WAt E2ddms Az fedr WS we 3 ufost i
Wwan%ﬂﬁa‘}affammuf@m@ﬁsw%%%ww

@ Mo fog Az f¥Ir w3 feg AP e 3 A O as
&= 7 % Gr wewe € o I fudt 9@t AR G 2B
fnd AFt fewAt st w3 AW den P wiemss @ IR

feg 9z w9d g3 g I fqoq QF Age fex I9 weAd
3 fraraz o gor A3 9 Qug Sfowr wI AT wow & ST
Biewdt i ‘

fa fer 3 ame §F wiene & ufsRefew 3. 18 dodt feo
=7 = e gy fHzn w9 % dot & wils T Gawt
e 2 fror 3 ufew ofewr 3 ufgsr siee o33 ML, 2 us
% By Wy auld 2| I W w9z w9 owh O dedt
A3 @ ¥ oW et W

fx doht feg & ufsw oF 7 Gos 3 A& uww I w3
o Gum dum was S W o wis B fve ot 9t
"3 g 33 wad §g w9 3

UNCLASSIFIED

100




16

17

18

20

34 TI08

S

Fi

,
<

UNCLASSIFIED

ot w3 feo didhet R W@ dor I T BT = g @R
et 9 o gRfew § fagr, femer e = 2=
ufsed & @ns Bisy @@x faar fx W fors Jua
v 3. f@fr feg W e @@t 9. ue fwe @n Quw
Tt wimg SI G ) _

fe @n weAg & feor, W vder oF & fERg Jeft ot
Hﬁ:’i‘s‘l .

fx @n 3 =miz ufsr @ A% wed T2 I N was @
% T Qust 3 Vg udw wl dd =l * gafeam
Qost & 73 ufgew I ‘wager @ gWooT JdF ur Emwd
Fanfenr »iY A3 udht 3 wag Je ur femww & Sarfenm)
g ot dw sz 1§ dzx ¥ mwe Qont 3 A§ g¥ a9
wes By Wogt o few dodt Rew de w I few 3
o @0 ffa Ba wed waE Us file woe wR dedft e
Tgg dw 2 yiBR werd W3 ffadece AovE Un SeTl

& Qoat 3 wa fost da N &z Gug s wignw feow
I Qast & NG Wa Ht dams Aew fod dew fos
ot fier mat o €7 Tt ufdw oot 3 9% Ae ot
fozr w¥ wdt o3 43 waoeRdt B @ @

fx Qos 8 T AR A AfnEEt Wigh 18 e 9 fy R

=t 7@ N few ufew T8 T diT BE wal ifewr T

faar, ‘@7 2y Qug fa Ju fimr.d, @9 o9 Wt 21 3

few uB Gn du fou 8% @ A fimrw TA ASI

fa wa Hift R I dewr fos A% T I o gofion
Tt 3 NS Agew ey, »iERe. Bw M owe w
Agedt ufsn waws few W, Gn A ufew wanst @ fomm
8 ATs Hoe w3 Wazt § fagaw w@ @ four adt #ho
iy ydfx der wt fx Qowt Ay § fxA I St awedt @

- sfoz efmr famr a2

fr dsecdt dewd few AF € AaT wH afewr far A,
frogr QuE wdt s@ wHEe s fww Wt dsecd fey ot
W wuelt fieeft ¥ A3 3 se=E figr 2% W ufew wfewt

woa Gant § e o 88l Igedt &3 wafont Efitmm

UNCLASSIFIED

101




UNCLASSIFIED

¥ Gos walsx oftergt @ wew Rost E Qoo &
dradat TR T i T i W w9 s FE RaEh
22 fx dsod b dg fos ol w3 59 ufsw Sfew 3 A9
fuze AW ow @aR N§ »ifEwa W% I e
23 fx a@ W WiiERe 35 fou Wt 3 wds ¥ A Rodt wet
B : . wrs3 e fzaw d@E ug s Toss 3 AT mod 3
'  woa fER B ¥ NE Aw § wew foor Rmr v owefier
g5 A& oo foesw =9 8=t w3 N§ @ few 3 a9
filr @0 fog Wt Ue A osdt mF AT T e &
Fooan fon =et A5 fev ofoe R It At moRer 3 fem
@ as few ot ah _
24 fa @n 3 = A sheve A 3w R R wR I
AT me 5 Aaige R 3w g famm
25 fy fom m far o odisr O faor AN R g 3
. wwlle Wiz fmd g Aw F gy mEt wrss v sy
g R ¥ gwe A9 Agd 3 dega Az S Tass 5%
dim it fx 3 A Qo NE daw ufsw & wewdt fEY wate
gIF2r VL
26 fo awr yger g@ o ufsr w2 Fadl agfmer Ot 3 A9
vt & vwoedt 1990 few fopma Tes I adle e w3
swie g erdt a9 feaa wiwri
27 f& @n AR A& fopsw a9s € ¢ oo Qo 3 RI wWas.
Ha s geew Hw, JAd ssE mEs d9 wz @Re udt
Regs fiur & & fopsw «tzn
18 fy for 3 uowe ufsr & wg Uwt & o yorer ufsw a@
B o Bt WE wier as Mo famm ufgw =@ few 1E
feq dsht feo B o fYe foa ufew wewg w3 Ua Ja
ufsr =& ufast ¥ ot Ho Haae ag 99 osi '
29 ﬁa@mmﬁmmwawwm
A a9 &t »2 A8 w9 ufges & swra ugo@e < &
et fodh @Rd 3 Wl I waEdT = AE @ &
fegaw wiwr w3 A3 uskl F wag dT o feaaw i
e 30 %Qﬁmﬁﬁa'mgﬁa_ﬁ@wﬁ?}
W T T ® 9 UH SuF wd 9 3 o8 W weod! Jet &t
’ RE Qaw A At wows 2w foor w2 MF o 2 ww
T e iz fex yfsm =8 3 foo Adbwt mat § 3
At fiis @ Soe fEd wE Sm fidbr w3 A omes @

UNCLASSIFIED

102




3

33

34

35

36

37

UNCLASSIFIED

iz waw wetw QR3 AsgeRdl W waE § @ TR
st dfmr AR yfew wfewi 3 W3 9 0o s BT M3
Ader &3¢ § wagerdt To g fufewr 1 R 3 e
Gust 3 1§ T € 9B T WIS Hg =9 o3 Qoat
1 wg ¥ S9v g9vHx T Tad A" wmI 7 wde wI
Fadls awe dla gt #h

fy fis v Bz awe, foa ufsw =& 3 3§ o 3 &3 &
N3 e § R o Faw fifewr wmI wnd ufsweds 3 1%
foor @ Adtwr B3t AR manE uW, wog ot Jow Rastui
Ag we fEd6 @ neeet 3 Adbe Sst § @R ot e
Shmm) few 73 Juv & Adt fis o 3o 95 Rz fomm

& fw  wwe ufew =8 3 Wit ST AF 93 I8 Je
w3 At fis feows @ R w3 wusd Sz & AT four w3
feg 73 fg ¢ M2 = soe fufowr 37 3 A s AT S
o fog € ufsm ofewr 3 A3 dor @ OF uigs do fOR

w3 fow B3 o muw It dug Aded S9F w3 det Gug

gitmr w3 foo JEt It QW dmw § AY Ut Qug wls
Qo Jm=u Tdiv v de 9 w3 ew ffw der H#h
W& QT dmy § A et Qus ubr Wd Ws ¥ Jar foar W
fx Az €T A et § w99 dw
h@w?‘@vﬂ@,%maﬁsﬂaw&aﬂsﬂ
feg He fign foem F Twe ufsr =@ W &= & U8
frs =@ W@ e 3 TR wIF @n Qua sEde W@ w3
grR e Qua St Jua Bfawrt : :
fx ufsHe® fra O@ng Jsft feo oflr g o w3 W fea
? e fom o8 2va fouo & o2 A Quas’ & foeo W 2
sr¥e W w3 A% W @t der (@) o wher w3 @
=dt, Bua ©R wigma, Ad Quo Jea Sfomm

i @ ufswed N3 we Je 9 "s. B A5 Mey wmI i
d= 9gd ffewz & a9 od As w3 oiBAzs Bfag &t e
& @3 93 wel

f & war fos ww yowr g few du ofimr fomr wg
@n Yo MY oe wus W feovg AT Ry _
& 1Y v ¥ ufsest A3 Quu ws I firwer sEeT R
i} dfnr we AT Qu wefteeht @w s yeer war £l
sAde e 9@ ' '

- UNCLASSIFIED

103



39

a0

41

42

45

'UNCLASSIFIED

& w2 NG bt AE OF oy fomr 3 B B WG
g fewn W WU ey § @REt nag B9 g e@e
M Ot T NG Fadft T IF o it Ramr w3 WE
Qo @ YR @ W9 wos UIH T forw ardh ufew w3
frg F W3 W Rz ow whew wI feg 3G9 @ wigd
H5 ¥ @oust Qua Iz omm

fg Uzt Qua JuT S9s T awiE ufge St 3 R =ofle
H@aae&ﬂeemadaw&wn

fa wodem § @ wot wdter Ot W w2 faR Ot P
Grer g upiv ¥ @ feg ade dvr zger W, g 39t A
Wit Qug mar Bt T dbw we, fir av9s * waw der
Fﬂ%mwmwmlaﬂamé g7 AN
e It W ﬁﬁwﬁm&?;

fawﬁa—ef‘éﬁ-‘o‘&w@ B-aéraaﬁmrw%ﬂd’f
soE v ufl 3 @ spee | few Y R o A9 Guo
7 @ Tave A2 WE G WY adt @ foe ufsw @F

“Age adt det Al

f‘aﬂa‘tmswuﬁwkﬁ%hﬁmﬁ
foamg fzu oftowr famm

f nagug 1991 few wledes ufgm @ wers mo= & A
fs Toew Bw, WgE aaE M3 e € uft § Wew It
fer feagel fogmz fee dftme w3 zpse dfan Adt s
{s@w%éﬂrf@ﬁma—s@w'&mﬁwﬁwm
Fr wut de feo oftmm

fx THmg 1991 feo ufenrm ufsR @ #im wim W TdTs 3
A A5 wB Ao wF 28 wew (ndy Fu. v
w2 usfdea do) w¥ auEz AT S udl  oAegs fHur wR
woffes 9a @ uF s Bw § dewdd foms e
Ma?wf?a?@mm?aa?qé‘emm
at e 39 3 e o sfee

ﬁ_smams'xggz yfwr & Hat soe, @R ust w3 Ene
ﬁémﬁ‘tﬂ,ﬂ%ﬁﬁh@ﬁ%ﬂgﬂgg&mﬁaﬂm
| Wt sem w3 @R 82 § f wet @ wee dfserhon
T3 B 921 Qoat 3 Uy fust W bt mee §

=

"UNCLASSIFIED

104



'
]

47

48

49

50

31

UNCLASSIFIED.

ST ¥ B e sfer us WY ssedEle § Gast 3 yor
fra vots »rual deadat owz feo aftmr o

fa »dw 1993 fou ulews yigw @ @An v Wt es &
Ndt e, 8ne yFl A9 We AY Rgd wa At o § e
T e |3 w2 wEl ot met &Y fow @ feost § sHG
43 fom WY 3 amie Qo' § go few d@few famm
Wﬁ;mn%3h€ﬂﬁﬂntﬁmﬁ@8%fhﬁﬂg

% oo 3 doadal foemz few four 3 wlodesr e By

HOd 3" FHid L =
fa m@zag 1993 feu H wdl 8 mew dfawitowr (gaae)

'%mwﬁwﬁwm#%f‘eﬁmkﬁ
dfimr w3 AT saodle § S Hdid I foawg e Gy &

iy ffe =@ ferm I mwe Ay wd ¢ yfsw »ieng
fomrs M 3 frost Wz § QSww REwe d@Fr w3
wdtlg Ta wut foamz few shmr g
B wog 1995 feg H weet @ Fee dfgwftwr 3 RS wa
T3 F T A W Wfowr wI A sew w3 @ne udt §
F & 9 H3 woedi® swiw Qoot ¥ g¥ 99 Tme =5
feo woos & o @ @ng o7 fow e w3 ORI S0
sge w3 adz F@T woer Y A '
fo wEgug 1995 fes At s € §2 gwfly Hw &
sSudess @ @ AW @ Sow 3 dexdd fomz fea for
w2 e Gt gt R¥ 2z, 29 fom aftmr w3 SEIE RE3
for @95 QR Jg s @ mos dWs ) Qoo § I E
g5 & Qg odl el &3 v meafowr famr w3 Jg &
=et wE o I R TR '

il & Q@ =3 Fax st

.ﬁar,a_wa 1995 few W, AT u=t wer fHw »@2 afdeg, go=h
‘geftmr 9= ¥ gv d. ez By I goiefes wzA e

nidtar S @ o

fy worfler @z 3 uwre el BOweR kA wud gow @
frw @ ¢ wy adle foa wals sfod

fs@maa e wft’ »ud iy w3 oas g 99 "t W
g Ht fa wil 88 ofs e of wx o @t e
wimfee few wigdft @ @ sflg <t weadt 3 3T B

UNCLASSIFIED

105




55

56

57

58

59

UNCLASSIFIED

fy »mg 1995 § W ot Beltusn. Gt Ry wE
fra fize, Gmd fx 7% ewer ot & Qo w3 afue @
foga oos few wee Ior. § fime w @9 W o5
fofleidmes A4S aodsElEs Fafer (et s AR) od3
dsos QY we fedwdidms @ e 3 A3 ulsEw wd
& Resre <@ foor ‘

fr fest 3 wo ¥ wEh W oam @ de few dh NS
Ay 3 ubrst fieide feo fendsfis, feo a8a3 w2 wofie
feu @ac wou. 2anm feB shmr faewm :

fr ¥ Sac =9w .fey wdw ¥ wel Sh w3 fBw wow
|996§.mméﬁ’ﬁﬁm§ﬁ%u3’f%§*a3?ﬁm

forr@= =l waft 9= 3 wvm, 0F vt oNs Wt F
Fodles A2e wons I 39 ¥ fomm

&, nlt, wwfesy B w3 oz St <t agedl AR wu@
frast, woumaT wiI foudt st few w9 =9 v 39 §
wios oz fa ¥ wg ofm Fos Sfmr fer st AR Gue
5o ¥ aove w2 god d13 waan Adl wead! srewd A9
TU TT INYe W3 WE ¥ 30 ag@e 3 F93 a8 awHl
gawr fonr fomr W &8 3WEY w3 @y ¥ W@ afmr St
W@‘o’ﬂliﬁaaﬂwéz%wwét sy et ¥ we,
Ha Gug zaew digr famn

m'lwvg;.ﬂg»éﬂ%uﬁ?gmerﬂmfaw@‘@.

famr w3 wE Aous RMGS »e fsenddms (M @ wrE)
<t fogmz feo € R fmm
gz et ¥ e 2 SgAd

wﬂ?ﬁﬁlﬁﬂa‘lm@uﬁ%@w@_ﬁ%uﬁigww
F w3 o €3 v u § €99 fwedge 3 wm v
ymarex  (Wug. gwARas) ©f woewt 3 wonr oot St
Bngiloe fowder fimm 87 3 owme Wi Ot few St
o ®t ot el @ wese feg fewimr famm w ot oweet €
vemg few 2 » 3 uwie st ug fote <FH ot g Qs W
& =gt ot AF IRy § gm@w BeEt o g et
, & weEt weh fem 3 s mg Al owrEl St (Aeow
ﬂ’.??eﬂ?im%waa?aj B Wyg 3 wer 88 NF wile
fa. feg wiiz 51 Wt e <t 8=t few 2~ 3 W2 duz
3 wmie foy W € wa @ 92 g Ao fom foer fapm

UNCLASSIFIED

106



6l

62

63

UNCLASSIFIED

By B 2 W A3 w A uft B wive @ BB few o
wiier Wi dodor f2w aewr fame iy NG forz @ o
foa wdier w3 Wz oo afimm

fx ydt fprs @ WY Sow WE fow fw odt wdls §
Qe 2 froer R § @ free @ fwwe ot R
aret 1| bR Jow A wdt L At owndl, dors ufer w3
swnEs ufsw ow @9 R R Us fiiw =t @<t woh
g5 9% MR B TR ¥ oW W =X Jx A3 ¥ Ue fits
o= wiet st w3 fes few QU Mg wufe wdie few =R
»‘iﬂu@’%a&?mmﬁé»@wm@wwa‘t
wer TElis W3 & dt wiosr yfew @a Age Hh -

& fov Sos N3 faw fex R yn dhav Gud DU 3
Rt sz § fewhor fomr, 89 swcg A5 © S odt
" A3 aet w9 Uese T & @ sz 3 N§ uys et
Qudnt il w st Shmr w3 few Miaws @ F
=fim 37 RIEm .

fx few form € om AT Q@ mmde 12w wet o
Ga 77 ¥ A3 @ = ¥ ¥F Wie agsr §y ww e w3
wud s feo J@ wrgw Rew de™ woe afgdl fam
das yd fis fou w3 a3 QU AF A= » i wdt o3 3
, 4 Barct w3 frx A WS 6 NF GF wuw o) €F s

_ﬂﬂﬂgﬁ'”{?'@_w%’fﬁlﬁiﬂﬂﬁ,#@aﬂ:?ﬁﬁ%aﬁ

58t 3 W32 fom o IE fnlddms o8 il few
Jiorr wiwm1 o AF WET 92 AE o o 1 7 ate wr &
Tt I AeSt wr WM d= € Wege & du wet A3 WO
g3 w & N T 8 Quot 3 few yT Mk WS we
s et dign W fest € Eow @ o N o9 A wEls
Foe affe w3 fom wdt ME T T e ¥ A whboun
g w9 =9 WS €3 W w@e & ¥ 33 Fegw FEs
men W W Ot yzeres 3 few 3w & fxo R fa3 g
g ufre flenss few B Wit 3 33 d3 < ot At
BHE ) -

fa fom So5 ' yAmwas &New Gast & foams & AL
Qug ufsH =& Iade o T foor Wh e T e
A ad ¥ Gum A few wEt 13 oo 2 GEdba
dla meet fidhr fan Tos N mom wam wet few fow
WA e W wweres 3 @7 R ¥l o3 g wueenrdt

UNCLASSIFIED

107



]

65

a7

68

UNCLASSIFIED

forets ufsw 3 @W Qu e e ol W X @R @ A4y
ga Gy § g feg wm fils o &Y A feg Az A%
four @ WIF oAn Wt ymareg 3 NE fxor 33 ww @ B Ot
feaw agsr w1 AS g sofe fomg »iv F& ot g@en

fa 22 soedt § N§ o= Agz. wEAT (FwAws) fe U9
e fame fe NE gdinis ancdt few wmils A® 39 R
famm oo o fhe @ A9 Quo ez ol ¥ mmw
yfenr farr ®HN fo S A A few v s we feas?
& daft few after fomm ¥ 29 ufsefoer taw A8 o
wger 3 o thae i wrel H ofsw EH agest e ot
i Aaer A gy ERE R § W fmaew & tise
<t 48t femmz " fow fow A3 uFt wwr fHw § RS R
aftmr famr »Y A8 s e tiss & adt R famm

fx W& =1 G froefez @ w3 T Y @@ & fero It T

nE wedl yoehr st awedEl wEt WL o oaws g waT

Fadte waaslt usgh €w Am fow Ay @ 5 & wrehat
gt 8% @ IEacg w99 29 ] AT ye 9y 'Y A
fx Hx 2000 feg »t mudn JoT fes foe ufems (fpfies)

BT - 256 + 2000 W3 S He udms (fpfisw) duwe

2697-2698 - 2000 =vfEm Wl fm € SHE Sow wudlw FaT
F ot oaw Sudt 3 wwe A3 Gug e Sfaz o a9
ug gz wmEh i ug wet @ §3 fosaw 7 3 At
gy ouHl 3 we w3 Ghae were e As, Qg oF &
Ww:féaﬁ@w*aa?w@%a@w?ww
o TaeW dEdiEEr udar|

5§ fyg Ans doe e A9 €ug 9= o3 an dhwi Idlar
T gdtmt wa fait @ @ @ meed@t st I fewm
Qo g B daw few oftmr, @w few 34as d9 waEa
Fe1 @ Wil few wgw wiedt Wh Mo wet A9 ¥ de
dfenr grew Ae waeiEnr fomr wE NG /9@ ¥w e
wyzt &t fma & wru@ o s e Fast ugh

Hs 2002 few W3 @ &t mzewEl g It w3 2011004
ferr 3 o SRer Sfewr w3 AY Az v o A medd
a} w3 A2 Ut § @@ de e feo an ofics Brer 3
bﬁam?anvﬁt

UNCLASSIFIED

108




70

71

72

UNCLASSIFIED

fa o fier o A= feo »izw Tfem dfewr W W& Aw

F fuors o famm uwg A3 ust & mr 89 Wt T Ot

Ag W&t ot e feo enw mefEww feer W

fr muddr d9e feomr foeo A AR BT feg g 37wt
W2 Wi ¢ ¥ gier ¥ad ¥} IO WA WY o we ufegew
gogwe J famm o& A3 Gum fem aw »rdt Wt W) <t g

420 widts Soa3 o Qg e H I fgor  few AW &
gdfent 3w we 3 fer, y od g fbr & 9 geewt
st Jet w3 oa =R sd A Ver ahidhr e w3 R
FEs NG O9 HdB wdal wer Yer 1

fr ufsw =3 i »oet Ft oF & @ odt wEF wag P I
a3 fomdew 3 wd w9 Ue-fite dtd fm s ot me

o fg fem omdstw s € A3 . d8 Adt weardt e
At Y wans g5 w3 fem T R s wor wdt 3 owR
av & mafonr odf forr w3 W fon feo St dy g5 99
I wadley wAZen, wmlar o F9z T wis 3k W A
& Jae T

B=t- 13-03~2005 .

. K)EION-
)
Wy ¥

3353347

UNCLASSIFIED

109 -




i)

- UNCLASSIFIED
RELEASED IN FULL

LK

1, Jagdip Singh Sekhon, declare as follows:
1. I am an attorney admitted into practice by the State Bar of California.

2. [ represented Daya Slngh Sandhu and his wife Kamaljeet Kaur Sandhu from July
of 1995 to January of 1997.

3. I represented them in deportation proceedmgs initiated by therAttomey General of
the United States of America in July of 1995.

4, I also represented them in extradltmn proceedings mmated by the Government of
India in February of 1996 through the Secretary of State of the United States of ,
America.

5. In both préceedings Mr. and Mrs. Sandhu’s defense was based on their fear of
persecution or torture at the hands of government security forces and their agents .
in India. :

6. The pivotal facts in their applications were that in India:

a. Security forces had illegally detained and tortured both Mr. and Mrs.
Sandhu. The torture methods included, among other things: electric
shocks, a massive wooden log rolled over their thighs, and suspension
from the ceiling by their arms;

b. Mr. Sandhu was detained as a political prisoner under the Terrorist and
Disruptive Activities (Prevention) Act (TADA) for over one year without
any oppertunity to review or challenge the evidence upon which his
detention was based;

c. Security forces illegally detained and tortured their friends, family -
members, and political colleagues in their attempts to discourage Mr. and
Mrs. Sandhu from their political activities, and secure information that
would lead to their arrest; and

d. Security forces arrested and extrajudicially executed Mr. Sandhu’s
nephew — the son of his sister — targeting him because of his relationship
with Mr. Sandhu.

7. The above evidence was independently corrobora'ted and thetr application was

supported by Amnesty International and the Immigrants’ Rights Project of the
" American Civil Lzbemes Union.

| 8. In the deportation procccdmgs. Mr. and Mrs. Sandhu asserted their defense
through an asylum application filed pursuant to § 1158 of Title 8 of the United

UNITED STATES DEPARTMENT OF STATE Sekhon. Decl. - 1
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States Code, filed with the Office of the Immigration Judge in Minnéapolis,
Minnesota.

In the extradition proceedings, Mr. and Mrs. Sandhu asserted their defense
through an application filed pursuant to Article {1l of the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, filed

with Office of Legal Adviser at the United States Department of State.

The Attorney General did not adjudicate the asylum application because of the
institution of extradition proceedings, assurning the position that the application
was not ripe for consideration because it may become mooted by extradition.

The Department of State, as [ understand, did review the application for relief
from extradition under the Convention Against Torture.,

Sally Cummings was the contact at the Office of the Legal Advisor, and my co-
counsel Mary Boresz Pike and | had numerous conversations with Ms. Cummings
between August of 1996 and January of 1997.

During the course of our conversations, Ms. Cummings explained the general

procedures for consideration of applications filed with the Department of State for .

relief from extradition pursuant to the Convention Against Torture.

She further explained that, if the Department of State found that Mr. and Mrs.
Sandhu were in danger of being subjected to torture in India, the Secretary of
State may deny extradition or, altematively, surrender Mr. and Mrs. Sandhy after
securing “diplomatic assurances” that ostensibly would protect them.

During the course of our conversations, Ms. Cummings did not reveal to me or
Ms. Pike the substantive standards for review of applications under the
Convention Against Torture or any information specific to the applications of Mr.
and Mrs. Sandhu.

Ms. Cummings did not; advise me or Ms. Pike about the progress of Mr. and Mrs.
Sandhu’s application; discuss any evidence that was being considered by the
Department of State with respect to their applications; request any further
evidence; or request any clarifications as to the evidence we filed.

Ms. Cummings cordially and professionally explained that the government
procedures for determining whether or not to surrender relators did not allow for
transparency. .

In January of 1997, | was advised by a member of the Sikh community in Dallas,
Texas, who regularly visited Mr. and Mrs. Sandhu in detention, that they were no

longer in the detention facility and that he believed that they had been surrendered
to the Indian government.
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The report was confirmed in India’s print media.

Ms. Pike confirmed their surrender with Ms. Cummihgs at the Department of
State.

Because we were not informed of the decision by the Department of State as to
Mr. and Mrs. Sandhu’s application under the Cornvention Against Torture, or of
any diplomatic assurances procured to protect Mr. and Mrs. Sandhu from torture,
Ms. Pike sent a letter to the Department of State lmplonng them to mounitor Mr.
and Mrs. Sandhu’s safety from torture.

Following January of 1997, I did not have any further contact with the
Department of State regarding Mr. and Mrs. Sandhu.

[ also did not hear from Mr. and Mrs. Sandhu until over a year later, even though I
am the guardian of their son Surinder and he, at the time of the surrender was
living with me, and for that matier continues to live with me.

Following their extradition, I did hear from members of the Sikh community that
the United States government was reportedly monitoring Mr. and Mrs. Sandhu’s
situation in India and that the United States Consular in India was reportedly in
contact with doctors who were visiting Mr. and Mrs. Sandhu to monitor their
physical well-being. However, [ could not independently corroborate such
statements with Mr. and Mrs. Sandhu themselves.

The information regarding the monitoring of Mr. and Mrs. Sandhu’s well-being
by the Consular was, I thought, confirmed by the Department of State’s “July
1997 Addendum” to the India: Comments on Country Conditions and Asylum
Claims published by the Bureau of Democracy, Human Rights, and Labor in June
1996.

I was, however, concerned by news I received over the years from India regarding
Mr. and Mrs. Sandhu, including the fact that the Indian government did not honor

the rule of speciality and prosecuted Mr. and Mrs. Sandhu for crimes that fell
outside the scope for which they had been extradited.

UNCPASSIFED

112



UNCLASSIFIED

27.  After Mrs..Sandhu’s release from custody in India in late 2004 that I learned
:about the torture she suffered at the hands of the Indian security forces, and that a
doctor never vigsited her during her over seven years of incarceration.

I, Jagdip Singh Sekhen, declare under the penalty of perjury that the above is true
and correct to the best of my knowledge and belief.

xecuted on this Z)Z day of April 2005, in San Francisco, .

A

Jagdip Singh Sekhon \
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

S RAMIRO CORNEJO-BARRETO,

Petitioner, Case No. O0l-cv-662-AHS

Y

V.
) W. H. SEIFERT, Warden,

Respondent.

W et et T e et Tt s hod St et et

DECLARATION OF SAMUEL M. WITTEN

I, Samuel M. Witten, pursuant to 28 U.5.C. § 1746, hereby declare

and say as follows:

1. I am the Assistant Legal Adviser for Law Enforcement and
Intélligence ("L/LEI"{ in the QOffice of the Legal Adviser of the
,:. U.S. Department of State ("Department"), Washington, D.C. L/LEI,
which I supervise, is responsible for providing legal advice to
the Department on all law enforcement matters of significance to
the Department and managing the Department’s respoﬁsibilities in
cases of international extradition. I am a career member of the
“U.S5. Govefnment’s_Senior Executive Service and have supervised
~ the management of the Department’s inéernational extradition |
responsibilities since December 17, 1996. The following
statements provide a general overview of the process of

extraditing a fugitive from the United States to a foreign

UNITED STATES DEPARTMENT OF STATE
' REVIEW AUTHORITY: THEQODORE SELLIN : '
DATE/CASE ID: 03 SEP 2008 200603431 UNCLASSIFIED
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country. They are not intended to be an exhéustive Aescription
of all of the steps that might be undertaken in particular cases:
I make these statements based upon my personal knowledge and upon
information made available to me in the performance of my
official duties. _ . . .

2. . Extradition requests made to the United States begin
when a formal extradition reqﬁest is presented to the State
Department by a diplomatic note from the requesting.sfate's

embassy in Washington, or through a similar diplomatic

communication. Upon receiving the request with properly

certified supporting documents, an attorney within L/LEI reviews

the materials to determine: (a) whether an extradition treaty is
in effect between the requesting State and the United States; (b)
whether the request appears to come within the scope of the

treaty; and {c) whether, on the face of the supporting documents,

-there is no clearly-evident defense to extradition under the

treéty {for egample, that the offense is a political offense).
If'the attorney is satisfied that the extradition reques£ |
facially satisfies these requirements, L/LEI transhits the
request and documents to the Department of Justice for furﬁher
review and, if appropriate, the commencement ofiextradition
proceedings before a United States magistrate judge or a United

States district judge.

3. The extradition judge conducts a hearing to examine

UNCLASSIFIED
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3
whether extradition would be lawful under the terms of the treaty
ana the relevant‘provisions of United States law, 18 U.S.C.
§§ 3181 - 3196. If.he or she finds that a fugitive is

extraditable on any or all of the charges for which extradition

is sought,- the extradition judge will certify the fugitive’s

extraditability to the Secretary of State, who is the U.s.

official respon;ible for deﬁermining ultimately_whether to
surrender the fugitive to the requesting State. See 18 U.5.C. §§
3184, 3186. In U.S. practice, the extradition judge’s decision
whéther_to certify extraditability is not dependent on
consideration of any humanitarian claims, such as the age or
heaith of the fugitive, in determining the legality of
extradition. BSimilarly, under the long-established "rule of non-

inguiry," consideration of the likely treatment of the fugitive

if he were to be returned to the country requesting extradition

should not be a part of the decision to éertify extraditability.
Instead, such issues are considgred by the Secretary of State in
making the final extradition decisicn.

4. After ﬁhe Secretary of State receives a certification of
extraditability from a magistrate judge or district judge as set
forth above, the second'phase of the extrgdition process begins,
wherein the Secretary must decide whether a fugitive who has been
found extraditable by a court should actuaily be extradiged to a

requeSting State. In determining whether a fugitive should be

UNCLASSIFIED
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extradited, the Secretary may consider de novo -any and all issues -

properly raised before the extradition- court {or a court to which

the fugitive has submitted a petition for a writ of habeas corpus
for.review of the extradition court’s decision), as well as any
other considerations for or against surrender. Among these other
considerations are humanitarian issues and matters historically
arising under the rule of non-ingquiry, including whether the
extradition request was pplitically motivated, whether the
fugitive is likely to be persecuted or denied a- fair trial or
humane treatment upon his return, and, since the entry into force

for the United States of the Convention Against Torture and other

Cruel, Inhuman or Degrading Treatment or Punishment {"Torture

Convention”) in-19'94r specifically whether it is more likely than
not that the fugitive would face torture in the réquesting State.
5. The United States has undertaken the obligation under
Article 3 of the Torture Convention not to extraditg a person to
a country where “there are substantial grounds for believing that

he would be in danger of being subjected to torture."™ An
Understanding included in the United $tates’ instrument of
ratification of the treaty establishes that the United States
interprets this phrase to mean “if it is more'likeiy than not
that he would be tortured.® As the U.S._official with ultimate

responsibility for determining whether a fugitive will be

extradited, the Secretary carries out the obligation of the
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United States under the Torture Convention.

6. The Departmeht's regulations at 22 C.F.R. Part 95, which
tﬁe Department promu;gated pursuant to section 2242 of the
Foreign Affairs Reform and Restructuring Act of 1998, P.L. 105-
277,'outline the procedures for considering the question of
torture when the Secretary determines whether a fugitive will be
extradiﬁed. Whenever allegations relating to torture are brought
to the Department’s attention by the fugitive or other interested
partiés, apéropriate policy and legal officgs within thé
Department with regional or substantive expertise review and
analyze information relevant to the particular case in preparing
a recommendation to the Secretary. The Department’s Bureau of
Democracy, Human Rigﬁtg, and Labor, which drafts the U.S.
Government’s annual Human Rights Reports (discussed below in
paragraph 7), is a key parti¢ipant in this process. 'The views of
the relevant regional bureau, country desk, or U.S. Embassy also
play an important role in the Dégartment’s‘evaluation of torture
claims, because our regional bureaus, country desks, and
Embassies are knowledgeable about matters such as human rights,
prison conditions, and prisoners’ access to counsel, in general.
and as they may apply to a particular case in a requesting State.

7. The Department will consider information concerning

judicial and penal conditions and practices of the requesting

State, including the Department’s annual Human Rights Reports,
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6
and the relevance of that information to the individual whose
surrender is at iss_ue.l The Department will examine materiais_
submitted by the fugitive; persons acting on his behalf, or other
interested parties, and will examine other réievant materiéls
_that may come to its attention.

8. In determining whether a fugitive will bé.extradited,,
the Secretary must determine whether it is more likely than not
that the pafticulér fugitivé will be tortured in the country
requesting extradition. Based on the analysis of reievant-
information, the Secretaryimay decide toisurfender the fugitive
.to the requesting State or to deny surrender of the fugitive-
Of, in some cases, the Secretary might condition-the extradition
on the'requesting State’s provision of assurances related to
torture or aspects of the requesting State’s criminal justicé
system that protect against mistreatment, such as that the
fugitive will have regular‘access to counsel and the full
protections afforded under that State’s constitution or laws,
Whether such assurances are sought is decided on a case-by-case
basis. 1In several cases in recent years, the Secretary signed a
warrant only after the Department engaged in a diplomatic

dialogue and received adequate assurances of humane treatment

'The Human Rights Reports are the official State Department
reports .to Congress on human rights conditions in individual
countries for a given year as mandated by law {sections 116(d)
and 502 (b} of the Foreign Assistance Act of 1961, as amended, and
section 505(c) of the Trade Act of 1974, as amended). '

UNCLASSIFIED

119



UNCLASSIFIED

from the requesting State.

9. When evaluating assurances or other information provided
by the requesting State, Department officials, including the
Secretary, consider the identity, position, or other information
concerﬁing the-official relaying tﬁe assurances, and_politicéi or
legal developments in the requestiné State that would provide
context for the assuraﬁces provided. Department officials,
including the Sécretﬁrf, may also consider U.S. diplomatic
rglations with the requesting State when evg;uating assurances.
For instance, Department officials may make a judgment regarding
the requesting State’s incentives and capacities to fulfill itsv
assurances to the United States, including the importance to the
requesting State of maintainipg an effective extradition
relationship.

10. In some cases, the Department has asked governmental or
non-governmental human rights groups.in the requesting State to
monitor tﬁe condition of'é fugitive extradi%éd,from the United
States. As with the issue of assurances, the decision whether to

seek a monitoring arrangement is made on a case~by-case basis,

‘based on the circumstances of a particular case, which could

include the identity of the requesting State, the nationality of
the fugitive, the groups or persons that might be available to
monitor the fugitive’s condition, the ability of such groups or

persons to provide effective monitoring, and similar
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considerations.

11. The Department’s ability to seek and obtain
assurances from a requesting State depends in part on the
Department’s ability to treat dealings with the foreign
government with discretion. Consistent with the diplomatic
sensitivities that surround the Department’s communications with
requesting States concerning allegations relating to torture, the
Departmént does not make public its decisions to seek assuraﬁces

in extradition cases in order to avoid the chilling effects of

making such discussions public and the possible damage to our

ability to conduct foreign relations. Seeking assurances may be
seen as raising questiops about the requesting State’s
institutions or commitment to the rule of law, even in cases
where the assurances are sought to highlight the issue for the
requesting Stétq and satisfy ourselves that the redquesting State
is aware of the concerns that have been raised and is in a
position to undertake a commitment of humaﬂe treatment of a
particuiar fugitive. There also may be circumstances where it
may be important to protect sources ﬁf information {such és
sources within a foreign government) agout torture_allegatioﬁs,
who want t§ keep their identity or the specific information they
provide confidential. |

12. If the Department is required to make public its

communications with a requesting State concerning allegations of

UNCLASSIFIED
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torture, that State, as well as other States, would likely be

reluctant to communicate frankly with the United States

concerning such issues. I know from experience that the delicate

diplomatic exchange that is often required in these contexts

cannot occur effectively except in a confidential setting. Later
review in a public forum of the Department’s dealings with a
requesting State regérding extradition matters would thus
seriously undermine our abilitf té investigate torture
alleéations and to reach acceptable accomquations with
requesting States.

13. A judicial decision overturning a determination made by

the Secretary after extensive discussions and negotiations with a

.requesting. State could seriously undermine our foreign relations.

Moreovér, judicial review of the Secretary’s determination to
surrender a fugitive to & requesting State inevitably would add
delays to extradition in what is already frequently a lé€ngthy
process. A new round of judicial review and appeal could
undermine the requesting State’s ability éo prosecute and also

harm our efforts to press other countries to act more

expeditiously in surrendering fugitives for trial in the United

-

I declare under the penalty of perjury that the foregoing is true

and correct.
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Executed on __ -October 2001.

Samuel M. Witten
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the parties have been given
an. opportunity to examine
himn and

(3) the testimony, in the
opinion of the court, differs
from the statement in a
matenia] particular or the
witness denies the contents _
of the statemment or alleges
that he does not remember
S contents.

As a rule, Section 10A(a) governs the admissability of
prior out of court statements except in the limited
circumstances set forth in Section 10A(b). Section
10A(b) provides:

The court may admit a statetnent referred
to in subsection (a) even if the persen who
made it is not a witness either because he
tefuses to testify or is [**96) incapable
of testifying or because he cannot be
brought to court since he is not akve or -
cannot be found, provided that the court is
satisfied, from the circumstances of the
casg, that improper means have been vsed
to dissuade or prevent the person who
made the staterment from giving
testimony.

Since 1981, the Supreme Court of Israel has ruled
several times that the "improper means" used to prevent
a witness from testifying, referred to in Section 10A({b),
must come from 2 source related to the defendant. In this
case, Section 10A(b) does not apply because the
witnesses are in prison serving their sentences, They will
be brought to testify unless the defendant or someone

-

related to him exerts undue [*422] pressure on the
witnesses not 10 testify or cavses their death or
disappearance. Further, under Section 10A(b), it is the
prosecutor that carries the burden of establishing, to the
court's satisfaction, that improper methods were used to
prevent the witness from being available to testify in
court ... Section 10A{(c) permits a court to accord the
out of court staterment weight and credibility if the court
firds indicia of truth. Finally, the court may not convict a
persen on the basis [**97] of a prior out of court
statement without something else in the record. to
strengthen the finding. See Section 10A{d).

'

[10]. . . . The admissability of the defendant's
confession rewnains a matter within the court's discretion
pursuant to Section 12 of the Evidence Ordinance and it
is the prosecutor, that at all times, bears the burden of
establishing that the confession was “frecly and
voluntarily” given. Where such evidence is not produced
or it is withheld, for whatever reason, the confession 15
not admissable.

[11]. Finally, we offer our assurance that if Atta is
extradited to Isracl, his interrogation will not employ
torture, physical or psychological, er inhumane treatment
or improper means, as described in the testimony before
the Court. This statement does not mean, implicitly or
explicitly, that Isracl nses any inhumane methods of
interrogation, at any time, in order to [elicit] information.

DORIT BEINISH
STATE ATTORNEY
MINISTRY OF JUSTICE

M
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e, 10 75 | 1 26
Mareh 24, 2004

Stanley A. Boone, Assistant United Stat;es ﬁttqﬂney
Office of the United States Attorney * !
1130 “Q" Street Room 3654

Fresno, Ca 93721 :

re; PROPOSE SETTLEMENT FOR KULVIR SINGH BARAPIND

Dear Mr. Boone:

.As | communleated with you this past week, Kulvir Slngh Barapind is leaning
towards setrling his case instead of seeking repearing of the March 10, 2004
decision of the United States Court of Appeals for the Ninth Cireuit affirming the
certification of his extradition to India, and litigating any other matters that are
related to his return to india, Although | have not had an opportunity to determine
the precise terms of a setilement of the case with Mr. Baraplnd, he and | have
discussed genersl terins that would be acceptable.

On behalf of Mr. Barapind | set forth the following guldelines for a settlement
of Mr. Barapind’s litigation:

1 The Government of the United Stptes pursnant to its responsibilitles
under the Caonvention Against Torture:

a, secures diplomatic assurances frorn the Government of India
that Mr. Barapind's treatmpent in India will be consistent with
the standards established by the Unlted Nations for prisoners,
and that he will be afforded the protactlons he is entitled to
under international law arnd the laws of India;

[+ and affords Mr. Barapind & procedure to notify the Government
ot the United Seatef ot any treatment that he is suffering, that
Is In contravention of thesp assurances;

e, and he [s afforded a legal mechanism in the United States to

enforee these protectio

2, Mr. Barapind is provided a legal mechanism in the United States to
enforce fils rights under Internationa! law, extradition Jaw, and the
governing traaty. .

-, gnra

3. The Government of indla agrees ip crediting Mr. Barapind's time in
detention in the United States towards any criminal sentence that

». UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN

& }-_ DATE/CASE ID: 03 SEP 2008 200663431
L VD) Mot fravcey Sinbil Bulle 2 Sait drnce, CA MALLIZC07 | lwplnii 315 3541290 Fa, 310, 799,1993
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125

e S




% ; UE-un-M

© p8:i2am From~US ATTORNEY FRESNO CA

UNCLASSIFIED @oos

560 4887231 1568 P.00S/0BT  F-BS6

may be imposed on him as a rgsult of a conviction In India for the

extraditable offenses.

4, Mr. Barapind will withdraw his

pplication Tor relief under § 208 and §

243¢h) of the Immigration and Nationality Act; and

5. Mr. Baraplnd will not seek rehefiring of the March 10, 2004 declsiop
of the United States Court of Agpeals for the Ninth Circuit afﬂrming

the centifieation of his extradition,

As always, Mr, Boane, thank you for yo
ily reached at (415) 394-5143.

Aztumey for Kulvir Singh Barapmd

r exceptional professionalism. | am
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United States Department of State

Washington, D.C. 20520

June 15, 2004

Jagdip Singh Sekhon

Sekhon & Sekhon

601 Montgomery St., Suite 402
San Francisco, CA 94111-2607

- Dear Mr. Sekhon:

This is in response to your letter dated May 8 regarding the extradition case
of Mr. Kulvir Singh Barapind. I would like to confirm the following points made
in the letter to you dated September 11, 2002 from Sara Criscitelli, then a U.S.
Department of Justice attorney, and in subsequent letters between Ms. Criscitelli
and you on related issues.

First, you may submit any documentation, including written argument and
evidence, that you believe is relevant regarding the likelihood that Mr. Barapind
will be tortured in India. Second, although Ms. Criscitelli’s letter to you did not
address the issue, you are correct that the Department of State will not provide to
Mr. Barapind or other witnesses an opportunity for oral argument or other form of
live testimony. Third, the Department of State will not advise you or Mr. Barapind
of any findings made by the Department regarding Mr. Barapind’s torture claims, or
of assurances, if any, that may have been obtained from the Government of India.
Of course, if the Secretary determined that Mr. Barapind was likely to be tortured if
he were extradited to India, the United States would inform the Government of
India that it was denying India’s extradition request.

Fourth, the U.S. Government continues to take the position that Comejo-
Barreto v. Seifert, 218 F.3d 1004 (9th Cir. 2000), is not consistent with U.S. law,
and the Department of Justice continues to litigate that case before the Ninth
Circuit. That said, assuming that the Cornejo litigation is ongoing and its status
unresolved at the time that the Secretary makes a decision regarding Mr. Barapind’s
extradition, the United States will make an exception to its well-established policy
in this unusual circumstance and will inform you if and when the Secretary of State

ﬁMTED STATES DEPARTMENT OF STATE | ‘ PAGES MIS SING
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decides to sign a surrender warrant for Mr. Barapind. i—Iowcver, if the Comejo case
has been resolved in the U.S. Government’s favor at that time, we will not provide

'such notice.

Fifth, as detailed in Ms. Criscitelli’s September 11, 2002 letter, the United
States does not read the conclusion in Barapind v. Reno, 225 F.3d 1100 (9" Cir.
2000), as recognizing Mr. Barapind’s entitlement te judicial review of an asylum
claim following an extradition decision. We remain of the view that the Ninth
Circuit’s decision in that case does not require the U.S. Government to notify Mr.
Barapind of the Secretary of State’s extradition decision.

Sixth, your letter asks about the time frame for submitting documentation in
support of Mr. Barapind’s torture claims and the date on which the Department of
State will begin to consider that documentation. As you know, Ms. Criscitelli
indicated to you in her September 19, 2002 leiter that the U.S. Government will
hold off on extraditing Mr. Barapind until the Ninth Circuit decides the case. If the
Ninth Circuit denies Mr. Barapind’s petition seeking rehearing and/or en banc
review of his case, we will view such action as permitting his removal at any time
after the surrender warrant is issued, unless a court orders some further stay. If Mr.
Barapind’s petition is denied, the Secretary of State will take up consideration of
Mr. Barapind’s extradition immediately thereafter. Accordingly, although there is
no fixed rule about when you would need to submit documentation, we would
strongly suggest that you submit whatever materials you wish to have considered
within the first two to three weeks of the two calendar month period following the
Ninth Circuit’s decision.

Seventh, you ask whether the Department of State will advise you about what
documentation or evidence the Secretary is considering other than that submitted by
Mr, Barapind. The answer is no. The Secretary of State may consider de novo any
and all issues properly raised before the extradition court, as well as any other
considerations.for or against surrender, but for a number of reasons he does not
make public all of the information that is before him.

Finally, your letter asks whether the Department of State will advise when it
has arrived at a decision. That question is answered above.

UNCLASSIFIED
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June 22,_2004

Linda Jacobson

Assistant Legal Adviser, L/LEl
Office of the Legal Adviser
Room 5419

U.S. Department of State
2201 C Street, NW
Washington, DC 20520

re: Kulvir Singh Barapind
Application for Protection Under Convention Against Torture
Dear Ms. Jacobsen:

Thank you for your very thoughtful letter of June 15, 2004, answering my
guestions as to the procedures relating to Kulvir Singh Barapind's extradition to -
india, including an application for relief under the Convention Against Torture. The
letter was thorough and clear, '

Although we may be considered to be on opposing sides as to the issue of
Mr. Barapind’s extradition proceedings, | nonetheless wanted to share with you that
| am continually impressed with the quality of professionalism from the United
States Department of State. | have communicated this to your colleagues in the
past, but after receiving your letter, felt compelled to do the same with you,

Singefely,

A
Jagdib St

Attorney fdr Kulvir Singh Barapind

, .
UNITED STATES DEPARTMENT OF STATE .
REVIEW AUTHORITY: THEODORE SELLIN
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LD
UNCLASSIFIED PTQ3429
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ACTION L-00
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0 2812177 APR 00

M AMEMBASSY NEW DELHI
TO SECSTATE WASHDC IMMEDIATE 2820

UNCLAS SECTION 01 OF 02 NEw DELHI 002852
SENSITIVE

E£.O, 12958: DECL: N/A

TAGS: PREL, CJAN, PHUM, IN

SUBJECT: INDIA PROVIDES HUMAN RIGHTS ASSURANCES RELATED TO
POSSIBLE EXTRADITION OF S.S. SANDHU AND R.S. GILL

REF: (A) NEW DELHI 02460; (B) STATE 68730;
(C) 98 NEW DELHI 5439; (D) 96 MEW DELHI 14669

THE FOLLOWING INFORMATION IS SENSITIVE BUT UNCLASSIFIED.
PLLEASE PROTECT ACCORDINGLY.

1. (SBU) DEPT PLEASE PASS TO L/LEI:SWITTEN, MBASSLE,
- CJOHNSON; SA/INS:SHKRAFT,RHAYNES; D0O]/OIA:SCRISCITELI

UNCLASSTFIED

PAGE 02 NEw DE 02852 01 oF 02 281231z

2. (SBU) EMBASSY ON APRIL 28 RECEIVED FROM THE INDIAN
EXTERNAL AFFAIRS MINISTRY (MEA) A DIPLOMATIC NOTE AND NON-
PAPER RESPONDING TO THE EMBASSY'S REQUEST FOR ASSURANCES
REGARDING THE POSSIBLE EXTRADITION FROM THE U.S. TO INDIA
OF RANJIT SINGH GILL AND SUKHMINDER SINGH SANDHU (REF B).
IT HAS BEEN CLEAR FROM OUR DISCUSSIONS WITH MEA OFFICIALS
ON THESE CASES THAT THEY UNDERSTAND US LEGAL REQUIREMENTS
AND ARE ANXIOUS TO SATISFY THEM. AFTER CONSULTATIONS WITH
OTHER MINISTRIES, MEA OFFICIALS AFFIRMED THAT, IF
EXTRADITED, GILL AND SINGH WOULD BE TRIED EXPEDITIOQUSLY.

Pagel~ 1

UNCLASSIFIED
Date Printed: CHANNEL: n/a 1
06-Dec~-2005 DOC_NBR: 20C0ONEWDEQ28S2 HANDLING: SBU

3. (sBU) BEGIN VERBATIM TEXT OF GOI DIP NQTE
NO. T-413/10/87(PT) DATED APRIL 25, 2000:

Page 1
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THE MINISTRY OF EXTERNAL AFFAIRS PRESENTS TTS COMPLIMENTS

+ TO THE EMBASSY OF THE UNITED STATES OF AMERICA IN NEW DELHI
AND HAS THE HONOUR TO INFORM THAT IN THE MATTER EXTRADITION
OF SUKHMINDER SINGH SANDHU AND RANJIT SINGH GILL FROM THE
UNITED STATES TO INDIA SUFFICIENT LEGAL, JUDICIAL AND QUASI
JUDICIAL SAFEGUARDS ARE AVAILABLE UNDER THE VARIOUS INDIAN
STATUTES AGAINST THE TORTURE OF CRIMINIALS IN INDIA.

ARTICLE 21 OF THE INDIAN CONSTITUTION GUARANTEES LIFE AND
LIBERTY OF A PERSON, AND SECTIONS 338 AND 331 OF THE INDIAN
PENAL CODE PROHIBIT TOQRTURE. PERSONS VIOLATING THESE
PROVISIONS ARE SUBJECT TO PROSECUTION UNDER THE LAW EVEN IF
THEY ARE PUBLIC SERVANTS. 1IN ADDITION TO THESE PROVISIONS,
ARTICLE 22 OF THE INDIAN CONSTITUTION GUARANTEES THE RIGHT
TO CONSULT WITH COUNSEL.

INDIA HAS ENACTED A LEGISLATION CALLED "PROTECTION OF HUMAN
UNCLASSIFIED

PAGE 03 NEw DE 02852 01 ofF 02 281231z
RIGHTS ACTS", UNDER WHICH A NATIONAL HUMAN RIGHTS
COMMISSION HAS BEEN CONSTITUTED WHICH HAS POWERS TO
INVESTIGATE THE VIOLATIONS OF HUMAN RIGHTS, EITHER UPON
COMPLAINTS MADE TO IT OR SUO MOTG. NEEDLESS TO SAY THAT
THE NATIONAL HUMAN RIGHTS COMMISSION SHALL HAVE ACCESS TO
THE EXTRADITEES. i

APART FROM THIS, THE FAMILY MEMBERS OF THE ACCUSED
(FUGITIVE CRIMINIAL IN THIS CASE) ARE .ENTITLED TO VISIT
THEM. 1IN ADDITION, THE INDIAN GOVERNMENT HAS NO OBJECTION
IN ALLOWING ACCESS TO THE OFFLCIALS OF THE US GOVERNMENT TO
MEET THE FUGITIVE CRIMINALS IN JAIL ON A CASE TO CASE AND
RECIPROCAL BASIS SUBJECT TO THE PROVISIONS OF INDIA LAWS.

THE- MINISTRY OF EXTERNAL AFFAIRS AVAILS ITSELF OF THIS
OPPORTUNITY TO RENEW TO THE EMBASSY OF THE UNITED STATES OF
AMERTCA IN NEW OELHI THE ASSURANCES OF ITS HIGHEST
CONSIDERATION.

END VERBATIM TEXT OF DIPLOMATIC NOTE
4. (SBU) BEGIN VERBATIM TEXT OF ATTACHED NON-PAPER:
THE FUGITIVE OFFENDERS/EXRADITEES ON RETURN TO INDIA 7O

FACE PROSECUTION ARE HANDED OVER TO THE INVESTIGATION/
PROSECUTION AGENCY OF THE STATE GOVERNMENT CONCERNED HAVING

Page - 2
) UNCLASSIFIED
pate Printed: CHANNEL: n/a
06-Dec-2005 = DOC_NBR: 2000NEWDEQ2852 HANDLING: SBU

JURISDICTION QVER THE SPECIFIC OFFENCE FOR WHICH EXTRADTION
HAS BEEN AGEED TO AND SURRENDER MADE IN RESPECT OF THE
EXTRADITEE,

IMMEIDATELY UPON ARRIVAL, AND WHITHIN A PERIGD OF 24 HRS oF
UNCLASSIFIED
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THEIR REACHING INDIA, THE EXTRADITEE HAS TO BE PRODUCED

BEFORE A MAGISTRATE. IF THE PROSECUTING AGENCY/AGENCIES
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: messagesll® €2}
SEEK POLICE CUSTODY, TO CARRY ON FURTHER INVESIGATION, THE
'MAGISTRATE MAY, AT HIS DISCRETION ALLOW IT FOR A MAXIMUM
PERIOD OF 15 DAYS. OTHERWISE THE ACCUSED IN REMANDED TO
JUDICIAL CUSTODY IN PRISON.

IN THIS PARTICULAR CASE SINCE THE EXTRADITION OF SUKHMINDER
SINGH SANDHU HAS BEEN GRANTED FOR AN OFFENCE COMMITTED IN
RAJASTHAN, HE WILL BE HANDED OVER TO RAJASTHAN POLICE.
SIMILARLY, MR, GILL WGULB BE HANDED OVER TO THE DELHI
POLICE.

THE PROSECUTION WOULD BE CARRIED OUT BY THE CONCERNED STATE
GOVERNMENTS BUT THE CENTRAL BUREAU OF INVESTIGATION (CBI)
MAY HAVE AN ADVISORY ROLE. THE RULE OF SPECIALITY AS
AGREED TO IN THE EXTRADTION TREATY BETWEEN INDIA AND USA
WILL BE STRICLY OBSERVED AND THEUSED WOULD S THETAND TRIAL
ONLY IN RESPECT OF THE OFFENCES FOR WHICH THE EXTRADITION
IS GRANTED BY THE UNITED STATES OF AMERICA,

END VERBATIM TEXT OF NON PAPER.
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SENSITIVE
E.Q. 12958: DECL: N/A.
TAGS: PREL, CJAN, PHUM, IN
. SUBJECT: INDIA PROVIDES HUMAN RIGHTS. ASSURANCES RELATED TO
POSSIBLE EXTRADITION OF $S.5. SANDHU AND R.S. GILL

5. (SBU) EMBASSY WILL FORWARD ORIGINAL COPIES OF THE ABGOVE
TWO DOCUMENTS NEXT WEEX BY CLASSIFED POUCH.
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May 8, 2004

Linda Jacobson

Assistant Legai Adviser, L/LEI
Office of the Legal Adviser
Room 5419

1.5, Departrnent of State
2201 C Street, NW
Washington, DC 20520

re: Kulvir Singh Barapind

Application for Protection Under Convention Against Torture

Dear Ms. Jacobsen:

I am writing you regarding Kulvir Singh Barapmd s application for protectlon
under the Convention Against Torture (“CAT").

As you may be aware, Mr. Barapind’s extradition to India was certified for
three offenses in the United States District Court by an extradition magistrate. See
In re Extradition of Singh, 170 F. Supp. 2d 982 (E.D. Cat. 2001). He has appealed
the certification of his extradition to the United States Court of Appeals for the Ninth
Circuit, and his appeal is pending.

In 2001 Sarah Criscitelli, an attorney for the United States Department of
State, was kind enough to outiine the procedures governing a relator's application
for protection under CAT. | wanted to confirm my understanding of what Ms,
Criscitelli communicated and also confirm that the information she provided me is

still accurate.

For your convenience | have enclosed Ms. Criscitelli's letter.

Ms. Criscetelli advised that on behalf of Mr. Barapind, | may submit any
documentation | believe relevant regarding the likelihood that he will be tortured in
india. The documentation may include written argument and evidence. [ further
understand that the Department of State will take such evidence under submission.
The Department of State, however, will not provide Mr. Barapind an opportunity for
oral argument, or provide Mr. Barapind any sort of hearing to present evidence,
even if he wishes to present live percipient or expert testimony.

"UNITED STATES DEPARTMENT OF STATE
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i also understand, the Department of State will not advise Mr. Barapind, or |
as his representative, of any findings made pursuant to his application, or, of any
decision made by the Department of State. Thus 1, nor Mr. Barapind, will be advised
whether the Department of State decides that it will surrender Mr. Barapind without
~ any diplomatic assurances rggarding his safety; ot if the Department of Staie
secures such diplomatic assurances; or if the Department of State refuses to
surrender Mr. Barapind based on the grounds that it would be in violation of CAT. -

Ms. Criscitelli further advised me that the Department of State does not read
Carnejo-Barretto v, Seifert, 218 F.3d 1004 (8t Cir. 2000), or Barapind v. Reno, 225
F.3d 1100 (9th Cir. 2000), to entitle Mr. Barapind to notice of a decision to surrender
him even though: 1) Cornejo-Barretto v. Seifert vecognized a relator’s right of action
to challenge determinations made by the Department of State under CAT; and, 2)
Barapind v. Reno recognized that in the event the Department of State decides to
surrender My, Barapind, he is entitled to challenge whether he can be surrendered
to India without an adjudication of his application for asylum.

In addition to seeking confirmation regarding the above, | would like to ask
three additional questions:

First, what is the time frame for submitting the application?

Second, when will the Depaﬁment of State begin its consideration of the
application?

Third, if in the adjudication of Mr. Barapind’s application the Department of
State is considering evidence other than that submitted by Mr. Barapind, will

the Department of State advise me of what evidence it is considering and
provide me an opportunity to respond to it?

Fourth, will the Department of State advise when it has arrived at-a decision?

i look forward to your response. If you woutd like to discuss any matter
related to Mr. Barapind's application under CAT, please do call me,

Sin
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INTERNATIONAL AND DOMESTIC LAW STANDARDS
GOVERNING APPLICATIONS FOR RELIEF FROM
EXTRADITION UNDER THE CONVENTION AGAINST
TORTURE

Margaret Satterthwaite
Research Director
Center for Human Rights & Global Justice-
New York University School of Law

Angelina Fisher
. Assistant Research Scholar
Center for Human Rights & Global Justice
New York University School of Law
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INTERNATIONAL AND DOMESTIC LAW STANDARDS
GOVERNING APPLICATIONS FOR RELIEF FROM EXTRADITION
UNDER THE CONVENTION AGAINST TORTURE

SuBMITTED TO THE HON. DRr. CONDOLEEZZA RICE, U.S. SECRETARY OF STATE

In the matter of the Extradmon of Kulvir Singh Barapind, Application for Rehef under
the Convention Against Torture of Kulvir Singh Barapind,

The Center for Human Rights and Global Justice, New York University School of Law
(the “CHRGJ™) respectfully submits th]s letter in support of the legal position taken by
the applicant, Kulvir Singh Barapind.'

INTEREST OF THE. CHRGJ

The CHRGJ at New York University School of Law focuses on issues related to
“global justice,” and aims to advance human rights and respect for the rule of law through
cutting-edge advocacy and scholarship. The CHRGJ promotes human rights research,
education and training, and encourages interdisciplinary research on emerging issues in
international human rights and humanitarian law. The CHRGIJ has been particularly
active in examining international and U.S. legal standards applicable to transfers of
individuals from the custody of the United States. In October 2004, the CHRGJ, together
with the Association-of the Bar of the City of New York issued a lengthy report, Torture
by Proxy: International and Domestic Law Applicable to “Extraordinary Renditions”
(New York: ABCNY & NYU School of Law, 2004).

SUMMARY OF THE LETTER ’

The night to be free from torture and cruel, inhuman or degrading treatment is a
right firmly entrenched in international law and clearly protected by U.S. law. The
United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (“CAT” or “the Conventmn”) makes it clear that the right to
be free from torture is absolute and nonderogable. The treaty also sets out, in Article 3, -
the accompanying right to be free from extradition or other transfer to a state where there
is a substantial risk of torture (also known as the right of non-refoulement).

! For purposes of the legal analysis set out in this letter, the CHRGJ assumes the facts presented by Mr.
Kulvir Singh Barapind in his-Application for Relief under the Convention Against Torture and in the
accompanying affidavits to be true and eredible. It is not our intention to assess these facts, but instead
to shed light on the legal standards relevant to Mr. Barapind's application for relief.

2 United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment, opened for signature December 10, 1984, G-A: Res. 39/46, 39 U.N. GAOR Supp. No. 51,
at 197, UN. Dec, A/RES/39/708 (1984), entered into force June 26, 1987, 1465 UN.T.S. 85, 23
LL.M. 1027 (1984), as modified, 24 [.L.M. 535, available at http:/fwww.ohchr.org/english/law/cat htm
(last visited Apr. 19, 2005).
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The United States ratified CAT in October 1994 with certain reservations. Upon
ratification, the United States declared that it would interpret the CAT Article 3 phrase
“where there are substantial grounds for believing that he would be in danger of being
subjected to torture™ to mean “if it is more I;kely than not that he would be tortured.” .

In addition to being set out in CAT the prohibitions against torture and non.
refoulement are included in the International Covenant on Civil and Political nghts
another treaty binding on the United States. The prohibitions are also enshrined in
numerous major international and regional human rights treaties and have been
recognized by international bodies and regional courts as fundamental human rights
protections reflected in customary international law.

The prohibition against torture and refowlement also forms part of positive U.S.
law. In 1994, the same year the U.S. ratified CAT, Congress enacted a federal law
criminalizing acts of torture.” Several years later, Congress enacted the Foreign Affairs
Reform and Restructuring Act of 1998 (FARRA), which explicitly provides that “It shall
be the policy of the United States not to expel, extradite, or otherwise effect the -
involuntary return of any person to a country in which there are substantial grounds for
believing the person would be in danger of being subjected to torture, regardless of
whether the person is physically present in the United States.™® To lmplernent the
provisions of CAT that prohibit extradition and other transfers where there is a risk of
torture, FARRA instructed ail relevant agencies to promulgate regulations implementing
this policy. In the context of extradition, “[tlhe FARR Act imposes a clear and
nondiscretionary duty: the agencies responsible. for camrying out expulsion, extradition,
and other involuntary retiurns, must ensure that those subject to their actions may not be
returned if they are likely to face torture.”’

! _ Sen. Exec. Rpt. 101-30, Resolution of Advice and Consent to Ratification (i990) (Ratification
Resolution) at I1.(2). This is the standard commonly used by the United States in determining whether
to withhold removal for fear of persecution. See INS v. Stevic, 467 U.S. 407, 429-30 (1984).

*  International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), UN GAOR, 21st Sess.,
Supp. No. 16, at 52, UN Doc. A/6316 Dec. 16, 1966, entered into force 23 March 1976, 999 UN.T.S,
171 (ICCPR). Although the ICCPR does not contain a direct prohibition against refoulement , the
Human Rights Committee has interpreted Article 7 to require that states party to the [CCPR “must not
expose individuals to the danger of torture or cruel, inhuman or degrading treatment or punishment
upon return to another country by way of their extradition, expulsion or refoulement.” Human Rights
Committee, General Comment 20, Article 7, UN. Doc. A/47/40 (1992) reprinted in Compilation of
General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N.
Doc. HRIGENM\Rev. ! at 30 (19%4), (HRC General Comment 20), para. 9 N

* 18 US.C. §2340 et seq. Domestic legislation was required because the Senate’s advice and consent to
CAT ratification was subject to the declaration that CAT was not self-executing. See Ratification
Resolution, supra note 3.,

¢ Foreign Affairs Reform and Restructuring Act of 1998, Pub. L. No. 105-277, div. G, Title XXII §
2242, 8 U.5.C. 1231 note (FARRA),

7 Cornejo-Barreto v. Seifert, 218 F.3d 1004 (9™ Cir. 2000) at 1012, rev'd, 379 F.3d 1075 (9“* Cir. 2004),
vacated as moot 389 F3d 1301 (9% Cir. 2004)

2
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The regulations 1mp1ementmg this policy m the context of extradition refer
explicitly to the standard set out in Article 3 of CAT,? and describe the procedures that
the Department follows when determining whether extradition should proceed in the face
of a concern about torture. The regulations provide that in order to implement the
obligation assumed by the United States pursuant to Article 3 of the Convention, the
State Department will consider whether the requested extraditee “is more likely than not”
to be tortured in the State requesting extradition.” At least one Circuit Court has
determined that a decision of the secretary of state may be subject to judicial review.'?

ANALYSIS

A. WHERE THERE ARE SUBSTANTIAL GROUNDS FOR BELIEVING THAT AN
INDIVIDUAL WOULD BE IN DANGER OF BEING SUBJECTED TQO TORTURE
UPON TRANSFER TO A SPECIFIC COUNTRY, THE TRANSFER OF THE
INDIVIDUAL WOULD BE A VIOLATION OF U.S. OBLIGATIONS UNDER THE
UNITED NATIONS CONVENTION AGAINST TORTURE.

i The United States is Prohibited by CAT from Sending An Individual to a
Country Where the Person Would be Subjected to Torture

CAT defmcs and prohibits torture and conduct that is considered cruel, inhuman

or degrading,'' and prohibits the transfer or refoulemenr of a person to a state that may

subject the mdmdual to torture.> CAT further requires all ratifying states o prevent,

& 22C.F.R. §952()(1).

?  22CF.R. §952(b).

" Corngjo-Barreto v. Seifert, 218 F.3d 1004 (9" Cir. 2000) (holding that individuals who fear torture
upon returt to a state of extradition may present a habeas claim under the general habeas statute, 22
U.5.C. §2241, alieging violation of, CAT via the Administrative Procedure Act, following the
Secretary of State’s decision to surrender the alien}. Subsequently, the Ninth Circnit held that its
statement in Cornejo was advisory and nonbinding. Cornigjo-Barreto v. Seifert, 379 F.3d 1075 9" Cir.
2004). Most recently, upon a rehearing en banc, the Court vacated the opinion published in 379 F.3d
1085 (9™ Cir. 2004) as moot, leaving the earlier decision (218 F. 3d 1004 (9* Cir. 2000) undisturbed.
Cornejo-Barreto v. Sejfert, 89 F.3d 1307 (9® Cir. 2004).

"' CAT, supra note 2, art. L.

2 14 art. 3.1. As the Convention’s preamble notes, at the time of CAT's formulation, torture and CID
treatment were already prohibited by Article 5 of the Universal Declaration of Human Rights, Article 7
of the Internatioral Covenant on Civil and Political Rights and also by the U.N. General Assembly’s
Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Punishment. Universal Declaration of Human Rights, G.A. Res. 217, UN.
GAOR, 3d Sess., U.N. Doc. A/810 (1948) art. 5, available at hitp://www.uphchr.chfudhr/lang/eng htm
(last visited Apr. 19, 2005) (providing that “no one shall be subjected ta torture or te cruel, inhuman or
degrading treatment or punishment”}; International Covenant on Civil and Political Rights, G.A. Res.
2200A (XX1), UN. GAOR, 21st Sess., Supp. No. 16, at 52, LLN. Doc. A/6316 Dec. 16, 1956, entered
into force 23 March 1976, 999 UN.T.5. |7{ avaifable at htp-/iwww.chchr.org/english/law/ccpr.htm
(last visited Apr. 19, 2005) (ICCPR), art. 7 (“no one shall be subjected to torture or to cruel, inhuman
or degrading freatment or punishment™); Declaration on the Protection of All Persons from Being

3
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investigate and criminalize acts of torture, as well as complicity or other participation in
torture by officials and. individuals acting with' the consent or acquiescence of an
official.”

Torture is defined by CAT as:

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such putrposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity. It does not include Ipenn or suffering arising only from, inherent in or
inciderital to lawful sanctions.

CAT px_'ohibits-thc transfer of individuals to states where they are in daﬁger of
torture. The rule is set out in Article 3(1):

No State Party shall expel, return (“refouler”) or extradite a person to another
State where there are substannal grounds for behevmg that he would be in danger
of being subjected to tortuze."

Subjected to Torm.re.and Otherlbmef, Inhuman or Degrading Treatment or Punishment, GA res. 3452
(XXX), annex, 30 U.N. GAOR Supp. (No. 34) at 91, U.N. Doc. A/10034 (1975), available at

http://www.ohchr orglenglish/law/declarationcat htm (last visited Apr. 19, 2005).
13 CAT, supra note 2, art. 4.1.

" When ratifying CAT, the United States specified its understanding concerning the definition of
“toriure.” The U.S. specified that the mental pain or suffering included in the definition of “torwre”
refers to prolonged mental harm caused by or resulting from: (1) the intenttonal infliction or threatened

- infliction of severe physical pain or suffering; (2) the adminisiation or application, or threatened
administration or application, of mind-altering substances or other procedures calculated to disrupt
profoundly the senses or the personality; (3} the threat of imminent death; or (4) the threat that another
person will imminently be subjected to death, severe physical pain or suffering, or the administration

- or application of mind-altering substances or other procedures calculated to disrupt profoundly the
senses or the personality. See 136 CONG. REC. §17486-01 {daily ed. Oct. 27, 1990); see also United
Nations Treaty Collection: Declarations and Reservations, available at

hgn://www.unbchr.chmﬁnﬂmenﬂib/m_txI2 asp htm {last visited Apr. 19, 2005). The understanding
is discussed in Association of the Bar of the City of New York, Human Rights Standards Applicable to

the United States' Interrogation of Detainees, April 2004 (HR Standards Report) available at

http:/fwww .abeny.org/pd FHUMANRIGHTS, pdf (last visited Apr. 19, 2005), at 20-21. Acts that the

CAT Committee has held constitute torture are discussed in greater detail in the HR Standards Report,
Catl6-17.

" The CAT non.refoulement obligation prohibits transfers to states where an individual is in danger of
torture, and not transfers to states where the individual faces the danper of CID freatment or
punishment. This was a deliberate choice on the part of the drafters who were concerned that although
“torture” could be defined with specificity, a definition of CID treatment or punishment was less easily
specified. J. HERMAN BURGERS & HANS DANELIUS, THE UNITED NATIONS CONVENTION AGAINST
TORTURE; A HANDBOOK ON THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN, OR

4
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The scope of CAT’s protection against refoulement is broad, imposing an obligation upon
the state not only to prevent torture in its own territory, but also to ensure that an
individual is not exposed to a risk of torture outside the state’s own borders, including in
considering whether or not to extradite a person to another state. '

The CAT non-refoulement obligation applies to all individuals who “would be in
danger of being subjected to torture” (emphasis added) and not just to individuals who
would be tortured upon transfer. The focus is on the future danger — on the potential
torture that might occur. A ratifying state violates the treaty whenever it transfers an
individual in the face of this risk, regardless of whether torture in fact occurs upon
transfer.

In assessing whether such a risk exists, CAT requires ratifying states to determine
whether “substantial grounds for believing that [an individual] would be in danger of
being subjected to torture” exist. The treaty specifies that “the competent authorities
shall take into account all relevant considerations including, where applicable, the
existence in the State concemed of a consistent pattern of gross, flagrant or mass
violations of human rights.”” In commentary and decisions, the CAT Committee has

PEGRADING TREATMENT OR PUNISHMENT (1988), at 70, 74, 122-23. However, the Human Rights
‘Committee has interpreted the ICCPR (to which the United States is also a party), to impose the
prohibition against refonfement to states where an individual faces the danger of CID treatment as well
as the danger of torture. The United States should also be guided by the jurisprudence of the European
Court of Human Rights and its Commission, interpreting Article 3 of the European Convention, infra
note 48, Article 3 of the European Convention prohibits torture and CID treatment or punishment but .
does not include a prohibition against refoulement. Nevertheless, the European Court and the European
Commission have interpreted European Convention Article 3 to prohibit transfers to states in which an
individual may be subjected to torture or to CID treatment or punishment: See Soering v. United
Kingdom, 161 Eur. Ct. HR. (ser. A) {1989). - ' '

¥ BURGERS & DANELIUS, supra note 15, at 125 (stating that Arficle 3 “makes it clear that a State is not
only responsible for what happens in its own territory, but it must also refrain from exposing an
individual to serious risks outside its territory by-handing him or her over to another State from which
treatment contrary to [CAT] might be expected.”) According to the CAT Committee, “the phrase
‘gnother State’ in article 3 refers to the State to which the individual concerned is being expelled,
refumed or extradited, as well as to any State to which the author may subsequently be expelled,
retureed or extradited.” Committee Against Torture, General Comment 1, Communications concerning
the return of a person to a State where there may be grounds he would be subjected to torture (article
3 in the context of article 22), U.N. Doc. A/53/44, annex X at 52 (1998), reprinted in Compilation of
General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N.
Doc. HREYGEN/1/Rev.6 at 279 (2003) (CAT Article 3 Comment), para.2. Similarly, the U.N, Human
Rights Committee has stated that under the I[CCPR *States parties must not expose individuals to the
danger of torture or cruel, inhuman or degrading treatment or punishment upon return to another
country by way of their extradition, expuision or refoulement. States parties should indicate in their
repoits what measures they have adopted to that end.” Human Rights Committee, General Comment
20, Replaces general comment 7 concerning prokibition of torture and cruel treatment or punishment
(44" Sess. 1992), reprinted in Compilation of General Comments and General Recommendations
Adopted by Human Rights Treaty Bodies, U.N. Doc. HROGEN\Rev.1 at 30 (1994) (HRC General
Comment 20).

¥ CAT, supra note 2, art. 3(2).
5
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provided guidance on interpretation of the non-refoulement standard, and the
considerations that should be taken into account in assessing the danger of torture.

First, the CAT Commitiee has interpreted “substantial grounds” to mean that “the
risk of torture must be assessed [by the State Party and the Committee] on grounds that
go beyond mere theory or suspicion. However, the risk does not have to meet the test of
being highly probable.”'® Second, the CAT Committee has determined that the
“substantial grounds for belief” standard requires both (i) a gencral assessment of the
conditions in the state to which an individual is to be transferred,’” and (i) a
particularized assessment of the danger of torture to the individual facing a transfer.”
This means that both the general country conditions and the particular situation of the.
individual in question are relevant considerations, though the CAT Committee has
indicated that a showing of risk under either prong may be sufficient without more. For
example, the CAT Committee has stated that applicants should not be returned to states
where reports of conditions indicate the danger of torture and the state of return is not a

party to CAT.2
ii.  The Prohibition Against Refoulement Plainly Applies to Extradition

The scope of the CAT prohibition against refoulement was broadly drafited to
ensure that no individual may be transferred to a state where he or she would be tortured.
The provision applies to:

(i) all types of transfer by a ratifying state (including deportations or
transfers pursuant to extradition treaties); and

(ii) all persons at risk of torture; and

(iii) all countries where that risk exists.

"~ ™ CAT Anticle 3 Comment, s@ra note 16, para, 6.

¥ Among the sources of information the CAT Committee will consider is whether the state to which an
individual may be refurned is “one in which there is evidence of a consistent pattemn of gross, flagrant
or mass violations of human rights.” CAT Anticle 3 Comment, supra note 16, para §.

¥ According to the CAT Committee, “The grounds for belief are subjective to the individual in danger of
being tortured.” /4. para. 7. To assess a particular individual's risk, the CAT Comumnittee will look to
whether the individual has engaged in activity “within or outside the State concerned which would
appear to make himvher particularly vulnerable to the risk of being placed in danger of torture were
he/she to be expelied, returnied or extradited to the State in question.” /d. para 8. See also Mutombo v.
Switzerland, Cominunication No. 13/1993, Committee Against Torture, UN. Doc. A/49/44 at 45
(1994) (applicant for CAT relief must show that the risk of torture is specific to that individual).

2 See Mutombo v. Switzerland, supra note 20; Khan v. Canada, Communication No. 1571994,
Cormmittee Against Torture, U.N. Doc. A/50/44 at 46 (1994) (the Committee found that because
Pakistan was not a party to CAT, the petitioner's return would not only put himr in danger of torture,
but would strip him of any possibility of applying for protection under CAT). On the other hand, the
fact that the state of return is a party to CAT does not preclude a finding that 2 particular person may
be at risk of torture in that state. Alan v. Switzerland, Communication No. 21/1995, Committee Against
Torture, U.N. Doc. CAT/C/16/Df21/1995 (1996).

6
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The original draft of Article 3(1) referred to expulsion and return only. The reference to
extradition was added to make clear that Article 3 would “cover all measures by which a
person is physically transferred to amother state.”” Because of the breadth of this
provision's scope, concems were faised during the drafting of CAT about whether the
non-refoulement obligation could conflict with states’ obligations under existing
extradition treaties. According to a report of the Working Group of states responsible for
negotiating the text of CAT:

Some delegations indicated that their States might wish, at the time of
signature or ratification of the Convention or accession thereto, to declare
that they did not consider themselves bound by Article 3 of the
Convention, in so far as that article might not be compatible with
abligations towards States not Party to the Convention under extradmon
treaties concluded before the date of the signature of the Convention.”

Thus, states were aware of and on notice that a reservation or declaration asserting the
primacy of extradition treaties over the CAT prohibition against refoulement could be
made at the time of ratification. In fact, the initial package of declarations, reservations
and understandings to accompany CAT sent by President Reagan to the Senate for
ratification included a recommended reservation that “[t}he U.S. does not consider itself
bound by Article 3 insofar as it conflicts with the obligations of the United States toward
States not a party to the Convention under bilateral extradition treaties with such
states.”®* This proposed teservation was excluded from the final instrument of U.S.
ratification. The rejection of this requested reservation was in line with procedures
established prior to the ratification of CAT. The U.S. government has explained that,
before ratification of CAT, “the Department of State relied on the law and practice of the
United States to provide authority for declining to extradite a fugitive to another State
party where there are substantial grounds to believe he would be in danger of being

#  BURGERS & DANELIUS, supra note 15, at 126. The reference (o refoulement originates in, but differs *
from, Article 33 of the Refugee Convention, which states that “No Contracting State shall expel or,
retum (“‘refouler”) a refugee in any manner whatsoever to the frontiers of temritories where his life or
freedom would be threatened on account of his race, religion, nationality, membership of a particular
social group or political opinion.” Convention Relating to the Status of Refugees, opened for signature
July 28, 1951, 19 UST. 6259, 6261, 189 UN.T.S. 150, 152, enteréd info force Apr. 22, 1954,
available at hitp://www.ohchr.orgfenglish/law/refugees htm (last visited Apr. 19, 2005). While the

- Refugee Convention protects only persons who meet one of five specified categories that form a basis
for persecution under the Refugee Convention, CAT was intended to apply to “any person who, for
whatever reason, is in danger of being subjected to torture if harided over to another country.”
BURGERS & DANELIUS, supra note 15, at 125.

2 U.N. Doc. E/CN.4/1367, para. 18, cited in BURGERS & DANELIUS, supra note 15, at 126-27. In fact, no
such reservation was made by any state.

® 5, Treaty Doc. No. 100-20, at iii, 9-14 (1988) (adding that “This reservation would eliminate the
possibility of conflicting treaty obtigations. This is not to say, however, that the United States would
ever surrender a fugitive to a State where he would actually be in danger of being subjected to torture.
Pursvant to his discretion under domestic iaw, and existing treaty bases for denying extradmon the
Secretary of State would be able to satisfy himself on this issue before surrender.”).
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subjected to torture. (emphasis added). The proposed reservation to CAT Article 3
was out of step with the historical leadership of the U.S. as a “vigorous supporter of the
international fight against torture,” where “[torturc] is categorically denounced as a
matter of policy and as a tool of state authority.” 6 In the years since the U.S. ratified the
Convention, regulations and procedures have been promulgated to give full force to
Article 3’s prohibition on réfoulement in the context of extradition.

i, The Prohibition Again;s*r Refoulement is Absolute and Nonderogable
; .
Article 2(2) of CAT provides that

No exceptional circumstances whatsoever, whether a state of war or a threat of
war, internal political mstabllzty or any other public emergency, may be invoked
as a justification of torture.”’

The absolute nature of the prohibition of torture was specifically referenced in CAT to
clarify that freedom from torture is one of “the few fundamental rights of the individual”
from which no derogation is permitted under intemational law, even in times of war or
other emergency.?® After the terrorist attacks of September 11, 2001, the CAT Committee
issued a statement in which it condemned. the attacks, expressed “profound condolences
to the victims, who were nationals of some 80 countries, including many States partles to
[CAT]),” and reminded states of the non-derogable nature of their CAT obligations.”® The
CAT Committee highlighted the obligations contained in article 2 (prohibition of torture
under all circumstances), article 15 (prohibiting confessions extorted by torture being
admitted in evidence, except against the torturér), and article 16 (prohibiting CID
treatment or punishment). The Committee added that these provisions must be observed
in all circumstances, and expressed confidence that “whatever responses to the threat of

B Committee Against Torture, Consideration of Reports Submitted by States Parties Under Article 19 of
the Convention; Initial reports of States parties due in 1995 United States of America,
CAT/C/28/Add.5, Feb. 8, 2000, available at

http://www.unhchr.ch/tbs/doc.nsf{Symbol YCAT.C 28.Add 5 En?OpenDocument {last visited April
19, 2005) (U.S. Initial CAT Report), para. 165.

% Id The same sentiment was expressed by President Bush on the United Nations Intemational-Day in
Support of Victims of Torture: “The United States is commifted to the world-wide elimination of
torture and we are ieading this fight by example.” President George W. Bush, Statement by the
President on the United Nations International Day in Support of Victims of Torture (June 26, 2003)
{transcript available at htp:/fwww.whitehouse.gov/news/releases/2003/06/20030626-3 .html  (fast

visited Apr. 19, 2005).
7 CAT, supra note 2.
% BURGERS & DANELIUS , supra note 5, at 124.

®  Committee against Torture, UN. Doc. No. CAT/C/XXVIlMisc.7, Nov. 22, 2001; see also Committee
- Against Torture U.N. Doc. No. Af52/44, para. 258 (1997) (“[A] State party to the Convention [against
Torture] ... is precluded from raising before [the] Committee [against Torture] exceptioﬁal
circumstances as justification for acts prohibited by article 1 of the Convention. This is plainty
expressed in article 2 of the Convention.”); Committee Against Torture, UN. Doc. No. A/51/44,
paras. 1 80-222 ( 1997), Inquiry under Article 20 (same).
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international terrorism are adopted by States parties, such responses will be in confonmty
with the obligations undertaken by them in ratifying the Convention against Torture.”™®

The CAT Committee has specifically addressed the non-refoulement obligations
of ratifying states when considering the return of asylum seekers and other foreigners
who may present a security risk:

[Tlhe test of article 3 of the Convention is absolute. Whenever substantial
grounds exist for believing that an individual would be in danger of being
subjected to torture upon expulsion to another State, the State party is
under obligation not to return the person concerned fo that State. The
nature of the activities in which the person concerned engaged cannot be a
material consideration when makmg a determination under article 3 of the
Convention.!

The CAT Committee’s holding has been "echoed by the Human Rights
Committee, which is charged with monitoring the implementation of the ICCPR.%? In its

- General Comment No. 20 on article 7 of the ICCPR, the Human Rights Cormmittee

commented on the link between removal, expulsion or refoulement of non-nationals and
torture noting that:

States parties must not expose individuals to the danger of torture or cruel,
inhuman or degrading treatment or punishment upon retum to another
country by way of their extradition, expulsion or refaulemem

The Human Rights Committee has also acknowledged the difficulties that a state faces in
a prolonged fight apainst terrorism, but has determined that “no exceptional
circumstances whatsoever can be invoked as a justification for torture.”**

*  Committee against Torture, U.N. Doc. No. CAT/C/XXVII/Misc.7, Nov. 22, 2001. Similarly, although
not binding under international law, & resolution specifically focusing on the need to protect human
rights and- fundamental freedoms- while countering terrorism was adopted for the first time by the
General Assembly on 18 December 2002 (General Assembly, Protection of human rights and
Jundamental freedoms while countering terrorism, UN. Doc. No. A/RES/57/219 (Feb. 27, 2003). It
affirmed that states must ensurc that any measure taken to combat terrorism complies with their
obligations under mtemauona! law, in particular international human rights, refugee and humanitarian
law,

M Paer v, Sweden, Communication No. 39/1996 Committee Apgainst Torture UN. Doc.
CAT/C/i8/DI39/1996 (1997).

% The U.S. Senate ratified the [CCPR on April 2, 1992, and the ICCPR came into force for the United

States on September 8, 1992. See 138 Cong. Rec. $4781-84 (daily ed. Apr. 2, 1992); United Nations
Treaty Collection: Declarations and Reservations, available at

hitp:/fwww.ynhchr chilitml/menud/b/treaty (2 asphtm (last visited Apr. 21, 2005). Thus,

interpretation of the non-refoulement principle under the [CCPR is helpful to the interpretation of the

norm under CAT.
¥ HRC General Comment 20, supra note 16, para. 9.

Conclusions and recommendations of the Committee against Torture, Egypt, UN. Doc.
CATIC/CR/29/4 (2002), para. 4.
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v, Application

CAT specifies certain considerations that must be taken into account when a state
is deciding whether or not there are substantial grounds for believing that an individual
would be in danger of being tortured. Article 3 requires the relevant decision-maker to
weigh all relevant evidence, including the existence, in the state of dest:mation, of a
consistent pattern of gross, flagrant.or mass violations of human rights.”” In addition, as
stated above, the fact that a country of destination has not ratified CAT is also a relevant
consideration.

Although India signed CAT in 1997, it has not ratified the Convention® While
this fact is not dispositive, it is relevant to the assessment of the extraditee’s risk. In
addition, the most recent Department of State Country Report on Human Rights Practices
in India pointed to a widespread pattern of torture in India, noting that although

[t]he law prohibits torture, and states that confessions extracted by force generally
are inadmissible in court ...authorities often used torture during interrogations .
Because many alleged torture victims died in custody, and others were afraid to
speak out, there were few firsthand accounts, although marks of torture often were
found on the bodies of deceased detainees. The prevalence of torture by pelice in
detention facilities throughout the country was reflected in the number of cases of
deaths in police custody. Police and jailers typically assaulted new prisoners for
money and personal articles. In addition, police commonly tortured detainees
during custodial interrogation. Although police officers were subject to
prosecution for such offenses under the Penal Code, the Government often failed
to hold them accountable. According to [Amnesty International], torture. usuaily
took plae_l,ce during criminal investigations and followmg unlawfu[ and arbitrary
arrests.

The affidavits submitted in support of the Application for Relief under the Convention
Against Torture suggest that an individual in the position of Mr. Kulvir Singh Barapind
will more likely than not be tortured if extradited to India. Accordingly, a decision to
extradite Mr, Kulvir Singh Barapind under such circumstances would constitute a
violation of Article 3 of CAT. '

¥ CAT, supra note 2, art. 3(2).

% UN. Convention Against Torture and other Cruel, Inhuman or Degrading Treatment, stotus of
ratifications, United Nations, Treaty Series, wvol. 1465, p. 85, available
http:/funreaty.un. org/.'ENGUSl-Ublble/englnshmtemetb:blelpartl/chaptcrIWu'eaxvl4 asp (last visited
Apr. 19, 2005).

7 U.S. DEP'T. OF STATE COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES 2003: INDIA (2004),

available at httpr//www state gov/g/dri/ris/hrpt/2004/41 740.htm (last visited Apr. 19, 2005).

i0
TTINIOT AQQIBIETY

146



o

htl

UNCLASSIFIED

CHRGJ ANALYSIS OF INTERNATIONAL AND DOMESTIC LAW STANDARDS

WHERE CIRCUMSTANCES INDICATE THAT THERE ARE SUBSTANTIAL GROUNDS
FOR BELIEVING THAT UPON TRANSFER TO A STATE AN INDIVIDUAL WOULD BE IN
DANGER OF BEING SUBJECTED TO TORTURE, THE TRANSFER OF THE INIDIVUAL
TQ SUCH STATE COULD BE A VIOLATION OF CUSTOMARY INTERNATIONAL LAW

The prohibition against torture and 1ll-treatment has risen to the level of jus

‘cogens — a peremptory norm of international law.® The prohlbltlon against refoulement

is also often recognized as a ‘norm of customary intemnational law.® The UN. Special
Rapporteur on Torture has stated that “The principle of non-refoulement is an inherent
part of the overall absolute and imperative nature of the prohibition of torture and other
forms of ill-treatment.”*?

That the prohibition against refoulement to states where an individual faces the

danger of torture is a broadly accepted norm is also shown in part by the large number of

38

1%

40

See Case of Al-ddsani v.United Kingdom,, [2001] Ewr, CLH.R. 752 (21 November 2001) {expressly
finding that the prohibition on torture is a jus coagens norm); RESTATEMENT {THIRD) OF FOREIGN
RELATIONS Law § 702 (1986) (same). See also Abebe-Jira v. Negewo, 72 F3d 844, 847 (11th Cir.
1996); In re Estate of Ferdinand Marcos, Human Righets Litigation, 25 F.3d 1467, 1475 (9th Cir.
1994); Siderman de Biake v. Republic of Argenving, 965 F.2d 699, 716 (9th Cir. 1992); Cornejo-
Barreto v. Seifers, 218 F.3d 1004, 1006 (9th Cir. 2000); Preshyterian Church of Sudan v. Talisman
Energy, Inc., 244 F. Supp. 2d 289 (§.D.N.Y. 2003); Mehinovic v. Vuckovic, 198 Supp. 2d 1322 (N.D.
5a.2002); Doe v. Islamic Salvation Front, 993 F. Supp. 3, 7 (D.D.C. 1998); Doe v. Unocal, 963 F.
Supp. 880, 890 (C.D. Cal. 1997); Human Rights Watch, Still at Risk: Diplomatic Assurances no
Safeguard against Torture (2005), Human Rights Watch vol, 17, No.4{D).

GUY 5. GOODWIN-GILL, INTERNATIONAL LAW AND THE MOVEMENT OF PERSONS BETWEEN STATES 141
(1978); G. STENBERG, NON-EXPULSION AND NON-REFOULEMENT: THE PROHIBITION AGAINST REMOVAL
OF REFUGEES WITH SPECIAL REFERENCE TO ARTICLES 32 AND 33 OF THE 1951 CONVENTION RELATING
TG THE STATUS OF REFUGEES (1989); Martin A. Rogoff, Interpretation of [nternational Agreements by
Domestic Court and the Politics of International Treaty Relations: Reflections on Some Recent
Decisions of the United States Supreme Court, 11 Am. U.J. Int’l L. & Pol’y 559, 579 (1996); David
Weissbrodt and Isabel Hortreitere, The. Principle of Nou-refoulement: Article 3 of the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Funishment in Comparison
with the Non-refoulement Provisions of Other International Human nghts Treaties, 5 Buff. Hum. Ris.
L. Rev., 1, 7 (1999); Arthur Helton, Applying Human Rights Law in U.S, Asplum Cases, 3 Int’l Civ.
Liberties Rep. 1, 2 (2000); A. Montavon-McKillip, CAT Among Pigeons: The Convention Against
Torture, A Precarious Intersection Between International Human Rights Law and U.S. Immigration,
44 Ariz. L. Rev. 247, 269 (2002). The Inter-American Court of Human Rights has similarly held that
the prohibition against torture is a jus cogens norm, which prohibits an individuzal from return to a
country where that person is likely to be tortured, even if the individual is suspected of terrorist
activities. Report on the Situation of Human Rights of Asylum Seekers within the Canadian Refugee
Determination System, Inter-Am. Court H.R, OEA/Ser.L/V/I1.[06, Dac. 40 rev., February 28, 2000
(para. 154). (“[TThe prohibition of torture as a norm of jus cogens — as cndiﬁed in the American
Declaration generally, and Article 3 of the U.N. Convention against Torture in the context of expulsion
— applies beyond the terms of the 1951 [Refugee] Convention. The fact that a person is suspected of or
deemed to have some relation to terrorism does not modify the obligation of the State to refrain from
return where substantial grounds of a real risk of infiuman treatment are at issue.”).

Repori by the Special Rapporteur on Torture, Theo van Boven to the United Nations General
Assembly, UN. DocA/59/324, Aug. 23, 2004, paras. 2529, available at

http://daccessdds.un.org/doc/UNDOC/GEN/NO4/498/52/PDF/NQ449852. pdf?OpenElement.
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treaties that mcorporate the prohibition, and the number and variety of states that have
ratified them.*' CAT has been ratified by an overwhelming majority of states.*? The
states that have not signed or ratified CAT are states that have yet to recognize fully the.
prohibition against torture in their own domestic law or practice. The practice of the
states that have ratified or sipned CAT also supports the conclusion that the nown-
refoulement principle embodied in CAT is widely accepted.*

The inclusion of similar prohibitions in a number of multinational or regional
treaties enacted before CAT also supports the status of non-refoulement as a rule of
customary mtematlonal law, and shows that the protection afforded by the principle has
expanded over time. ¥ For example, Articlec 13 of the Inter-American Torture
Convention provides that: :

*' o determine whether a principle included in intemnational treatiés is a part of customary international
law, U.S. courts will look to, inter alia, the “relative influence of [non-ratifying or signatory states] in
intemational affairs. Flores v. Peru, 343 F.3d 140 (2™ Cir. 2003) at 163. States that are not party to
CAT include: Angola, the Bahamas, Barbados, Bhutan, Brunei Darussalam, the Central African
Republic, Democratic People’s Republic of Korea, the Dominican Republic, Gambia, Guinea-Bissau,
India, Madagascar, Nauru, Nicaragua, Pakistan, San Marino, Sao Tome and Principe, Thailand and
Sudan, For a full list of states that are not party to CAT, see

http:/fwww unhchr.ch/tbs/doc.nsEnewhvstath 0penViewd Start=1&Count=250& Expand=1.1#
1.1 (last visited Apr. 19, 2005). Many of these states have a relatively low profile in intemational
affairs. Significantly, many of these states have committed themselves to the non-refoulement principle
by ratifying other treaties that include the principle, including, for example, the African Union
Convention Goveming the Specific Aspects of Refugee Problems in Africa, concluded on Sept. 10,
1969, entered into force June 20, 1974, 1001 UN.T.S. 45 (ratified by 44 states to date). For ratification
status of these treaties, see Office of the United Nations High Commissioner for Human Rights, Status
of Ratifications of the Principal Interpational Human Rights Treaties, available at
http:/fwww.unhchr.ch/pdffreport. pdf (Status of Ratifications) (last visited Apr. 19, 2005).

2 As of June 9, 2004, CAT had been ratified by 136 states and signed by 12 additional states. Only two
states, the United States and Germany, entered reservations to Article 3. See Status of Ratifications,
supra note 41 (last vigited Apr. 19, 2005). Neither reservation indicates an intent to derogate from
CAT’s non-refoulement requirement. The U.S. ratification of CAT states its understanding that Article
3.1°s requirement 6f “‘substantial grounds™ to mean “if it is likely than not that he would be tortured.”
Id. Germany declared its opinion that Article 3 expressed an obligation on the part of a state, which
was met by existing German domestic law. /d.

“  Fifty-four states have recognized the competence of the Committee against Torture to receive and
process individval communications concerning those states’ practices under CAT Asticle 22, See
Status of Ratifications, supra note 41.

% See, e.g., American Convention on Human Rights, Nov. 22, 1969, KAV 2305, 9 ILM 673 (1970),
O.A.S. Treaty Series No. 36, art. 5, P 2, OEA/Ser. L/VAL23 doc. rev. 2, art. 5 entered into jforce July
18, 1978, available at hitp//www.cidh.org/Basic ic3.htm (last visited Apr. 19, 2005) (American
Convention). Article 22(8) of the American Convention states that “In no case may an alien be
deported or retutned to a country, regardless of whether or not it is his country of origin, if in that
country his right to life or personal freedom is in danger of being violated because of his race,
nationality, religion, social status, or political opinion.” However, Article 27 of the American
Convention allows a state to derogate from Article 22 (and other provisions) during “times of war or
other public emergency that threaten the independence and security of the State party " See also 1987

" Inter-American Convention to Prevent and Punish Torture, O.A.S. Treaty Series No. 67, entered into
force February 28, 1987, reprinted in Basic Documents Pertaining to Human Rights in the [nter-
American System, OEA/Ser.L.V/11.82 doc.6 rev.1 at 83 (1992), available ar
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Extradition shall not be granted nor shall the person sought be returned
when there are grounds to believe that his life is in danger, that he will be
subjected to torture or to cruel, inhuman or degrading treatment or that he
will be tried by spec1al or ad hoc courts in the requesting States.**

In Africa, regional treaties containing a non-refoulement standard mclude the
Convention Governing the Specific Aspects of Rcfugee Problems in Afnca and the
Aﬁ1can {Banjul] Charter on Human and Peoples’ Rights."

The European Convention for the Protection of Human Rights and Fundamental
Freedoms (European Convention)*® does not contain an explicit prohibition against
refoulement. However, Article 3 of the Convention provides that “[n}o one shall be
subjected to torture or to inhuman or degrading treatment or punishment.” The European
Court has interpreted Article 3 to encompass a prohibition against refoulement, based on
what it expressly identifies as a set of shared norms: the “common heritage of political
traditions, ideals, freedom and ‘the rule of law” of the states party to the European
Convention.*” In the seminal case of Soering v. United Kingdom, the European Court of

http-//www.oas.org/juridico/english/Treaties/a-S | .htm] (Yast visited Apr. 19, 2065),

4 “Unlike CAT and the European Court of Human Rights’® case law on refoulement, the Inter-American
Convention threshold for knowledge of likelihood of torture is not “substantial” grounds, but rather,
any ground for belief that a person will be subject to torture or CID treatment. .

%  The Convention Governing the Specific Aspects of Refugee Problems in Africa, adopted 1974,
entered into jforce June 20, 1974, 1001 UNTS. 45, available through htp://www.africa-
union.org/home/Welcome.htm (last visited Apr. 19, 2005), art. 2(3} (*No person shall be subjected by
a Member State to measures such as rejection at the frontier, refurn or expulsion, which would compel
him to return to or remain it a territory where his hfe, phys:cal integrity or liberty would be
threatened.... ).

*7 Adopted 26 June 1981, entered info force Oct. 21, 1986, OAU Doc. CAB/LEG/67/3, Rev. 5, reprinted
in. 21 LL.M. 58 (1982), gvailable through_http:/fwww.africa-upion.org/home/Welcome.htm (last
visited Apr. 19, 2005), art. 2{3) (“No person shall be subjected by a Member State to measures such as
rejection at the frontier, return or expulsion, which would compel him to return or'to remain in a
territory where his life, physical integrity or liberty would be threatened for the reasons set out in
Article I, paragraphs 1 and 27),

% European Convention for the Protection of Human Rights and Fundamental Freedoms, 213 UN.T.S.
222, opened for signature Nov. 4; 1950, entered into force Sept. 3, 1953, as amended by Protocols Nos
3,5, 8, and 1t which entered into force on 21 September 1970, 20 December 1971, 1 January 1990,
and 1 November 1998 respectively, available at
htp-/www echr.coe.int/Copvention/'webConvenENG.pdf (last visited Apr. 19, 2005) (European

Convention).

4% Soering v. United Kingdom, 161 Eur. Ct. H.R. (ser. A) (1989), para. 88. The jurisprudence of the
European Commission in interpreting the principle- of non-refoulement under the .European
Convention is particularly instructive because CAT Article 3’s prohibition of refowlenent is based in
part on the jurisprudence of the European Commission of Hurran Rights. According to Burgers and
Danelius (who participated in the drafting of CAT and whose authoritative text on the treaty includes
discussion of the CAT travaux préparatoires), CAT Article 3 was “inspired by the case law of the
European Comntission of Human Rights with regard to Article 3 of the European Convention . . . . The
Commission has considered that the prohibition of torture and inhuman or degrading treatment in
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Human Rights held that the extradition to the United States of a German citizen accused
of murder in the United States and arrested in the United Kingdom would be a violation
of Article 3 of the European Convention. The court emphasized the absolute, non-
derogable prohibition on torture and of other inhuman or degrading treatment and held
that:

“~

Article 3 makes no provision for exceptions and no derogation from it is
permissible in time of war or other national emergency. This absolute
prohibition of torture and of inhuman or degrading treatment or
punishment under the terms of the Convention shows that Article 3
enshrines one of the fundamental values of the democratic societies
making up the Council of Europe. It is also to be found in similar terms in
other international instruments such as the 1966 International Covenant on
Civil and Political Rights and the 1969 American Convention on Human
Rights and is generally recognised as an internationally accepted
standard.>

The court also examined whether the European Convention’s Article 3 prohibition.
against torture and CID treatment also applied to the extradition of an individual to a state
where the individual was at substantial risk for torture or CID treatment. The court
concluded that it did:

The fact that [CAT] should spell out in detail a specific obligation
attaching to the prohibition of torture does not mean that an essentially
similar obligation is not already inherent in the general terms of Article 3
of the European Convention. It would bardly ‘be compatible with the
underlying values of the Convention, that “common heritage of political
traditions, ideals, freedom -and the rule of law” to which the Preamble
refers, were a Confracting State knowingly to surrender a fugitive to
another State where there were substantial grounds for believing that he
would be in danger of being subjected to torture, however heinous the
crime allegedly committed . . . . [Ijn the Court’s view this inherent
obligation not to extradite also extends to cases in which the fugitive
would be faced in the receiving State by a real risk of exposure to inhuman
or degrading treatment or punishment proscribed by that Article.” :

article 3 of the European Convention does not only oblige a State to prevent torture within its own
territory, but also to refrain from handing a person over to another State where he might, with some
degree of probability, be subjected to tortre.” BURGERS & DANELIUS, supra note 15, at 125; see also
id at 125-128 (describing European Commission case law and the negotiations and discussions among
states that lead to the final version of CAT Article 3, incorporating the Furopean Commission's
interpretation of Article 3 of the Eurcpean Convention).

50 Soering v. United Kingdom, supra note 49.
i '
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The European Court subsequently confirmed its decision and extended the prohibition on
refoulement to any kind of forced removal or transfer of an individual where there are
substantial grounds to believe the person would face torture or ill-treatment ™

The European Court of Human Rights has also addressed the norm of non-
refoulement in the context of terrorism and national security. The Coust has held that the
prohibition against re oulement is based on “one of the most fundamental values of
democratié society,” and may not be violated even on national security grounds.** In
Chahal v. United Kingdom,> the government of the United Kingdom claimed that the
petitioner was a threat to the United Kingdom’s national security, refused his claim for
asylum and issued a deportation order. The Court found. that Chahal would be in danger
of ill-treatment if sent to India, and stated that the absolute nature of Article 3 applied to
expulsion cases to block risky transfers. With respect to the United Kingdom’s claim that
the petitioner posed a threat to its national security, the Court stated that: .

The Court is well aware of the immense difficulties faced by States in

modem times in protecting their communities from terrorist violence.

However, even in these circumstances, the Convention prohibits in
absolute terms torture or inhuman or degrading treatment or punishment,

irrespective of the victim’s conduct. . . . The prohibition provided by
‘Article 3 against ill-treatment is equally absolute in expulsion cases. Thus,

whenever substantial grounds have been shown for believing that an

individual would face a real risk of being subjected to treatment contrary
to Article 3 if removed to another State, the responsibility of the

Contracting State to safeguard him or her against such treatment is

engaged in the event of expulsion . . . . In these circumstances, the
activities of the individual in questlon, however undesirable or dangerous,

cannot be a material consideration. 36

The jurisprudence of these regional courts is not binding on the United States.
The uniformity with which these courts renounce refoulement to states where a person
would be in danger of being subjected to torture, however, reinforces the status of the

2 Cruz Varas v. Sweden, 201 Eur. Ct. H.R. (ser. A) (1989) paras. 69-70 (holding that European
Convention Article 3’s prohibition against a state’s transfer of an individual to another state where the
persen will face a real risk of torture or CID treatment applies to expulsions as well as extraditions);
Vilvarajah and Others v. United Kingdom, 215 Eur, Ct. H.R. {(ser. A)(1991) para {03 (same).

*} Chahalv. United Kingdom, 23 Eur. Ct. H.R. 413 (ser. A) (1996), para. 79.

* Tomasi v. France, 15 Eur. Ct. HR. 1 (Ser. A) (1992), para. 1 15 (“The requirements of the
investigation and the undenjable difficulties inherent in the fight against crimie, particularly with regard
to terrorism, cannot result in limits being placed.on the protection to be afforded in respect of the
physical integrity of individuals.”).

%23 Eur. Ct. H.R. 413 (ser. A) (1996).

* 1 paras. 79-80. See also Ahmed v. Austria, 24 Eur. H.LR. Rep. 278, 287 and 291 (1997) {even
individuals that a transferring state classifies as “undesirable or dangerous™ may not be extradited or
transferred to a state “where substantial grounds have been shown for believing that the person
concerned faces a real risk of being subjected to torture.”). :
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prohibitions against torture and refoulement as fundamental norms of international law.
The extradition of an individual like Mr. Kulvir Singh Barapind to India under
circumstances which indicate that he would be in danger of being tortured would thus be
a violation of such norms.

-C.  WHERE CIRCUMSTANCES INDICATE THAT IT IS MORE LIKELY THAN NOT

THAT AN INDIVIDUAL WOULD BE TORTURED UPON TRANSFER TO A STATE,

_THE TRANSFER OF THAT INDIVIDUAL TO SUCH STATE WOULD BE A
VIOLATION OF U.S. LAW. :

When Congress implemented CAT’s non-refoulement. provisions through
FARRA, it required relevant agencies to promulgate all regulations necessary to ensure
that the U.S. does not risk contravening the rule.’’ The FARRA Regulations broadly
protect three categories of people: (i) individuals subject to “summary exclusion™ (also
known as “expedited removal™), (ii) individuals subject to removal orders, and (iii)
individuals subject to extradition orders. The various executive agencies use different
procedures when applying CAT protections to these categories of individuals. Since the
matter at hand relates solely to an extradition order, the discussion here is restricted to
legal standards applicable to the process of extradition.

i U.S. Law Governing Extradition

Generally, extradition from the United States is governed by 18 U.S.C. § 3184,
which confers jurisdiction on “any justice or judge of the United States” or any
authorized magistrate to conduct an extradition hearing under the relevant extradition
treaty. Under this statutory scheme, the extradition judge conducts a hearing in which the

, government must establish the following elements: (1) the court has jurisdiction over the
subject matter and individual; (2) the crime charged is an extraditable offense under the
relevant extradition treaty; (3) there is probable cause that the detainee committed the
alleged offenses; and, (4) the detainee has not shown by a “preponderance of the
evidence” a valid defense to the extradition.®® if, based on the evidence presented in the
extradition hearing, the government establishes these factors then the court may certify a .
detainee's extraditability. Such judicial determination.is “neither a final determination of
guilt or innocence nor a final determination of [the state’s] treaty and foreign policy
obligations;” rather, it is a preliminary jurisdictional and evidentiary finding.”® If the
judge certifies a detainee as extraditable, the process shifts to the secretary of state.

¥ FARRA, supra note 6, §2242(b).

$ 18USC.§ 3184; see alsa Hooker v. Klein, 573 F.2d 1360, 1367 (9™ Cir. 1978), cert. denied, 439 U.S.
932, 58 L. Ed. 2d 327, 99 5. Ct. 323 (1978); In re Petition of France for the Extradition of Philippe
Sauvage, 819 F. Supp. 896, 897 (S.D. Ca. 1993); Matrer of Demfanjuk, 603 F. Supp. 1468, 1470 (N.D.
OH 19885), citing, Bingham v. Bradley, 241 US. 511, 60 L. Ed. 1136, 36 S. Ct. 634 (1916); In Re
Extradition, 915 F. Supp. 206 (D. Guam 1995); Quinn v. Robinson, 783 ¥.2d 887, 783 (9'h Cir. 1986);
Corngjo-Barreto v. Seifert, 218 F2d 1004, 1009-1010,

¥ 18U.S.C. § 3184, In Re Extradition, 915 F. Supp. 206 (D. Guam 1995).
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Sections 3184 and 3186 vest the secretary of state with the responsibility for the
final determination of whether to surrender an alleged fugitive to a foreign state by means
of extradition.®® The regulations pertaining to extradition quote Article 3 of CAT.® and
specify that “in order to implement the obligation assumed by the United States pursuant
to Article 3 of the Convention, the State Department considers the question of whether a
person facing extradition from the United States “is more likely than not’ to be tortured in
the State requesting extradition when appropriate in making this determination.”® Using
the language of CAT. Article 3, the regulations stipulate that in making this
determination, the authorities must take into account “all relevant considerations
including, where applicable, the existence in the State concerned of a consistent pattern
of gross, flagrant or mass violations of human rights.”®

ii, Standard of Proof and Evidence Required in CAT Claims

The type of evidence needed to establish that an individual is “more likely than
not” te be tortured upon extradition is not.set out in the regulations. However, for CAT
claims in the context of immigration proceedings, the following evidence is generally . -
considered:® (i) evidence of past torture inflicted upon the applicant;* (ii) evidence that

©® 22 CFR §952(b).

22 CFR §95.2(a)1).
22 CF.R. § 95.2(b).
22 CF.R. § 95.2(2)(2).

8 CFR. § 208.16(c)(3), § 1208.16(c)(3). See generally Virgil Wiebe et-al., Asking for a Note from
Your Torturer: Corroboration and Authentication Requirements in Asylum, Withholding and Torture
Convention Claims, in 1 American Immigration Lawyers Association, 2001-02 Immigration and
-Nationality Law Handbook 414 (Randy P. Auerbach et al. eds., 2001). Jurisprudence of the Board of
Immigration Appeals {BIA) is not very heipful here. The BIA generally determines each applicant's
claim on a case-by-case basis, looking to factors such as the applicant’s race, ethnicity, religion and
sex, specific country conditions and the nature of the crime the applicant committed. Matter of M-8-A-,
23 L. & N. Dec. 474 (BIA 2002); Matter of G-A-, 23 1. & N. Dec. 366 (BLA 2002). Faor example, in
2002 the BIA granted protection to an Iranian Christian of Armenian descent, who had been convicted
for drug crimes in the United States, based on his religion, ethnicity, U.S. drug convictions, and the
length of time he spent in the United States. Matter of M-B-A-, supra. At the same time, the BIA
denied protection to a Nigerian woman who was also convicted of a drug-related crime, Matter of G-
A-, supra. In each case, the BIA looked to the applicants' testimony as well as the findings of the
Department of State and various human rights groups about the conditions in the applicants’ respective
countries. Compare Matter of M-8-A-, supra at 479 (citing the State Department's human rights report
to determine that in Nigeria "domestic and intemational rights groups generally operate without
govemment restriction"}; Matter of G-A-, supra (quoting the 1999 State Department human rghts,
report entry for Iran that there is “widespread use of torture and other degrading treatment” in Iran).
According to Gordon, Mailman and Yale-Loehr, the authors of an authoritative treatise on U.S.
immigration law and procedure, “fe]ssentially, while the *more likely than not’ standard requires only
‘preponderance of the evidence,” the [BIA] in practice is looking for current and meaningful evidence
pertaining to how individuals similarly situated have been treated, not ‘a chain of assumptions and a
fear of what might happen.”™ CHARLES GORDON, STANLEY MAILMAN, & STEPHEN YALE-LOEHR,
IMMIGRATION LAW AND PROCEDURE (Matthew Bender & Co. 2005), (GORDON & MAILMAN) ch. 33.10
{citations omitted).
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the applicant could relocate to a part of the country of removal where he or she is not
likely to be tortured; (jii) evidence of gross, flagrant or mass violations of human rights
within the country of removal, where applicable;ﬁ6 and (iv) other relevant information
regarding conditions in the country of removal® The regulations state that the
applicant's own credible testimony, without corroboration, may be sufficient to establish
whether the “more likely thian not” standard has been met.®® Similar considerations are
relevant here, and should guide the secretary of state’s determination. :

iii, The Process of Extradition

Generally, a decision to certify a detainee as extraditable is made initially by a
judicial officer, and then the decision is presented to the sectetary of state. If the
individual subject to an extradition order asserts that he or she will be subject to torture in
the state of extradition, “appropriate policy and legal offices review and analyze
information relevant to the case in preparing a recommendation to the Secretary as to
whether or not to sign the swrrender warrant,™® Even if the individual does not make a
claim pursuant to CAT, the State Department will give consideration “to the requesting
country’s human rights record, as set forth in the annual Country Reports-on Human
Rights Practices, from the perspective of Article 3 [of CAT].”"

The details of the process by which the secretary of state considers CAT claims in
the context of extradition is not known as this process has not generally been made
public. However, some guidance can be gleaned from the manner in which the secretary
of state makes determinations regarding the transfers of individuals outside the
extradition process. For example, according to the Ambassador-at-Large for War Crimes

$ 8 CF.R §208.16(c)(3XE), § 1208.16(cX3Xi). See also e.g., Kioski v. Sweden, Comm. No. 41/1996,
Committee Against Torure, 16th Sess., P 9.3, CAT/C/16/D/41/1996 (1996) available at
http://www.asylumlaw.org/docs/CAT/K toski v _Sweden.pdf (last visited May 23, 2001) (claimant's
“history of detention and torture should be taken into account when determining whether she would be
in danger of being subjected to torture upon her return”); GORDON AND MAILMAN, supra note 64.

%  See 64 Fed. Reg. 8478, 8480 (Feb. 19, 1999).
57 GORDON AND MAILMAN, supra note 64.

& 8 CFR. § 208.16(cK2), § 1208.16{cX2). Sce Matter of Ibez-Gamboa, File No. A74-129-892 (BIA
" May 24, 2000), réported in 5 Bender's Immigr. Bull. 571 (June 15, 2000) (deferral of removal granted

based on respondent's own testimony regarding past torture and threatened future abuse, as well as the
State Department’s findings regarding the strong likelihood of persecution in Cuba of former political
prisoners). See alse Matter of frame not provided], [Number not provided] (BIA Aug. 9, 2000),
reporied and discussed in 77 Interpreter Releases 1224 (Aug. 28, 2000) {grant of deferral of removal
upheld for respondent who credibly testified regarding his particular danger of being tortured because
of his sexual orientation if returned to El Salvador). But see Wang v. Asheroft, 320 F.3d 130, 144 (2
Cir. 2003) (in the context of a deportation, the court found that a testimony of a claimant who deserted
the Chinese army *“(1} that he was beaten for his first [military desertion] attempt {in China), (2) that he
was told that he would be beaten to death if he deserted again, (3) that ke was likely to be imprisoned if
retumed to China, and (4) that persons he knew had not fared well in Chinese prisons” was “not
sufficient to establish that Wang is “more Hkely than not” to be tortured if returned to China.™)

% U.S. Initial CAT Report, supra note 25, para. 167.
0
I,
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Issues, in the context of transfers of individuals from Guantinamo to foreign states, the
main concern of the State Department is to ensure that:

the foreign government concerned will treaf the detainee humanely, in 2 manner
consistent with-its international obligations, and will not persecute the individual
on the basis of his race, religion, nationality, membership in a social group, or
political opinion. The Department is particularly mindful of the longstanding
policy of the United States not to transfer a person to a country if it determines
that it is more likely than not that the person will be tortured or, in appropriate
cases, that the person has a well-founded fear of persecution and would not be
dlsqual:ﬁed from persecutlon protection on criminal- or securlty-re!ated
grounds

Thus, acting under her obligation to implement FARRAs codification of the prohibition
on refoulement, the secretary of state will decline to authorize transfer of an individual
who is more likely than not to be tortured upon return.

z'v. Review of the Decision of the Secretary of Smte to Transfer a Detainee in
the face of a risk of torture

The DOS regulations implcmenting the non-refoulement obligation assert that

dGCISIOIlS of the secretary of state concerning surrender of alleged fugitives for extradition

“are matters of executive discretion not subject to judicial review.”” The regulations
further provide that

pursuant to FARRA Section 2242(d), notwithstanding any other provision
of law, no court shall have jurisdiction to review these regulations, and
nothing in Section 2242 shall be construed as providing any court
jurisdiction to consider or review claims raised under the convention or
Section 2242, or any other determination made with respect to the
'appilcauon of the policy set forth in Section 2242(a), except as part of the
review of a final order of removal pursuant to Section 242 of the INA.”

As the regulations note, the final clause allowmg for review in the context of final orders
of removal is not applicable to extradition.”® Despite the language in the regulation
precluding other forms of judicial review, in at least one case, the Ninth Circuit Court of -
Appeals has held that a petitioner may seek judicial review of a decision to extradite him

™ Mahmoad Abdah et. al v. Bush, Civil Action No. 04-1254 (D.D.C. 2005), Exhibit: Declaration of
Pierre-Richard Frosper {on file with the Center for Human Rights and Global Justice) (“Prosper
Declaration™).

7 22CFR. §954.
B
4 [d
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by the secretary of state.” This holding was based in part on the concern by the Court
that while FARRA imposed on the secretary of state a duty to ensure that individuals are
not returned to states where they will be tortured, the DOS regulations appear to give the
secretary of state the discretion to decide fo return an individual even in the face of such a
risk.” Reasoning that the agency’s treatment of the mandatory duty not to return as a
discretionary matter would be “contrary to both the statute and the Convention,” the
Court held that the petitioner would have the ability to seek review via a habeas petition
once the Secretary had decided to surrender him to the requesting state.

Such a conclusion is consistent with CAT, which requires cach state party to enact
legislative and administrative measures to prevent torture Interpreting these
obligations, the CAT Committee has expressed particular. concern about instances in
which individuals are transferred to requesting states without the right to appeal the
decision to surrender them.” Most recently, the CAT Committee, in Agiza v. Sweden,”

¥ See text accompanying note 10. In addition, in Mironescu v. Costrer et al., 345 F. Supp. 2d 538 (D.C.
N.C. 2004), the U.S. District Court for the Middle District of North Carolina left open the possibility
that a decision on extradition by the Secretary of State could be subject to judicial review, noting
simply that the issue was not ripe since in that case the Secretary had not yet rendered the decision.

™ See Cornejo-Barreto, supra note 7 at 1014 (“Although the statute imposes a mandatory duty on the
Secretary to impilement the FARR Act, the regulations promulgated by the Department of State
indicate that the Secretary's duty is discretionary. . . We generally-defer to an agency's construction of
the statute it administers. . . We are required, however, to reject those interpretations that are contrary
" 1o Congressional intent. . .\We therefore reject the argument, advanced by the government,- that these
regulations preclude judicial review of ithe Secretary’s extradition decisions.
Congress indicated its preference for agency enforcement of the U1.5. obligations under the Torture
Conventicn in the FARR Act. This scheme is consistent with Article 3 of the Torture Convention,
which states that "the competent authorities” are required to ensure that extraditees are not returned if
there "are substantial grounds for believing™ that the fugitive "would be in danger of being subjected to
torture.” What would be contrary to both the statute and the Convention, is a finding that the
Secretary's decisions are wholly discretionary. Article 3 is written in mandatory, not precatory
ianguage: "no State Party shali . . . extradite” -a person likely to face torture. . . The FARR Act is
similarly forceful: 1.5, agencies are directed to "implement the obligations of the United States under
Article 3" of the Torture Convention. As a principle of statutory construction, "we generally construe
Congressional legislation to avoid violating international law.” . . .In this case, the most
straightforward construction is perfectly consistent with internationai law. (citations omitted).

7 See CAT, supra note 2, art. 2(}) (“Each State Party shall take effective legislative, administrative,
judicial or other measures to prevent acts of torture in any territory under its jurisdiction™) and Article
2(2) ("No exceptional circumstances whatsoever . . . may be invoked as a justification of torture.”).

™ Committee Against Torture, Concluding Observations, Sweden, U.N. Doc. CAT/C/XXVHI/CONCL.1,
para. 6 (2002} (“The Committes fagainst Torture] ... records its concern at the following: ... (b) The
Spec:al Control of Foreigners Act, known as the anti-terrorism law, allows foreigners suspected of
terrorism to be expeiled under a procedure which might not be in keep:ng with the Convention,
because there is no provision for appeal.")

» Agiza v. Sweden, Communication No. 233/2003, Commiitee Against Torture, UN. Doc.
CATIC/34/D/233/2003, 20 May 2005. In Agiza v. Sweden, Ahmed Agiza was expelled from Sweden
to Egypt. Agiza sought asylum in Sweden, but was excluded from refugee status based on evidence he
was associated with [slamist groups responsible for acts of terrorism. To justify the expulsions, the
Swedish government relied upon “diplomatic assurances™ or formal guarantees from the Egyptian
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held that article 3 of CAT must be interpreted as encompassing a remedy for its breach.*®
Specifically, the CAT Committee stated that “the right to an effective remedy contained
in article 3 requires...an opportunity for effective, independent and impartial review of
the deicision to expel or remove, once that decision is made, when there is a plausible”
allegation that article 3 issues arise.”®' The CAT Committee further noted that “fw]hile
national security concerns might justify some adjustment to be made to the particular
process of review, the mechanism chosen must continue to satisfy - article 3’s
requirements of effective, independent and impartial review.®

The CAT Committee’s decision in Agiza v. Sweden is consistent with the
Committee’s prior jurisprudence. In Arana v. France, the CAT Committee found
violations of CAT Article 3, in part because the handover of the detainee by the French
police o the Spanish police was not subject to judicial oversight:

The deportation was effected under an administrative procedure, which the
Administrative Court of Pau had later found to be illegal, entailing a direct
handover from police to police.... At the time of the consideration of the
[previous] report..., the Commiftee expressed its concern at the practice
whereby the police hand over individuals to their counterparts in another
country ...without the intervention of a judicial authority and without any
possibility for the author to contact his family or his lawyer. That meant
that a detainee’s rights had not been respected and had placed the author in
a situation where he was particularly vulnerable to possible abuse. The
Committee recognizes the need for close cooperation between States in the
fight against crime and for effective measures to be agreed upon for that
purpose. It believes, however, that such measures must ﬁzlly respect the
rights and fundamental freedoms of the individuals concerned.®®

government that the two men would not be tortured and would have fair trials upon return. Agiza
alleged that while in detention in Egypt he was subjected to torture. The CAT Committee found that
Sweden breached its obligations under articles 3 and 22 of CAT.

Agiza v Sweden, supra note 79, para.13.7

L 7 &

r

¥ Agizav. Sweden, supranote 79, para. 13.8

¥ Arana v. France, Communication Mo. 63/1997, Committee Against Tortwre, UN. Doc.
CAT/C/23/D/63/1997 (2000)., para. 11.5. In Arana v. France, an individual who had been convicted
in France of belonging to the Basque separatist group ETA was sought by Spanish police on suspicion
that he was a member of the- ETA leadership. Spain sought deportation from France through an
adminisirative procedure, whereby detainees could be. exchanged betwcen the two nations’ police
forces without judiciat oversight or intervention.
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The reasoning of the CAT Committee finds rcsqnancé in the case of Shamayev
and others v Georgia and Russia,® decided by the European Court of Human Rights on
April 12, 2005. Shamayev concerned individuals who were subject to extradition from

. Georgia to Russia on the basis of a request by the government of Russia. The Russian

authorities sought the men for various crimes of terrorism. The applicants were detained .
by Georgian officials and tfansferred to Russia without having been informed of the
decision to extradite them, and without having an opportunity to challenge the decision to
return them, despite their fear of torture. The European Court of Human Rights found that
Georgia had violated the applicants’ right to an effective remedy, combined with the right
to be free from torture, as guaranteed by Articles 13 and 3 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms.*® The Court found that
the Convention had been violated when the Georgian authorities prevented the applicants
from sggking relief from transfer on the basis that they feared torture if returned to
Russia. L

A 2002 case decided by the Supreme Court of Canada also supports the reasoning
of the CAT Committee.!’ In Manickavasagam Suresh v. The Minister of Citizenship and
Immigration and the Attorney General of Canada, the Court examined the adequacy of
procedural safeguards in the context of the non-refoulement obligation set out in CAT
Article 3. The Court heid that “[gliven Canada’s commitment to the CAT, we find that
... the phrase ‘substantial grounds’ raises a duty to afford an opportunity to demonstrate
and defend those grounds™® The court added that “[w}here the Minister is relying on
written assurances from a foreign government that a person would not be tortured, the
refugee must be given an ogportunity to present evidence and make submissions as to the
value of such assurances.”® While this case is of course not legally binding on the United
States, it offers useful guidance on the interpretation of U.S. CAT obligations.

¥ Affaire Chamalev et 12 autres ¢. Géorgie et Russie (Shamayev and others v, Georgia and Russia), ___
Eur. HR. Rep. ___ (2005).(not yet available in Engtish).

*  European Convention for the Protection of Human Rights and Fundamental Freedoms, supra note 48,
¥ Chamalev, supra note 84, at paras, 460-461.

87 Manickavasagam Suresh v. The Minister of Citizenship and Immigration and the Attorney General of

" Canada (Suresh v. Canada), 2002, SCC 1. File-No. 27790, Janvary 11, 2002 available at
http://'www.lexum.umontreal.cafcse-sce/en/pub/2002/vol 1/himl/2002scr]_0003.htmi (last visited Apr.
19, 2005).

¥ Id para. 119.
id. para. §23.
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v. Application to the Facts

Based on the analysis above, we conclude that the secretary of state is under an
obligation to consider all relevant facts when exercising her duty to withhold extradition
of an individual who is more likely than not to be tortured upon surrender. The relevant
facts in this case include the existence in India of a consistent pattern of gross, flagrant or
mass violations of human rights, the experience of other similarly situated returnees to
India who report that they were tortured upon return, and the particularized circumstances
facing Mr. Kulvir Singh Barapind himself. Extradition of Mr. Barapind to India under
circumstances which indicate that it is more likely than not that he would be tortured
would plainly violate U.S. law and policy. Finally, because of the mandatory nature of
the duty imposed on agencies in FARRA, it is likely that the Ninth Circuit Court of
Appeals would subject a decision by the secretary of state to extradite Mr. Barapind to
judicial review using the rule set out in Cornejo-Barreto v. Siefert. '

LI N B4

For the foregoing reasons, we urge the secretary of state to exercise her duty to
withhold extradition where the relevant facts demonstrate that it is more likely than not
that an individual will be subjected to torture upon return. Assuming the facts are true as
alleged in the case of Mr. Barapind, extradition should be withheld in this case.

Respectfully submitted. . C/C/ \WVW\

Margaret Satterthwaite

Research Director .
Center for Human Rights & Global Justice
New York University Schoo! of Law
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Angelina Fisher
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(1982)

African Union Convention Governing the Specific Aspects of Refugee Problems in
Africa, concluded on Sept. 10, 1969, entered into force June 20, 1974, 1001 UN.T.S. 45
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1970, 20 December 1971, 1 January 1990, and 1 November 1998 respectively
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Committee Against Torture, U.N Doc. No. CAT/C/XXVII/Misc.7, Nov. 22, 2001
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Committee Agafnst Torture, U.N. Doc. No. A/51/44, paras.180-222 (1997), Inquiry under
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RESTATEMENT (THIRD) OF FOREIGN RELATIONS Law § 702 (1986)
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Affaire Chamalev et 12 autres c. Géorgie et Russie (Shamayev and others v. Georgia and
Russia), __ Eur. HR. Rep. ___ (2005).

Ahmed v. Austria, 24 Eur. HR. Rep. 278, (1997)
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Alanv Switzerland, Communication No. 21/1995 Committee Against Torture, UN Doc.
CAT/C/16/D/21/1995 (1996)

Agiza v. Sweden, Communication No. 233/2003, Cormmttee Against Terture, U.N. Doc.
CAT/C/34/D/233/2003, 20 May 2005.
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CAT/C/23/D/63/1997 (2000)
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2004), vacated 389 F.3d 1307 (9“’ Cir. 2004).
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Flores v. Peru, 343 F.3d 140 (2™ Cir. 2003)

Hooker v. Klein, 573 F.2d 1360, 1367 (9™ Cir. 1978), cert. denied, 439 U.S. 932, 58 L.
Ed. 2d 327, 99 8. Ct. 323 (1978)

INS . Stevic, 467 U.S. 407, 429-30 (1984)
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Matrer of Demjanjuk, 603 . Supp. 1468, 1470 (N.D. OH 1985)
Mehinovic v. Vuckovic, 198 Supp. 2d 1322 (N.D. Ga.2002)

Mironescu v. Costner et al., 345 F. Supp. 2d 538 (2004)
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2003) .

In Re Extradition, 915 F, Supp. 206 (D. Guam 1995)
Quinn v. Robinson, 783 F.2d 887, 783 (9™ Cir. 1986)

Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 716 (9th Cir. 1992)

MISCELLANEOUS DOCUMENTS

Association of the Bar of the C ity of New York, Human Rights Standards Applicable to
the United States’ Interrogation of Detainees, April 2004 (HR Standards Report)

J. HERMAN BURGERS & HANS DANELIUS, THE UNITED NATIONS CONVENTION AGAINST
TORTURE: A HANDBOOK ON THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN, OR DEGRADING TREATMENT OR PUNISHMENT (1988)

The UN Convention Against Torture: Overview of U.S. Implementation Policy
Concerning the Removal of Aliens,” available at
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Human Rights Watch, Still at Risk: Diplomatic Assurances no Safeguard against Torture
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CONVENTION RELATING TO THE STATUS OF REFUGEES (1989)

Martin A. Rogoff, Interpretarion of International Agreements by Domestic Court and the
Politics of International Treaty Relations: Reflections on Some Recent Decisions of the
United States Supreme Court, 11 Am. UJ. Int’1 L. & Pol’y 559, 579 (1996)

David Weissbrodt and Isabel Hortretiere, The Principle of Non-refoulement: Article 3 of
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29
TTNIOT A QOTIETET

165



10.

11.

12.

UNCLASSIFIED

INDEX >
Alan v. Switzeriand, Communication No. 21/1995, Committee Against Torture,
U.N. Doc. CAT/C/16/D/21/1995 (1996). '

Affaire Chamalev et 12 autres c. Géorgie et Russie (Shamayev and others v.
Georgia and Russia), __ Eur. HR. Rep. ___ (2005).

Agiza v. Sweden, Communication No. 233/2003, Committee Against Torture,
UN. Doc. CAT/C/34/D/233/2003, 20" May 2005. '

Arana v. France, Communication No. 63/1997, Committee Against Torture, U.N.
Doc. CAT/C/23/D/63/1997 (2000) -

Chahal v. United Kingdom, 23 Eur. Ct. HR. 413 (ser. A) (1996)
Cruz Varas v. Sweden, 201 Eur. Ct. HR. (ser. A) (1989)

Khan v. Canada, Communication No. 15/1994, Committee Against Torture, U.N.
Doc. A/50/44 (1994)

Manickavasagam Suresh v. The Minister of Citizenship and Immigration and the
Attorney General of Canada (Suresk v. Canada), 2002, SCC 1. File No. 27790,
January 11, 2002 .

Mutombo v. Switzerland, Communication No. 13/1993, Committee Against
Torture, UN. Doc. A/49/44 at 45 (1994)

Paez v. Sweden, Communication No. 39/1996, Committee Against Torture, U.N.
Doc. CAT/C/18/D/39/1996 {1997).

Soering v. United Kingdom, 161 Eur. Ct. H.R. (ser. A) (1989).

Vilvarajah and Others v. United Kingdom, 215 Eur. Ct. H.R. (ser. A) (1991)

TTRTAT A QOYTTTIT

166



10.

11.

12.

UNCLASSIFIED

INDEX

Alan v. Switzeriand, Communication No. 21/1995, Committee Against Torture,
U.N. Doc. CAT/C/16/D/21/1995 (1996).

Affaire Chamalev et 12 autres c. Géorgie et Russie (Shamayev and others v.
Georgia and Russia), _ Eur, HR. Rep. ___ (2005).

Agiza v. Sweden, Communication No. 233/2003, Committee Against Torture,
U.N. Doc. CAT/C/34/D/233/2003, 20 May 2005.

Arana v. France, Communication No. 63/1997, Committee Against Torture, U.N.
Doc.,CA'l_‘/C/23fD/63/ 1997 (2000}

" Chahal v. United Kingdom, 23 Eur. Ct. HR. 413 (ser. A) (1996)

Cruz Varas v. Sweden, 201 Eur. Ct. H.R. (ser. A) (1989)

Khan v. Canada, Communication No. 15/1994, Committee Against Torture, UN.
Doc. A/50/44 (1994)

Manickavasagam Suresh v. The Minisier of Citizenship-and Immigration and the
Attorney General of Canada (Suresh v. Canada), 2002, SCC 1. File No. 27790,
January 11, 2002

Mutombo v. Switzer;land, Communication No. 13/1993, Committee Against
Torture, U.N. Doc. A/49/44 at 45 (1994) '

Paez v. Sweden, Communication No. 39/1996, Committee Against Torture, U.N.
Doc. CAT/C/18/D/39/1996 (1997).

Soering v. United Kingdom, 161 Eur. Ct. H.R. (ser. A) (1989).

Vilvarajah and Others'v. United Kingdom, 215 Eur. Ct. H.R. (ser. A) (1991)

e

CITAIOT A COTTITEN

167



‘ - UNCLASSIFIED

RELEASED IN FUL§I368

presumed to be innocent and the State has the burden of

. APPENDIX proving the gnilt of the accused beyond a reasonable
. doubt. Atta will be permitied to be represemted by

STATE OF of ISRAEL counsel of his choosing from lawyers who are members

DORIT BEINISH, I hereby declare that: of the Israel Bar. All trial proceedings will be translated
1.1 am State Attorney for the State of Isrzel and I ::;ﬁ ;elm%temmt: ?:giig:mﬁ‘ﬁggc‘?ﬁ;;x?g
have Pracnccd faw for Twenty-two years. In my Ofi.ic'ai the prosecution. Similarly, in accordance with Israel's
capacity, I, and my duly appointed represcnatives,  ~yrine procedure Law, Atla will be entitied to have his
represent the State of Israel in all maiters in which the own witnesses testify 01; his behalf. If Ata so chooses
State of Israel is a party, including all crimipal he may testify on his own behalf ) !
prosecutions. In addition, I have personajly participated )
in pumeroys criminal investigations and trials. During
my practice in the State Aftomey's Office, I have had a civilian detentivn facility i accordance with [smael's
responsibility for the execution of the criminal lawg of [**94] "Prison Ordinance and regulations promulgated
the State of Israel and 1 have become knowledgeable pursuant thereto. Atta will be detsined in a prison facility
about the laws of Israe} and the decisions of our courts. in Israel and not in the Administered Territories. Subject
. e regulati i i !
2. On 25th June 1987, Tsrael submitted a Request to ;"ﬂ:g - f;:a“fi’ﬁsbf;‘;“nﬂﬁi dﬁ?sifspgr;tg:;bﬁsli‘fﬂ:
the United States for the Extradition of Mahmoud Ek fammily ' Atta ma o Jimited number of visi
Abed Abmad. also known as Mahmoud Abed Atta g J YGCCIVE 80 UIIied MUMDCT Of VISHS
(hereinafter, Aua") so that he could be fried in [**92] by !u‘s attorney during regular visiting hours a1 the prison
Israel on c};arnes ot: murder, attempted murder, causing facility. Qfﬁcxals of th.e‘ United .‘_:'.tales .E:‘nbassy may
iy A ’ make arrangements to visit Atta while he is incarcerated.
harm with aggra vating lntent, awtempted arson, and If Atta is convicted of any of the charges alleged in the
Conspiracy 1o cormit a fclqny. I am familiar w.'-th the Extradition Request, his detention will be continued in a
evidence and the charges in this case, and with the prison facility under the same terms and conditions set
content of the files of Israel regarding this matter. If Atta forth abave
is extradited to Israel in accordance with the Request, he )
. will be tried before the District Court of Jerusalem for e ,
the eriminal offenses st out in the Request. [8]. . . . the Court inquired about the application of

3. The District Court of Jerusalem has jumisdiction Section 10A of the Evidence Ordinance Law, 5733-1973
over this matter. It is not a military court, It is a court (hereinafier referred fo as the "Bvidence Ordinance”) The
before which civilian criminal offenders are tried. The legislative intent in epacting Section 10A was to protect
Court will be compesed of three legally trained, a wilness that provides a starement in a criminal

_ professional judges, who owe allegiance to no one bat proceeding and to bring criminals to justice. The

the law and are subject to no authority other than the Jaw. legislative objective was to make a prior, out of court
statement adnussable in order to eliminate any benefit

4, In accordance with Article XIIT of the Convention . . . A

o . that might otherwise be derived from asserting impro
on E‘.Xtrad.mop between Israel and the United States, At!a pressure [**95] upon a witness to change hisg wr;?mf;
will be tried in Israei for only those offenses set forth in at trial or refuse to testify. Section 10A o aly applies to
Israel's Requsgt_ for Exn-adition._ Atta will oot be tried the statements of witnesses in a criminal proceeding and
b}::orzdany . ﬂnlnhtary cigfurt oF mbu‘:‘nialda?d "‘:i‘d not be does not apply to the defendant’s statements as it relates
charged With any oflenscs provided lor e any to bis particular trial. A defendant’s statement is dealt

7. Upon Ana's extradition to Israel he will be held in

milftary Jaw or regulations of Israel with by the provisions of Section 12 of the Evidence
5. The offenses set out in Israel's request to extradite Ordinance.

Atta [**93] arc ordinary crimina} charges, under Israel's . , R

Penal Law, which would b brought against any person Section 10A(a) provides as follows:

who was accused of similar acts. A written statement made by a witness out
6. Atta's trial in Istael will be a criminal trial, of court shall be admissible as evidence in

conducted in conformity with estblished judicial a erinninal procecding if -

procedures. Atta will be afforded {*421] all rights and
protections set out in Israel's Penal Law, Criminal (1) iis nmking has been

Procedure Law, and Evidence Ordinance, as well as proved at the tria} and
those rights set forth in all other laws pertaining to {2) the person who made it
criminal trals. In criminal trials in Istael, the aceused is is a witness at the trial and
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By T-413/11/2004 6@ Febrasry, 2006

- RELEASED IN FULL

The Ministry of External Affakrs presents its compliments to
the Embassy of the United States of America in New Delhi and with
reference to their Note Verbale No. 06/054/Pol dated 18® January,
2006 has the honour to state that in the context of the extradition of
Kulbir S8ingh Kulbeera @ Barapind, India has signed the Convention
against Torture and other Crirel, Inhuman or Degrading treatment
or Punishiment, 1984, As a signatory, India has good-faith obligation
not to sct against the objectives and purposes of the Convention. \

2.  The Indian Constitution provides for the protection of life and
personal Hberty. It guarantees accused persons the right fo be
defended by a legsl pmﬁtioner of his or her choice. India has
legislation for the protection of human rights. The National and
States Human Rights Commissions can visit ;;risons and can enquire
on their own initiative or on a petition into any complaint of human-
rights violation. Indiap criminal lsw prohibits the use of force or
causing ‘hurt to extort confession. Persons violating these provisions
are subject to prosecution and imprisonment. Extracts from the
Indian Penal Code of relevant sectlons are enclosed,

3.  Furthér, family members, attorneys of a peﬁon extradited to
India as well as the Human Righis Commissions have access to them.
Officials of the country extraditing a fugitive may also have access on
reciprocal basis.

;
UNITED STATES DEPARTMENT OF STATE : L
REVIEW AUTHORITY: THEODORE sELLiy ~~ UNCLASSIFIED

169




UNCLASSIFIED

cid
Cogan, Jacob K _
From: : Ellis, Jeffrey E
Sent: Wednesday, June 07, 2006 9:37 AM RELEASED IN PART
To: Cogan, Jacob K '
Subject: : From New Delhi, re: Barapind B1 . 1 4(B)
Mr. Cogan, ’

Below is what the New Dethi staff sent foday with regards o the case of Barapind.

~Jeff Ellis

(SBU) Barapind Assurances: In the event that Barapind is extradited back to India, Post has solid
contacts with a number of human rights NGO's that could act as intermediaries and forward details of
the conditions of his incarceration. Post's Human Rights officer (Greg Drazek until August 3, and
Heather Rodgers thereafter} will be the point of contact for the Barapind case. Howard Madnick and
his replacement Kaia Schwartz will also monitor Barapind's status. '

{SBU} Abu Salem’s Lawyers Alleqe Breach of Assurances; Outcome Relevant to Barapind

Extradition:

|Alf the major

“Indian daifies today reporied that Salem’s lawyers are claiming the CBI has launched new
investigations into Salem’s dealings, and prosecutors have filed additional charges beyond those
stipulated in Portugal's agreement to extradite the Mumbal-based gangster. Both these aliegations, if

(SBU) As to Barapind, the Rule of Speciality (an extradited prisoner may only be tried for the
offenses for which the requesting state sought extradition and presented evidence in support of its
contentions to the sending state) is contained within the US-india Exiradition Treaty, whereas India
does not have an extradition freaty with Portugal that would normally stipulate Speciality. Also, per
MEA Diplomatic Note T-413/11/2004 dated March 29, 2006 (which we reported in NEW DELHI
2171). “Once Mr. Barapind is extradited to India, the US Government will be informed about the
status of the criminal trial against him for the alleged offenses in accordance with the provisions of
the Indo-US Extradition Treaty.” We provide news of the Abu Salem case to the Desk as background
in case it begins to factor into Barapind’s iawyers pleadings.

UNITED STATES DEPARTMENT OF STATE
CLASSIFIED BY DEPT. OF STATE, L. HEDGBETH, DAS, A/ISS
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Guilan’, Michel K

From: Cogan, Jacob K '

Sent: Tuesday, June 13, 2006 12:21 PM RELEASED INP ART
To: Guilani, Miche! K B6

Subject: FW: Barapind draft press guidance

----- Original Message-----

From: Bill and Tina Bartlett

Sent: Tuesday, June 13, 2006 12:04 BM

To: 8im, Cheryl J; Cogan, Jaccbh K; Madnick, Howard J; Pomper, Stephen E; Reichelderfer,
Thomas; Messick, Scott; Bartlett, william M; Keshap, Atul; Drazek, Gregory; ''; Lambert,
George

Cc: Keshap, Atul; Vu, Trung M; Placanica, AnnaMaria; Anderson, Michael H; Haughton,
Maurice; WMS, WMSAgent (CA/CST/DO)}; Kennedy, David; Reichelderfer, Thomas; '‘; ''; ''; "';
'¢; Messick, Scott; Chew, Roberta L (SCA/INS); Ellis, Jeffrey E (SCA/INS); Howard,
Jeremiah H; SCA-INDIA-ONLY-DL

Subject: RE: Barapind draft press guidance

Fine - I will be on a flight over the Atlantic myself on Friday, so will need to hand this
off to RSO or Legat to follow up after Thursday, our time.

I will try to get more specific detail from MEA tomorrow morning. It has been fun.
Extradition has got to be eagier, if not as interesting at my next

post. cheers, Bill

————— Original Message-----

From: €im, Cheryl J {mailto:SimCJ@state.gov]

Sent: Tuesday, June 13, 2006 9:12 PM

To: Cogan, Jacob K; Madnick, Howard J; Pomper, Stephen E; Reichelderfer, Thomas; Messick,
Seott; Bartlett, William M; Keshap, Atul; Drazek Gregory, 't; Lambert, George;. Bartlett,
Tina (New Delhi Internet)

Cc: Keshap, Atul; va, Trung M; Placanlca, AnnaMaria; Anderson, Michael H; Haughton,
Maurice; WMS, WMSAgent(CA/CST/DO); Kennedy, David; Reichelderfer) Thomas; ''; ''; t'; Vs
'1; Messick, Scott; Chew, Roberta L {SCA/INS); Ellis, Jeffrey E (SCA/INS}; Howard,
Jeremiah H; SCA-INDIA-ONLY-DL

Subject: RE: Barapind draft press guldance

The Indian Embassy just called to relay the following, which they said was also- shared
with our folks in New Delhi:

The Indian police escorts will now arrive on FRIDAY June 16 at Newark. The handover will
take place then {apparently they had difficulty booking tickets to arrive/depart here)

Travel document will be issued to Barapind.

Chervyi

UNITED STATES DEPARTMENT OF STATE .
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From: Cogan, Jacob X

Sent: Tuesday, June 13, 2006 11:32 AM )

To: Madnick, Howard J; Pomper, Stephen E; Reichelderfer, Thomas; Mesgick, Scott; Bartlett,
William M; Keshap, Atul; Drazek, Gregory; ; Lambert, @eorge; Bartlett, Tina (New Delhi
Internet)

Cc: Keshap, Atul; vu, Trung M; Placanica, AgnaMaria; Anderson, Michael H; Haughton,
Maurice; WMS, WMSAgent {CA/CST/DO); Kennedy, David; Reichelderfer, Thomas; ; ; ; ; ;
Messick, Scott; Chew, Roberta L (SCA/INS), Ellis, Jeffrey E {(SCA/INS); Howard, JEremlah H;
SCA-INDIA-ONLY-DL,

Subject: RE: Barapind draft press guidance

L/LET will be transmitting the surrender warrant {under cover of a dlpnote) to the Indian
Embassy today.

We will have comments on the draft press guidance later today.

From: Madnick, Howard J{NEW DELHI)

Sent: Tuesday, June 13, 2006 10:29 AM

To: Pomper, Stephen E; Reichelderfer, Thomag; Messick, Scott; Bartlett, William M; Keshap,
Atul; Drazek, Gregory; Dave.Cottrill@usdoj.gov; Lambert, George; Bartlett, Tina (New Delhi
Internet)

Cc: Keshap, Atul; Vu, Trung M; Placanica, AnnaMaria; Anderson, Michael H; Haughton,
Maurice; Madnick, Howard J; WMS, WMSAgent (CA/CST/DO); Kennedy, David; Reichelderfer,
Thomas; Warlow, Molly; Ivanova, Anna; Cogan, Jacob K; Cottrill, Dave; Price, Dale (USMS):
Fahey, Sean; Messick, Scott; Chew, Roberta L {(SCA/INS); Ellis, Jeffrey E (SCA/INS);
Howard, Jeremiah H; SCA-INDIA~ONLY-DL

Subject: RE: Barapind draft press guidance

this is pure strawman, please pull it apart to your hearts' content, I welcome your
inputs. algo, I tried to pull together the most comprehensive e-mail list for Washington
& Delhi, I apologize if this is going to uninterested parties but if we expect Barapind
back in India scon, I'd rather err on the side of inclusion vice exclusion.

tThe US on (fill in date) extradited Mr. Kulvir Singh Barapind to India under the terms of
our Extradition Treaty. He is wanted for seriocus crimes in India, and the US government
has turned him over to the Indian government soO he can stand trial for the crimes of which
he is accused. This extradltlon is just the most recent example of US-India law
enforcement cooperation.’

{if asked whether we believe Barapind will be tortured in custody' -- I have no doubt some

NGOs will be tipped off, and they may in turn tip off

reporterg): "The Indian govermment has provided us with assurances that Mr.

Rarapind's treatment while in custody will be consistent with the rights he enjoys under

the Indian Constitution and lawe, including protection against being tortured. Xftcr a

considered review of these assurances, the US government agreed that Mr. Barapind's rights
2
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as a citizen under the Indian Constitution will be protected."

{if asked about any specific aspects of Barapind's case, the chargeg filed against him,
etec): *Mr. Barapind is sought by the Indian government for crimes committed in India. You
will have to ask the Indian government for comment.n”

note: we at Post also welcome your input on how to use this guidance. we plan to see the
Indian A/S equivalent for US te ask him his druthers between press release and if-asked
guidance, we are tentatively leaning toward the latter, but your thoughts are welcome

Howard Madnick
Political Section

Us Embassy, New Delhi
Tel: 2419-8657

~~~~~ Original Message-----

From: Pomper, Stephen E

Sent: Tuesday, June 13, 2006 7:04 PM

To: Reichelderfer, Thomas; Messick, Scott; Bartlett, William M; Keshap, Atul; Madnick,
Howard J; Drazek, Gregory :
Cc: Sherman, Richard M; Lawbert, George; Vu, Trung M; Galoski, Joseph {@dhs. gov) Galoski,
Joseph P; Harry Marshall; Beckmeyer, Charles R; Haughton, Maurice; Kennedy, David; Cogan,
Jacob K; Howard, Jeremiah H -

Subject: RE: Barapind

Folks-

Thanks for all of your attention to this matter. We'll be happy to review press guidance.
Y gather that a-draft will originate at post?

Also, I am just getting back: up to speed on this mattexr: Have we worked out the kinks
concerning travel?

Steve

From: Reichelderfex, Thomas (NEW DELHI)

Sent: Tuesday, June 13, 2006 5:12 AM

To: Messick, Scott; Bartlett, William-M; Keshap, Atul; Madnick, Howard J; Drazek, Gregory
Cc: Sherman, Richard M; Lambert, George; Vu, Trung M; Galoski, Joseph (@dhs.gov); Galoski,
Jogeph P:; Harry Marshall; Pomper. Stephen E; Beckmeyer, Charles R; Haughton, Maurice:
rarnod- Mao--id -
LOOOWAT , oy &

Subject: RE: Barapind

' 3
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s discussed, PA looks forward to getting clear and approved guidance on what to say about
this if we are asked. Thanks.

————— Original Message-----

From: Messick, Scott '

Sent: Tuesday, June 13, 2006 12:53 PM

To: Bartlett, William M; Keshap, Atul; Kennedy, David; Madnick, Howard J; Drazek, Gregory
Cc: Sherman, Richarxrd M; Reichelderfer, Thomas; Anderson; Michael H; Lambert, George; Vu,
Trung M; Galoski, Joseph (@dhs.gov); Galoski, Joseph P; 'Harry Marshall'; Pomper, Stephen
E; Beckmeyer, Charles R; Haughton, Maurice

Subject: RE: Barapind

Bill,
I was out of the office for the past few days and just wanted to confirm that GOI
officials will travel to the U.S. to pick up Barapind. Is this correct? We had a reguest

to assist the USMS in this extradition from our DS/USMS liaisorn office in DC and I just
wanted to close the loop. I will confirm with DS and the USMS as well. Thanks.

Scott

]
U.S. Dept. of State
Bureau of Diplomatic Security
U.S. Embassy, New Delhi
Phone: 91-11-2419-8000, ext. BOB9
Fax: 51-11-2419-8433

————— Original Megsage-----

From: Bartlett, William M

Sent: Tuesday, June 13, 2006 11:41 AM

To: Keshap, Atul; Kennedy, David; Madnick, Howard J; Drazek, Gregory

Cc: Sherman, Richard M; Reichelderfer, Thomas; Anderson, Michael H; Lambert, George; Vu, .
Trung M; Galoski, Joseph (@dhs.gov); Galoski, Joseph P; Messick, Scott; 'Harry Marzhall®;
Pomper, Stephen E ’

Subject: RE: Barapind

I see this as mere Pol and PD's call, but I am assuming they will treat him
well and documenting that could bé useful in the Future. Bill

----- Criginal Message-----

From: Keshap, Atul

Sent: Tuesday, June 13, 2006 11:11 AM

To: Bartlett, William M; Kennedy, David; Madnick, Howard J, Drazek, Gregory

Cc: Sherman, Richard M; Reichelderfer, Thomas; Anderson, Michael H; Lambert, George; Vu,
Trung M; Caloski, Joseph {@dhs .gov) ; Galoski, Joseph P; Messick, Scott; 'Harry Marshall’;
Pomper, Stephen E :

Subject: RE: Barapind

if we are leaning toward press coverage, i'll check with jaishankar if he thinks it would
bé appropriate/helpful or if it raises other issues/problems. tx

- Criginal Message-----
From: Bartlett, William M

4
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POC. Bill

—— - Original Message--%--

From: Madnick, Howard J

Sent: Tuesday, June 13, 2006 9:40 AM

To: Bartlett, William M; Keshap, Atul; Drazek, Gregory
Cc: Sherman, Richard M; Kemnedy, David; Reichelderfer, Thomas; Anderson, ‘Michael H;
Lambert, George; Vu, Trung M; Galoskl, Joseph (@dhs.gov); Galoski, Joseph P; Messick,
Scott’

- Subject: RE: Barapind

Doeg anyonhe know who from the Emb greeted Cheema @ the airport (per Jacob's e-mail)?

Would the GOI balk if we take photos of Barapind on arrival, to send back to his
attorneys?

Bill - Thank you for so much here.

Who is/are the GOI point(s) of contact for Barapind's movements once he arrives in Delhi?
We need to assume that, even if it is unintentional, at some point we will be left out of
he loop on scmething, and we'l]l need to know how we re-insert ourselves to comply with
what Barapind's lawyers want.

If this one gets bumpy it could impact future extraditions.

Do you have the ranks of the policemen? I think Man Singh might be the DIG who's called
me before. Maybe Trung or George can tell us their relative seniority based on their
ranks? '

David - Let’'s recycle as much as we can out of Cheema -- can you fwé us what was used
then? I agree that less is more.

Howard Madnick
Political Section
US Embassy, New Delhi

Tel: 2419-8657 _1

————— Original Message-----

Prom: Bartlett, William M

Sent: Tuesday, Jume 13, 2006 8:59 AM

To: Keshap, Atul; Madnick, Howard J; Drazek, Gregory

Cc: Sherman, Richard M; Kennedy, David; Reichelderfer, Thomas; Anderson, Michael H;
Lambert, George; Vu, Trung M; Galoski, Jbseph (@dhs.gov) ; Galoski, Joseph P
Subject RE: Barapind

RSO and Legat. ICE really hasa't been involved, but I try toc keep them in
the loop. I will leave this one to Pol, but we really should have press
guidance ready if we are going to be at the airport and hearing. David was
involved in the Cheema return and may have something from that, I would
expect we wouldn't want to say a lot, but will need to have something ready.
Escorts will be from Punjab police. Bill

----- Original Message-----

Irom: Wechap, Atul
Sent: Tuesday, June 13, 2006 B§:45 AM
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To: Bartlett, William M; Madnick, Howard J; Drazek, Gregory
Cc: Sherman, Richard M
Subject: RE: Barapind

Thanks. We’'ll be sure to do the needful. Which others are Embassy stake-holders? RSO?
ICE? bx. -

----- Original Message-----

From: Bartlett, Wiliiam M

Sent: Tuesday, June 13, 2006 8:44 AM

To: Cogan, Jacob K; Madnick, Howard J; Drazek, Gregory

Cc: Pomper, Stephen E; Pyatt, Geoffrey R; Keshap, Atul; sherman, Richard M; Howard,
Jeremiah H; Guilani, Michel K

Subject: RE: Barapind

Howard, Atul - This Pol's bailiwick. I will tell MEA JS bash when I talk
to him today that we will want to be at the airport and at the charging.
Likely to arrive on the Continental flight Friday, evening, but I will
confirm. Then it is over to you. I leave Friday night. Bili

————— Original Message-----

From: Cogan, Jacobh K

Sent: Monday, June 12, 2006 B:24 PM

To: Madnick, Haward J; Drazek, Gregory

Cc: Pomper, Stephen E; Pyatt, Geoffrey R; Keshap, Atul; Bartlett, William- M; Sherman,
Richard M; Howard, Jeremiah H; Guilani, Michel K

Subject: FW: Barapind

Howard, Greyg: .

As you may have heard, the Deputy Secretary of State has approved the extradition of
Rarapind to India, and Barapind has decided not to contest that decision in court. In
aceordance with our standard practicde, L will deliver the surrender warrant to the Indian
Embassy today under cover of a diplomatic note. (We will give copieg to the USMS.)

Barapind's U.S. counsel, with wvhom we've been working these past wany months, emailed me a
number of suggestions regarding monitoring of Barapind's detention (see below). I would
agk that the Embassy give them seriocus consideration. Im particular, I agree {point #1}
that it would be advisable that Embassy personnel be present upon Barapind's arrival in
India and at his initial booking. T understand that something similar was done upon
Cheema's return a couple of months age. I also agree (point #3) that we should get copies
of the charging documents, as this goes to India's compliance with the rule of specialty
(which limits their bringing charges to those for which Barapind was found extraditabie).
Please forward them to L/LEI. With regard to their request for a POC (point #4), per a
recent communication from the Embassy, I have given them Greg's name and contact
information. '

Thanks.to all at the Embassy for their tremendous efforts in this case.
Jacocb

P.S. I will be Jeaving the Department next week to take a law teaching job.
Steve Pomper will handle this case (again) once I depart.

7
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From: Jagdip sekhon [T 7~ T ]
Sent: Friday, June 03, : N
To: Cogan, Jacob K

cc: “|Sukhman Dhami; Jaskaran Kaur
Subject: Barapind

Dear Jdacob:

Sorry for the delayed communication. My schedule did not allow for me to transmit the
herein promised letter before the end of the work day.

Jacob, there are three areas where I feel monitoring can be most helpful
You and your colleagues may have already reached the same conclusion. I nevertheless thank
you for considering the suggestions set forth below.

1. Mr. Barapind's Surrender & Detention Upon Arrival in India

EBtablishing from the outset of Mr. Barapind's surrender the United States government's
intent to zealously monitor Mr. Barapind i1s necessary. If it is not possible for United
States officials to accompany Mr. Barapind to India, it is critical that they are present
at his arrival in New Delhi and at his initial detention and interrogation.

Additionally, because Mr. Barapind's chances of being ill-treated in contravention of the
Convention Against Torture will only increase when he is transferred from New Delhi to
Punjab, we urge that United States officials accompany him when this takes place.

In so doing, the United States government will not only assure that Mr.

Barapind is not mistreated Quring the initial stages of his detention, but will also
place the Indian central government officials as well as the Punjab State government
officials on notice from the outset the sericusness of the U.S.'s intent to monitor. -

2. Mr. Barapind's Detention in India

During his detention, unannounced visits to Mr. Barapind by United States government
officials will be a valuable deterrent against Indian and Punjab state officials
mistreating him. Such visits should always be made any time there is a change in his
custody status, and intermittently thereafter. :

Additionally, in Punjab, almost all torture occurs when a detainee is in what is termed
"police remand," which can only be accomplished by judicial order, from either a
magistrate or judge. Safeguarding Mr. . Barapind from torture will require opposing any

order authorizing "police remand." Thus, if the United States Embassy officials ever
receive information that Indian or Punjab government officials are requestnnq police
remand, the United Stotiz govornment officiclc shwuwlld cxpress thelr cppiciiica

8
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These preventive measures will greatly assist the United States Embassy in fulfilling its
monitoring responsibilities.

3. Documentation

Documenting Mr. Barapind's detention status will also prove to be an effective preventive
measure, as it will serve to record where Mr. Barapind is detained and in whose custody.

We regpectfully ask that following Mr. Barapind's surrender: 1) the United States
Department of Justice official forward us documentation evincing that Mr. Barapind has
been surrendered; and, that 2) upon his arrival in New Delhi, the United States government
official present secure evidence of the "registering" of Mr. Barapind by Indian government
officials and any related documents such as charging documents, and that these documents
also be forwarded us.

‘Thereafter, we will work with Mr. Barapind's attorheys to secure similar documentation
.from wherever he is detained and forward it to the appropriate United States government
officials here and in India. '

4. Point of Contact

Finally, as discussed earlier Jacob, we would ask that you provide us of the appropriate
peint of contact at the Embassy and here in the United States.

f

I have already advised that on behalf of Mr. Baraplnd hereafter, the appropriate contact
in the United States will be Sukhman Dhami

{sdhami@ensaaf.org) and Jaskaran Kaur (jkaur@ensaaf.org) of Ensaaf. I have provided you
their electronic mail addresses. Sukhman's telephone number is

{415) 255-7214; and his facsimile number is {(270) 916-7074.

ndditionally, I will soon provide you the contact information of Mr.
Barapind's legal representatives in India.

Of course, if you ever feel the need,'you are always welcome to contact me.

Again, thank you Jacob for your earnest dealings with us through this arducus but very
important process.

Sincerely,

UNCLASSIFIED
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- Jagdip Sekhon
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1.  Mr. Barapind’s Surrender & Detention Upon Arrival in Indla

Establishing from the outset of Mr. Barapind’s surrender the United States government’s intent to zealously
monitor Mr. Barapind is necessary. If it is not possible for United States officials to accompany Mr. Barapind to
India, it is critical that they are present at his arrival in New Delhi and at his initial detention and interrogation.

Additionally, because Mr. Barapind’s chances of being ili-treated in contravention of the Convention Against
Torture will only increase when he is transferred from New Delhi to Punjab, we urge that United States officials
accompany him when this takes place.

In so doing, the United States government will not 6nly assure that Mr. Barapind is not mistreated during the
initial stages of his detention, but will also place the Indian central government officials as well as the Punjab
State government officials on notice from the outset the seriousness of the U.S.'s intent to monitor.

2. Mr. Barapind’s Detention In Indla

During his detention, unannounced visits to Mr. Barapind by United States government officials will be a
valuable deterrent against Indian and Punjab state officials mistreating him. Such visits should always be made
- any time there is a change in his custody status, and intermittently thereafter.

Additionally, in Punjab, almost all torture occurs when a detaine# is in what is termed “police rermand,” which

can only be accomplished by judicial order, from either a magistrate or judge. Safeguarding Mr. Barapind from

torture will require opposing any order authorizing “police remand.” Thus, if the United States Embassy officials

ever receive information that Indian or Punjab government officials are requesting police remand, the United
States government officials should express their opposition. .

‘These preventive measures will greatly assist the United States Embassy in fulfilling its monitoring
responsibilities. :

3. Documentation

. Documenting Mr. Barapind’s detention status will also prove to be an effective preventive measure, as it will
serve to record where Mr. Barapind is detained and in whose-custody.

We respectfully ask that following Mr. Barapind’s surrender: 1) the United States Department of Justice official
forward us documentation evincing that Mr. Barapind has been surrendered; and, that 2} upon his arrival in New
Delhi, the United States government official present secure evidence of the “registering” of Mr. Barapind by
Indian government officials and any related documents such as charging documents, and that these documents
also be forwarded us. :

Thereafter, we will work with Mr. Barapind's attorneys to secure similar documentation from wherever he is
detained and forward it to the appropriate United States government officials here and in India.

4, Point of Contact

Fméﬂy, as discussed earlier Jacob, we would ask that you provide us of the appropriate point of contact at the
Embassy and here in the United States, .

I have already advised that on behalf of Mr. Barapind, hereafter, the appropriate contact in the United States will

- £ L]

be Sukhman Dhami (sdbami@cusaal.org) and Jaskarai Kaus (jkaur@ensaaf.org) of Ensaaf. | have provided you
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their electronic mail addresses. Sukhman'’s telephone number is[ land his facsimile number is

[ |

Additionally, | will soon provide you the contact information of Mr. Barapind’s legal representatives in India.

Of course, if you ever feel the need, you are always welcome to contact me.
Again, thank you Jacob for your earnest dealings with us through this arduous but very important process.

Sincerely,

Jagdip Sekhon
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Washington, D.C. 20520
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ACTION MEMO FOR THE DEPUTY SECRETARY

FROM: L — John B. Bellinger, I

'SUBJECT: Whether to Extradite Kulvir Singh Barapind to India

Recommendation

That you find, pursuant to the State Department’s regulations
implementing the Convention Against Torture, 22 C.F.R. part 95, that it is not
more likely than not that Kulvir Singh Barapind will be tortured if extradited to
India, and you authorize the extradltlon of Barapind to India by signing the
surrender warrant at Tab 1. :

Approv’e- . Disapprove

Background '
The Government of India-has requested the extradition of Indian cmzen

Kulvir Singh Barapind aka Kulvir Singh, a prominent Sikh separatist, to stand .
trial on charges pertaining to eleven violent incidents that took place in 1991 and - .
1992. The charges include murder, attempted murder, participation in
conspiracy to murder, and robbery. The maximum penalty for these crimes is
death or life imprisonment. A detailed discussion of the background facts is at
Tab 2, and India’s extradition request is at Tab 3. On August 27, 2001, the U.S.
District Court for the Eastern District of California certified Barapind’s
extradition for charges in three of the eleven incidents, citing lack of probable
cause or political offense exceptions for the remaining charges. After extensive
appeals, the district court entered a new certification and order of extraditability
on November 8, 2005 for the same three incidents (Tab 4). There currently is no
legal bar to Barapind’s extradition to India. India considers this an important

UNITED STATES t]glil(ILI:RTMEI\IT OF STATE
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Barapind has submitted materials to the Department opposing India’s
extradition request (Tab 5). He requests that extradition be denied because, he
claims, it is more likely than not that he will be tortured if surrendered to India.
- He also requests that extradition be denied because, he alleges, India will refuse
him access to counsel, because India will violate the rule of spec1a1ty, and

because India will deny him a speedy trial.

Under Article 3 of the Convention Against Torture, the United States is
prohibited from extraditing a person to a country “where there are substantial
grounds for believing that he would be in danger of being subjected to torture.”
For the United States, in light of the Understanding included in the U.S.
instrument of ratification for the Convention and the State Department
regulations implementing the Convention, this means that extradition is
precluded if it is “more likely than not” that the person will be tortured. The
Department, including Embassy New Delhi, has extensively reviewed and

investigated the claims made in Barapind’s submission (Tabs 6-12). |

| As elaborated in Tab 2, we

tags-maemoreTikely than not that Barapind will be tortured if he is
extradited from the United States to India. SCA Acting A/S Camp agrees (Tab
13), and Ambassador Mulford concurs in this conclusion (Tab 10). DRL has
reviewed and cleared this memo. Also as elaborated in Tab 2, we do nof believe
Barapind’s other claims warrant denial of surrender:
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Attachments:
Tab 1 — Surrender Warrant
" Tab 2 — Background on Extradition Request
Tab 3 - Extradition Request
Tab 4 — Certificate and Order of Extraditability
Tab 5 — Submission on behalf of Barapind
Tab 6 — 05 State 222735 '
Tab 7 — 06 State 6905
Tab 8§ — 06 State 33728
Tab 9 — 05 New Delhi 9513
Tab 10 ~ 06 New Dethi 994
Tab 11 — 06 New Delhi 2171
Tab 12 — 06 New Delhi 2911
Tab 13 — SCA and L Statement on CAT claim
Tab 14 — 05 Country Report for Human Rights for India
Tab 15 — Department’s Letter to Immigration Judge, June 16, 1993
Tab 16 — 98 New Delhi 5439
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Drafted: Clearances:.

L/LEI:Michel Guila’zl;)( / Jacob&;/ogan L:SBiniaz {ok) /6}" :
x79500 "x79771 L/LEL:KPropp (ok)
04/04/06 Doc No. 21109-3a L/LEIL:SPomper (ok)
- S L/HRR:EAmory (ok)

L/ESA:SProsser {0k)
NEA/INS:JHoward (ok)
DRL:JFarrar {info)
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DRL/CRA:LPotts (info)
D:AlJost (ok) '
P:AManuel (ok)
DOJ/OIA: HMarshall (subs) {ok)
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&1 |ocC.,
RELEASED IN PART United States Department of State '

Bl: 14(D) | | Washingion, D.C. 20520

BACKGROUND FACTS CONCERNING THE EXTRADITION OF
KULBIR SINGH BARAPIND TO INDIA

. India has requested the extradition of Kulvir Singh Barapind aka Kulvir
Singh, a prominent Sikh separatist, to starid trial for murder, attempted murder,
participation in conspiracy to murder, and robbery (Tab 3). The maximum penalty
for these crimes is death or life imprisonment. The charges arise from eleven

- violent incidents in the District of Jalandhar, Punjab in the early 1990s. Each
incident is covered by a First Information Report (FIR), a charging document, and
involves multiple offenses and victims. Barapind was arrested in the United States
in 1993 for immigration violations, and India requested his extradition in 1994,
More than a decade of litigation followed, during which the courts found that
Barapind was not extraditable for the charges arising out of eight of the eleven
incidents. Barapind was found extraditable for the three remaining incidents
(FIRs 34, 89 (in part), and 100), in which he is charged with a number of counts of
murder and attempted murder. -

Judicial Certification of Exfraditability

In 1985, Barapind became a member of the All India Sikh Students
Federation (SSF), a group committed to establishing the sovereign Sikh nation of
Khalistan in the Punjab. Barapind subsequently moved up the group’s hierarchy,
becoming the p;emdent of the Federation for the District of Jalandhar, Punjab in

1te-gaeeshisiment by the police (including, he alleges, torture)

and the killing of fellow Federation members, Barapind continued his protest
activities. He became Joint Secretary of the SSF in March 1991. The offenses
with which Barapind has been charged arise from a number of violent incidents in_
which he allegedly participated in 1991-1992. He is alleged to have committed ‘

" several murders and attempted murders. He is also accused of stealing arms and
ammunition from the murdered individuals, as well as the vehicles that he used to
flee the incidents. Many of Barapind’s associates were arrested, but police
officials could not locate him in India. Barapind has acknowledged that the SSF
was linked to the Khalistan Commando Force (KCF) and that he himself had
contacts with the KCF at various times while he was involved in the SSF.

* On April 25, 1993, Barapind was arrested at the Los Angeles International

" Airport for attem tm to enter the United States with a false passport. He was
UNITED STATES DEPARTMEN ATE _
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immediately detained and was placed into the custody of the Immigration and
Naturalization Service (INS). On June 7, 1993, Barapind applied for asylum and
withholding of deportation on the basis that, if returned to India, he would be
‘persecuted because of his Sikh political separatist activities. On November 29,
1994, India submitted an extradition request for Barapind for the offenses
enumerated above, but, because of Barapind’s pending asylum and exclusion
proceedings, the extradition request was not filed with the court until September
18, 1997. On October 30, 1997, the Board of Immigration Appeals (BIA) granted
an INS motion to hold in abeyance the asylum and exclusion proceedings, pending
- the outcome of the extradition proceedings. Barapind challenged the order, but on
June 4, 1999, the district court dismissed his petition and on August 28, 2000, the
U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) affirmed. The
immigration proceedings have been on hold since.

On August 27, 2001, an extradition order was issued in the U.S. District
Court for the Eastern District of California, finding Barapind extraditable for
charges in three of the eleven incidents for which India requested his extradition.
Specifically, the court concluded that Barapind was extraditable for the murder of
Kulwant Kaur, as charged in FIR 89; the murders of Kulwant Singh, Aman Nath
Kanigo, Soda Ram, and Jasbir Ram, as charged in FIR 34; and the murder of Sahib
Singh (aka Sahbi) and the attempted murder of Makhan Ram, as charged in FIR
100. Of the eight-remaining incidents, extradition was denied for the charges in
FIRs 23, 94, 113, 114, and 193 because the district court concluded that, although
probable cause to extradite existed, extradition was barred because the charges fell
within the pohtxcéﬁ offense exception of the extradition treaty.! (Extradition for
some of the ch gs-spuEIR-89 was also denied on political offense grounds.)
Extradition fot fhe charges in the remaining three incidents (FIR 52, 87, and 220)
was denied because probable cause was not established.

Following the certification of extraditability, Barapind filed a petition for a
writ of habeas corpus, challenging the court’s order on the basis that he should not
be extradited for the offenses in FIRs 34, 89, and 100 because the evidence
submitted in support of those charges was insufficient to prove probable cause and
because the offenses fell under the political offense exception. Following the’
denial of his habeas petition on September 18, 2002, Barapind filed an appeal with
the Ninth Circuit. On March 10, 2004, a panel of the Ninth Circuit affirmed the

! Article 6 of the apphcable extradition treaty bars extradltlon for offenses “of a
political character.”
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denial of the petition, but that decision was withdrawn by the full court. On
March 9, 2005, an en banc panel of the Ninth Circuit affirmed the certification of
extraditability for FIRs 89 and 100 but remanded the case to the district court for a
reevaluation of the charges in FIR 34, On October 24, 2005, the district court
confirmed its earlier certification of extraditability for the charges in FIR 34 (Tab
4). No appeal has been taken from that decision, and consequently, there currently
is no legal bar to Barapind’s exiradition to India.

Request that Extradition Be Denied on Humanitarian Grounds

Now that the courts have reviewed India’s request, it is for the Department
to decide whether Barapind should, in fact, be surrendered. In so doing, the
Department considers humanitarian claims made by or on behalf of the fugitive,

Barapind’s Submission

On November 28, 2005, the Depariment received a submission from
Barapind’s lawyers, as well as a letter and documents in support of the submission
from the Center for Human Rights & Global Justice at New York University
School of Law, requesting that the Secretary not sign a warrant for Barapind’s
surrender to the Indian authornties (Tab 5). The claims made in Barapind’s
submission regarding torture fall into two categories:

Likelihood of Torture. Barapind’s submission clalms it is more likely than
not that he wlll be tortured if surrendered to India. (a) This claim'is based in
e aHegations.of past torture. Thus, the submission alleges '
that Barapmd was detamed and tortured by Indian officials in June 1988 and
July 1989, In particular, it claims that he was tortured in 1988, first by the
Nadokar police and then by the Goraya police, and in 1989 at a Central
Reserve Police Force Camp in Phagwara and again after being transferred to
the custody of the Criminal Investigation Agency in Kapurthala. Barapind’s
submission also claims that his family, friends, and associates were subject
to torture, execution, coercion, and other mistreatment. These claims are
supported by affidavits from Barapind, his brother, and others. They are
also recounted in excerpts from the 1993 exclusion proceedings before the
immmgration judge. (b) The claim that Barapind will likely be tortured is
also based upon the Department’s annual human rights reports, the reports
of human rights groups, and affidavits from individuals, which are cited in
order to demonstrate that torture and other violations of human rights have

TINTAT A QCTETOTY,
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. and continue fo take place in India, in particular by the Punjab police, and
that Barapind’s status as a political leader and an accused militant makes
him particularly susceptible to mistreatment.

Sufficiency of Assurances. Barapind’s submission claims that any
diplomatic assurances that the USG obtains from India cannot protect
Barapind from torture. In making this argument, the submission states that
India has previously failed to honor diplomatic assurances that it would not
torture Sikhs extradited to India by the United States. In particular, the
submission focuses on the cases of Daya Singh Sandhu and Kamaljit Kaur
Sandhu, both of whom were extradited to India in 1997 after the United
States had procured assurances from the Government of India in late 1996
that they would not be tortured and would be afforded certain protections
under the Indian Constitution and laws prohibiting torture and protecting
persons against torture and degrading and inhuman treatment; the right to
counsel; and the right to have counsel, family and representatives of the
National Human Rights Commission of India visit them while in custody.
Barapind’s submission claims that, in spite of the assurances, the Sandhus
were tortured “immediately upon their return,” that they were denied access
to counsel and fair trials, and that they were tried on charges that they were
not extradited on in violation of the “rule of specialty” under treaty law and
practice. These claims are supported by affidavits from the Sandhus.

access to counsel, because India will violate the rule of specialty, and because
Bisntespoetdyrial. |

Barapind also requests that extradition be denied because India will deny him

Torture Convention QObligations

Under Article 3 of the Convention Against Torture, the United States is
prohibited from extraditing a person to'a country “where there are substantial -
grounds for believing that he would be in danger of being subjected to torture.”
For the United States, in light of the Understanding included in the U.S.
instrument of ratification for the Convention and the State Department regulations
implementing the Convention, this means that extradition is precluded if it is
“more likely than not” that the person will be tortured. Torture is defined by the
applicable regulation, 22 CFR 95.1, as: . ' :

UNCLASSIFIED
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‘Any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him
or a third person information or a confession, punishing him for an act he or
a third person has committed or is suspected of having committed, or
mtimidating or coercing him or a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or at
the instigation of or with the consent or acquiescence of a public official or
other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions.

In order to constitute torture, an act must be speciﬁcaliy intended to inflict
severe physical or mental pain or suffering and that mental pain or suffering
refers to prolonged mental harm caused by or resulted from:

(1)  The intentional infliction or threatened 1nﬂ1ct10n of severe physical
pain or suffering;

(i)  The administration or application, or threatened administration or
application, of mind altering substances or other procedures

_ calculated to disrupt profoundly the senses or the personahty

(ili) The threat of imminent death;

(iv) The threat that another person will imminently be subjected to death,
severe physical pain or suffering, or the administration or application
of mind altering substances or other procedures caiculated to dlSI'Llpt '
Erofoundly the senses or personality.

Likelihood of W‘E‘f{

_ Whether it is more likely than not that a person will be tortured if extradited
to a particular country will depend on a host of relevant considerations, see, €.g.,
22 CFR 95.2, including, for example and where applicable, previous torture, past
and current human rights practices (such as a consistent pattern of gross, flagrant
or mass violations of human rights), diplomatic assurances received, and available
monitoring.

. () Accusations of Past Torture. Embassy New Dethi has been “unable
to confirm or refute Barapind’s specific torture claims, although the abuses alleged
are consistent with other claims made by torture victims in India” (Tab 9).
Embassy notes, as is generally known, that “[d]Juring the Sikh insurgency in the
1980s and 1990s, police routinely tortured and/or killed terrorists’ families and

UNCLASSIFIED
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associates” (Tab 10). Embassy New Delhi also has been “unable to authoritatively
confirm or refute Barapind’s specific claims that his family, friends, and associates
were subject to torture, execution, coercion, and other mistreatment,” though one
of Embassy’s contacts “stated that Barapind’s relatives were tortured in 1988-89
as a matter of procedure, and that the police routinely tortured and/or killed
terrorists’ families and/or associates” (Tab 9). In a June 16, 1993, letter to the
Immigration Judge (1J), the Department’s Office of Asylum Affairs noted -

“inconsistencies” and “anomalies” in Barapind’s asylum apphcatlon that “would
raise credlblhty questlons” about his assertions (Tab 15).2

_(b) Current Practices. There is no doubt that torture generally remains a
problem for Indian law enforcement. |

s

-also 2005 Country Report tor Human Rights for India (Tab 14).

Nonetheless, the Embassy reports that significant progress has been made.
“Indian federal and-state law prohibits torture. India today has many human rights
NGOs that specialize in assisting victims of police abuse, including some that
focus on Punjab ” India is now (since 1997) a signatory of (though not a party to)
the Convention Agamst Torture, ang the “Supreme Court has recently issued
guidelines ai ».af at-preyentig and, if necessary, prosecuting incidents of torture
and custodial sbuse.” Prosecutions and convictions for police abuse, includingin
Punjab, have increased, though many alleged police violators, particularly from
earlier, more violent times (including the officer Barapind accuses of having
directed his torture), have not been tried for their reported offenses (Tab 9). While

2 The IJ found Barapind’s testimony non-credible, and the BIA dismissed his
appeal. However, the U.S. Court of Appeals for the Ninth Circuif, without itself
deciding whether Barapind was credible, rejected most of the stated bases for the
1)°s determination and hence remanded the case to the BIA. See Barapind v.
Rogers, No, 96-55541 (9th Cir. 1997) (unpublished). Shortly thereafter, the

- removal proceedings were stayed by the BIA pending the outcome of the
extradition proceedings and, thus, no further credibility determinations were made
by the BIA or the 1J. '
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torture still occurs in Punjab, Embassy New Delhi discounts the possibility of a

new insurgency in Punjab that would lead to the types of abuses common in the
1980s and early 1990s. -

Further, the Embassy notes that “[t]he free press is also sensitive to human
-rights.” “India’s free press, including in Punjab, actively pursues and exposes
government excesses of all varieties, including police abuse, torture, and
~ corruption” (Tab 10). Press interest extends to extraditions. The Embassy points
to the “continuing Indian press coverage of Abu Salem, who was extradited from
. Portugal last year for his alleged role as the principal suspect in the March 12,
.1993 Mumbai bombings that killed 250 and injured more than 700.” (Tab 11). We
also note the recent press interest in the removal of prominent Sikh separatist
Harpal Singh Cheema to India from the United States. Seg Anju Agnihotri Chaba,
Deported Ex-Militant Says Khalistan His Life’s Aim, Indian Express, May 3, 2006,
at 3 (noting that the newspaper interviewed Cheema, that he received “VIP
treatment” at the Punjab police station where he was held and that “nobody was

topped from meeting with him

Human rights monitoring and activism is also much improved. This is true
both for NGOs and the National Human Rights Commission (NHRC). Embassy
explains that “India has numerous activist human rights NGOs that specialize in
assisting victims of police abuse, including some that focus on Punjab” (Tab 10).
The NHRC * ow:ﬁas over a decade of experience in investigating and assessing
human rights viglatians indrdia. -Then’ mandate includes both positive human
rights violations and “negligence in the preventzon of such violation’ . ... [Tlhe
NHRC is legally empowered to visit prisoners ‘in any jail or any other mstitution_.
under the control of the State Government’ for this purpose. . .. The NHRC 1s an
active organization that operates iridependently of the government and has loudly
criticized some government institutions and actions” (Tab 11).

Progress is particular marked in Punjab. Embassy observes that “the law
~ enforcement sifuation in Punjab in 2005 has dramatically improved over ithe
atmosphere that existed during the insurgency in [the} 1980s-1990s, and can attest
that the incidence of torture and custodial deaths in Punjab has decreased ‘
dramatically” (Tab 9). Thus, according to the Embassy, the “Punjab of today is
different from the Punjab Barapind fled. Then, a blazing, foreign-supported
msurgency raging across the Punjab threatened the security of the government in
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Delhi and deepened divisions between India and Pakistan. Today, Punjab is one
of the richest states in India, with a progressive, pro-agriculture government whose
Chief Minister (a Sikh) is working to promote harmonious relations among Sikhs
and between India and Pakistani Punjab. . . . The end of the Punjab insurgency in
the 1990s ushered in a dramatic decline in custodial deaths and torture allegations.
The current Indiarr Prime Minister and Army Chief are Sikhs. The intensive police
and security force anti-insurgency efforts of the 1980s and 1990s are 1arge1y a
thmg of the past” (Tab 10).

India has signed the [Convention Against Torture]. As a signatory, India
has gogd-__ﬁﬁfh obligation not_to act against the objectives and purposes of

the Conwf

The Indian Constitution provides for the protection of life and personal
liberty. It guarantees accused persons the right to be defended by a legal
practitioner of his or her choice. India has legislation for the protection of
human rights. The National and States Human Rights Commissions can
visit prisons and can enquire on their own initiative or on a petition nto any
complaint of human rights violation. Indian criminal law prohibits the use
of force or causing hurt to extort confession. Persons violating these
provisions are subject to prosecution and imprisonment. [Sections 330-331
of the Indian Penal Code enclosed.]

UNCLASSIFIED
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Further, family members, attorneys of'a person exiradited to India as well as
the [National] Human Rights Comrission have access to them. Officials of
the country extraditing a fugitive may also have access on reciprocal basis.” *

Thus [Barapind] on extradition to India will be dealt in accordance with the
law. He will be entitled to all rights of defense, protection, and remedies
available and shall not be subjected to any kind of torture,

In a follow-up dlplomatlc note (Tab 11), India clarified the definition of torture, as

. follows:

[Barapind] will be entitled to all the rights of defence, protection and
remedies available and shall not be subjected to torture, as defined in the
Convention against Torture and other Cruel, Inhuman or Degrading
treatment or Punishment, 1984. :

.. . India as a signatory to the Torture Convention has a good faith -
obligation not to act against the objectives and purposes of the Convention.
Indian criminal law prohibits the use of force or causing hurt to extort
confession. The judicial decisions have interpreted the law to cover not
only the physical hurt but the mental derangement/sufferings also. Persons
violating these proyisions are subject to prosecution and imprisonment.

_ (d) Credibility/Reliability of Assurances. Embassy New Delhi reports
that the “descriptions of Barapind’s protections under the Indian Constitution and
Indian Law are accurate to the best of this Mission’s knowledge. Similarly, this
Mission believes to the best of its knowledge that the rights of access to Barapind
by his family members and attorneys, the [INHRC], and U.S. diplomats {on a

> The reciprocity language is standard for the Indians and has been used by them in
previous assurances to us in extradition cases. It means that the Government of
India will grant access provided that we grant access to Indian officials to visit
persons extradited to the United States from India irrespective of nationalify. We
believe we could provide the same assurance to India regarding access, if
requested. '

UNCLASSIFIED
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reciprocal basis), as described, are accurate, and it is likely the Government of
India will in practice comply with them” (Tab 10). The Embassy continues:
“India’s relationship with the United States and the rest of the world is . . .
dramatically different than it was less than a decade ago. India has far greater
incentives to be seen as a reliable partner and a country that honors its
- international commitments.” '

. '

Barapind doubts that Indian assurances are credible, citing the case of the

Sandhus. |

() Conclusion. Given the. changed circumstances in Punjab (including
the end of the insurgency), the high-profile nature of this extradition, the strong

* The Départment’s July 1997 Addendum to the India Country Profile also stated:
“A human rights group which is providing lawyers fo represent the Sandhus
reports that they are experiencing neither physical nor verbal abuse and are being

examined by a doctor daily.” UNCLASSIFIED
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accountability m place in the form of Indian human rights organizations (including
the National Human Rights Commission) and media, the assurances provided by
the Government of India, the guaranteed monitoring,” the prospect of U.S.
cooperation on future extraditions and law enforcement generally, and the much-
improved bilaterat relationship between thé two countries, we do not believe it is
more likely than not that Barapind will be tortured if extradited. This conclusion
is well-stated by one of the Embassy’s contacts, an editor of a Punjabi newspaper,
who reported “that ‘no one will touch [Barapind]’ because his case is high profile
(in part because of the extradition) and because of the strength of human rights
. activists in the state” (Tab 9).

i Other Humanitarian Claims

) . ' '
Barapind also claims that he will be denied access to counsel, that India will
violate the rule of specialty by prosecuting him for crimes for which he was not
found extraditable (citing the case of the Sandhus), and that India will deny him a

speedy trial. |

5 Embassy New Delhi has assigned an officer to be a point of contact for Barapind
and others acting on his behalf to receive complaints about his treatment, should

he be extradited.
UNCLASSIFIED
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Refugee Convention

When an asylum application is pending but not finally adjudicated, the
United States must take into account its international obligations under the 1967
Protocol Relating to the Status of Refugees (Refugee Protocol), which
incorporates certain obligations of the 1951 Convention Relating to the Status of
Refugees (Refugee Convention). The Refugee Convention prohibits the retumn of
a refugee where his or her life or freedom would be threatened on account of his or
her race, religion, nationality, membership of a particular social group or political

. opinion. However, if “there are serious reasons for considering” that a person has
committed a “serious non-political crime” outside the country of refuge prior to
his or her admission to that country as a refugee, the provisions of the Refugee
Convention do not apply. A U.S. court has determined that probable cause exists
that Barapind has committed serious crimes for which India has sought his
extradition (murder and attempted murder), and these crimes are not political.
Consequently, there are serious reasons for considering that he has committed
“serious non-political crimes[s],” and, therefore, he is excluded from the
protections provided by the Refugee Protocol. Accordingly, U.S. obligations
under the Refugee Protocol would not be breached by his extradition to India.

Law Enforcement _Relatiqnship with India

Issuance of the surrender warrant will be consistent with the USG objective
of maintaining and improving the U.S.-India law enforcement relationship, of
which extradmon'is a ma_]or compopent. Extradition between the two countries is
based on a trea n fepciprocal and mutial obligations and benefits. The United
States has teri éxtradition requests pending in India, some for five years or more.
We continue to urge India to bring thesé requests to fruition at an early point.
Completing the Barapind extradition, which spans more than a decade, will
enhance the relationship. '

Requirements of Extradition Tréagg Satisfied

Having reviewed the documents provided by India and the Judge’s Order,
we have concluded that the offenses for which Barapind has been found -
extraditable are covered by the 1931 U.S.-U K. Extradition Treaty, applicable to
India from March 9, 1942, The 1931 U.S.-U.K. Extradition Treaty was the
apphcable treaty in force at the time the Government of India requested
Barapind’s extradition, and it was the basis upon which the U.S. Court considered
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the extradition request.’ As clearly shown by the Judge’s Order, the Government
of India has submitted: duly authenticated documents as required by the treaty;
such evidence of criminality in regard to the offenses for which Barapind has been
found extraditable as would have justified his apprehension and commitment in
the United States; and sufficient evidence that the person sought by India was the
person before the court during the extradition proceedings.

No exemption from, or condition to, extradition stipulated in the Treaty and
Protocol appears applicable.

_ Notification of Decision

Barapind’s case comes out of the Ninth Circuit, which in a previous case
left open the possibility that the Department’s decisions on surrender are
reviewable by means of a habeas petition. Consequently, Barapind has
specifically requested that we notify him of your decision on surrender so that he
could, if necessary, seek such review. Though we are under no legal obligation to

-do so (and our practice is not to provide notice), if you determine that Barapind
should be surrendered, we will notify him that you have signed a surrender
warrant and allow him adequate time to decide whether to seek additional habeas
relief. Such a petition would challenge the surrender decision on various grounds,

% A new extradition treaty between the Unlted States and India entered into force
on July 21, 1999 -

7 'While there is#0 judicial order or'other legal obligation requiring the
Department to 7ty Barapmd of its decision, when the Ninth Circuit denied one
of Barapind’s previous habeas petitions, it directed that “the denial [of the
petition] be entered without prejudice to the filing of a new habeas petition should
the Secretary of State decide to surrender Barapind prior to the completion of the
BIA’s consideration of his application for asylum and withholding of deportation.
Barapind v. Reno, 225 F.3d 1100, 1115 {(9th Cir. 2000). Further, a recent panel of
the Ninth Circuit noted that “the rule of non-inquiry does not prevent an extraditee
who fears torture upon surrender to the requesting government from petitioning
for habeas corpus review of the Secretary of State’s decision to extradite him.”
Prasoprat v. Benov, 421 F.3d 1009, 1016 n.5 (9th Cir. 2005) (citing Cornejo-
Barreto v. Seifert, 218 F.3d 1004, 1009 n.5, 1016-17 (9th Cir, 2000)). Though we
disagree with these rulings, given the state of play in the Ninth Circuit, it is, as a
matter of policy, prudent to provide notice. The Department of Justice agrees that
,nouﬁcatlon is appropriate in this case.
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including the United States’s obligations under the Torture Convention. Though
Barapind has requested notification, it is unclear whether he will file a habeas
petition. If he does file a petition, we believe we would prevail, and the decision
to extradite would be upheld.
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TELEGRAM . December 09, 2005

To: AMEMBASSY NEW DELHI - IMMEDIATE

Origim: L

From: SECSTATE WASHDC {STATE 222735 - IMMEDIATE)

TAGS: CJAN, CVIS, KCRM, PREL, PFTER, IN

Captions: SENSITIVE

© Subject: EXTRADITION: INDIA: KULBIR SINGH BARAPI&D

Ref: A. 12/01/05 POMPER EMAIL TC POST ATTacﬂING CAT
SUBMISSION B. 12/06/05 POMPER EMAIL TC POST ATTACHING
SANDHU AFFIDAVITS C. 12/08/05 POMPER EMAIL 'TOPOST
ENCLOSING LINKS TO 22 CFR $5 D. 12/0%/05 POMPER EMAIL

TO POST ATTACHING SANDHU POST-EXTRADITION REPORTING
© CABLE

1. (U Senaitive but unclassified. DLaw enforcement
sensitive. Please protect accordingly. Thig iz an action
request {see paragraphs 3-7).

2, {5BU) Summary. fAfter many years of litigation, a federal
district court in California has entered an order finding
that Kulbir Singh Barapind is extraditable to India to face
merder and attempted murder charges arising out of three
incidents in the Punjab region. Under U.S8. law, USG
authorities have two calendar months from the date on which a
prisoner is committed for extradition to physically transfer
that person out of the U.S., after which the priscner may
petition for releaser 1In this case, the two-month period
will expire on January 9, 2006.. Since the entry of the
certification, Barapind's lawyers have reguested that the
Secretary not sign a warrant for his surrender to the Indian
anthorities because, they allegethat he will be tortured upon
his return. Their submissicon is based on legal arguments and
accompanied by aupport;ng documentation.

Pursuant to federal regulations, relevant Tegal and policy
offices must review and analyze tHa” 1nfcrma:10n that has been
presented prior Lol #aking 4 recommendatién to the Secretary
or Deputy Secretary about whether to sign Barapind's

surrender warrant. (22 CFR 95.3(a}}. In order to implement
the requirements imposed by the U.S. obligations 'under the
Convention Against Torture with respect ‘to extraditions, it
is necessary to consider whether a person is "more likely
than not" to be tortured 1f surrendered to the requesting
gstate. {22 CFR 95.2}.

To help the Department fulfill its obligations in the present
matter, post's assistance is requested in assessing claims
raised by Barapind‘'s counsel, which are summarized in
paragraph § below. One particularly important set of
gquestions concerns allegations made by Barapind’s lawyers
that two individuals extradited to India im 1997 (Xamaljit
Kaur Sandhu and Daya Singk Sandhu) were tortured upon their
return notwithstanding Indian Government assurances given to
the USG at the time and reported in 96 New Delhi 14665. BEnd
Summary.

ACTION REQUEST
3. {U) Background and Procedural History

Kulbir Singh Barapind ig a native and cicizen of India and
Former leader of the All India Sikh Student Federation {SSF),
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an organization dedicated to establishing a sovereign Sikh
nation {"Xhalistan®} in the Punjab. Barapind joined the
organization in 1985 and served as junior district president
for the District of Jalandhar for a period in spring 1988 and
beginning agzin in fall 1%56. He became Joint Secretary of
the SSF in March 19%1. Barapind has acknowledged that the
SSF was linked to the Khalistan Commando Force (KCF) and that
he himself had contacts with the KCOF at various times while
he way involved in the SSF. . ’

In April 1993, Barapind was arxrested at the Los Angeles
Intermaticnal for attempring to enter the U.S8. using a false

pagsport. He was immediatel ained and was plaged into
the custody of the INS. I

) | These proceedings were held
- in abeyance after India submitted, in November 1954, a
request for Barapind's extradition on charges in conpection

with 11 separate vioclent ingidents. |

Barapind vigorously challenged the GoI's extradition at both
the district and appellate court levels in the U.S5. Ninth
Circuit. During the course of that lirigation, the courts
found that Barapind was not extraditable on charges relating .
to eight out of the 11 incidents cited in the Gol's
extradition regquest. (In three cases this was because of a
failure to establish probable cause, and in five cases it was
because the offenges were deemed "political offenses" and
cherefore not acceptable bases for extradition under
applicable treaty law.) In an Qctober 24, 2005 opinion, the
Disrrict Court for the Eastern District of California
resolved an open issue with respect to one of the three
remdining incidents, and en November 9 that Court entered an
order finding Barapind to be extraditable with respect to all
three incidents. Specifically, Barapind has been found te be
extraditable in comnection with:

i/ the murders of Kulwant Singh, Aman Nath Kanigo, Soda Ram,
and Jasbir Ram as described in the GolI's First Information
Report (PIR) 34;

ii/ the murder 6t Kulwart Kaur as described in FIR 89; and

ii3/ the murder of.Sahib Singh -taka~Sahh¥)-and the attempted
murder of Makhan RaF ds ddactibed in FIR 100. '
Under U.S. law, USG authorities bave two calendar months from
the date on which a fugitive is committed for extradition to
transfer him out of the U.S. before the fugitive can petition
for release under procedures prescribed by statute. DOJ has
arranged with Barapind’'s lawyers that the two-calendar pericd
will be measured from November 9, 2005, which is the date
upon which the order of extraditability was entered. OCn
November 28, Department received a submission from Barapind's
lawyexrs requesting that the Secretary not sign a warrant for
his surrender to the Indian authorities because, they allege,
he will be tortured upon his return. The claims made in this
submission will need to be reviewed in accordance with
federal regulations.

4. (U} Legal Requirements/Summary of Regulations

According to applicable racgulations, once a judge has found a
person extraditable, the relevant legal and policy offices
develop a recommendation to the appropriate Department
principal on whether she or he should sign a warrant for the
fugitive's surrender. If allegations are made that the
fugitive is likely to be tortured upon suvrrender, these legal
and poliey offices must review and analyze the relevant
information in preparing their recommendation to either the
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Secretary or Deputy Secretary (22 CFR 95.i{d), 55.3(al}.
Consistent with the USG's obligations with respect to the
Convention Against Torture, this review will amsess whethex
the it is "more likely than not® the fugitive will be
tortured upon return (22 CFR 95.2). The regulations set
forth a detailed explanation of what constitutes "torture"
for these purposes (22 CFR 85.1).

We are reguesting post's asgistance.in assessing claims and
addressing issues raised by Barapind's submission and
degcribed in paragraph 5 below. To assist post. we have
separately provided copies of Barapind's subnitssion (Ref ),
certain exhibits thereteo {Ref B}, and the regulations
referred.to above {22 CFR 95.1-4) {Ref C}.

5. {8BU] Claims and Issues Raised by Submission

(a})’ Barapind's submission claimg that he was detained and
tortured by Indian officials in June 1588 and July 1989 {see
Ref A pages 11-14 and 15-16). It claims that he was tortured
* in 1988 first by the Nadokar and then by the Goraya police.
It also claims that he was tortuzed in 19892 at a Central *
Reserve Police Force Camp in Phagwara

and again after being transferred to the custody of the
Criminal Investigation Agency in Kapurthala. Department
requests any information thak post can gather that would help
to assess the veracity of these claims.

(b) Barapind's submiasion claims that hie famlly. fflands
and agsociates were subject to torture, execution, coerc1on,
and other mistreatment, including as follows:

i/ security forces severely tortured Barapind's £father,
brother {Balwand $ingh} and brother-in-law (Balraj Singh)},
and illegally detained the rest of his family (Ref A pages
15-16 and 41-43 of 11/23 submission};

ii/ secufity forces illegally detaiped and torcured
Barapind's SSF associate, Gurtej Singh, because of his
association with Barapind (Ref A page 15); and

iii/ the gdvernment caused the extrajudicial execetion of his
alleged accomplices -- including Ranjit Singh Rana in 1991,
Haminder Singh in early 1922, Gurdip Singh Deepa in December
1992, Majinder Singh in December 1992, and Manjit Bingh Billa
in 1992 (Ref B page 45).

Departument requédts any information that post car gather that
would help to assess the verac1ty of these Telatms.

[c} Barapind's suhhias;on cia;m&-{hat any diplomatic
assurances that The USG obtains From India cammot protect Mr.
Barapind from torture. In making this argument, it states
that on at least two prior occasions, India failed to honor
diplomatie assurances that it would not tovture Sikhs
extradited to India by Unitred States. In particular,

the submission cites the cages of Daya Singh Sandhu and
Kamaljit Kaur Sandhm, both of whom were extradited to India
in 1997 after the USG had procured assurances from the Gol
that they would be afforded protections under the Indian
Constitution and laws prohibiting torture and protecting
persons against torture and degrading and inhuman treatment;
the right to counsel; and the right to have counsel, family
and representatives of the Indian Human Rights Commission
vigit them while in custody. (In addition, the Gol, provided
a nonpaper suggeating that the Sandhus would be held almost
immediately upoa return in judicial remand, a situation in
which custodial abuse was understood Lo be particularly rare.)

Barapind's submission claims that, in spite of the Gol
assurances, the Sandhus were tortured "immediately upon their .
return,® that they were denied access to counsel and fair
trials, and that they were tried on charges that they were

not extradited on in violation of the “rule of specialty*
under treaty law and practice. In order to assess Barapind's
claims, Department requests post's input on the following
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items:

i/ The credibility/truthfulness of the Sandhus' claims with
. respect to their physical treatment upon being returned to
¥ndia (Ref A pages 21-24);

ii/ The accuracy of the c¢laim that the Sandbhus were deried
access to counsel or were provided limited/perfunctory access
to conngel (Ref A pages 51-53); and-

iii/ The accuracy of the more general claim that Sandhus did
not receive a fair trial because of violatioms of the rule

of specialty and prolonged pretrial detentions in addition of
lack of access to counsel (Ref A pages 50-58).

Department would alsc be arateful if post could share any
information about reporting/monitoring that may have come to
its attentien with respect to the Sandhusg, post-extradition
- aituation (in addition to what is contained in Ref D) that
might shed light on Barapind,s claims.

{d} Under federal regqulations, the Department's review of
Barapind's submiseion must take into account, among other
relevant considerations, whether India shows a consistent
pattern of gross, flagrant or wass violatione of human rights
{22 CFR 95.2(a) {2)). Barapind's submission claims that there
continues to be a widespread practice of torture and
custodial deaths in Punjab and India--citing among other
things a recent State Department report (Ref-A pages 30-33).
Department would appreciate post's assistance in evaluating.
this claim--inecluding an assessment of whether incidences of
custodial abuse are on the rise or fall in Iadia, in Puniab,
and with respect to Sikhs held in custedy.

(e} In the same vein, Department would be grateful for
post's assessment of the statements that " (t)he Indian
government believes that militancy is being revived in
Punjab, and is torturing suspected 5ikhs and theiy
supporters® (Ref A pages 33-36).

(£} There are several places where Barapind's submission
suggests that systemic problems.skew the likelihood that
Barapind will be tortured upon return. In particular, the
submigsion suggests that (1) torture is imbedded and
accepted in the culture and investigative methodology of

India‘'s law enforcement officials ... {2} security forces
will have exclugive sgntrol over Mr. Barapind during police
remand ... without any possibility of oversight ... {3) Hr.

Barapind has no right to counsel during interrogations

and {4) (assuming he_is turpured; Barapingh will have no
judicial remedy to-Pedress or prévent- further torture® (Ref A
pages 24-26}. The submission also suggests that India’'s laws
do not adequately protect against torture, and, in fact,
encourage torture during interrcgations (Ref A pages 48-50}.
Department reguests post's views on the accuracy of these
claims.

(g) Department regquests post,s views on the extent to which
any risk of post-extradition torture that might be identified
could be addressed by a combination of asgurances (the
specific contents of which will need to be considered),
access, and monitoring. Department is particularly interested
in post,s agsessment of the following:

i/ Whether, as a general matter, the GoI ig likely to be
willing to provide assurances in this case and how long it is
likely to take (Daya? Weeka?) to procure these assurances.

13/ Which entity within the Gol (and at what level) could
most credibly give assurances;

iii/ To the extent that incomplete coordination between
national and state or local officials may indrease the risk
of non-compliance with aasurances, whether this might be
addressed by inecluding in the reguested assurances a
stipulation that they have been coordinated appropriately at
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the regional/local level, or by any other mechanism;

iv/ Whether the GOI would be willing to assure the USG or
another reliable jnterlocutor (for example, a designated NGO)
access to Barapind once he is taken into Gol custedy.

In discussing which assurances might be given {and who might
give them), Department requests that post include an
assessment of the credibility/reliability of those assurances.

Please note that in congidering these questions it may be

helpful to lock at the assurances that Gol provided both in
the Sandbus' case of 1996/7 {see 96 New Delhi 14669} and in
the Sandhu/Gill case of 2000. Department will provide .
materials relating to those agsurances under separate cover.

{h} Department also reguests post's assistance in reviewing
the asgertions contained in Barapind's submission that (a)
Barapind will not be able to relocate to avoid torture (even
if released from custody because of dangers presented by
Indian security forces--see Ref A page 44) and (b} one of the
policemen allegedly responsible for Barapind's torture in
1988 has been promoted to the senior ranks of the Punjab
pelice force {Ref A page 47).

6. (SBUF) Additional Considerations

This matter has particular sensitivity becvause of India's
status as an extradition and mutual legal assistance treaty
partrer and a valued partner in the war on terror. It will
therefore be critical both to review and analyze Mr.
Barapind's claims thorcughly and to develop a considered
asgesament of whether relevant risks that may be identified
can be appropriately addressed through some combination of
assurances, access, and monitoring.

7. (U} Timing

With apologies for the tight timeframe, Department seeks
poat's input on the above items by reply cable as quickly as
possible, and no later than 00B Friday, December 16 in light
. of the January 9 deadline. Igput by that date is essential,
as: {1) post's reply will contribute to any decision to seek
assurances; (2) post's reply will be incorporated into a
decigion memo that will need to be widely cleared; and (3) if
a decision is wmade to surrender Barapind, it will be
necessary to make surtender arrangements with Indian
authorities. Department will be in contagk with post in the
interim to offer whatever assxsteggg it ¢an in ipvestigating
and evaluating. the claxms mnade Hhd, if neCEBBary, in
developing a etzategy for approaChlng the Gol for assurances.
Department greatly appreciates post's assistance on this
¢ritical and semgitive law enforcement matter.

RICE

Additrional Addresseesg:
None

cc:
DEPT OF JUSTICE WASHINGTON DC

Distribution:

TED2694
CRIGIN L-00

INFO LOG-00 AID-00 CA-00 CIAE-00 CPR-00 INL-00 . DODE-0Q
DS-00 EB-00 01G0-00 FBIE-00 UTED-00 H-00 TEDE-00
INR-00 INSE-00 NEA-00° NSAE-00 OC5-00 NIMA-0O0 PPT-00
5CT-090 vo-G40 SA-00 ASD3-00 FMP-00 ECA-00 DSCC-00
PRM-00 DRL-00 SAS-00 BWCI-00 /000R

222735
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SCURCE: CBLEXCLS.00B8208
DRAFTED BY: L/LEI:SPOMPER -- 12/09/2005 202-647-9500
APPROVED BY: L/LEI:SPOMPER
L/LEI :LJACOBSON
SA/INS:JHOWARD
DRL/SEA : CNCAMPONOVQ
L/HRR : NESCHOU
$/CT:BSLAVIN
DOJ/OTA :HRMARSHALL .
© mmmmemee e 6C34FD 08523452 /38
O P 0923352 DEC 0%
FM SECSTATE WASHDC .
TC AMEMBASSY NEW DELHI IMMEDIATE
INFO DEPT OF JUSTICE WASHINGTON DC PRIORITY

UNCLAS STATE 222735

SENSITIVE - FOR POL AND CON

E.Q. 12958: N/A
TAGS: CJAN, CVIS, PTER, PREL, KCRM, IN
SUBJECT: BXTRADITION: INDIA: KULBIR SINGH BARAPIND

REF: A, 12/01/05 POMPER EMAIL TO POST ATTACHING CAT

SUBMISSION

B. 12/06/05 POMPER EMAIL TO POST ATTACHING SANDHU
AFFIDAVITS

C. 12/08/05 DPOMPER EMAIL TO POST ENCLOSING LINKS TO
22 CFR 55

D. 12/09/05 POMPER EMAIL TO POST ATTACHING SANDHU
POST-EXTRADITION REPORTING CABLE :

End Cable Text

Michel K Guilani 04/04/2006 01:40:20 PM From DBfinbox; Search Results
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UNCLASSIFIED RELEASED _IN PART

B1, 1.4(D)

Mighel K Guilani 05/05/2006 06:13:06 PM From DBfInbox: Search Resulls

CLASSIFIED BY DEPT. OF STATE, L. HEDGBETH, DAS, A/ISS

Cable Text:
UNCLASSIFIED
TELEGRAM January 13, 2006
UNITED STATES DEPARTMENT OF STATE

To: AMEMBASSY MEW DELHI - IMMEDIATE
S REVIEW AUTHORITY: THEODORE SELLIN
rigin: L CLASSIFICATION: CONFIDENTIAL REASON: L4(D)
From: SECSTATE WASHDC (STATE 6905 - IMMEDIATEPECLASSIFY AFTER: 13 JAN 2016
TAGS COAN, CVIS, KCRM, BGOV, PHUM, EREL, PTDATE;‘CASEID 21 JUL 2008 200603431
Captions: SENSITIVE
Suhject: EXTRADITION: INDIA: KULBIR SINGH BARAPEND: REQUEST FOR-

ASSURANCES
Ref: A. 2005 NEW DELHI 9513 B. 2005 STATE 222735 c.

MADNICK-POMPER EMAIL OF 12/23/0S

1. {U) This is an action reguest.

See paras. 4-5.

2. {5HU) Department appreciates Post's reply (ref A) to
Department's queries regarding the potential extradition of

Kulbir Singh Barapind to India.
the Convention Against Torture and Other Cruel,

As noted in ref B, citing

Inhtuman or

begrading Treatment or Punishment (Torture Convention),
Barapind has challenged his possible extraditiem, claiming,
among other things, that he-has been and is likely to be

tortured in Iadia.

tnder Article 3 of the Torture

Convention, the United Jtates is prohibited from extraditing
a person to a country *where there are substantial grounds
for believing that he would be in da.uger of being subjected

to torture.”

Por the United States, in light of the

Undexstanding included in the U.S. instrument of ratification
for the Torture Convention and the State Department
regulations implemesting the Cpnventicon, 22 CFR part 95, this
means that extradition is precluded if it is “moxe likely

than not” that the person will be tortured.
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5. (SBU) ACTION REQUEST (CONTINUED). In accordance with
standard practice in Torture Convention extradition cases,
Department also requests that the Ambassador assegs the merit
of Barapind's claim that he is more likely than not to be
‘tortured if surrendered to the Indian authorities, in light
of any assurances and information the Government of India
{including the Ministry of Home Affairs} provides. The same
assessment will be made by the Legal Adviser, the Assistant
Secretary for South Aslan Affaira, and the Assistant
Secretary f£or Democracy, Human Rights and Labor, These
ansessments will be incorporated into the decision memo on
Barapind's surrender.

§. (U} Please report develepments to L/LEI [attn. Stephen
Pomper, Michel Guilani, and Jacob Cogan) and L/HRR (attn.
Sarah Prosser}. Embassy’s assistance is greatly appreciated.
RICE

Additional Addressee-
None

(13
DEPT OF JUSTICE WASHINGTON DC

Distribution:

TED3165
CRIGIN L-00

INFO LOG-00 AID-00 Ch-00 CIAE-QD CPR-00 INL-00 DODE-Q0
Ds-00 OIGO-90 FBIE-00 UTED-00 H-00 TEDE-00 INR-00
LAB-01 NEA-00.. NSAE-00 ISN-00 0CsS-00 NIMA-DO PR-00
PER-00 SCT-00 IsNE-00 DOHS-00 IRM-00 vo-a9 SA-00
ASDS-00 FMP-00 ECA-00 DSCC-08 PRM-0O DRL-00 G-00
SAS-00 SWCI-00 JO01R : :

006905
SOURCE: CBLEXCLS 001603~

DRAFTED BY: L/LEX: SDOMPER/JCOGAN -
APPROVED BY: SA: DCMIP i
L/LEI:LJACOBSON | =% i e
L/LEI:SPOMEER

L/HRR : RKHARRTS

01/13/ib05- 202-647-9500

* L:JBELLINGER

SA/INS: JHOWARD
DRL/PHD ; SGHORT
DRL : JFARRAR
DOJ/OIA :HRMARSHALL
------------------ 7EDB26 1322012 /348
© 1321522 JAN 0%
FM SECSTATE WASHDC
TO AMEMBASSY NEW DELHI IMMEDIATE
INFO DEPT OF JUSTYCE WASHINGTON DC IMMEDIATE

UNCLAS STATE 006505

SENSITIVE - POST FOR AMB
H.MADNICK

A. KESHAP

AND G. PYATT

E.OC. 12858: N/A
TAGS: CJAN, Cvis, PTER, PREL, PHUM, PGOV KCRM, IN

SUBJECT: EXTRADITION: INDIA: KULBIR SINGH BARAPIND: ;
REQUEST FOR ASSURANCES
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REF: A. 2005 NEW DELHI 5513
B. 2005 STATE 222738
. MAONICK-POMPER EMAIL OF 12/23/0%

End Cable Text

Michel K Guilani 05/05/2006 056:13:06 PM From DB/nbox: Search Results
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UNCLASSIFIED RELEASED IN PART
B1, 1.4(D)

Miche! K Guilani 04/04/2006 01:39:28 PM From DB/Inbox: Search ResuMs

m::témn UNITED STATES DEPARTMENT OF STATE

TELEGRAM CLASSIFIE IeB¥ DEPT. OF STATE, L. HEDGBETH, DAS, A/ISS
- REVIEW AUTHORITY: THEODORE SELLIN .

To: AMEMBASSY NEW DELHT - IMMEDIATE CLASSIFICATION: CONFIDENTIAL REASON: 1.4(D)

o : DECLASSIFY AFTER: 1 MAR 2016

Origin: L DATE/CASE ID: 21 JUL 2008 200603431

From: SECSTATE WASHDC (STATE 33728 - IMMEDIATE}

TAGS: CJIAN, CVIS, KCRM, PREL, IN

Captions: None
" sBubject: EXTRADITION: INDIA: KULBIR SINGH BARAPIND

Ref: A. 05 STATE 222735 B. 05 NEW DELHI 9513 C. STATE 6905

D. NEW DELHI 994 E. PYATT EMAIL TO POMPER DATED FEB 21
2008

1. <This i# an actiom request. See paragraphs 4 and 5.
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6. Department also appreciates post's agreement in Ref E to

designate a point of contact for Mr. Barapind's
representatives in the event Mr. Barapind is extradited to

India. Mr. Barapind's attorneys requested that post appoint
this point of contact so that they will know where to direct

relevant guerieg and /or information if sericus issues

relating to Mr. Barapind's treatment arise after his return

t¢ India.
RICE

Additional Addressees:
None

ec: N
DEPT QF JUSTICE WASHINGTON DC

Digtribution:

TED6S79
ORIGIN L-00D

INFO LOG-00 AID-00 CA-0O CIAE-00 CPR-00  INL-00
Ds-0¢ 0IG0-00 FRBIE-D0 UTED-00 “VCI-00  H-00
INR-00 VCIE-00 NSAE-00 OCS-00 VO-00 ASDS-00
ECA-00 DSCC-00 PRM-00 DRL-00 G-00 SCA-00
SWCI-00 /000R

033728

SOURCE: CBLEXCLS.007472

DRAFTED BY: L/LEI:S$SPOMPER -- 03/01/2006 202-736-4B34
APPROVED BY: L/LEI:SPOMPER

L/LEX : LIACOBSON
DOJ/OIA :HRHARSHALL
SA/INS: JHOWARD
DRL/BA : KCBROKENSHIRE
L/HRR : NESCHOU

9BE352 012211z /38

O P 0122082 MAR™QE

FM SECSTATE WASHDC . -

-

TORTTY-

TO AMEMBASSY NEW DBI:HI IMEDIATE—: o
"INFQ DEPT OF JTJS'I‘I" o

UNCLAS STATE 033728

POST FOR CON
LEGAT

E.Q. 123958: N/A .
TAGS: CJAN, CVIS, PREL, KCRM, .IN
SUBJECT: EXTRRADITICON: INDIA: KULBIR SINGH BARAPIND

REF: A. 05 STATE 222735
" B. 95 NEW DELHI 5513
C. STATE 6905
D. NEW DELHI 934
E. PYATT EMAIL TO POMPER DATED FEB 21 2006

DGDE- 0D

" TEDE-00

FMP-00
SAS-00

End Cable Text

Michel € Guitani 04/04/2006 01:39:28 PM From DB/Inbox: Search Results
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Michel K Guilani 12/27/2005 02:55:14 PM From DB/Inbox: Michel K Guilani

<TIioL
RELEASED IN PART
B6, B1, 1.4(D)

Cable Text:
UNCLASSIFIED .
mhe

FRLEGRAN Decenbey A rE D STATES DEPARTMENT OF STATE .
CLASSIFIED BY DEPT. OF STATE, L. HEDGBETH, DAS,

To: SECSTATE WASHDC - PRIORITY : REVIEW AUTHORITY: THEODORE SELLIN

Action: L CLASSIFICATION: CONFIDENTIAL REASON: L4(D)
DECLASSIFY AFTER: 19 DEC 2015

From: AMEMBASSY NEW DELHI (NEW DELHI 9513 - PRIORIT%ATE}'CASE[D 03 SEP 2008 200603431

TAGS: CJAN, CVIS, KCRM, PGOV, PHUM, PREL, PTER, IN

Capcions: None

Subject: EXTRADITION: INDIA: KULBIR SINGH BARAPIND: POST
RESPONSE

Ref: A. STATE 222735 B. 12/01/05 POMPER EMAIL TO POST
ATTACHING CAT SUBMISSTON C. NEW DELHI - 6311 D. Q0 NEW
DELHI 2852 B. 98 WEW DELHI 5439 F. 9§ NEW DELHI 14663

1. {SBU) Summary: This message will address as many of the
Ref A guestions as Post is able to answer. Confirming or
refuting specific allegations of torture is extremely
difficult by the very nature of the usual secrecy surrounding
torture. Barapind'‘s ciaims of torture inelude a litany of
.many of the forms of torture the police in India are knowm to
use on ¢riminal and terroript Buspects. At the time of
Barapind's arrest; police routinely tortured and/or killed
terrorists' families and aesociates. Today, however, India
has numerous activiast human rights NGOs that specialize in
assisting victims of police abuse, including some that focus
" on Punjab. The free press is also sensitive to human rights,
and a leading HR activist opined *no ome will touch® Barapind
given his prominence. The GOI will probably be willing to
give the USG assuranges of Barapind's treatment, .as they did -
when Portugal in November extradited to India notoricus
terrorist suspect Abu Salem., That gaid, India's judiciaxy is
independent; in the Salem case, the presiding judge stated
that he might not be bound by aspurances the GOI made to
Portugal that he would not face the death penalty.
Presumably, however, the government could and would appeal
any such judicid fin¥ing that was in contravention of
diplomatic assuranges. End Summary -
2. (SBU) The Punjak™ef today 13-dramat1da11y different from
the Punjab Barapind fled. Then, a blazing, foreign-supported
insurgency raging across the Punjab threatened the security
of the government in Delhi and deepened divisions between
India and Pakistan. Sikh terrorists even assassinated the
gerving PM of India, Indira Gandhi. Today, the Punjab
remains one of the richest states in India, with a
progressive, pro-agriculture government whose Chief Minister
{a S8ikh) is working to promote harmonicus relations among
Sikhs and between India and Pakistani Punjab. India also
remains a rcbust democracy, and the Indlan government and
people are proud of their traditions of rule of law and
protection of human righta. India's free press, including in
Punjab, actively pursues and sxposes government excesses of
all varieties, inecluding torture and corruption. The end of
the Punjab insurgency in the 19908 ushered in a dramatic
decline in custodial deaths and torture allegations. Nor do
8ikhs face gpecific hardships; they are notably prosperous as
a4 pecple and fully integrated in Indian civil society. For
example, the current Indian Prime Minister and Army Chief are
Sikhs. Sikhs also enjoy personal income above the rest of
India, assets out of proportion to their demographic numbers,
and presence in the Armed Forces, police, and bureaucracy
wall out of proportion to their numbers vis a vis the rest of
the population of India. Finally, Sikhs overwhelmingly
oppose the efforts of Khalistani (pro-insurgemcy} Sikhs, and

UNCLASSIFIED

216



DECONTROLLED/UNCLASSIFIED

UNCLASSIFIED

the intensive police and security force anti-insurgency
efforts of the 1980=s and 1590s are largely a thing of the
past.

3. {SBU} In addition to Post's own research and knowledge of
the legal/law enforcement envircnment in the state of Punjab,
PoLFSN interviewed three Indian citizens we believe to be
eredible sources who are intimately familiar with the subject
-- they all opposed Sikh terrorism and the Kbalistan
wovement, but are also outspoken against police abuses:

-1 | sikhk
terrorists killed several of his relatives during the
1280s5-90s.

and have been Embassy contacts Lor wWore Chan &5

Responses to Reftel Questions

4. (SBU)!

UNCLASSIFIED

217



DECONTROLLED/UNCLASSIFIED

B1, B6

218



DECONTROLLED/UNCLASSIFIED

219

Bl



DECONTROLLED/UNCLASSIFIED

B1,B6

220



DECONTROLLED/UNCLASSIFIED

221

B1



DECONTROLLED/UNCLASSIFIED

UNCLASSIFIED

BLAKE ~

Additicnal Addresszees:
None . o
CcC: -

DEPT OF JUSTICE WASHPC - .- ~-=77 ‘.-

¥

Distribution:

TBD9122
ACTION L-00

INFO LOG~-00 AID-00 A~Q0 CA-00 CCo-00 | CG-00 CIAE-00
COME-Q0 CTME-00 - INL-00 DODE-06 DOBE-00 DOTE-00 DB-00
EB-00 FAAE-0¢ FBIE-00 UTED-DO VCI-00 TEDE-00 INR-00

INSE-00 I0-00 M-00 VCIE-00 NER-00 NRC-00 NSAE-00
ISN-00  NSCE-0D0 OCS-00 QIC-00 OME-00 PA-QO PM-00
PRS-00 P-00 SCT-00  ISNE-00 SP-00 = SS0-00 S5-00
STR-00  TRSE-00 T-00 USSS-00 S5A-00 IIP-G0 EMB-0C
DSCC-00 PRM-09Q DRL-60 G-00 SAS-00 Jooow

------------------ 719CAB  152050Z /40
P 1912447 DEC 05
FM AMEMBASSY NEW DELHI
TO SECSTATE WASHDC PRIORITY 7607
INFO DEPT OF JUSTICE WASHDC

UNCLAS REW DELHI 009513

L FOR SPOMPER
DRL FOR CCAMPONOVO
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E.D. 12958: N/A

TAGS: CJAN, CVIS, PTER, PREL, KCRM, PHUM, PGOV, IN
SUBJECT: EXTRADITION: INDIA: KULBIR SINGM BARAPIND: POST
RESPONSE

REF: A. STATE 222738

12/01/05 POMPER EMAIL TO POST ATTACHING CAT
SUBMISSION

C. NBW DELHI 6311

D. 00 NEW DELHI 2852

E

F

o

. 98 NEW DELHI 54339
. 56 NEW DELHI 14669

End Cable Text

Michel K Guilani 12/27/2005 02:55:14 PM From DB/Inbox: Michetl K Guilani
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Michetl K Guilani 04[04!20@6 01:39:24 PM From DB/inbox; Search Results B 6
Cable Texi:

UNCLASSIFIED

TELEGRLM . March 30, 2006

To: .  SECSTATE WASHDC - PRIODRITY

Action: SCA

From: AMEMBASSY NEW DELHI (NEW DELHI 2171 - PRIORITY)

TAGS: CJAN, CVIS, KCRM, DBGOV, PHUM, DPREL, PTER, IN

Captions: SIPDIS, SENSITIVE
- Subject: FOLLOW-UP ON BARAPIND EXTRADITION ASSURANCES
Ref: A. STATE 33728 BE. NEW DELHI 9%4 C. STATE 6905 D. 05 NEW

DELHEI 9513 E. 12/01/05 POMPER EMAIL TO POST ATTACHING
CAT SUBMISSION F. 05 NEW DELHI 4445

1. (SBU} Summary: On March 29, 2006, Post received MEA
Diplomatic Note T-413/11/2004 answering questione posed in
USC Diplomatic Note D6/254/POL, dated March 7, 2006,
regarding the extradition to India of Kulbir Singh Barapind.
The full text of the GOI response ia included below, ag well
as the name and contact information for Embassy POC for any
post-extradition follow-up (per Ref A). We inciude here
addifional CONTEXC-regaTding the significant positive changes
since 1997 {i.e. post-Sandhu extradition) in the Indian
political landecape regarding the treatment of Sikhs that
should also be taken under careful consideration as this
issue moves forward. BEnd Summary.

GOI Response to Ref A Fellow-Up Questions

2. {IN With reference- to the requested extradition of Kulbir
Singh Barapind (referred to in the Indian note as Kulbir
Singh RKulbeera aka Barapind) and USG obligation under the
Convention Against Torture, the MEA has provided the
following diplomatic note:

Begin text of MEA Diplcmatic Note T-413/11/2004, dated 28
March 2006: . -

The Ministry of Pxt&fnal Affairs prebentd its compliments to
the Embassy of ‘fhe United States of America in New Delhi and
with reference to their Note Verbale No. 06/254/Pol dated Tth
March 2006 regarding Mr. Kulbir Singh Kulbeera.aka Barapind,
has the honour to reiterate, as conveyed in this Miniatry's
note dated 6th February 2006, that Mr. Kulbir Singh Kulbeera
aka Barapind on extradition to India, will be dealt with in
accordance with the law. He will be entitled to all the
rights of defence, protection and remedies available and
shall not be subjected to torture, as defined in the
Convention against Torture and other Cruel, Inhuman or
Degrading treatment or Funishment, 1984.

As we conveyed in the Note Verbale dated 6th February 2006,
India as a signatory to the Torture Convention has a good
faith obligation not to act against the objectives and
purposes of the Convention. Indian criminal law prohibits
the use of force or causing hurt to extort confession. The
judicial- decisions have interpreted the law to cover not only
the physical hurt but the mental derangement/sufferings also.
Persons violating these provisions are subject to
prosecution and imprisonment.

Once Mr. Barapind is extradited to India, the US Government

will be informed about the status of the criminal trial
against him for the alleged offenses in accordance with the
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provisions of the Indo-US Extradition Treaty. Article 21 of
the Treaty provides for conmsultation in connection with the
processing of individual cases and iwmpreoving procedures for
the implementation of the Treaty.

As for information concerning the old cases of Daya Singh
Sandhu and Kamaljit Kaur Sandhu, this Ministry would obtain
the requisite details from the concerned Indian authorities
and convey to the esteemed Embassy in due course.

As regards access on a reciprocal basis, it is clarified that
the US officials on request shall have access to the person
extradited during trial in India, and on extraditlon of a
pexson from India to USA, the Indian officials om request
shall be provided access to the person extradited during his
trial in the United States of America, irrespactive of his or
her nationality.

The Ministyy of External Affaiys avails itself of this
opportunity to renew to the Embassy of the United States of
America in New Delhi the assurances of its highest
consideration.

End Text.

{NOTE: The GOI refereﬁce_to USG Note Verbale No. 06/254/Pol
dated 7th March 2006 corregponds with Ref €. End Noke.)

Initial Assessment of GOI Response

3. (SBU) The GOI responae appears to Post to anewer wmost of

" the guestions posed in Ref A. We note that the GOI response

does not explicitly mention coordination with Punjab
authorities to ensure Barapind's humane treatment, except Lo
reiterate in the fixst two paragraphs that Indian law
provides for his humane treatment and that persons viclating
this law are subject to prosecuticn and imprisconment. The
GOI regsponse for the firot time notes that mental suffering
£alls under thie rubric.

4. (SBU) The Indian response also did not specifically
answer whether Barapind would be held in judicial remand upon
his return to India, whethexr his trial would be held in
Punjab, whether he would be held in Punjab prior to and
during his trial, or where he would be incarcerated if
convicted. The LESpeREe doea note in the third paragraph
that the USG “will be informed about the status of the
criminal trial against him," however

5. (SBB) We alsgo hdie the” GOI zndtcated “in its response that
it would cbtain and convey to us information regarding the
post-extradition treatment of the Sandhus.

Embassy’ PQC

6. {U) Per Ref A Para 6, Embassy PQC will be Poloff Howard
Madnick. Poloff will be with the Embassy until July, at
which time a replacement POC will be selected. Contact
inforwation:

-- e-mail:
-- work phone:
-- mobile phone:

7. (SBU) The wmost glaring difference that distinguiskes the
1997 Sandhu extradition from the Batapind extradition request
is rhe changed political climate in Punjab. The insurgency
that spawned policCe-excesses was dying out in the mid-1990s;
ag of 2006 "the Punjab militancy® is a historical event, and
the passage of time has reduced the intense operating
environment. Many new human rights cases today are filed by
the alleged victime of long-past abuases. Although the courts
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have been slow in clearing the historical case load, reports
of truly new abuse cases are a small fraction compared to
those lodged during the height of the insurgency. Moreover,
Indian society's treatwent of Sikhs has returned to the
harmony and respect of the past, with Sikhs occupying senior
positions throughout government and society.

8. {8BU) Another important difference to consider is that
the Sandhu case proceeded relatively- gwiftly; the Indian
government requested extradition in 1996 and it was executed
in 1997 {Ref E). The Barapind extradition process has
proceeded more deliberately, having begun with the Indian
government raquest for extradition in September 1597.

Mission believes the time and effort the Indian government
has invested in retrieving Barapind -- and the prospect of US
cooperation on future extraditions -- will also help protect
Barapind's human rights.

. Inproved Conditions for Sikhs

9. (sBU)} Conditions for Sikhs began to improve in the
mid-1998s and progress has been rapid during the past five
years. In order to answer Department of Homeland Security
questions regarding the current treatment of Sikhs in India,
_Embassy ¥ew Delhi investigators have worked in Punjab and
other Indian states for years to determine the validity of
Sikh asylum applications; to date, we have been unable to
substantiate a single such claim. Conditions since the
mid-1990s have improved so dramatically that there have been
no legitimate grounds for such asylum seekers since that
period. Many legitimate asylum seekers who applied before
that period@ and had already been settled in the US and other
countries have since returned to India and reagsimilated inte
Indian society. Indeed, recent press announcements have
highlighted the cases of "wanted terrorists® who have since
assumed leading positions in cthe Punjab business community.

Signatory to Convention Against Torture

10. () India eigned .the UN Cqnvention agaimst Torture and
othex Cruel, Inbuman or Degrading treatment or Punishment
(Convention Against Tortuxe or CAT)} in October 13997, less
than a year after the Sandhus were extradited, and narly 10
years ago. Although not yet ratified, the Indian government
recognizes that "as a.gignatory, India has good-faith
obligation mot t& act against the objectives and purposes of
the Convention" (Ref B). : -

11. (SBU} Mission is keenly aware of the culture of torture
and extrajudicial punishment in Indian jails, as we have
outlined.in successive Human Rights Reports; furthermore,
Migsion has been unable authoritatively to confirm whether
the Sandhus were tortured by Indian police officials after
their extradition. However,{ _ ]

who lost several relatives to Sikh terrorists in \
the 1980s-90s -- told us “no one will touch (Barapind)"
because his case is considered high profile {(in part because
of the extradition) and also because of the strength of human
rights activists in Punjab (Ref B). Miasion understands this
will be the first extradition to India from the US since
2000. Mission also notes the continuing Indian presa
coverage of-Abu Salem, who was extrddited from Portugal last
year for His alleged role as the principal suspect in the
March 12, 31993 Mumbai bombings that killed 250 and injured
more than 760, I1f Barapind is extradited, particularly after
the Abu Salem extradition and the recent (and extensively
media covered) historic visit of President Bush, Mission s
expects extensive and long-running media coverage will
contribute to guaranteeing good behavier on the part of
Barapind's jailers.
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12. {SBU} We are similarly encouraged by the most recent
terrorism case invelving Sikh suspects, the May 2005 Delhi,
cinema bombings {(Ref F}. Mission believes the high
visibility of the case helped ensure that police officers in
Delhi, Haryana, and Punjab maintained professional standards.
The investigation intc the cinema bombings was marked only
by arrests, not by extrajudicizl killings or other police
excesses.

National Human Rights'Commission Maturing

13. {SBY) India’'s Naticnal Human Rights Commission -- the
entity created in 1593 and tasked by law “for better
protection of human rights® -- was a nascent organization

when the Sandhus were extradited in 1997, but now has over a
decade of experience in investigating and assessing human
rights violations in India. Their mandate includes both
positive human rights violations and *"negligence in the
prevention of such violation, " agcording to the Protection of
Human Rights Act (1993}. GOI assurances aside, the NHRC is
legally empowered to visit prisoners ®in any jail or any 273
other institution under the control of the- State Goverament"
for this purpose. Their senior officers are empowered to
"epter any building where tlie Commission has reason to
believe that any document relating to the subject matter of
the inquiry may be found, and may seize any such document.®
The WHRC is an active organization that cperates-
independently of the government and has loudly e¢riticized
some goverament institutions and actions.

Changed India-US Macro Dynamic

14. (SBU) Pinally, the contours of the India-US relationship
have dramatically improved over those im 1997. From a narrow
and emerging relationship, we now have a broad-based and
deep-rooted bilateral agenda on a range of issues, including
counter-terrorism, which was lacking in 19%7. Furthermore,
the Barapind extradition -- if it is to transpire -- will do
sa aftex not one but-two US Presidential visits since the
Sandhus were extradited. The 80I would be interested. in
maintaining and furthering these relatioms, including for
future extraditions, aand would be more vigilant about not
allowing any missteps that could lead to a reversal of -
relations either on extraditions specifically or on the
India-US relarignship more broadly.

15. (U) vieit New .Delhi's Classified Webdite:
http: //www.state.sgov.gov/pisa/mewdElhi - 2.
MULEORD e R

Additional Addressees:
None
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Michel K Guifani 05/05/2006 05:27:25 PM From DBAnbox: Michel K Guilani

Cable Text:

UNCLASSIFIED
TELEGRAM i April 28, 2006
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Action: sCa

From: AMEMBASSY N'EW DELHY (NEW DELHI 2811 - TI'EMEDIAT"S)
TAGS : CJAN, CVIs, KCRM, POV, PHUM, PREL, PTER, IN
Captions: SIPDIS, SENSITIVE

Subjeet: FOLLOW-UP ON BARAPIND EXTRADITION ASSURANCES: GOI
RESPONSE TOQ QURSTION REGARDING SANDHUS

Ref: ‘A. NEW DELHI 2171 B. STATE 33728

1. (85BU) Summary: On April 27, 2006, Post received MEA
Piplomatic Note T-413/11/2004 answering guestions regarding
the 1997 extraditions of Daya Singh Sandhu and Kamaljit Kaur
Sandhu, posed in USG Diplomatic Note 06/254/POL, dated March
7, 2006 {Ref A). The full text of the E0I response is
included helow. We alse include the name and contact
information for Embassy POC for any post-extradition
follow-up {per Ref B}. End Summary.

GOI Response to Ref A Follow-Up Question

2. {u) with reference to the ountstanding question relating
to the GOI's treatment of Daya Singh Sandhu and Kawaljit Kaur
Sandhu following their 1997 extradition from the US, as it
relates to the requested extradition of Kulbir Singh Barapind -
{referred to in the .Indian note ag Xulbir Singh Kulbeera aka
Barapingd) and USG obligation upder the Convention Against
Torture, the MEA has provided the following diplomatic note:

Begin text of MEA Diplomatic Note T-413/11/2004, dated April
27, 20606:

P Sl

The Ministry of External Affairs presents;}ts compliments to
the Embassy of the {mited States of Amsrica in New Delhi and
with reference to the. care gghdeifiing My  #ulbir Singh
Kulbeera aka Barapifi, has the héndur to state the following:

Mr. Dayasingh Sandhu and his wife Ms. Kanwaljit Kaur were
handed over to the offivers of the Rajasthan police on 18th
January 1997 at JFK Alirport, New York. After their arrival
in India, they were produced before the designated Court at
Jaipur and Police Custody remand was granted upto lst March
1987. <They remained in judicial custody £rom 24th January
1$97 to 1st March 1997. During the period, they weze
regularly preduced before the Court and before the Medical
Jurist for meédical examination as per Indian legal
provisicns. The Police did nmot térture them during this
period either physically or mentally. The accused willingly
volunteered informatiom relating to crime, which led to-
recovery of important clues to these crimes. Rajasthan
Police ensured that the interrogation of suspects and
criminals related to the case took place upholding their
human rights.

The Ministry of External Affairs avails itself of this
cpportunity to renew to the Embassy of the United States of
Amerjca in New Delbi the assurances of ita highest
consideration. . .

End Text.
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Embassy POC

3. {U) Per Ref B Para 6, Embassy POC will be Poloff Jon
Dorschner. Mr. borschner heade the section‘s internal
reporting unit and supervises the human rights officer.

Poloff will be with the Embasgy until June 2007, at which
time a replacement POC will be selected. Contact information:

-- e-mail:L_ ! )

-- work phone: 91-11-2419-5140

-- mobile phone:[ ]

4. (U} Visit New Delhi's Classified Website:

{htrp://www.state. sgov.gov/p/sa/newdelhi/)
- BLAKE :

Additional Addressees:
None

cc:

AMCONSUL CALCUTTA
AMCONSUL CHENNATI
AMCONSUL MUMBAIL

DEPT OF JUSTICE WASHDC
NSC WASHDC

Distribution:
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P e T C3F180 2B1155% /69
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TO SECSTATE WASHDC, IMMEDIATE 3124~ | -
INFO AMCONSUL CBLCHTTA ’ o= :

. AMCONSUL CHENNAI

AMCONSUL MUMBAT

DEPT OF JUSTICE WASHDC

NSC WASHDC

-

UNCLAS NEW DELHI 002911
SIPDIS
SENSITIVE

L FOR JCOGAN, SPOMPER, MGOUILIANI
DRL FOR CCAMPONOV(O, SGHORI

E.D. 12958: N/A

TAGS: CJAN, CVIS, PTER, PREL, KCRM, PHUM, PGOV, IN
SUBJECT: FOLLOW-UP ON BARAMPIND EXTRADITION ASSURANCES: GOI
RESPONSE TO QUESTION REGARDING SANDHUS

‘REF: A. NEW DELHI 2171
8. STATE 33728
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