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Mr. Amrit Singh
Staff Counsel
American Civil Liberties Union
125 Broad Street, 18th Floor
New York, NY 10004

Dear Mr. Singh:

United States Department of State

Washington, D.C. 20520

Case No.: 200603431
Segment LLEI 004 and LLEI 002

OCT 20 2008

I refer to our letter dated August 19, 2008 regarding the release of certain
Department of State material under the Freedom of Information Act (Title 5
USC Section 552).

The search ofthe records of the Office of the Assistant Legal Adviser for Law
Enforcement and Intelligence has been completed, resulting in the retrieval of a
large volume of documents that have been broken into five separate segments
for ease ofhandling. This letter addressed the fourth segment, which contains
45 documents responsive to your request. After reviewing these documents,
we have determined that 19 may be released in full, 11 may be released with
excisions, and 10 must be withheld in full. All released material is enclosed.

A decision on the remaining five documents requires interagency coordination:
these originated in another government office, which will review them and
respond to you directly.

An enclosure provides information on Freedom oflnformation Act exemptions
and other grounds for withholding material. Where we have made excisions,
the applicable exemptions are marked on each document. We have cited
exemption (b)(5) for the ten documents withheld in full.

In the documents released in part, all non-exempt material that can reasonably
be segregated from the exempt material has been released.
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With respect to material withheld by the Department of State, you have the
right to appeal our determination within 60 days. A copy of the appeals
procedures is enclosed.

Please note segment number two contained no responsive documents.

We have now reviewed all of the documents retrieved in response to your
request. Regarding the documents still awaiting interagency coordination, we
will let you know when a final determination has been made. If you have any
questions, you may write to the Office ofInformation Programs and Services,
SA-2, Department of State, Washington, DC 20522-8100, or telephone us at
(202) 261-8484. Please be sure to refer to the case number shown above in all
correspondence about this case.

Sincerely,

l:14z
~ Margaret P. Grafeld, Director
1\ Office ofInformation Programs and Services

Enclosures:
As stated.
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63934 Federal Register/Vol. 69, No. 212
Ruies and:Reguiations

Subpart F - Appeal Procedures

§ 171.52 Appeal of denial of access to, declassification of, amendment of,
accounting of disclosures of, or challenge to classification of records.

(a) Right of administrative appeal. Except for records that have been reviewed and
withheld within the past two years or are the subject of litigation, any requester
whose request for access to records, declassification of records, amendment of
records, accounting of disclosure of records, or any authorized holder of classified
infonnation whose classification challenge has been denied, has a right to appeal
the denial to the Department's Appeals Review Panel. This appeal right includes
the right to appeal the determination by the Department that no records responsive
to an access request exist in Department files. Privacy Act appeals may be made
only by the individual to whom the records pertain.

(b) Form ofappeal. There is no required foml for an appeal. However, it is essential
that the appeal contain a clear statement of the decision or detemlination by the
Department being appealed. When possible, the appeal should include
argumentation and documentation to support the appeal and to contest the bases for
denial cited by the Department. The appeal should be sent to: Chairman, Appeals
Review Panel, cia Appeals Officer, AJISSilPSiPPiLC U.S. Department of State,
SA-2, Room 8100, Washington, DC 20522-8100.

(c) Time limits. The appeal should be received within 60 days of the date of receipt by
the requester of the Department's denial. The time limit for response to an appeal
begins. to run on the day that the appeal is received. The time limit (excluding
Saturdays, Sundays, and legal public holidays) for agency decision on an
administrative appeal is 20 days under the FOIA (which may be extended for up to
an addi tional 10 days in unusual circumstances) and 30 days under the Privacy Act
(which the Panel may extend an additional 30 days for good cause shown). The
Panel shall decide mandatory declassification review appeals as promptly as
possible.

(d) Notification to appel/alii. The Chairman of the Appeals Review Panel shall notify
the appellant in writing of the Panel's decision on the appeal. When the decision is
to uphold the denial, the Chainnan shall include in his notification the reasons
therefore. The appellant shall be advised that the decision of the Panel represents

1 .c: 1.J " r 1 T"\. • 1,.. ,1 • t . . t· t' .• . ....

tile ,iila, ueCiSjOil 01 illt utl-'al ill 1t:1I I allu UI lilt: f1glll LU seeK JUQlClal review 01 lile
Panel's decision, when applicable. In mandatory declassification review appeals,
the Panel shall advise the requester of the right to appeal the decision to the
Interagency Security Classification Appeals Panel under §3.5(d) ofE.a. 12958.
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The Freedom of Information Act (5 USC 552)

FOIA Exemptions

(b)(l)' Withholding specifically authorized under an Executive Order in the interest of
national defense or foreign policy, and properly classified.
Executive Order 12958, as amended, classification categories:
1.4(a) Military plans, systems or operations
1.4(b) Foreign government information
1.4(c) Intelligence activities, sources or methods, or cryptology
1.4(d) Foreign relations or foreign activities of the US including confidential sources
l.4(e) Scientific, technological or economic matters relating to.national security,

including defense against transnational terrorism .
1.4(t) USG programs for safeguarding nuclear materials or facilities
l.4(g) Vulnerabilities or capabilities of systems, installations, infrastructures, projects,

plans or protection services relating to US national security, inclUding defense
against transnational terrorism

1.4(h) Information on weapons of mass destruction

(b)(2) Related solely to the internal personnel rules and practices of an agency.

(b)(3) Specifically exempted Irom disclosure by stalute (oiller lhan section 552b of Title 5), e.g.:
INA The Immigration and Nationality Act, Title 8 USC Section 1202(f)
CIA The Central Intelligence A.gency Act of 1949, Title 50 USC Section 403(g)
ARMEX The Arms Export Control Act, Title 22 USC 2778(e)
EXPORT Th8 Export Administration Act of 1979, 50 App. USC 2411 (c)(1)

(b)(4) Privileged/confidential trade secrets, commercial or financial information from a person.

(b)(5) Interagency or intra-agency communications forming part of the deliberative process,
attorney-client privilege, or attorney work product.

(b)(5) Release would constitute a clearly unwarranted invasion of personal privacy.

(b)(7) Information compiled for law enforcement purposes that would:
(1\) Interfere with enforcement proceedings
(8) Deprive a person of a fair trial
(e) Constitute an unwarranted invasion of personal privacy
(D) Disclose confidential sources
(E) Disclose investigation techniques--'
(F) Endanger life or physical safety of any 'Individual

Other Grounds for Withholding

NR Material not responsive to your FOIA request, excised in accordance with our agreement.
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RELEASED IN FULL

Katrice G Mueller 06/20/200610:16:01 AM From DB/lnbox: Katrice G Mueller

Cable Text:
UNCLASSIFIED
TELEGRAM June 20, 2006

To;

Action:

From:

TAGS:

SECSTATE WASHDC - IMMEDIATE

SCA

AMEMBASSY NEW DELHI (NEW DELHI 4334 - IMMEDIATE)

CJAN, CVIS. KeRM, PGOV, PHDM, PREL, PTER, IN

Captions: SIPOlS, SENSITIVE

Subject: BARAPIND TRANSFERRED TO PUNJAB. REPORTED IN GOOD
CONDITION

Ref: 05 NEW DELHI 4449A. NEW DELHI 04283 B. STATE 33728 C.
NEW DELHI 994 D. STATE 6905 E.'05 NEW DELHI 9513 F.
12/01/05 POMPER EMAIL TO POST ATTACHING CAT SUBMISSION
G.

1. (SBU) Extradited terrorism suspect Kulbir Singh Barapind
has been transferred to police custody at the Phillaur Police
Station in Punjab and is in ngood condition," reported
Barapind's Punjab-based lawyer Darshan singh Dyal. Initial
reports on June 19 from Barapindls brother, Balwant Singh,
suggested that Barapind had been tortured because he was
supposedly seen I'in a disheveled state and was having trouble
walking." However, follow up phone conversations and emails
with Barapind's U.S. and India based lawyers indicate that
this claim is inaccurate, that 8arapind bas not been
mistreated, and that his apparent weakness was because he had
not taken blood pressure and diabetes medication. Barapind'g
Punjab-based lawyer Darshan Singh Dyal told us on June 20
that Barapind had not been abused.

2. (SED) Barapind's state-appointed defense attorney Mandeep
Sharma told UB on June 19 that Barapind will likely remain in
police custody until Jun~ 24 and then be remanded to judicial
custody. Sharma stated that Barapind was taken for a medical
examination on June 20 and that the presiding jUdge had .
ordered that all needed medication be provided. Sharma also
cqmmented that the judge agreed that Barapind would be
allowed visitors twice a day who could verify his condition.

3. (SSU) SUkh~an Dhami, a member of Barapind's stateside
legal team, reported to us that Barapind's family had
encountered difficulty locating him. and was getting the
"run-around" from the punjab police. He commented that the
family was able to locate 8arapind's place of detention near
Jalandhar through media reports. Dhami also noted that
Barapind's family was unable to attend the remand hearing,
because it was moved from 11:00am to 6:00am without notice.

4. (SBU) Exercising USG rights under the extradition
agreement to monitor Barapind's treatment in India, PolOff
and PolFSN will seek to visit Barapind June 21 in Phillaur to
verify his condition and remind Punjab authorities of their
commitments under the terms of his extradition.

5. (U) Visit New Delhi's Classified Website:
(http://www.state.sgov.gov/p/sa/newdelhi/)

MULFORD

Additional Addressees:
None

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE ID: 09 JUL 2008 200603431

UNCLASSIFIED
1

UNCLASSIFIED
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UNCLASSIFIED

UNCLASSIFIED

cc:
AMCONSUL CALCtIT'I'A
AMCONSUL CHENNAI
AMCONSUL LAHORE;
AMCONSUL MUMBAI
AMCONSUL lffiRACHI
AMCONSUL PESHAWAR
AMBMBASSY BEIJING
AMEMBASSY KATHMANDU
AMEMBASSY ISLAMABAD
AMEMBA$SY DHAKA
AMEMBASSY COLOMBO
AMEMBASSY TOKYO
AMeMBASSY MOSCOW
USMISSION GENEVA
USMISSION USliN N Y
CDR USPACOM HONOLULU HI
HQ USCENTCQM HACDILL AFB FL
NBC WASHDC
EQ USPACOM HONOLULU HI
JOINT STAFF WASHOe
HQ USSOCOM MACDILL AFB FL
DNI WASHINGTON DC

Distribution:

TBD4110
ACTION SCA-DO

INFO LOG-OO AID-CO AMAD-OO CA-OO CIAB-CO CPR-DO INL-DO
DORE-OO OS-DO EAP-OO EB-OO EUR-OO OIGO-DO FEIE-DO
UTED-OD VCI-CO H-OO TEDE-OO INR-OO 10-00 LAB-01
L-OO VeIE-DO nep-DO NSAE-OO IBN-DO aes-co OIC-_OO
NlMA-OO PA-DO MCC-OQ PRS-DO P-DD SCT-DO rSNE-OO
DOHS-QO sso-oo 88-00 STRwOO TRSE-OO vo-co NCTC-OO
ASOS-DO FMP-OO CBP-DO RCA-bD DSCC-OO LEA-DO PRM-OO

. DRL-QO G-OO CARe-DO NFAT-O·O SAS-OO SWCI-Oo .!OOlW
------------------E578C2 201157Z /38

o 201150Z JUN 06
FM AMEMBASSY NEW DELHI
TO SECSTATE WASHDc IMMEDIATE 5525
INFO AMEMBASSY BEIJING
AMEMBASSY COLOMBO
»1EMBASSY DtIAKA.
AMEMBASSY ISLAMABAD
AMEMBASSY KATHMANDU
AMEMBASSY MOSCOW
AMEM8ASSY TOKYO
AMCONSUL CALC~TA

AMCONSUL CHENNAI
AMCONSUL KARACHI
AMCQNSUL LAHORE
AMCONSUL MUMBAI
AMCONSUL PESHAWAR
NBC WASHOe
DNI WASHINGTON DC
CDR USPACOM HONOLULU HI
USMISSION usUN NEW YORK
HO USCENTCOM MACDILL AFB FL
USMISSION GENEVA
HQ USPACOM HONOLULU HI
HQ USSOCOM MACDILL Af'B FL
,JOINT STAFF WASHOe

UNCLAS NEW DELHI 004334

SENSITIVE
SIPDIS

E.O. 12958: N/A
TAGS: PHUM, CJAN. CVlS, PTER, PREL, KCRM, PGOV, IN
SUBJECT: BARAPIND TRANSFERRED TO PUNJAB. REPORTED IN GOOD
CONDITION

REF; A. NEW DELHI 04283

UNCLASSIFIED
2

UNCLASSIFIED
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UNCLASSIFIED

UNCLASSIFIED

B. STATE 33726
C. NEW DELHI 994
D. STATE 6905
E. 05 NEW DELHI 9513
F. 12/01/05 POMP£R EMAIL TO POST ATTACHING CAT

SUBMISSION
G. 05 NEW DELHI 4449

End Cable Text

Katrice G Mueller 06120/200610:16:01 AM From DSflnbox: Kalrice G Mueller

,UNCLASSIFIED
3

UNCLASSIFIED
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FAX NO.

UNCLASSIFIED

•re...... SEKHON & SEKHON
\........) ALAW CORPORATION

June 1,2006

P. 02/03

RELEASED IN FULL
ei-8A

Kenneth R. Propp
Acting AssIstant Legal Adviser
Office of Law Enforcement & Intelligence
Office Of the Legal Adviser
United states Department of State
Washington, D.C. 20520

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE ill: 09 JlJL 2008 200603431

VIA FACSIMILE: (202)647·78Q2

Re: Iildradltlon of KuMr Singh Baraplnd

Dear Mr. Propp:

Ia~ In receipt Df YDur Jetter, and hereby acknowledge that I have been
duly advised by you and Jacob Cogan that the Deputy SecretarY of State has
authorized Kulvir SIngh Barapind's extradition to India by signing a surrender
Warrant. I also confirm that I am aware that Mr. Baraplnd has until June 12,
2006, to file a civil action seeking an Injunction against his surrender. I further
confirm my understanding that If such an action Is not filed the Department of
State will proceed to execu~e Mr. Barapind's surrender.

What I hope that I have adequately communicated to Mr. Cogan In the
past, I here communicate to you. Mr. Baraplnd's current concerns are with both
the Government of India's motivation and ability to comply with the terms of the
Convention Against Torture. To the extent possible we would like to discuss with
the appropriate people at your office what meChanisms the Department of State
has set in place to monitor Mr. Barapind's situation In India, and ·how
representa~ives of Mr. Barapind can support these mechanisms. To this end, I
have discussed with Mr. Cogan in the past regarding the possibility of securing
an appropriate contact at the United States Embassy In New Deihl Who could be
contacted with information relevant to Whether the Government of India Is
abiding by terms of the Convention Against Torture.

In the past, during discussions with the Department of State I have tried
to be mindful regarding your office's policies that limit the sharing of details and
specifics regarding the conditions of Mr. Baraplnd's surrender. I suspect similar
limitations may apply to discussing the Department of State's monitoring of Mr.
Barapind's situation In India. However, shedding whatever light your office can
and providing an avenue tor Mr. Baraplnd to communicate relevant concerns to
a United States official at the EmbassywDuld likely result In avoiding any
challenge to execution of his surrender to India.

601 McnlllomaryStreet Sulto 4021 san Francisco. CA 941.11·2607 ITelephone: (415) S94-:I!l9O IFacsimile:{41513S4-:I293

UNCLASSIFIED
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JUN-OI-OB THU 07:43 PM FAX NO.
UNCLASSIFIED

P. 03/03

I thus ask that your office schedule a teleconference to discuss - to the
extent possible - the Department of State's monitoring of Mr. Barapind's
situation In India; and providing a point of contact at the Embassy to whom Mr.
Barapind representatives could communicate information relevant to whether
his treatment Is complying with the Convention Against Torture. -

I look forward to hearing from you.

1:
Jagdip 5i gh Sekhon, Esq.
Attorney for Kulvir Singh Barapind

ce:. Jacob COgllll
David Glass

601 MQllIgomelJl SlnlolSUlle 4021 SiIII f,onUN-CLAsslFiED(415) 394-1290 I FOcslmJie, (415) 394-1293
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RELEASED IN FULL

FIGHTING, IMPUNITY IN INDIA

a,IOES,

STAi'F&
BoARD OF
DIRBCfORS

Jaslalran Kaur

&ea.itivt Director.
ENSAAF

Sukhman Dbami

Legal Director,
ENSAAF

Alison A. Hillman
Mentl1 Disability
Rights rntl:mational

Mie Lewis

Humon Rights
WatcltlAmerican
Civil Libe11ies
Union

Peter Rosenblum

Columbia Law
School

Richard J. Wilson

Anlerican
Universiry.
Washmgton Colleg<
ofLaw

November 23, 2005 .

Via: FedetBl~s (tel: 202-647-7324-)

LindaJacobson
Assistant Lega1 Adviser
Office of the Lega1 Adviser, Law Enforcement & Intelligence
U.s. Dept. of State
2201 C Street, NW, Rm. 54-19
Wasbiogtoa, D.C. 20520

Re: Extradition ofKulvir Singh Barapind

De": Ms. Jacobson,

Please find enclosed Kulvir Singh Barapind's application for relief from
extradition to India under Article 3 of the Convention Against Torture and Other Cruel,'
Iabuman, or Degracling Treatment or Punishment. The enclosed application includes
the following documents: 1) a brief and exhibits prepared by ENSAAF, a nonprofit.
organization fighting impunity in India, and 2) a brief and exhibits prepared by the
Center fOr Hutnan Rights & Global Justice of New York University School of Law. The
ENSAAF exhibits include, aroong other documents, affidavits by two Sikhs previously
extradited from the United States to India and an affidavit by human rights expert Brad
Adams, Executive Director, Human Rights Watch/Asia. With this applicatioo lI1ld
supporting documents, Mr. Barapind presents substantial and corroborated evidence
that Indim officials will toeture him if he is extradited to India.

We ask the Secretary of State to consider these materials in addition to the
a;cord developed at Mr. Barapind's asylum and extradition hearings, in exercising her
ditty pursuant to 22 C.F.S- § 95.2 - 95.3 (2000). We request the Secretary to comply with

. U.S. ob\ig:ttipJl,S-!!<1der the Convention Against Torture and not sign the warrant
>~nderlniMr,-.Barnp,iid to India.

Please contact us for further information.

Sincerely,

~I.L tlL
Ulrbman Dhami, Esq.

Legal Director

JJ..~
Jaslciraii Kaur, Esq.
Executive DirectOt

Cc: Jagdip S. sekhon, Esq.
Sekhoa & Sekboo .

UNITED STATES DEPARTMENT OF STAT]
REVIEW AUTHORITY: THEODORE SELL
DATE/CASE ID: 09 JUL 2008 200603431

•

Margaret Satterthwaite
Center for Human Rights & GlobalJustice
New York University School of Law

Steven Popper
Office of the'Legal Adviser, Law Enforcement & Intelligence

. WWWJlNSAAF.ORG INI'O@BNsMF.ORG .

408.727.6122 415.259.'1214 FAX:270.91~7014 UNCLASSIFIED
PO Box4155, SANTA CLAllA, CA 95056
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RELEASED IN FULL,

SUBMITI'ED TO THE HONORABLE DR. CONDOLEEZZA RICE,

UNITED STATES SECRETARY OF STATE

erlO H-

APPUCATION OF KULVIR SINGHBARAPIND

FOR RELIEF UNDER THE CONVENSTION AGAINST TORTURE TO .
DENY HIs EXTRADmON TO THE INDIAN GoVERNMENT- . .

Jaskaran Kaur, Executive Director
ENSAAF '

P.O, Box 4155
Santa Clara, CA 95056

(408) 727-6122
". ."'.-- jkaur@ensaaf.org,)

..'- -~'.":';' '-,
.--

U Suklunan Dhami
Legal Director

ENSAAF
P.O: Box 4155

Santa Clara, CA 95056

0
(415) 259-7214

sdhami@ensaaf.org .I

... ~

"
'.: .'

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE ill: 09 JUL 2008 200603431 UNCLASSIFIED
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UNCLASSIFIED

SUBMl'ITED TO THE HONORABLE DR. CONDOLEEZZA RICE,
UNITED STATES SECRETARY OF STATE

APPLICATION OF KULYm SINGUBAllAPIND
FOR RELmF UNDER THE CONVENSTION AGAINST TORTURE TO

. DENYIIIS EX'rRADmoN TO THE INDIAN GoVERNMENT

, -

JaskaraiJ. Kaur
Executive Director

ENSAi\F
P.O. Box 4155

Santa Clara, CA 95056
(408) 727-6122

;jkaur@ensaaf.org

Sukhman Dhami
Legal Director

ENSAAF
P.O. Box 4155

Santa Clara, CA 95056
(415) 259-7214

sdhami@ensaaf.org

UNCLASSIFIED
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BY INDIAN OFFICIALS ;..... 14

V. SUMMARY OF ARGUMENT 18

VI. ARGUMENT 21
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From Torture. :.. 24
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I. The Convention Against Torture Prohibiis The Secretary OfState
From Extraditing A Person Who Is More Likely Than Not To Be
Tortured. .••..••........ 27

2. Substantial Evidence Establishes That Mr. Barapind Will Be
. TortUred Upon Extradition to India 29

a Recent State Department and human right reports docwnent
flagrant, gross, and mass human rights violations in Punjab
and India.... .. .. .. .. .. 30
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STATEMENT OF INTEREST

Petitioner Kulvir Singh B~aind retained ENSAAF, through counsel, to prepare and

submit his application for relief under the Convention Against Torture to the Hon. U.S.

Secretary of State. ENSAAF is a 501 (c)(3) non-profit organization, incorporated under the laws

of the Commonwealth of.Massachusetts. ENSAAF has no parent corporation and issues· no

shares of stocks. ENSAAF fights impunity in India for state-sponsored human rights abuses. by

working to bring perpetrators to justice, investigating and exposing.human rights violations, and

organizing survivors to engage in advocacy.

ENSAAF's interest in this case is directly related to its mission to advance the protection

ofhuman rights in India and its knowledge, based on prima:Y and secondary research, that the

Government ofIndia will torture Kulvir Singh Barapind ifhe is extradited to India.

ENSAAF has completed several projects this year, including organizing a torture and

trauma evaluation study in Amritsar, Punjab, conducted by the Physicians for Human Rights and

the NYUlBellevue Program for Survivors of Torture; documenting and publishing a report on

torture and iJ.!pgal c-il~tention dUring rec~nt arrests of alleged Punjabi militants; and providing

legal support toJlle petitiOl'ietS'1fl the.~Jlunjab mass cremations matter proceeding before the.- -. ~.

Indian National Human Rights Commission. ENSAAF has also provided materials, upon

request, to the Inunigration and Refugee Board of Canada regarding current human rights

practices in India For further information about ENSAAF please visit www.ensaaf.org.
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I.

INTRODUCTION

Kulvir Singh Barapind's extradition to India, pursuant to the Treaty for the Mutual

Extnidition ofCriminals between the United States ofAmerica and Great Britain ("1931

Treaty") Dec. 22,1931, U.S.-Or.Brit., T.S. No. 849 (1932), was certified on November 9, 2005.

The Secretary ofState for the United States ofAmerica must now decide whether to surrender

Mr. Barapind to the Government ofmdia, which includes a determination ofwhether his

extraditiOn is:prohibiti:d under Article 3 ofthe Convention Against Torture and Other Cruel,

fuhuman or Degrading Treatment or Punishment ("CA1"', "Convention", or "Convention

Against Torture"). 22 C.F.R. § 95.2(b). The Convention prohibits the Secretary from

surrendering Mr. Barapind to India ifit is more likely than not that Indian government officials

will torture him. See Cornejo-Barretto v. Seiftrt, 218 F.;ld 1004, 1013-1014 (9th Cir. 2000); see

also, 22 C.F.R. § 95.2(a)(I). Mr. Barapind, through this application and accompanying

evidence, demonstrates that Indian officials will torture him ifhe is extradited tomdia.

Accordingly, Mr. Bampind submits that,his extradition is prohibited,under the Convention and '

its implemenili,t&Jil'gtllatiOns;iliiti~p6etfuny requests that the Secretary ofState decline to

surrender him to the mdian government.

Additionally, Mr. Barapind requests that if the Secretary possesses any infonnation or

evidence that is inconsistent with this application or the accompanying documents, he receive

notice of that infonnation or evidence and an opportunity to respond to it.
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n.
QUESTION PRESENTED

Whether the GovemmentofIndia ("GOl") is more likely than not to torture Mr.
Barapind in violation ofthe Convention Against Torture, where:

a the GO! has firiled to honordiplomatic assmances that it will not torture Sikhs
extradited by the United States; and.

b. with respect to Mr. Barapind:

-
1. the GOl brutally tortured Mr. Barapind on two occasions before he fled to

. the United States;

ii. the GO! brutally tortured Mr. Barapind's family and friends in its
attenipts to apprehend him;

iii. the GO! extrajudicially executed Mr. Barapind's alleged accomplices in
the crimes underlying its extradition request;

iv. the GO! tortured, murdered, and coerced witnesses to procore "evidence"
to support its request for Mr. Barapind's extradition; and

c. with respect to current GO! practices:

i. custodial torture and death reJI1ain widespread and systematic throughout
India and Punjab;

u.

iii.

the·GOI has recel'ltly esc81ated its practice oftorturing suspected Sikh
mtJita'iitflIDdthefrsyrnpathizers' and. . ,

India's judiciary is incapable ofpreventing torture or providing firir trials.
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m.

PROCEDURAL mSTORY

A. THE ASYLUM PROCEEDINGS.

KUIvir Singh Barapind fled India in March 1993 and arrived in the United States on

April25, 1993. Since Apri125, 1993, he has beep in detention, first in the custody ofthe

Immigration and Naturalization Service (INS) imd, later, the U.S. Marshall. In June 1993, Mr.

Barapind applied for asylwn and withholding ofdeportation. On January 13, 1994, the

Immigration Judge denied asylwn to Mr. Barapind. 1 On July 26, 1994, the Board of

Immigration Appeals (BIA) dismissed Mr. Barapind's appeal and barred him from claiming

refugee status. In !\ugust 1994, Mr. Barapind filed a petition for writ of habeas corpus in the

District Court for the Central District ofCalifornia challenging the BIA's decision. In March

1996, the District Court remanded Mr. Barapind's asylum and withholding application fo.r .

further proceedipgs before the BIA; Mr. Barapind appealed to the Court ofAppeals for the

Ninth Circuit. In May 1997, in Barapind v. Rogers. 114 F3d 1193 (9th Cir. 1997)

(unpublishee), !hc·Court ofAppeals r~ected the Immigration Judge's adverse credibility
.~

findings and.veJ8cityJinamgo/@·to.thhriminal allegations made against Mr. Barapind by the

Indian government. Additionally, the Court ofAppeals affirmed the District Court's remand, but

modified the District Court's remand order. In July 1997, a modified remand order was entered

by the District Court, directing the BIA to re-adjudicate·Mr. Barapind's asylum application.

B. THE EXTRADITION PROCCEDINGS.
,

On September 18, 1997, the government ofIndia filed a request for the extradition of

Kulvir Singh Barapind to India for 11 incidents involving allegations ofIllurder, conspiracy to

I For a detailed procedural history, please see In the Matter ofthe Extradilion ofKu/bir Singh. 170 F.Supp.2d 982,
985-7 (E.D. Cal. Sept. 2001):
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murder, attempted murder, and robbery? In October 1997, the BlA ordered Mr. Barapip:d's

exclusion and asylum proceedings held in abeyance, pending the1lutcome ofIndia's extradition

request. In February 1998, Mr. Barapind filed a petition for writ ofhabeas corpus challenging

the BlA's order. In April 1998, the ma~tratejudge ofthe District Court for the Eastern District

ofCalifornia stayed the extradition proceedings pending the outcome ofthe BlA's re-

adjudication ofMr. Barapind's asylum application. The District Court for the Eastern District of

California vacated the stay, and in June 1999, dismissed Mr. Barapind's habeas corpus petition.

Barapind v. Reno, 72 F .Supp.2d 1132 (E.D. Cal. 1999). Mr. Barapind appealed to the Court of

Appeals for the Ninth Circuit, and in August 2000, the Court ofAppeals affirmed the dismissal

on other grounds without prejudice. See Barapindv. Reno, 225 F.3d 1100, 1107-1113 (9th Cir.

2000). The Court ofAppeals:

direct[ed] that the [district court's] denial be entered without prejudice to the filing ofa I

new habeas petition should the Secretary ofState decide to surrender Barapind prior to the
completion of the BlA's consideration ofhis application for asylum and withholding of
deportation. -

ld. The extradition proceedings thus continued against Mr. Barapind while his asylum
'. ......--.

proceedings wen: held in abeyan~.

On September 18, 2001, Judge Wanger of the District Court for the Eastern District of

California certified Mr. Barapind's extradition on three charges: First Information Report (FIR)

No. 100, the murder of Sahib Singh and the attempted murder ofMakhan Ram; FIR No. 34, the

murders of Balwant Singh Sarhal,Amar Nath Kanugo, Suda Ram and Jasbir Singh; and FIR No.

. 89, the murder of Kulwant Kaur. Judge Wanger refused extradition'in charges relating to eight

'His eXlIadition was sought under the Treaty for the Mutual Extradition ofCriminals between the United Stilles of
Am\'rica and Great Britain ("1931 Treaty") Dec. 22, 1931, U.S.-Gr.Brit., T.S. No. 849 (1932).1n rheMatter of/he
Extradition ofKulvirSingh, 170 f.Supp. 2d. at 9&7.
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other inciden~three because of the lack ofprobable cause3 and five because they fell under

the political offense exception.4 As to the three incidents for which Judge Wanger found·

. insufficient probable cause, Mr. Barapind had produced obliteratin!f evidence that the Indian

government had fubricated certain affidavits. One affiant died from police torture in the course

ofextracting his signature (FIR. No. 220); a second affiant failed to identify any ofthe murderers

ofher husband in court, while her brother declaroo Mr. Barapind's name was inserted afterwards

by the police in their complaint (FIR. No. 52); and a third affiant's thumbprints were forcibly

procured by the poliCe after they threatened his·life (FIR. No. 87). In the Matter oJthe

Extradition oJKu/vir Singh, 170 F.Supp. 2d 982 (E.D. Cal. Sept. 2001).

In March 2004, a three-member panel ofthe Court ofAppeals for the Ninth Circuit

upheld Mr. Barapind's extn¥lition for the three charges certified by Judge Wanger. Barapind v.

Enomoto, 360 F.3d. 1060 (9th Cir. 2004). On August 23, 2004, the Court ofAppeals vacated the

District Court's decision and reheard Mr. Barapind's case en bane. Barapind v. Enomoto, 381
-' ....

F.3d 867 (9th Cir. 2004). The Court ofAppeals issued its opinion on March 9, 2005, finding Mr.

Barapind extraditable for two char~FIR Nos. 100 and 89-and remanding the third charge,- .

FIR. No. 34, to tbf,:Distritit·CGtlItfor-fu1:ther consideration under the political offense exception.

3 "The Court ofAppeals in this [Ninth] Circuit descnoes the review ofprobable cause~ 'by a somewhat liberal
extension, whether there was any ev;dence warranting the fmding that there was reasonable ground to believe the
accused was guilty.'" 170 F.Supp.2d 983,982 (E.D. Cal. 2001).

4 The political offence exception found in article 6 of the extradition treatY governing this case bars extradition·for
crimes that are ofa political character:

. A fugitive criminal shall not be swrendered ifthe crime in respect of which his surrender is deroanded is
one ofa political character, or ifbe proves that the requisition for his surrender has, in fact, been made
with a view to try to punish him for a crime or offense ofa political cbaracter. Treaty for Mutual
Extradition ofCriminals Between the United States ofAmerica and Great Britain, Dec. 22, 1931, art. 6,
U.S.-Gr. Brit, T.S. No. 849 (1932).

S "[G]enerally, evidence that explains away or completely obliterates probable cause is the only evidence
admissible at an extradition hearing, whereas evidence that merely controverts the existence ofprobable cause, or
raises a defense, is not admissible." In theMatter ofthe Extradition ofKulvir Singh, 170 F.Supp.2d at 994, citing
Mainero v. Gregg, 164 F3d 1199, 1207 n.7 (9th Cir. 1999).
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Barapind v. Eno11lQto, 400 F.3d 700 (9th Gir. 2005). In an Otder dated October 24, 2005, the

District Court certified Mr. Barapind for extradition for the charges contained in FlR 34•

. :'~-
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IV.

STATEMENT OF FACTS

A. THE POLITICAL CONfEXT OF MR. BARAPIND'S TORTuRE.

The movement for .Sikh self-determination in Pwtjab, India developed after the Indian Anny

invaded the Hannandir Salnb (Golden Temple) complex in Amritsar, Pwtjal>-the center of

Sikh religious and political life-and around 40 other Sikh gurdwaras in June 1984, killing

between 4000 and 8000 people, mostly pilgrims. In retaliation for this massacre, on October 31,

1984, Prime Minister Indira Gandhi was assassinated in Delhi by two Sikh members ofher

security staff. After the assassination, senior politicians and police officers orchestrated pogroms

against Sikhs in Delhi and other cities across India, killing;it least 3000 people, and burning

Sikh homes and businesses. Jaskaran Kaur, Judicial Blackout: Judicial Impunity for

Disappearances in Punjab, India, 15Harvard Human Rights Journal 269, 271 (Spring 2002).

The decade from 1984 to 1994 witnessed an escalation ofmilitancy in PUnjab and its

repression by the Indian State. Reports published in this period by the U.S. Department ofState

and by several international human rigl).ts organizations demonstrate that the Indian government
.~

routinely used ~c~-~trajudicial executions, and custodial torture in its counter-
','" .

insurgency operations. AMNESTY rNrERNATIONAL, PUNJAB POLICE: BEYOND THE BOUNDS OF

LAW (Aug. 1994); HUMAN RIGHTS WATCHIPHYSICIANS FOR HUMAN RIGHTS, DEAD SILENCE:

THE LEGACY OF ABUSES IN PUNJAB (May 1994); U.S. DEP'T. OF STATE COUNTRY REPORTS ON

HUMAN RIGHTS PRACTICES 1993: INDIA (1994); HUMAN RIGHTS WATCH, PUNJAB IN CRISIS:

HUMAN RIGHTS IN INDIA (Aug. 1991); AMNESTY INTERNATIONAL, HUMAN RIGHTS VIOLATIONS

IN PUNJAB; USE AND ABUSE OF THE LAW (May 1991); see also, for post-1994 reports,
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ENSAAF's Punjab hUman rights library at: http://www.ensaaf.orglpunjabhr.html. For example,

in its 1993 report India: Human fl.ights Practices, 1993, the Department of State reported:

In Punjab police continued to engage in extrajudicial killings including faked
"encounter" killings. In the typical scenario, police take into custody a suspected militant
or militant supporter without filing an arrest report Ifthe detainee dies during
iriterrogation or is executed, officials deny he was ever in ~ody and claim he died
during an armed encounter with police or security forces. Alternatively, police may
claim to have been ambushed by militsnts while escorting a suspect Although the
detainee invariably dies in "crossfire," police casualties in these "incidents" are rare.

u.s. DEP'T. OF STATE COUNTRY REpORTS ON HUMAN RIGms PRAcTICES 1993: INDIA (1994).

Human Rights Watch (HRW) described the police counter-insurgency operations as "the most

extreme example ofa policy in which the end appeared to justify any and all mea)lS, including

torture and murder." HUMAN RIGlITS WATCHlPHYSICIANS FOR HUMAN RIGJITS, DEAD SILENCE:

THE LEGACY OF ABUSES IN PUNJAB, 2 (May 1994). In Mr. Barapind's case, the Court ofAppeals

for the 9th Circuit observed:

In the course of this conflict the government ofIndia has resorted to gross disregard of
human rights - torture ofsuspects; detention ofsuspects for months or years without
trili.l; abduction ofsuspects by the police without acknowledgment by the police that the
kidnappings have occurred; and murder ofsuspects by the police in "encounters" or
"escapes" slliged by the police.. ,

Barapind v. R,Dg!P'S,114,Fc3'a:fr93, I i93 (9th Cir. 1997) (unpublished).

. As part of its counter-insurgency operations, the Indian government passed several

dmconian laws sanctioning police impunity and facilitating human rights abuses. The Terrorist

and Disruptive Activities (Prevention) Act ("TADA'') of 1987 establishes in camera courts and

authorizes the detention ofpersons in a "disturbed area" based on mere suspicion. For certain

charges, detainees are presumed guilty until proven innocent. Further, in pmclice, TADA courts

admit confessions extracted through torture. The Anned Forces (punjab and Chandigarh)

Special Powers Act of 1983 empowered security forces to search premises and arrest people
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without warrant. Section 4 ofthe Special Powers Act empowered them to shoot to kill suspected

terrorists, and Section 7 extended prosecutorial immunity as to any police action taken pursuant

to the Act.6 Amnesty InternatiOliai descnOed this act as license for the security forces "to torture

and kin-with impunity." AMNEsTY INTERNATIONAL, INDIA: TORTURE, RAPE & DEATHS IN

CUSTODY, 60 (1992). Freedom ofspeech and association were also severely curtailed.-

Security forces targeted Mr. Barapind because ofhis involvement in the SikliStudents

Federation ("SSP" or "Federation''); a political group advocating for a separate Sikh state called

Khalistan.ln Punjab; India, Mr. Barapind was a senior SSF member, serving in several ­

leadership positions from local president to national joint secretary. As an SSF leader, Mr.

Barapind's duties included speaking at rallies on religious and Political issues, organizing

membership drives, planning ceremonies to commemorate Sikh youth murder:ed by Indian

security forces, and organizing direct actions and demonstrations against state repression.

Indian security forces repeatedly detained and brutally tortured Mr. Barapind. Their

methods included suSpending Mr. Barapind in the air from his wrists, which were tied behind

his back, Ex4jbit _l,.:Figure I, MEDICAL FOUNDATION: LIVES UNDER THREAT (July 1999); roning

a wooden !ogoY:lifhis tltig!lsf6-prush1l'Je muscles, ld., Figure 4; streiching his legs apart at his

waist to a ISO-degree angle, ld., Figure 2; and applying dectric shocks. Each torture session

lasted approximately 2.5 to 3.5 hours. Exhibit 2, Affidavit ofKulvir Singh Barapind, '1126,39.

Indian security forces also tortured Mr. Barapind's family, in particular his brother, j'ather, and

brother-in-law. Moreover, they tortured and extrajudicially executed many ofhis close political

associates, including many leaders of the Federation.

6 Section 7 states: No prosecution, suit or other legal proceeding shall be instimted, except with the previous
san<:tion of the Central Governmen~ against any person in respect ofanything done or purported to be done in
exercise of the J.lOwers conferred by this Act. Armed Forces (Punjab and Chandigarb) Special Powers Act (1983)_
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B. MR. BARAPIND'S TORTURE AT THE HANDS OF THE INDIAN
GOVERNMENT.

1. Mr. Barapfnd's June 1988 Detention And Tortnre By Indian Officials.

Indian security forces first tortured Mr. Barapind in June 1988. Nakodar city police

apprehended Mr. Bampind from the Rahimpur bus station on June 12, 1988. Ex. 2, '!II7.

Nakodar police took Mr. Bampind to the police station, where Inspector Onkar Singh

was in charge. Id.• ,18. After the Inspector learoed ofMr. Bampind's role in the Federation, he

took Mr. Barapind to the torture room and directed his subordinates to strip Mr. Barapind ofhis

clothes and'tie Mr. Barapind's hands behind his back. As Mr. Barapind recounts In his affidavit:

There was a hook in the ceiling with a rope ronoing through it. The hanging rope was
tied to my wrists and I was hoisted into the air. The pain was unbearable and I felt as if
my shoulders were being pulled from my body. Again, they [the police] ilsked me why I
was in Rahimpur. While I was dangling, I was punched full-force in my stomach. As I
jerked around from the blows, the pain in my shoulders became worse.

Id., 119. The police pulled Mr. Bampind down, and applied the next method oftorture, the

roller~ While one officer putiris knee in between Mr. Bampind's tied hands; another held his

legs straight out in front ofhim. A third officer stoOd on top ofa wooden roller, which two

officers 'then rotated up and down Mr. Bmapind's thighs ten to 15 times. A.R. 272. Next, the
-;-- .. ,.

police stretched Mr. Barapind's kgs apart at the waist, as far as they could, four to five times.. .

Id.273-5. Mr. Barapind felt as ifhe were ripping apart. Ex. 2, '20.

After stretching his legs, they again suspeoded him in the air from his wrists for eight to

ten minutes, A.R. 276, then brought him to the ground and applied the roller; and again stretched

his legs apart. After this frrst torture session, the police gave Mr. Barapind his clothes and threw

him in a ceiL Ex. 2. '1121.

Early the next morning, Nakodar police brought Mr. Barapind back to the torture room.

They repeated the same torture methods from the previous day: After stripping his clothes, the
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police sUspended hiin by his wrists, applied the roller, and stretched his legs apart. Mr. Barapind

lost consciousness twice duringthe torture session because ofthe unbearable pain. ld., 1/22.

Later that afterooon, Mr. Barapind was transferred to the custody ofGoraya police. ld.

Officials began torturing him in the moroing. Goraya police brought him to a torture room. They

demanded that Mr. Barapind reveal the identities ofFederation members. When Mr. Barapind

refused to reveal names, they stripped him naked and tied his hands behind his back. Officials

illen suspended him from the ceiling. After a while, they lowered him and crushed his thighs

with a roller. Officials then stretched his legs apart, causing Mr. Barapind to lose consciousness.

ld., 1/24.

When Mr. Barapind regained consciousness, the officials resumed their torture. Officials

suspended Mr. Barapind from the ceiling, used the roller on his thighs, and stretched his legs

apart, causing Mr. Barapind to lose consciousness again. /d., ~25. Goraya police illegally

detained Mr. Barapind for eight days. ld.• '26.

Mr. Barapind was produced before the magistrate around June 17, and charged with

sheltering militantB,:.supplying arms to !Dilitants, and advocating for Khalistan. ld. The

magistrate sent*. Blimpirid:t(fCentrnl-;Jail in Jalandhar, where he remained for five and a half
......

months until his release on bail on November 30, 1988. The cases were later withdrawn or

dropped by the authorities. /d., '27.

2. Mr. Barapind's July 1989 Detention And Torture By Indian Officials.

Thereafter, police regularly raided Mr. Barapind's residence, harassing him and

purportedly searching for contraband. ld.• ~28. On J~ly 21, 1989, the Punjab Police and the

Central Reserve Police Force ("CRPF') apprehended Mr. Barapind from his home. The security

forces took Mr. Barapind to a CRPF camp in Phagwarald., 1/29. He was immediately taken to a
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torture room. Inspector Gurdev Singh and other officers accused Mr. Barapind ofsheltering

militants and hiding weapons. ld.• '1!30.

Officials stripped Mr. Barapind naked and tied his hands behind his back. Officials

repeatcidly suspended him in the air by his wrists, questioning him about the identities of senior

Federation leaders. When he refused to answer their questions, the officials lowered him to the .

ground aod crushed his thighs with a roller. ld.. '31. Next, they touched wires connected to a

generator to his toe and little finger. Officials rotated a crank on the generator causing electric

shocks to jolt Mr. Barnpind's body. Officials then applied electric shocks to Mr. Barapind's ear

lobes, penis, and one ofhis testicles. Throughout the torture, they accused him ofprovoking

people against the government, ofbeing a militant, and fighting for Khalistan. ld.. '32-3.

Officials continued tortuiing Mr. Barapind the following afternoon. They stripped him,

hung him repeatedly from the ceiling, and crushed his thighs with a roller.ten to IS times.ld..

'lI34; A.R. 294. Next, officials forced Mr. Barapind to lie on his stomach, tied his haods behind. .

his back, and tied his feet together. One official then sat on Mr. Barapind's buttocks, while

another beatthe SI.l1es of Mr. Barapind:s feet with a wooden rod, striking his soles 30 to 40

times. After tlti;beating;Mt:B!frapmd'-s feet swelled, causing his toenails to peel off. Ex. 2,

'35; A.R. 296.

Later in the evening, the police transferred Mr. Barapind to the Crimina1lnvestigation .

Agency (CIA) in Kapurthala In the morning, Mr. Barapind Was presented before Deputy

Superintendent ofPolice (DSP) Bajwa DSP Bajwa accused Mr. Barapind ofdemanding

Kba1istan and provoking people against the government. Ex. 2, '1!36.

Officials then took Mr. Barapind to the torture room, where they stripped him naked and

tied his hands behind his back. Officials repeatedly suspended Mr. Barapind from the ceiling for
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ten to 12 minutes at Ii time, stretched his legs apart, and crushed his thighs with a roller. ld.• ~6-

7; A.R. 289. Officials also applied electric shocks to Mr. Barapind's toes, ear lobes, penis, and

testicles. Officials then beat Mr. Barapind on his buttocks with leather straps. They threatened to

kill him ifhe did not respond to their questions. Mr. Barapind "told them to go ahead and kill

me as death was better than'the torture I was receiving.» He spent the night chained to the door

of the cell. Ex. 2,138.

Mr. Barapind was released on July 3'1! 1989 through public intervention. ld..1f39. hi

September 1989, secUrity forces raided Mr. Barapind's houSe again and tried to arrest him. They

punched hiID and beat him with wooden rods in front ofa crowd ofvillagers that had gathered'

during the raid. The head ofthe village council intervened, however, and Mr. Barapind was not

taken away. ld.• '1140.

In April 1990, security forces raided Mr. Barapind's home looking for him. He,

however, was away. Thereafter, Mr. Barapind went into hiding. ld.• '\144-6. After three years of
~. -.

living in hiding, he tIed to the United States in March 1993. ld.• '1160.

.'.. .-,:",'.-

C. THE TORTURE OF MR. BAltAPIND'S FAMILY AND FRIENDS BY
IND~€IAtS::-:··

In their efforts to apprehend Mr. Barapind, security forces severely tortured Mr.

Barapind's father, brother, and brother-in-law, and, harassed and illeg8.Ily detained the, rest ofhis

family. Security forces tortured Mr. Barapind's brother-in-law Balraj Singh, who was a

government employee and uninvolved with Mr. Barapind, so severely that they shattered his

legs. On four different occasions, when security forces raided Mr. Barapind's home but did not

find him, they took family members hostage and tortured them. See Exhibit 3, Affidavit of

Ba/want Singh. According to Mr. Barapind's brother BaJwant Singh, on one occasion, the police
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,repeatedly threatened to "put us into such bad shape that we would be neither living nor dead,»

ifthey did not bring Mr. Barapind to the police station. Id.• 114. On another occasion, seCurity

forces threatened to kill Balwant Singh in place ofMr. Barapind. fd.. W. Officials also

threatened to'lock up Mr. Barapind's entire family iftheir forces could not find Mr. Barapind,

and repeatedly threatened Balwant Singh with Mr. Barapind's death. Id. Unwilliog to endure'

further torture, Balwant Singh went into hiding and ultimately fled for Ausiria in March 1991,

where he was granted asylum. Id., ~.

Security forces also tortured Mr. Barapind's associates from the Federation in their

efforts to apprehend Mr. Barapind. On May 30, 1988, Indian security forces illegally detained

and tortured Gurtej Singh because ofhis aasociation with Mr. Barapind. Exhibit 3, Affidavit of

Gurtej Singh, 114. Senior Superintendent ofPolice (SSP) Mohammad Izhar Alam, the senior-

most officer in the district, gave orders directing officials to torture Gurtej Singh and intCITl)gate

him about thll whereabouts ofMr. Barapind, who had not yet been apprehended by security
-' -.

forces. Id., 'l/6.

During thiS--lllTest, Gurtej Singh was severely tortured several times over a period oftwo .

weeks. Id., 'lf10::~ wasWS(;" ~ted-8:rid severely tortured on four other separate occasions. Id, .

.'lf17. During these torture sessions, officials suspended Gurtej Singh, attaching weights to his

legs to increase the pressure on his arms and shoulders; crushed his thighs with a roller, standing

on the roller to increase the pressure on Gurtej Singh's thighs; and tore his legs apart to 180

degrees, kicking him in his exposed groin. [d., 'lI5-1 O. Gurtej Singh also had to bear the constant

screaming ofother torture victims. /d., 'lI10.

After this two-week period of torture, officials transferred Gurtej Singh to the custody of

Goraya Police. [d., 'lfll. At the Goraya police station, he met Mr. Barapind, who had been
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apprehended in early JUne and was also detained there after his first experiences oftorture. ld.

While detained at the police station, Gi.lrtej Singh and Mr. Barapind discussed their respective

experiences oftorture. ld.• 112. Gi.lrtej Singh observed the physical signs of torture on Mr.

Barapind's body. He observed that Mr. Barapind coUld barely walk and had bruises on his arms

and wrists. ld.• 113. Gurtej Singh also visited Mr. Barapind the day after Mr. Barapind was

rel~ed from his second sesSion of torture in 1989, and saw the physical effects oftorture then,. , '

as well, observing that Mr. Barapind had great diffi~ty walking, and could not raise his arms.

ld.• '16.

Sarwan Singh witnessed two incidents oflndian security forces torturing Mr. Barapind.

In July 1989, he was detained with Mr. Barapind in a partially divided cell at the CRPF camp in '

Phagwara, after having been tortured several days earlier. Exhibit 4, Affidavit ofSarwan Singh,

'17, 19. During the first torture session lasting two and a halfhours, Sarwan Singh observed

security officials pulling the rope that was suspending Mr. Barapind. He also saw security
~. ~-

officials take a wooden roller from his side of the partition, and then heard Mr. Barapind's

constant scremns oi'pain from the torture. As Sarwan Singh states in his affidavit: "1 thought

they would killljjm, andthtmKilfme;tOo." ld., '/20-2.

In the morning, when Mr. Barapind was pennitted to use the bathroom, he limped past

the partial wall and saw Sarwan Singh; they exchanged a few words. Sarwan Singh knew Mr.

Barapind from the Federation. He noted that Mr. Barapind could barely walk. ld.. '/23. That

afternoon,- Sarwan Singh saw officials suspend Mr. Barapind and take bamboo rods from his

side of the cell to beat Mr. Barapind. Officials also threatened to use those rods against him.

After this tortnre session, ~hich lasted for two and a halfhours, officials took Mr. Barapind

away. ld., 124. They told Sarwan Singh they had transferred Mr. Barapind to the custody of
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\

Kapurthala police, ld. In February 1990, Mr. Barapind eonfinned to Sarwan Singhthat officials

had taken him to CIA Staff(Kapwihala) and tortured him. Mr. Barapmd told Sarwan Singh that

he would not be able to endure further torture. ld.• 1l29.

",' -'7;"-;
~. :-

.---
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v.

SUMMARY OF ARGUMENT

Diplomatic assurances from the Government ofIndia that it will not torture Mr.

Barapind will fail to protect him from torture. On at least two prior occasions, India failed to

honor diplomatic assurances that it would not torture Sikhs extradited by the United States to

India. The United States extradited Daya Singh Sandhu and Kamaljit Kaur Sandhu to India in

1997, and Indian officials tortured both ofth~ inunediately upon their return. Daya Singh

- -
Sandhu and Kamaljit Kaur Sandhu were also lried for crimes beyond those for which they had

"""ell extradited, violating the rule ofspecialty found in the extradition treaty between the U:S.

and India. India, thus, cannot be trusted to honor international agreements or treaties. India's

refusal to ratify the Convention Against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment further indicates that it is unwilling to comply with its international

obligations_ The l:J~ted Sta~, therefore, cannot satisfy its obligations under the Convention

with respect to Mr. Barapind by obtaining meaningless and unenforceable assurances from

India. .-...._~.

The .u.nl.ted Nah C~enttofiAgainst Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment ("€AT", "Convention", or "Convention Against Torture"), federal

regulations implementing the CAT, case law on applications for reliefunder the Convention,

and international law establish that the United States may not extradite a fugitive to a country

where she or he is more iikely than not to be tortured. See generally. amicus letter ofCENTER

FOR HUMAN RIGHTS & GLOBAL JUSTICE, NEW YORK UNIVERSITY SCHOOL OF LAW, ANALYSIS OF

INTERNATIONAL LAW AND DOMESTIC LAW STANDARDS GOVERNING ApPLICATIONS FOR RELIEF

FROM EXTRADITION UNDER THE CONVENTION AGAINST TORTURE (April 2005). This prohibition
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imposes a clear and nondiscretionary duty upon state agencies responsible for carrying out

extraditions to refuse extradition where the fugitive is more likely than not to be tortured in the

state requesting extradition.

In assessing the likelihood of torture of the applicaot seeking reliefunder the Convention

in the context ofextradition, federal regulations require the Secretary ofState to consider

evidence of a consistent pmctice of gross, flagrant, or mass human rights violations by the

requesting state. In addition, in the immigration context, courts have evaluated the applicant's

previous experiences oftorture, the ability to relocate within the country ofremoval, and the

torture ofthose who share the same beliefs as the applicant, among other considerations. When

applied to Mr. Bampind, these factors establish that he is more likely than not to be tortured if

extradited to India. Numerous Department ofState reports and reports of international and

Indian human rights organizations document a consistent pattern and practice ofgross,

systematic, and mass human rights violations in Punjab and India ENSAAF's recent report,

PUNJAB POLICE: FABRICATING TERRORISM 'f!iROUGH ILLEGAL DETENTION AND TORTURE (Oct.

2005). Exhibi,t 6, further documents an ""calation ofillegal detention and torture by Indian

officials againat~ctediri1'lifi!§ts anotheir sympathizers, such as Mr. Barapind. Human rights

experts on India also agree that rampant violations in Punjab and lp.dia and Mr. Bampind's

status as a suspected militant mean that Indian officials will likely torture Mr. Barapind upon

return. Moreover, Mr. Barapind's brutal experiences oftorture by Indian officials, the torture

and murder ofhis family and associates, and threats to his life prior to his escape, all indicate

that Mr. Bampind will be tortured or killed ifextradited to lp.dia.

A particularized asSessment ofMr. Barapind's risk reveals additional factors that further

establish that he will be tortured ifextradited to India. For example, among other considerations, _

1jNClJASSIFIED
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Indian officials extrajudicially executed Mr. Barapind's alleged accomplices; Indian officials

killed, tortured, and coerced individuals to fabricate evidence to support their extradition request

. for Mr. Barapind; and at least one official responsible for torturing Mr. Barapind holds a senior

position in the Punjab police.

"Jl
In deciding whether to grant extradition, the Secretary ofState also considers whether

the applicant will be denied a fair trial or humarie treatment upon his return. Mr. Barapind will

be denied access to counsel, denied the presence.ofcounsel during interrogation, and denied

confidential visits with counsel, all necessary to prepare his defense and report torture. Indian

authorities will also detain Mr. Barapind fOf a prolonged and indefinite period, prior to the

commencement ofhis trial, and will charge him with extra crimes in violation ofthe rule of

specialty. These due process violations will increase the risk that Mr. Barapind will be tortured,

illegally detained, and denied a judicial remedy to protect himself.

.:;:.
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VI.

ARGUMENT

A. DIPLOMATIC ASSURANCES WILL NOT PROTECT MR. BARAPIND FROM
TORTURE BY INDIAN OFFICIALS.

Daya Singh Sandhu and Kamaljit Kaur Sandhu were extradited from the United States to

India in 1997 with diplomatic assurances from the Indian govemment that they would not be,

tortured and cruelly treated. See generally, Exhibit 7, Affidavit ofDaya Singh Sandhu anil

Exhibit 8, Affidavit ofKamaijit Kaur Sandhu;' see a/so, Exhibit 9, Affidavit ofJagdip Singh

Sekhon. Notwithstanding these assurances, Indian officials tortured them immediately upon

arrival. Id. They were further denied access to counsel, fair trials, and subject to extra charges in

violation of the rule ofspecialty (infra, VI. (C)). Diplomatic assurances will prove equally'

ineffective in Mr. Barapind's case, failing to protect him from torture and cruel treatment.

1. Indian Officials Tortured Dara Sandhu. Despite Diplomatic Assurances
Promising Protection From Torture.

Daya Singh Sandhu, a leader ofthe Sikh Students Federation and proponent of
..•. .,~~--

Khalistan, was tortured numerotgl,.times1iy Indian security forces prior to his flight to the United
..........._ ;J..

States in 1995: E~. 7, ~3-8. India requested his extradition in 1996. Id., ~9. Daya Singh Sandhu

implored the United States to refuse India's extradition request, because he feared he would be

tortured again. Id., ~IO. Notwithstanding his fear, the United States surrendered him to Indian

agents in January 1997. !d., ~Il.

From January 18, 1997 to March I, 1997, security officials held Daya Singh Sandhu in

incommunicado detention and tortured him. The torture included sleep deprivation, positio~1

torture, and electric shocks after throwing cold water on his body. Id., ~11. See, In re G-A-, 2002

BIA LEXIS 12; 23 I. & N. Dec. 366,370 (considering suspension forlong periods in contorted
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positions and sleep deprivation.as forms oftorture), Further, since Days Singh Sandhu has been

in jail, he has received almost no medical care,. leading to the development ofsevere medical

problems. ld.. 116.

Days Singh Sandhu's experiences foreshadow the treatment that Mr. Barapind will

receive in India. Like Days Singh Sandhu, Mr. Barapind held senior leadership positions within

the Sikh Students Federation and is also an Amritdhari Sikh. Indian officials repeatedly tortured

Daya Singh Sandhu and Mr. Barapind because of their political affiliation and opinion, causing

them to flee to the Umted States. Further, the Indian government has accused both of criminal

acts and considers them militants..Thus, like Daya Singh Sandhu, Mr. Barapind will also be

tortured and cruelly treated, agaiIi.

2. Indian Officials Tortured' Kamaliit Sandhu, Despite Diplomatic Assurances
Promising Protection From Torture.

Kamaljit Kaur Sandhu, an Amritdhari Sikh and proponent of Khalistan, was tortured

several times by Indian security forces. Ex. 8. 'll4-42..In 1995, she fled to the United States With

her husband IIl:ld soo,..seeking refuge. ld... 151. In 19~6, however, the Indian government

requested her.eX!illdltion•.flt::f5.6. InJanilary 1997, the United States surrendered Kamaljit Kauf

Sandhu to Indian agents despite her fears oftorture.ld.• 157-8. Indian seemty forces tortured

and cruelly treated her, as they did her husband, Daya Singh Sandhu.

Male Indian officials harshly interrogated Kamaljit Kaur Sandhu for 18 hours a day, with

only a' halfhour ~rea:k, for five weeks. Iii.. 160-1. On three separate occasions, they deprived her

of sleep and interrogated her for three continuous days and nights. See. In re G-A-, 2002 BIA

LEXIS 12; 23 I. & N. Dec. 366, 370 (considering sleep deprivation a fonn of torture). Ifshe

dosed off, officials threw ice-cold water on her, even though it was winter. Officials alternately
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kept watch over her at night to ensure thatshe did not fall asleep. Officials'also dragged her hy

herhair and pressured her to provide false confessions. Ex. 8. 163.

During this period, Kamaljit Kaur Sandhu was m8de to witness the torture ofanother

detainee. Do Iv. Liu Qi, 349 F. Supp. 2d 1258, 1269 (Oct. 2004) (being forced to watch the

torture ofanother constitutes torture). Security forces repeatedly tortured a young man in the

room above her, and Kamaljit Kaur Sandhu colild hear his constant screaming. A senior police

officer forcefully made her examine the youth's condition. The police had pulled out his nails

and stuck pins in theh- place. Ex. 8, 'll64.

Jail authorities did not provide Kamal}it Kaur Sandhu with proper medical care. She was

not provided any medicine for her asthma, nor did she receive the medications mailed to her, Id.,

~66, in violation ofinternational principles for the treatment ofprisoners. United Nations

Standard Minimum Rules for the Treatment ofPrisoners, Aug. 30, 1995, U.N. Doc.

AlCONF/611, annex 1, E.S.C. res. 663C, 24 U.N. ESCOR Supp. (No.1) at 11, U.N. Doc.

El3048 (1957), amended E.S.C. res. 2076, 62 U.N. ESCOR Supp. (No.1) at 35, U.N. Doc.

El5988 (l9n); Sel?<a!so, Principal 24 of the United Nations Body ofPrinciples for the

Protection ofAlkFei'sOns nrtdiiFAl1y'FoIln ofDetention or Imprisonment G.A. Res. 43/173,

annex, 43 U.N. GAOR Supp. (No. 49) at 298, U.N. Doc. A/43/49 (1988).

A medical doctor was even complicit in the torture ofKamaljit Kaur Sandhu by failing' '

to report her torture. Ex. 8, 162. While in detention, she was also forced several times to clean

her own urine and feces from the floor with her own hands. Id.• 168.

Indian officials tortured and cruelly treated Kamaljit Kaur Sandhu because ofher support

for Khalistan and her beliefin the Sikh religion. Mr. Barapind shares the same belief in the Sikh

religion and aspirations,for self-determination. Like Kamaljit Kaur Sandhu, Mr. Barapind is also
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accused ofcriminal acts and considered a militant. Thus, like Kamaljit Kaur Sandhu, Mr.

Barapind will also be tortured and cruelly treated, again.

3. Mr. Barapind Cannot ChaHenge Violations OfDiplomatic Assurances And
Will Have No Judicial Remedy To Protect Himself FroiD Torture.

Mr. Barnpind.wpuld have no legal standing to challenge any violations ofdiplomatic

assurances between the United States Government and the Government ofmdia because he is

not a party to the agreement. Further, assurances are not legally binding, and so, even the United

States would not be able to enforce the provisions. Because assurances cannot be enforced, they

are meaningless, as Daya Singh Sandhu's and Kamaljit Kaur Sandhu's experiences demonstrate,

to protect Mr. Barnpind from tortnre by Indian officials. Diplomatic assurances, thus, cannot

protect Mr. Barapind from torture.

Diplomatic assurances !!fe further ineffective in protecting Mr. Barapind from torture

because: torture isjmbedded and accepted in the culture and investigative methodology of

India's law enforcement officials (infra, VI. (B)(2)(a»; security forces will have exclusive

control over Mr. Ba,mpind during police.remand, the practice ofdetaining suspects at police

stations for indet,igite perioas;WiJIioutany possibility ofoversight (infra, VI. (B)(2)(c) and

(C)(I) and (2»; and Mr. Barapind has no right to counsel during interrogations (infra, VI.

(C)(l». Moreover, when Indian officials do torture Mr. Barnpind, he will have no judicial

remedy to redress or prevent further torture. In his expert affidavit, Ram Narayan Kumar writes:

Persons known to be associated with the Sikh self-determination movement cannot live
without fear or persecution, and have no effective legal recourse to protect themselves
from torture and other cruel, inhuman or degrading treatment or extrajudicial execution.

Exhibit 10, Affidavit0/Ram Narayan Kumar, 'lI26.
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In his expert affidavit, Brad Adams, Executive Director ofHmnan Rights WatcblAsia,

calls for immediate judicial reform in India in order to prevent finther human rights abuses.

Exhibit 11, Affidavit ofBrad Adams, 119. Among other factors, he highlights "the malicious

prosecution ofSikh activists, ... the continued application ofimpunity provisions in the Code

ofCrimioa1 Procedure, the existence and application ofemergency laws, [andJ the failure to

ratify the Convention Against Torture" as diminishing any judicial remedy Mr. Barapind would

have to protect himself from torture. Id., 112,.

Human rightS attomey Rajvioder S. Bains describes in detail in his affidavit the

ineffectiveness ofthe habeas corpus remedy-the primary remedy to prevent custodial abuse.

He discusses how human rights lawyers, including himself, are threatened to prevent them from

pursuing human rights cases against Indian officials; how the judiciary prolongs human rights

cases, taking numerous years to reach decisions; how "duriI\g the course of the protracted

litigation, complainants and witnesses are frequently harassed, intimidated and violently

attacked by the Punjab Police to discourage them from proceeding in the case;" and how police .

routinely fabricate-and destroy evidence in these cases and implicate complainants in false cases,
. ,

while courts ~de.liberat&Yignotethis re.nity ofpolice interference and intimidation in the

cases." Exhibit 12, Affidavi{ofRajvinder S. Bains, 11 /-16. Rajvioder Bains also affinns that

courts ignore obvious signs of torture and still remand detainees to police custody. Id.. '1117. A

recent study published in the Harvard Human Rights Journal confirms that Indian courts are

complicit in perpetuating violations of the right to life by denying habeas corpus petitions

. without an examination of the merits. Jaskaran Kaur, Judicial Blackout: Judicial Impunity for

Disappearances in Punjab, India, 15 Harvard Human Rights Joumal269 (Spring 2002).
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In addition, under Sections 45 and 197 ofthe Indian Code ofCriminal Procedure, .

criminal prosecutions or civil.proceedings against members of the security forces carinot be

commenced without special sanction fi'om the government India has failed to repeal these

impunity provisions despite urgings fi'om the United Nations Hmnan Rights Committee and .

international human rights organizations. See. e.g., Para. 21, U.N. Human Rights Committee,

Concluding Observations, Consideration ofReports Submitted by State Parties under Article 40

of the Covenant: India, Aug. 4,1997, CCPRlcn9/Add.81.

In conclusion; mdia's history ofdishonoring diplomatic assurances and the impossibility

of seeking judicial protection from torture mean that India cannot be trusted to comply with

international law against torture. The United States, therefore, cannot satisfy its obligations

under the Convention Against Torture with.respect to Mr. Barapind by obtainingdiplomatic

assurances from India.

B. THE SECRETARY OF STATE MAY NOT EXTRADITE MR. BARAPIND .
BECAUSE INDIAN OFFICIALS WILL TORTURE HIM.

Mr. Barapilad will be tortured i~he is extradited to India. Indian officials previously,

tortured andthre.lllel1ootO Idlt1tliii. om:cials also tortured his friends and family, and

extrajudicially executed his alleged accomplices. The State Department's most recent report on

human rights in India documents a continuing practice oftorture by Indian officials. Moreover,

recent reports docwnent.an escalating practice of illegal detention and torture of suspected

militants and their sympathizers. Hwnan rights experts on India are ofthe opinion that, given the

prevalence of custodial torture in India and the accusations against Mr. Barapind, Indian

officials are likely to torture him once he is in their custody. This evidence compels the

cOnclilsion that Mr. Banipind will be tortured ifhe is surrendered to Indian.
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1. The Convention Against Torture Prohibits The Secretary OfState From
Extraditing A Person Who Is More Likely Than Not To Be Tortured.

The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment, G.A. Res. 39/46, 39 U.N. GAOR Supp. No. 51 at 197, U.N. Doc. AlRES/39n08,

reprintedat 23 I.L.M. 1027 (1984), modified 24 LL.M. 535 (1985), ratified by the United States

on October 21, '1994,7 prohibits the United States from "extradit[ing] a person to another State

where there are substantial grounds for believing that he would be in danger ofbeing subject to

torture." CAT Art. 3(1). The United States interprets the phrase "where there are substantial

grounds for believing that he would be in danger ofbeing suhject to torture" as "ifit is more

likely than not that he would be tortured." Sen. Exec: Rpt 101-30, Resolution ofAdvice and

Consent to Ratification (1990) (Ratification Resolution) at II.(2).

Congress enacted U.S. obligations under the CAT in the Foreign Affairs and

Restructuring Act of 1998 (FARRA). The FARRA adopts the CAT definition oftorture and

expressly states that"lt shall-be the policy of the United States not to .•. extradite ... any

person to a country in which there are substantial grounds for believing the person would be in
. ":---

danger ofbeing subjected to torture." FARRA § 2242(a), codified at note to 8 U.S.C. 1231.. . ,. ".--.-::-- ", ~, ..

The FARRA further directs "the appropriate agencies ... to prescribe regnlations to

implement the obligations of the United States under Article 3" of the CAT. FARRA § 2242(b).

The regulations implementing the policy against extraditing fugitives in danger (If torture

explicitly refer to the standard set out in Article 3 of the CAT:

(a) Article 3 ofthe Convention imposes on the parties certain obligations with respect to
extradition. That Article provides as follows: (I) No State party shall expel, retlU1l
(nrefouler") or extradite a person to another State where there are substantial grounds for
believing that he would be in danger ofbeing subjected to torture.

7 Status ofRatifications, http://untreaty.un.orglENGUSHibiblefenglishintemetbiblefpartIlcbaplerIV/treaty14.asp
(last accessed August 22, 2005).
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22 C.F.R. §95.2(a)(l).

Under the implementing federal regulations, the Department ofState is required to

consider whether the requested individual "is more likely than not" to be tortured in the State

requesting extradition. 22 C.F.R. § 95.2(b). "More likely than'not" means a chanc,e greater than

fiftypercent that the individual will be tortured. Hamoui v. Ashcroft, 389 F.3d 821, 827 (9th Cir.

2004); see also Khup v. Ashcroft, 376 F. 3d 898, 907 (9th Cir. 2004) (holding that the applicant

was entitled to the CAT reliefbecause there was at least a 51% chance that he would be

tortured).

The regulations, consistent with the Convention, 'define torture as:

[A]ny act by which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or her or a third person
infonnation or a confession, punishing him or her for an act he or she or a third person
has committed or is suspected ofhaving committed, or intimidating or coercing him or
her or a third person, or for any reason based on discrimination ofany kind, when such
pain or suffering is inflicted by or at the instigation ofor with the consent or
l!Cljuiescence ofa public official or other person acting in an official 'capacity.

22 C.F.R. §95.l(b)(I); CAT art. 1.1(same). Applying this definition, U.S. Courts have

recognized the foll9wing acts as torture; sev!ll"e beatings, electric shocks, being forced to witness

the torture ofarnyher,~nk aWkward positions, sleep deprivation, beatings with

instruments on the back, and beatings with instruments on the soles ofthe feet, among other

methods. SeeXiao v. Ashcroft, 98 Fed. Appx. 632 (9th Cir. 2004) (bolding that beatings and

electric shocks constitute torture); Zhang v. Ashcroft, 388 F.3d 713 (9th Cir. 2004) (considering

electric shocks as torture); Do I v. f,iu Qi. 349 F.Supp.2d 1258, 1269 (Oct. 2004) (being forced

to watch th~ torture ofanother constitutes torture); Al-Saher v. INS, 2001 U.S. App. LEXIS

30140 (holding that severe beatings constitute torture); Kataria v. INS, 232 FJd 1107,1110 (9th

Cir. 2000) (considering the Sikh Student Federation Member's beatings and electric shocks as

UNCL2i.SSIFIED



51

UNCLASSIFIED

torture); Rtitnam v.Ins, 154 F.3d 990 (9th eir. 1998) (considering beatings as torture); In re G­

A-,2oo2 BIA LEXIS 12; 23 1. & N. Dec. 366, 370 (considering suspension fur long periods in

contorted positions, sleep deprivation, and severe and repeated beatings with cables or other

instruments on the back and on the soles of the feet as forms oftorture).

If the Secretary ofState detennines that it is more likely than not that a requesting

government will torture an individual upon his extradition, then the Secretary must deny his

surrender:

[T]he Secretafy ofState may not surrender any fugitive who is likely to face torture upon
return. The FARR Act imposes a clear and nondiscretionary duty: the agencies .
responsible for carrying out ... extradition ... must ensure that those subject to thclr
actions may not be returned ifthey are likely to be tortured.

Cornejo-B~rreto v. Seifert, 21 8 F.3dIOO4, 1013, 1014 (9th Cir. 2000).8

2. Substantial Evidence Establishes That Mr. Barapind Will Be Tortured Upon
Extradition to India.

In assessing the likelihood oftorture of the applicant seeking reliefunder the CAT in the

context ofextradition, the Secretary of State "shall take into account all relevant

considerations,"..including "evidence of'a consistent pmctice ofgross, flagrant or mass human
. . ..... ~-.:::-- - ~,- - .

patterns and practices ofgross human rights violations and other relevant considerations, courts

adjudicating applications for reliefunder the CAT in the immigmtion context have considered

evidence that the applicant was previously tortured, evidence of whether the applicant could

relocate to another part ofthe country ofremoval where he is not likely to be tortured, NurU v.

Gonzales, 404 F.3d 1207, 1217 (9th Cir. 2002) citing 8 C.F.R. § 208.I6(c)(3); see also

8 In Cornejo-Barreto v. Seifert, 389 F.3d 1307 (9th Cir. 2004). the Court vacated as moo/the decision in Cornejo­
Barreto v. Seifert, 379 F.3d 1075 (9th Cir. 2004), thus allowing the Cornejo-Barreto v. Seifert, 218 F.3d 1004 (9th
Cir. 2000) decision to stand.
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Kamalthas v. INS, 251 F.3d 1279,1282 (9th Cir. 2001) citing 8 C.P.R. § 208.16(c)(3), evidence

ofthe torture ofthe applicant's friends, and evidence of the torture ofthose that share the same

beliefs as the applicant. Khup v. Ashcroft, 376 F.3d 898, 907'(9th Cir. 2004). All ofthese

considerations, developed in federal regulations and case law, establish that Mr. Barapind will

be tortured ifextnidited to India.

a. Recent State Department and human rights reports document flagrant,
gross, and mass human rights violations in Punjab and India.

In assesSing Mr. Barapind's likehllood oftorture, federal regulations require the

Secretary ofSt.ate to consider India's practice offlagrant, gross, and mass human rights

violations. 22 C.F.R..95.2(a)(2). Recent country reports reveal the widespread practice oftorture

and custodial deaths in Punjab and India "[C]ountry conditions alone can playa decisive role in

granting reliefunderthe Convention." Kamalthas v. INS, 251 F.3d 1279, 1280, 1283 (9th Cir.

200I) (holding that a negative credibility finding in an asylum claim does not preclude relief

under the Convention, especially where documented country conditionS information

corroborated the "widespread practice 0'£torture against Tamil males"). The 2004 Department of

State Country R,ep.mt iJriHu1nairRightliPtactices in India confirms that custodial. torture is

routine:

[A]uthorities often used torture during interrogations and exhorted money as
summary punishment...;The prevalence of torture by police in detention facilities
throughout the country was reflected in the number ofcases ofdeaths in police
custody.... In addition, police Commonly tortured detainees during custodial
interrogation. Although po.lice officers were subject to prosecution for such
offences under the Penal Code, the Government often failed to hold them
accountable. According to Al [Amnesty International), torture usually took place
during criminal investigations. Police routinely resorted to arbitrary and
incommunicado detention, denied detainees access to lawyers and medical
attention, and used torture or iII treatment to extract confessions.
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INDIA: U.S. DEP'T OF STATE COUNfRY REPoRTS ON HUMAN RlGlITS PRACTICES 2004. This same

report confirms specific incidents oftorture in Punjab, and notes that the Punjab Director

General ofPolice received 17,000 human rights complaints in 2004 alone. Id. AmnestY

International's (AI) 2005 world report also concludes that:

In Punjab the vaSt majority ofpolice officers responsible for serious human rights
violations during the period ofmilitancy in the mid-I990s continued to evade justice,
despite the recommendations of several judicial inquiries and commissions. The culture
ofimpunity developed during that period continued to prevail and reports ofabuses
incluwng torture and ill-treatment persisted.

AMNESTY INTERNATIONAL REPORT 2005: THE STATE OF TIlE WORLD'S HUMAN RIGHTS, at

http://web.amnesty.orgireport2ooS/ind-summary-eng(lastvisitedJune21.200S).AI·s January

2003 report, AMNESTY INTERNATIONAL, BREAKTIlE CYCLE OF~UNJTY AND TORTURE IN

PUNJAB (Jan. 2003), documents custodial torture ofhiunan rights defenders, the poor, dalits, and

women. Another Al report concludes that: .

Corruption, and extortion, lack ofinvestigative expertise, a confession-oriented
approach to-interrogation, demands for instant punishment in the context ofa
crippled criminal justice system, the beliefthat punitive action will not be taken
against torturers, and discrimin:atory attitudes are all reasons why torture and ilI­
treatment hf;law enforcement officials continues throughout the country.

AMNEsTY INJ:EIU'IATIONM; AliBdexASA 20/0312001, INDIA, WORDS INTO ACTION,

RECOMMENDATIONS FORTIlE PREVENTION OF TORTURE; 15 (January 2001),.at

www.amnesty.orglailib/aipub/2001/ASA/20032001 (last visited November 20, 200S).

Moreover:

The lack ofsepatate professional investigative departments within the police
force, lack ofscientific and technical resources and political pressures to "solve"
crime, ensure that thorough and scientific investigation is rare and the use of
torture or ill-treatment to produCe confessions as a means ofpinning blame for
crime on individuals is common.
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Id. According to a report from Physicians for Human Rights (Denmark), torture has been

"widely prevalenf' in Punjab in political cases:

The main purpose oftorfure is extortion and extracting confessions. All survivors
interviewed and cases reviewed had been implicated on false charges for this purpose.

. The fabrication ofcriminal evidence is based on forced confessions by the police.to
substantiate charges against detainees is a prevalent practice. ill fact, torture is such a
common practice that most detainees expect it following arrest, unless they happen to
have influential acquaintanceS or are prepared to pay large smus ofmoney.

PHYSICIANS FOR HUMAN RIGHTS (DENMARK), EYES WIDE SIllJT: TORnJRE IN PUNJAB PREVAILS,.

REPORT OF A MISSIOl'l TO PuNJAB, INDIA, 3 (August 1999) (discussing case studies involving use

of torture by Punjab Police to intimidate or harass Sikh nationalists and human rights activists).

Numerous print media also higblight the regularity ofcustodial abuse in India. A

Washington Post article published in August 2004, stated that there were "1 ,307 reported deaths

in police and judicial custody in India in 2002.,,9 111e article quotes Ravi Nair, director ofthe

South Asia Human Rights Documentation Centre, as saying, "India has the highest number of

cases ofpolice tortUre and cUstodial d~s among the world's democracies and the weakest law

against torture.,,10

The caseload ofthe l'1!ri~!> S~~.Human Rights Commission (PSHRC) reflects the high
..~ ~.. - .

incidence ofcustodial abuse in Punjab. In August 2005, the Chairperson of the PSHRC stated

that 80% ofthe complaints received by the PSHRC implicate police abUse. II From January 2004

to November 2.004, the PSHRC received 14,189 complaints, including 87 reports ofcustodial

deaths; the commission was only abie to investigate 32 of the custodial death cases. Since 1997,

"Rama Laksbm~ In India. Torture by Police is Frequent and Ojien Deadly, Washington Post, Aug. 5,2004, II.
,old.

" Cops need to amend ways, says Justice Anand, Tribune, Aug. 20, 2005, at
http://www.tribuneindi~.coml2oo5120050820/punjab I.htrn#14.
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the Commission has received 50,122 complaints, including 479 reports ofcustodial deaths.12

Frequent and recent Punjab media reports also demonstrate that police intimidation, cnstodial

torture, and custodial death continue in Punjab, implicating even senior officers, despite the end

ofthe counter-insurgency.13

b. Indian officials continue to torture individuals they suspect to be Sikh
militants, and will also torture Mr. Barapind.

The Indian government believes that militancy is being revived in Punjab, and is

torturing suspected sikh militants and their supporters. In CAT determinations, courts have

considered the torture of those that share the same beliefs as the applicant in assessing the

applicant's likelihood of torture. Khup v. Ashcroft. 376 F.3d.898, 907 (9th Cir. 2001). Given that

Mr. Barapind, like current victims of torture, is a proponent ofKhalistan and has been accused

ofmilitant activity, he will also be tortured once extradited.

12 Pradeep ShMma;.9<'tl1dial.l)eams:iI/fihe Rii'!"in Punjab, says Rights Panel, Tn'bune, Dec. 9, 2004, at
http://www.tnbuneiiulia.com/2004/20041210/lIJJlin5.htm. .

"See. e.g., Faureaps booked on PSHRC orders, Tribune, Jul. 31, 200S, al
http://www.tnbuneindia.coml200SI200S073I1punjab1.htm#24; Probe ordered into 'torture offarmer, ,Tnbune, Jul.
28, 200S, aI http://www.tribuneindia.comf2ooSf20050728fpunjabl.htm#lS; Youth alleges illegal de/lIlIlion, torture,
Tribune, Jul. 18, 200S. at http://www.tribuneindia.comf200SI200507181punjabl.htm#17; Sushi1 Goyal, Da/it
alleges police torture, Tnbune, Jul. 17.2005. al http://www.tribuneindia.comf2ooSf2oo50717fpunjabl.htm#15;
Chander Parkash and Ravi Dhaliwal, Torture case: Inquiry holds three policemen guilty, Tnbune, May 2S, 2005. al
http://www.tnbuneindia.comf2ooSI20050525fpunjab1.htm#8; Cop suspendedfor 'torturing' farmer, Tnbune, May
24, 2004•.aI, http://www.tribuneindia.comf2005I2oo50S24/punjabl.htm#22; Girl 'Iortured' by cops, hospitalized,
Tn'bune, Mal' 9. 2005. aI http://www.tnbuneindia.comf2005f2oo50509/punjabl.htm#4; Undertriid says he was
brandedby officials, Tn'bune, April 26, 200S. at http://www.tribuneindia.comf2005I2oo50426fpunjabl.htm;
Woman alleges mpe in police custody, Tnbune, April 26, 2OOS,
http://www.tribuneindia.comf200Sl2oo504261punjabl.htm#9; Rakesh tortured to death by police: report, T!"bune,
March 9, 2OOS; Dalit dies in police custody, Tribune, Feb. 12, 2005, . .
http://www.tribuneindia.com/2005I2oo50212fpunjabl.htm;Dalitbeatentodeathbypolice.Tribune. Feb. 7, 2005, .
http://www.tnbuneindia.com/200Sl2oo50207/main7.htm; VarinderWalia, Class IVStudllllt Given Electric Shocks
by S/?, Tnbune, Jan. 19, 2OOS, al http://www.tribuneindia.coml2oo5I2oo50120fmain6.htm; Woman Seeks Justice
far Son, Tnbune, Aug. 20, 2004, aJ http://www.tribuneindia.comf2004120040820fpunjabl.htm#4; Panel Seeks
Report on Police Torture. Tribune, July 28, 2004, at http://www.tribuneindia.comf2004120040728/punjebl.htm.
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8ince June 2005, the Punjab police have arrested over 70 people on militancy-related

charges,14 alleging that militants are attempting to revive their struggle. IS Most recently, on

November 22, 2005, Director Gcileral of [Punjab] Police 8.S. Virk stated that international

members of the Khalistan Commimdo Force, the group to which the Indian Governinent accuses

Mr. Barapind ofbelonging, were active again, and that Punjab Police would pursue these

individuals through extradition.16 In its 2005 annual report, India's Ministry ofRome Affairs

also stated that efforts continue to be made to .revive the militancy.17 .

Numerous reports have emerged, however, that these arrests cover up periods of illegal

detention, torture, and impliCation in fabricated cases. IS ENSAAF's investigation into these

recent arrests exposes a pattern of custodial abuse ofalleged militants. In August and September

" Ritu Sarin, Oldghosts return to Punjoh with newf=, Indian Express, Jul. 24, 2005, at
http://www.indiancxpress.comlful1_stOI)'.php~con1enUd=75016.

IS See, e.g.. Ritu Sarin, Old ghosts return to Punjoh with newfaces, Indian Express, Jul. 24, 2005, at
http://www.indianexpress.comlful.-stol)..php?content.Jd=75016;3Hawarat1CC<Jmplices heldfrom Nurpur-Bed~

Tnbune, Jul. 21, 2005; aJ http://WWW.tribuneindia.comf200S!2005072Ifpunjabl.htm#2; Hawara's anns supplier
arrested, Tnbune, Jul. 16, 20OS, at http://www.tnbuneindia.c0mf200Sf200S0716/nation.htm#I;Remandof
Hawara's wife extended, Tribune, June 25, 2005, aJ http://www.tnbuneindia.comf200S/200S062Sfpunjabl.htmllI9;
Anns, ammunition seizedfrom Hawara's accompliees, Tnbune, June 17, 2005, oJ
http://www.tn~~~00S!200S0617/pun.jabl.htm#5; One heldfor linlrs wiJh Hawara, Tnbune, Jun. 12,
2005, at http://www.tnbuneindia.comf200Sf200S06121punjabl.htm#2;OnemoreBabbarKhaisamililaniheld.
Tribune, June 8, 2Q(lS, oJ http:lLwww.~J!.comf200S120050608lpunjabl.htm#7.ln the past year and a half
alone, prior to Jqpe~2tl'li5, thii't'tiJijalilJolli:ellave Ongaged in numerous anests and recoveries ofweapons which
they attributed io an alJeged revival ofthe militancy. Explosives Seized in Tarn Toran, Tribune, Dec. 16,2003, at
http://www.tnbun~coml2003f2003"12161punjabl.htm#16;Four Dabbar Khalsa Terrorists Arrested, Tnbune,
May 13,2004, at http://www.tribuneindia.comf2004/20040S13/main5.htm.Effortson to Revive Militancy, says
KLF Chief, Tnbune, Aug. 16,2004, at http://www.tnbuneindia.coml2OO4f20040816fpunjab1.htm#14.KLFChief
Hamet Arrested, Tnbune, Aug 15,2004, at http://www.tn.buneindia.comf2004/20040815fpunjabl.htm#23.AX 47
Seized from Bohbar Khalsa Activisl, Tnbune, SepL 9, 2004, at
http://www.tnbuneindia.coml2004120040909fpunjabl.htm#53.Anti-Social Elements Misleading Media, Says SSP,
Tribune, SepL 13,2004, at http://www.tribuneindia.comf2004f20040913/punjabl.htm#15.Dreaded Terrorist
Arrested, Tnbune, SepL 27, 2004, at http://www.tribuneindia.coml2OO4/20040927fplUljabl.htm#11.

16 Punjab Police To Help Indieted Officials: DGP, Tribune, Nov. 22, 2005, at
http://www.tnbuneindia.comf200Sf20051123/punjabl.htm
17 S Salyanarayanan, Efforts s/ill on to revive militancy in Punjqb: Home, Tribune, May 9, 2005, at

http://www.tnbuneindia.coml200Sf20050S09/nation.h!lJl#7.

18 See. e.g., Hawara ~ aides sent 10judieial custody; Tnbune, Jul. 30, 2005, at
http://www.tn.buneindia.comf200S1200S0730fpun.jabl.htmll18;Manjotbookedinfaisecase. claims human rights
counsel, Tnbune, Jul. 28, 2005, at http://www.tnbuneindia.comf200Sf20050728fcth1.htm#9; Pradeep Shanna,
Hawara accomplfees in poliee custady, Tnbune, July 12,2005, oJ
http://www.tnbuneindia.comf200S!200S0713fethl.htm#27.·

UNCL~SSIFIED



57

UNCLASSIFIED

2005,ENSAAF documented 28 cases of detention ofPunjabis accused ofmilitancy-related

activities. Its report, PuNJAB POUQE: FABRICATING TERRORISM TIlROUGH ILLEGAL DETENTION

AND TORTURE (Oct 2005), reveals that Indian security forces routinely resorted to illegal and

incoinmunicado detention. Ex. 6. Further, Ptmjah police frequently tortured the detainees:

Torture methods included electric shocks, tearing'the legs apart at the waiSt; and pulling out the

hair and beard ofthe detainees, among other techniques. Id. The police also threatened and

detained immediate family members ofthe targeted individuals. Id. Since the release ofthis

.report, another eight cases ofmilitancy related arrests have been reported, including claims of

illegal detention.19

Among the most egregious examples ofrecent torture is the custodial torture ofNarain

Singh. In February 2004, Narain Singh, a proponent ofKhaiistan, 'was charged for allegedly

participating in the Burail jail break, where three Sikhs accused ofassassinating the Chief

Minister ofPunjah.escaped from jail. Exhibit 13, Affidavit ofNarain Singh. f.l4. Indian police

illegally detained and tortured him for two days before acknowledging his arrest. Id., 'l!25.

SumedhSingh Saini,-who was then Senipr Superintendent ofPolice, and now holds one ofthe

senIor most I'lllllQ1,as Inspector:D~ral (}fPtmjab Police, applied electric sliocks to Narain

Singh's genitals 200 timeszo and suspended him from his wrists. Ex, 13" 'l!25-26. Narain Singh

was held in jail for 15 months, until April 29, 2005, when he was released on baiL2
)

19 See. Punjab Police CItJims Foil Plan O/Babbar Khalsa Terrorist, WebIndial23.Com, Nov. 20, 2005, at
http://news.webindiaI23.comlnewslshowdetails.asp?id=oI67858&cat=lndia;Jaii Warder, 2 Others Held For Links
With Howara, Weblndia.Com, Nov. 20, 2005, at
http://news.webindial23.comlnewslshowdetails.asp?id=167743&cat=lndia; Illegal Con]tne11Ient OfTwo Sparks
Row, Tribune, Nov. 19,2005, at http://www.tnbw1eindia.coml2005120051120/punjebl.htm#4; Mililant Arrested In
Amritsar, Tnbw1e, Nov. 5, 2005 at http://www.tribW1eindia.coml2005120051106/punjabl.htm#18;ArmsRecovered
From Howara's Aide, TnbW1e, Oct 31,2005, al http://www.tribuneindia.com/2005!200511OIIpunjabl.htm#5.
2D Jailbreak: Chaura says I was tonured. ExpressIndia. April 30, 2005.
http://cities.expressindia.comlfuI1story.php?newsid=oI27206(1astaccessed May 5,2005).
21 Jailbreak: Chaura says I was tortured. Expresslndia. April 30, 2005.
http://cities.expressindia.comlfullstory.php?newsid=I2'72O(j (last accessed May 5,2005).
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Further, Narain Singh has faced numerous malicious prosecutions and episodes of

torture because ofhis political opinion and suspected militancy affiliations. None ofthe 16

prosecutions have led ·to a conviction. Fourteen ofthe cases were dismissed because ofa total

lack ofevidence against Narain Singh. Nonetheless, police have continued to file fabricated

charges, arbitrarily detain, and torture him. Ex. 13, '1112-24.

Like Narain Singh, Mr. Barapind will be tortured because the Indian government has

accused him ofbeing a militant, as reflected by statementS made by India to the United States

and the nature of the extradition charges. In determining Mr. Barapind's risk oftorture, it is also

important to consider the alleged activity he is accused ofengaging in by India. Committee

Against Torture, General Comment I, Communications concerning the return ofa person to a

State where· there may be grounds he would be subjected to torture (article 3 in the context of

.article 22), U.N. Doc. N53/44, annex IX at 52 (1998), reprinted in Compilation of General

Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc.

HRl/GENIl/Rev.6 (2003) (in determining an applicant's risk of torture, it is important to

consider tl;1e allegedactivity theapplic~t is accused ofengaging in by the State concerned)..

In Mr:.8llIBPind"seSYliiiihearifl:g, Federal Bureau of Investigation (FBI) Agent Javier

Colon testified that the Indian government informed the FBI that Mr. Barapind is a member of

the Khalistan Commando Force (KeF), a militant group. A.R. 177. Further, after his first

experience of torture in detention in June 1988, Mr. Barapind was charged with sheltenng

militants, supplying arms to militants, and advocating for Khalistan. Ex. 2. ~6. These charges

were later dropped. Id.• 'lJ27. Lastly, India has charged Mr. Barapind with violations of the

Terrorist and Disruptive Activities (Prevention) Act (TADA) of 1987, further indicating that it

considers Mr. Barapind a terrorist. See. In the Matter ofthe Extradition ofKulvir Singh, 170
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F.Supp.~d at 1032-3 ("Although extradition is not sought for TADA offenses, most of

Barapind's cases include TADA charges").

Recognizing the likelihood oftorture and persecution that Sikhs like Mr. Barapind face

in India, numerous V.S. courts have found their fears offuture torture and persecution credible.

See Singh v. Ashcroft, 106 Fed. Appx. 638, 640 (9th Cir. 2004) (unpublished) (Sikh Student

Federation member, who was threatened with death and ~eaten, along with his father, compelled

a conclusion that he had a well-founded fear of future persecution); Singh v. .Ashcroft, 367 F.3d

. ,
1182, 1189 (9th Cir. 2004) (Sikh petitioner, who was detained and tortured for his alleged

association with the separatist movement, made a plausible claim for asylum or Withholding of

removal); Singh v. Ashcroft, 75 Fed. Appx. 675 (9th Cir. 2003) (unpublished) (Sikh petitioner,

who was persecuted because ofhis support for the Sikh Student Federation and militants, was

entitled to a presumption of a well-founded fear of future persecution); Kataria v. INS, 232 F.3d

1107,1110 (9th Cir., 2000) (Sikh Student Federation member, who was tortured because ofhis

Federation membership and treasury activities, was entitled to a presumption ofa well founded

fearoffuture,.persecution); Singh v. Mosl}horak, 1993 V.S. Disl LEXIS 19462 (D. Cal., 1993)

(Sikh Student. ~tion:meIDbt;f. who'organized political protests, demonstrations, and

boycotts, and was arrested and tortured for organizing such activities, would face threats to his

life or liberty ifretumed to India.). Mr. Barapind, thus, as a former senior Sikh Student

Federation leader and accused militant, is likely to be tortured again.

Even ifMr. Barapind is acquitted and released, police could easily re-arrest and torture

him on false pretexts, as has been the experience ofNarain Singh. Like Narain Singh, Mr.

Barapind is also a proponent ofKhalistan, an Amritdhari Sikh, and an accused militant. Because

Indian officials continue to round up and torture people they perceive as suspected militants,
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such as those cases discussed in ENSAAF's report, Mr. Barapind will be tortured ifextradited to

India. The Indian government's perception that people are attempting to revive the niilitancy

presents further danger for Mr. B8:rapind, because it would place Mr. Barapind- into an

environment ofextrajudicial violence as part ofCounter-insurgency operations.22 Mr. Barapind,

thus, will never be free from the likelihood oftorture.

c. Expert opinion agrees that Mr. Barapind is likely to be tortured because
of the practice of custodial torture and death in Punjab and India and Mr.
Barapind's s~tns as a suspected militant.

Expert opinion establishes that impunity and the lack ofany serious refonn to the

structure ofsecurity forces allow custodial torture and death to continue in Punjab and India.

The experts also agree that Mr. Barapind faces a high likelihood of torture as a: suspected

militant. In their expert affidavits, Brad Adams, Executive Director ofHuman Rights

Watch!Asia, leading Punjab human rights expert Ram Narayan Kumar, and Punjab human rights

attorney Rajvinder singh Bains, desclibe the continuing abuses in Punjab and India and the high

likelihood oftorture that Mr. Barapind faces as a suspected militant. Brad Adams describes a

"culture of 'encounter killin.!!l>":jnhis a@davit, which continues to pose danger to previously
., :.:!.., '. -

targeted individuals:

Human rights abuses by security forces against Sikhs continue... .Indian security forces
continue to operate without adequate accountability, engaging in serious human rights
abuses not just in conflict-zones but also when dealing with criminal suspects and
detainees... During the decade ofcounter-insurgency operations in Pwijab, from 1984
to 1994, security forces targeted politically active Sikhs and those who defended the
victims and their famjlies, such as human rights attorneys, with murder, disappearances,
torture, illegal detention and implication in fabricated cases. These persons continue to
be targeted and implicated in false criminal cases.

22 See supra, IV. (A): The Context ofMr. Barnpind'. Torture, for examples of abuses committed during the
counter-insUrgency of 1980. and 1990s.
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1

Ex. II,~II. Brad Adams further states that, "[p]ersons associated with the Sikh self-

determination movement continue to be persecuted,» and calls for "immediate judicial reform to

end the culture of'encounter killings,' extrajudicial executions ofsuspected criminals.» Id., 19.

Ram Narayan Kumar, whose extensive experience includes the documentation ofmore

than one thousand cases oftorture, extrajudicial execution and disappearances in Punjab, and

interviews ofpolice officers implicated in these human rights abuses, Ex. 10, 'll9, warns that:

[ejountry conditions in India have not changed in a sufficient manner to allow for the
safe return ofpeople, like Kulvir Singh Barapind, who suffered past perseCution,
including toJ:ture, and risk future persecution, including torture, because oftheir political
activities and the impunity granted to those who petpetrated human rights violations.

Id.• 'll21. He further states:

Persons known to be associated with the. Sikh self-determination movement cannot live
without fear.ofpersecution, and have no effective legal recourse to protect themselves
from torture, and other cruel, inhuman or degrading treatment or extrajudicial execution.
India's interest in prosecuting Kulvir lies solely in punishing those who participated in
and believe in the Sikh self-detennination movement IfKulvir Singh is returned, he will
be subject.to repeated torture throulihout the remaining course ofms life until he
publicly rejects his political beliefs or he is killed.... Even ifhe is acquitted, it is highly
likely he will be rearrested and tortured again. My experience in documenting human
rights violations by security forces in Punjab has revealed that Punjab Police routinely
immediatelyrearrested and tortured individuals after they were released on bail or
acquitted. lbus, Kulvir Singh's experience will be no exception to this rule.. . ."".--.-=- ~,~ .

Punjab & Haryana High Court lawyer Rajvinder Singh Bains, who has brought over 125

habeas corpus petitions in the High Court, Ex. 12,17, asserts that: "Sikhs criminally charged are

at further risk of interference in their cases and of extrajudicial violence. Sikhs in police remand

are frequently and routinely tortured into giving involuntary confessions.... Courts, ignoring

the obvious signs oftorture and the intent ofpolice to engage in extrajudicial vioience,

repeatedly remand the accused to police custody after a simple assertion by police that the

accused is needed for further interrogation and investigation." Id., 'll17. Thus, as a criminal
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defendant, Mr. Barapind will be remanded to police custody upon surrender to India, and will be

"routinely"tortured.

Moreover, during Mr. Barapind's extradition proceedings in 200I, Punjab militancy and

international terrorism expert Dr. Mahmood testified that that Mr. Barapind faced a significant

. risk or'severe torture" by Indian officials because he was a widely regarded political leader in

Punjab, more aptly described as a "folk hero", whom Indian security forces feared could

revitalize the Khalistan movement. Exhibit 14, In the Matte,. o/the Extradition o/Kulbir Singh,

No. CIV-F-98-5489 OWW, Extradition Hearing Day I, February 13, 2001, Reporter's

Transcript of:proceedings, P. 65, 67-8. Dr. Mahmood further testified, in response to the

question ofwhether diplomatic assurances would be able protect Mr. Barapind, that Mr.

Barapind would be at "substantial risk" of torture because India's commitment to human rights. .

is neither "fundamerttal" nor "durabk" Id., P. 8I-82. Dr. Mahmood's testimony was unrebutted.

The Extradition Court concluded:

Barapind has submitted unrebutted evidence that the Indian police and their agents
sometimes used false identifications, false encounter killings, extra-judicial detentions,
torture; and--ooercive methods in.their efforts to suppress militant Sikh separatists.

In theMattero,!t/leExintiJitidn7i/¥uMr"Singh, 170 F.Supp.2d 982,1023 (ED. CaL Sept

2001).

A cousistent pattern and practice ofcustodial torture and deaths in India, and specifically

in Punjab, ofsuspected militants or Sikh activists increases the likelihood that Indian officials

will torture Mr. Barapind in their custody. Mr. Barapind cannot escape this widespread and

general practice ofcustodial torture, and possibly, death.
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d IDdian officials previously tortured and threatened to kill Mr. Barapind,
and also tortored his friends and fanmy in their attempts to apprehendhim.·

Subsiantial evidence establishes that Indian security forces brutally tortured Mr.

Barapind. Review ofa CAT claim begins by determining whether the applicant for relief was a

victjm ofpast torture. Nuru v. Gonzales, 404 F.3d at 1217 (9th Cir. 2002); see·also Kamalthas v.

INS, 251 F.3d at 1282 (9th CiT. 2001) (holding that evidence of an app'icant's past torture is

relevant in assessing whether he is more likely than not to be tortured). Past torture indicates

how the government will behave in the future. Nuru v. Gonzales, 404 F.3d at 1217. An

iridividual, who has been tortured and has escaped to another country, is likely to be tortured

again ifretwned to the country where he was tortured, unless circwnstances or conditions

specific to that individual have changed.ld. at 1217-18.

In support ofhis claim for relief under the Convention, Mr. Barapind has provided,

among other evidence, ail affidavit detailing the brutal manner in which security forces tortured

him. Ex. 2. His ~ible testimony"3 alone is sufficient to sustain his burden ofproof. 8 C.F.R.

208.16(c)(2) ("The testimony of the applicant, ifcredible, may be sufficient to snstain the
.:.~

burden ofproofwithout corrobomtion.'i; see also, Kamalthas v. INS, 251 F.3d at 1284 (9th Cir.
. .. ' ...•-:-:::~- ..".-.

.~ -
2001) Qloldllg that an applicant's credible testimony alone is sufficient to sustain his or her

burden ofproof). In addition to his own testimony and affidavit, Mr. Barapind offers the

affidavits ofthree corrobomting witneSses to his torture and its effects: Gurtej Singh, a political

asylee in the. United.States, Ex. 4, Sarwan Singh, also living in the U.S., Ex. 5, and Mr.

Barapind's brother Balwant Singh, who received asylum in Austria. Ex. 3.

23 In an unpublished opinion, the Court ofAppeals for the 9th Circuit reversed the immigration judge's adverse
credtbility finding, remanding Mr. Barapind's clise for further proceedings. Mr. Barapind bas not had the

.opportunity for a new hearing because oflndia's intervening extradition request, which caused his immigration
proceedings to be held in abeyance until the resolution ofhis extradition proceec:iings. Barapind v. Rogers, 114 F.3d
1193 (9th Cir. May 1997).
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Indian officials detained Mr. Barapind on three occasions, during two ofwhich he was

brutally tortured for several hours each day over several days. During these torture sessions,

officials repeatedly: suspendedMr. Barapind from his wrists tied behind his back; beat him;

crushed his thigh muSCles with a heavy wooden roller; tore his legs apart at the waist to a 180-

degree angle; repeatedly beat the soles ofhis feet with wooden rods; and applied electric shocks

to his genitals, toes, fingers, and ear lobes. See %iao v. Ashcroft, 98 Fed. Appx. 632 (9th Cir.

2004) (holding that beatings and electric shocks constitute torture); Zhang v. Ashcroft, 388 F.3d

. 713 (9thCir. 2004) (oonsidering electric shocks as torture); Al-Saher v. INS, 2001 U.S. App.

LEXIS 30140 (holding that severe beatings constitute torture); Kataria v. INS, 232 F.3d 1107,

1110 (9th Cir., 2000) (oonsidering the Sikh Student Federation Member's beatings and electric

shocks as torture); Ratnam v. Ins, 154 F.3d 990 (9th Cir. 1998) (considering beatings as torture);

In re G-A-, 2002 BlA LEXlS 12; 23 1. & N. Dec. 366, 370 (considering suspension for long

periods in contorted positions, sleep deprivation, and severe and repeated beatings with cables or

other instrwnents on the back and on the soles ofthe. feet as forms of torture).

Thet!I~Mr.Barapind's fiiendsand family also supports a finding that Mr.
~

Barapind will ~tortured:if~ited:.:st!eKhup v. Ashcroft, 376 F.3d 898, 901, 907 (9th Cir.

2004) (holding that the torture ofthe applicant's friend, even though the applicant escaped

torture, helped estsblish that the ·applicant was more likely than not to be tortured upon his

return). Both Gurtej Singh and Sarwan Singh recount the brutal manner in;which they were

tortured because oftheir connection to Mr. Barapind. Ex. 4 and 5, (supra, IV. (C» .

. The Indian government's persecution ofMr. Barapind's family further corroborates their

intent to torture Mr. Barapind. Mr. Barapind's brother, Balwant Singh, provides an affidavit .

detailing the inhuman manner in which hewas tortured and detained by Indian security forces as
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part oftheir effort to pressure Mr. Barapind into surrendering,'and how Indian officials

threatened to murder him and his brother Kulvir Singh. Ex. 3, (supra, N. (C»). Balwant 'Singh

also discusses the torture, violent attacks, and illegal detentions perpetrated by Indian security . I

forces against his parents and brother-in-law, whose legs were shattered by Indian officials, to

force Mr. Barapind's surrender. Id.

The credible, corroborated, and consistent evidence that Indian officials tortured Mr.

Barapind, and his friends and family in their attempts to apprehend him, supports a finding that

Mr. Barapind is more likely than not to be tortured in India. Mr. Barapind's past experiences of

torture, combined with a consistent pattem and practice of torture in Punjab and India, compel

the conclusion that he will be tortured in India.

e: Mr. Barapind cannot relocate to another part of India to avoid torture.

Evidence relevant to the assessment ofCAT relief includes the viability of

relocating to anothetpart ofthe country to avoid torture. 8 C.F.R. § 208.16(c)(3). IfMr.

Barapind is extradited, the United States will surrender him directly into the custody of Indiari
"0" ••~"" -~ _

officials, who will interrogate, charge, and try him for his alleged crimes. Once Mr. Barapind is
."." ' ..-:':-- -. ~

in their custodY, .fit, ability to relocate to another part of India to avoid torture will be foreclosed.

Even ifMr. Barapind could relocate to another part of India to avoid torture, Indian

security officials would find him. The United States haS specifically commented on the

difficulty individuals face in relocating from Punjab, and on Mr. Barapind's particular inability

to do so. The Department ofState's June 16,1993 Advisory Opinion, filed in Mr. Barapind's

asylum case, states: "The Indian Authorities would ofcourse have the ability and authority to

locate the applicant ifhe were to move elsewhere in the country." Letter from Roger Dankert,

Director, Office ofAsylum Affairs, Bureau ofHuman Rights & Humanitarian Affairs. Exhibit
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11, A.R. 1141,1145. See also. Resource Information Center, U.S. Immigration & Naturalization

Service, India: Iriformation on Relocation ofSikhs from Punjab to Other Parts ofIndia, May

2003 (stating "ObServers generally agree that Punjab's police will try to catch a wanted suspect

no matter where [he) is relocated in India."). .

Ram Narayan Kumar, the leading Punjab human rights expert, also concludes that

relocation is not an option for Mr. Barapind, because Indian security furces regularly travel'

outside their jurisdictions to apprehend or eliminate their targets. Ex. 10. 'If2. Police and

intelligence agencies maintain lists of''wanted people"--criminals or "politically incOnvenient

persons." Research Directorate, Immigration and Refugee Board ofCanada, India: Freedom of

Movement. in particular, the ability to relocatefrom Punjab to otherparts ofIndia, Jim. 1999

(Ottawa). Additionally, according to the director of the South Asian Human Rights

Documentation Centre, the police in many Indian citieS now require landlords to provide

information about their tenants. Resource Information Center, U.S. Immigration &
~. ~.

Naturalization Service, India: InfOrmation on Relocation ofSikhsfrom Punjab to Other Parts of

India. May 2OO3.2""'rb.us, even in the unl!kely event that Mr. Barapind is released from custody,

he could not e§capetortiiteby';ek;~tin~'to another part of the country.

3. Factors Unique To Mr. Barapind Further Establish That He Will Be Tortured
Upon Extradition to India.

Courts have conducted particularized assessments of the risk of torture when examining

applications for reliefunder the CAT. Nuru v. Gonzales. 404 F.3d at 1217 (holding that unless

circumstances or conditions specific.to an appliCant who has suffered past torture have changed,

he is more likely than not to be tortured in the country he escaped). In Mr. Barapind's case, in

24 See also. Police act againsl erring landlords. Tribune, Jul. 27, 2005, aI

bttp:llwww.tribuneindia.coml2oo5120050727Idelhi.htm#3.
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addition to the factors that are traditionally considered (supra, VI. (B)(2», several factors unique

to him further establish that he will be tortured ifextradited to India: 1) the Indian government

extrajudicially executed Mr. Barapind's alleged accomplices; 2) at least one official responsible

for Mr. Barapind's torture holds asenior police position in Punjab, where Mr. Barapind will be

detained and tried ifextradited; and 3) Indian laws do not crirninalize torture or adequately

protect against it.

a. Thl! Indian govemment extrajudicially executed Mr. Barapind's alleged
aCl:omplices, and will mete out similar treatment to him.

Mr. Barapind's alleged accomplices in all of the extradition charges were

extrajudicially executed in faked "encounters.» In the standard parlance ofthe Indian security

forces, the word "encounter" is used as a euphemism for an extrajudicial execution. HUMAN,

RIGHTS WATCHIPHYSICIANS FOR HUMAN RIGHTS, DEAD SILENCE: THE LEGACY OF ABUSES IN

,PUNJAB, I (May 1994); see also. Ex. II, '9.

At; stated above, in its 1993 report India: Humtln Rights Practices. 1993, the

Department dfStafil-described such "en:ounter" killings:

In Punjli&jlOlicecOiJ~;dt6'eIigage in extrajudicial killings including faked
"encOunter" killings. In the typical scenario, police take into custody a suspected militant
or militant supporter without filing an arrest report. If the detainee dies during
interrogation or is executed, officials deny he was ever in custody and claim he died
during an anned encounter with police or security forces. Alternatively, police may
claim to have been ambushed by militants while escorting a suspect. Although the
detainee invariably dies in "crossfire,» police casnalties in these "incidents" are rare.

U.S. DEP'T. OF STATE COUNTRY REPoRTS ON HUMAN RIGHTS PRACI1CES 1993: INDIA (1994).

According to Mr. Barapind, the following alleged accomplices, identified in the FIRs filed by

the Indian government in its extradition request, were extrajudicially executed: Ranjit Singh

Rana in December 1991 (FIR Nos. 52, 87, 193); Hanninder Singh in early 1992 (FIR No. 34);
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Gurdeep Singh Deepa in December 1992 (FIR Nos. 23, 34, 94,100, 113, 114, 193,2002);

Manjinder Singh in December 1992 (FIR No. 100); and Manjit Singh Billa in 1992 (FIR Nos.

100, 193). Ex., fi2; See also,In the Matter ofthe Extradition ofKuivir Singh, i 70 F.Supp.2d at

1005 (affidavit ofASI Inderjit Singh stating that Gurdeep Singh, Manjinder Singh and Manjit .

Singh were killed in p~lice encoUQte1's). Given that Indian officials extrajudicially executed Mr.

Barapind's alleged accomplices, they are likely to torture him, and may even kill him.

b. Indian officials tortured and killed one affiant and intimidated another
affiant to fabricate evidence to support their extradition request of Mr.
Baraplnd.

In his review ofprobable cause for the different extradition charges brought

.against Mr. Barapind, Judge Wanger of the Eastern District Court ofCalifornia dismissed three

cases because of the Indian government's use oftorture, threats to life, and fabrication of

evidence to support the charges. In his discussion ofFIR 220, Judge Wanger describes how the

.key witness statement-a fol'ced confession obtained from Tarlochim Singh allegedly

identifYing Mr. Barapind as an accomplice-was procured by police after torturing Tarlochan

Singh. In the Matter ofthe !¥t.r..a.Jijtion iffKulvir Singh, 170 F.Supp.2d 982, 1029 (E.D. Cal., .
. . '. ", ...- -'-. ..

Sept 2001). Tarlochan Singh was subsequently killed by the Punjab Police. Id. at I028.In

discussing the obliteration ofprobable cause in FIR 87, Judge Wanger describes how the sole

alleged witness Rattan Singh was taken to Phillaur police station in 1998, threatened with his

life, and forced to put his thUmb-print on blank sheets ofpaper. Id. at 1022-3. In a third case,

FIR No. 52, Judge Wanger found no probable cause after the affiant failed to identifY any of the

murderers ofher husband in court, while her brother declared that Mr. Barapind's name was

inserted afterwards by the police in their complaint. Id. at 1020. The Indian government's use of

torture, threats to life, and fabrication to procure evidence in Mr. Barapind's extradition case
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foreshadows the methods they will use against him ifhe is extradited to Punjab, further

indicating that he will be tortured.

e. At least one official responsible for Mr. Barapind's torture has been
promoted to a senior police position.

At least one police official responsible for Mr. Barapind's torture has been

promoted to the senior-most ranks of the Punjab Police since Mr. Barapind fled India. Mohamed

Izhar Alam bears command reSponsibility for the torture ofMr. Barapind in 1988 when he

served as Senior Superintendent ofPolice ofJalandhar,25 and direct responsibility for the torture

ofGurtej Singh in his attempts to elicit information regarding Mr. Barapind. Ex. 4, ~, 9. Since

then, Mr.lzhar Alam has been promoted to Additional Dir~torGeneralofPolice

(Administration), one of the highest ranks in the entire Punjab Police structure.26 In August
I

2003, Redress, a London-based human rights organization working for reparations for torture

survivors, criticizej:l the British government for admitting Mr. Izhar Alam to ajoint Anglo­

Indian police conference, providing specific evidence that he tortured Sikhs.27

Thus,jfextfadited, Mr. Barapind will be surrendered to officials who wield even greater
.'

powers and who9ave ptgfited:J19m engaging in extrajudicial violence. As Ram Narayan.. ,.

Kumar, a leading Punjab humlin rights expert, stresses: "These promotions ensure that

perpetrators of gross human rights violations continue to operate in a climate of impunity and

continue their abusive practices." Ex. 10. '1123.

" Ministty ofHome Affairs (Government ofIndia), The Civil Lisl ofIndian Police Service. as on lSI January 1989,
102 (Alam was appointed as Senior Superintendent ofPolice ofJalandhar on April 27, 1988).

,. Punjab police, List ofSenior Officers, oJ http://www.punjabpolice.orgfstructlindexl.htm1(last accessed Aug. 23,
200~. . .

" Redress, Redress Expresses Deep Concern at Ihe Allendance oJAlleged Indian Torlurers al Anglo-Indian Police
Conference Convened by Merseyside Police, 2 Sept 2003, oJ

http://www.redress.orglPRESSO/020STATEMENTO/0202O/oZ0SEPT..10202003.pdf; Dr. Frances D'Souza (Exec. Dir.,
Redress), Leller /0 ChiefCons/able Norman Bellison, 27 Aug. 2003 at .
http://www.ensaaf.orglLettertoChiefCoDStable.pd[
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d. India's laws do not adequately protect against torture, and, in fact,
. encourage torture during interrogations.

India has refused to ratify the Convention Against Torture, which is a strong

consideration in detennining the likelihood ofan individual's risk of torture. Khan v. Canada,

Communication No. 1511994, Committee Against Torture, U.N. Doc. A/50/44 a 46 (1994)

(because Pakistan was not a Jl8I1Y to the CAT, the applicant's return would.put him in danger of

torture). Further, over the past ten years, India has repeatedly refused to permit country visits by

the United Nation's Special Rapporteur on the Question ofTorture, drawing concerned mention

in his Teport. U.N. Doc. E/CN.412004/56..

Moreover, India's domestic laws offer poor protection against torture. Neither its

constitution nontatotory laws expressly prohibit torture, nor even define it. REDRESS,

RESPONSES TO HUMAN RIGHTS VIOLATIONS: THE IMPLEMENTATION OF THE RIGHT TO

REPARATION FOR TORTURE IN INDIA, NEPAL AND SRI LANKA, 13 (Feb. 2003). India's Penal Code

contains no explicit-Criminal"offence of torture. ld. Even more alanningly, the Indian Evidence

Act and Criminal Procedure Code do not explicitly prohibit the use oftorture to extract

evidence. ld.
..- -

ConfeSSions extracted through torture are admissible as evidence in TADA COurts,2S in

direct violation ofArticle 15 of the CAT.z9 For example, Davinderpal Singh Bhullar, an accused

Sikh militant, was tortured and sentenced to dea!h. After the Punjab police disappeared his

father in 1991 and repeatedly harassed and tortured his family, professor Bhullar fled to

Germany in December 1994 to seek political asylum. Germany deported Professor Bhullar in

,. Although the TADA lapsed in May 1995, thelndian govemmeiJl continues to apply it against individuals for
crimes that allegedly occurred prior to May 1995.

29 Article 15: Each State Party shall ensure that any siatement which is established to have been made as a result of
torture shall not be invoked as evidence in any proceedings, except against a person accused oftorture as evidence
that the statement was made.
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early 1995, later ruling that it was a mistake.30 In December 2002, the Supreme Court ofIndia

upheld the death sentence ofDavinderpal Singh Bhullar, in spite ofinternational protest.,

Devender Pal Singh Bhullar v. State. N. C. T. ofDelhi & Anr.• 2002 SOL Case No. 672 (Supreme

Court Dec. 2002). His death sentence was based on a confession extracted through torture, and

on a unilateral theory of conspiracy, where his alleged co-conspirator; Daya Singh Sandhu, was

acquitted. See ExInoit 15. Applicationfor Retracting Confession ofthe Applicant-Accused

RecordedDuring Police Custody, (March 1996). Moreover, the Court imposed death

notwithstanding the diSsent ofthe senior-most judge, an unprecedented departure from tradition

in India.

Furthermore, officials who torture have virtual immunity'from prosecution. Their wide

powers under the law and the impossibility ofproceeding with prosecutions unless specifically

sanctioned by the central or state government, shield them from criminal liability. REDRESS,
" .

REsPONSES TO HUMAN RIGHTS VIOLATIONS: THE IMPLEMENTATION OF TIlE RIGHT TO

REPARATION FOR TORTURE IN INDIA, NEPAL AND SRI LANKA, 15 (Feb. 2003). Officials, thus,

have an incentiYe toiortUre Mr. Barllpind,. because they will not be held acCountable for the

manner in which tIj.eir infertria'iiOtGs proelJred.

In conclusion, the current pattern and practice ofcustodial torture and death inPunjab

and India, Mr. Barapind's past experiences oftorture, the torture of Mr. Barapind's friends and

family, Mr. Barapind's inability to relocate within India, and the recent torture ofalleged Sikh

militants, establish that Mr. Barapind is more likely than not to be tortured ifextradited to India.

Further, a particularized assessment of Mr. Barapind's risk reveals additional considerations that

increase his likelihood oftorture in India: Mr. Barapind's alleged accomplices were

30 Christa Nickels, Chairwoman of the Committee on Human Rights & Humanitarian Aid, Bundestag, Leller 10
President oJ/ndia Dr. A.PJ. Abdul Kalam. 22 Jan. 2003.
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extrajudicially executed; Mr. Barapind's torturers are still at large; and India's laws encOurage

torture. Together, these considerations present overwhelming evidence that Mr. Barapind will be

.tortured.

c. INDIA WILL DENY MR. BARAPIND A FAIR TRIAL, FURTHER ENSURING
THAT HE WILL BE TORTURED•

. Mr. Barapind will not receive a fair trial ifextradited to India, violating American and

international standards of due process, and further ensuring that he will be tortured. In reviewing

whether to grant an extradition request, the Secretary ofState will consider "whether the fugitive

is likely to be persecuted or denied a fair trial or humane treatment upon his return." Exhibit 16,

Cornejo v. Seiftr, Case No. OI-cv-662-AHS, Declaration ofSamuel M. Witten, Assistant Legal

Advisor for Law Enforcement and Intelligence, October 2001, ~ 4,7.

In its 2004 CoW/try Report on Human Rights Practices on India, the U.S. Department of

State notes the likelihood ofprolonged pretrial detention and secret trials with reSpect to security

suspects such as Mr. Barapind:

The CQlIl1 s}'lltem remained sevm:ely overloaded, resulting in the detention of thousands
ofpersons awaiting trial for periO'lls longer than they would receive if they had been
convicted,v..PrisoneriwetiillEMfot>months or even years before obtaining a trial date. In
July, tlle Ministry ofLaw and Justice reported that there were 29,622 cases pending
before the Supreme Court, and 3,269,224 before the state High Courts. The NHRC
[National Human Rights Commission] reported that 75 percent of the country's total
imnates were prisoners waiting for trial... The Criminal Procedure Code provides that
trials be conducted publicly, except in proceedings involving official secrets, trials in
which statements prejudicial to the safety of the State might be malle, or under
provisions ofspecial security legislation.

INDIA: U.S. DEP'T OF STATE COUNTRY REPoRTS ON HUMAN RIGHTS PRACTICES 2004.

Further, the experiences ofKamaljit Kaur Sandhu, Daya Singh Sandhu, and Narain

Singh, demonstrate that Indian authorities will deny Mr. Barapind access to his attorneys; detain

him indefinitely without trial; violate the doctrine ofspecialty; and maliciously prosecute him.
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1. India Will Deny Mr. Barapind Access To His Legal Counsel.

American~ence and international principles emphasize the importance of

unfettered access-to one's attorney in a fair trial. Access to counsel encompasses two key

requirements: first, the attorney, ifrequested, must be present during interrogation of the

suspect; and second, communication between the attorney and client must be confidential. See,

e.g., Escobedo v. IllinoiS, 378 U.S. 478 (1964) (holding that once a suspect is in police custody

and is interrogated about a specific crime, the denial ofassistance ofcounsel violates

constitutional rights); Miranda v. Arizona, 384 U.S. 436, 444 (1966) (stating that once a

detainee "indicates in any manner and at any stage ofthe process that he wishes to consult with

art attorneybefore speaking there can be no questioning"). The United States Supreme Court

has emphasized the necessity ofassistance ofcounsel at every step of the proceedings against

the defendant. See. e.g.• Geders v. United States, 425 U.S. 80 (1976); Powell v. Alabama, 287

U.S. 45, 68-69 (1932) ("the right to be heard by counsel ... requires the guiding hand of counsel

at every step in the proceedings against [the defendant)"). The Indian National Human Rights

Commission lms alse-developed guidelines for the treatinent ofdetainees post-arrest, stating that

a detainee "sh()uldc~ pemiittedfumeefNs lawyer at any time during the interrogation.'oll

A meaningful right to the assistance of counsel requires confidentiality in client-attorney

discussions. Confidentiality is necessary to ensure that detainees feel secure in reporting any

custodial abuse. Principle 18, ofthe United Nations Body ofPrinciples for the Protection ofAll

Persons under Any Fonn ofDetention or Imprisonment..G.A. Res. 43/1 73, annex, 43 U.N.

GAOR Supp. (No. 49) at 298, U.N. Doc. A/43/49 (1988), emphasizes the right to adequate time

and facilities for legal consultations with counsel; confidential communications, "without delay

31 National Human Rights Commission, Important InsbUctions, On Visits to Police Lock-Ups, Letter to CMs, p56
(November 1999). -

UNCL~SSIFIED



74

UNCLASSIFIED

",

or censorship" between a detainee and his legal counsel; and attorney-client interviews that

"may be within sight,"but not within the hearing, ofa law enforcement official."

India, however, routinely violates these due process norms, primarily through the ptactice of

police remand. PoliCe remand allows authorities to detilin criminal suspects for interrogation

without access to their attorneys or communication with anyone outside ofdetention. Two Sikhs

extradited from the United States to India in 1997 and current Sikh political detainees have

experienced human rights violations, including torture and denial of the right to counsel, during

police remand: See generally. ENSAAF, PUNJAB POLICE: FABRICATING TERRORISM THROUGH

ILLEGAL DETENTION AND TORTURE (Oct 2005).

Upon the extradition to India ofDaya Singh Sandhu and Kamaljit Kaur Sandhu, both

were interrogated by officials of the Central Bureau "ofInvestigation (CB1) at the CBI office for

two to three hours. Ex. 8. ~59. Mr. and Mrs. Sandhu repeatedly requested the opportunity to

consult with their.attorney, but these requests were denied. Id. While in police remand or

incommunicildo detention, which lasted two months for Daya Singh Sandhu and five weeks for

KamaljitKaUl'.Samlhu, police officials !!llowed the Sandhus to meet with their attorneys in

custody once f.orJ,,'period"of tmeen mmrites. Ex. 7 ~11; Ex. 8. , 60-1. Thus. police interrogated

them without the presence oftheir attorneys, and prevented them from accessing anyone in the

outside world, facilitating their torture. Even in jail, government officials"attended all meetings

between Kamaljit Kaur Sandhu and her family members or attorneys. Other prisoners were

permitted private meetings. Ex. 8. '1[65.

This lack ofaccess to attorneys, which prevented abuses from being reported, led the

United Slates government to believe that the Sandhus were receiving regular medical visits and

UNCL.t¥SSIFIED

" I



75

.,

UNCLASSIFIED

humane treatment32 However, as Daya Singh Sandhu and Kamaljit Kaur Sandhu both reveal in

. their affidavits, the police tortured them during police remand, andjail authorities denied them

medical treatment, and <;onfidential visits with their attorneys. Ex. 7. 'II, 16; Ex. 8, '59-64, 66.

A medical doctor was even complicit in the torture ofKamaljit Kaur Sandhu by failing to report

. her torture. Ex. 8, 162.

These severe restriCtiOIlS on attorney access continue to expose Sikh political detainees

to torture and due process violatiollS. During two days ofincommunicado detention, Narain

Singh was mabie to gaiD. access to his attorney, Rajvinder S. Bains. During·that time, police

tortured Narain Singh, planted a weapon on him, and procured an alleged confessional

statement Ex. 13. '1125, 27. While in jail, in violation of the Punjab Jail Manual and Supreme

Court judgments, authorities prohibited Narain Singh from passing confidential written

materials to, or having confidential meetings with, his attorney. [d., ~O.

'!1tus, the experiences of the Sandhus and Narain Singh demollSttate that Mr. Barapind
_. ~.

faces a heightened risk of torture because of the denial ofeffective assistance ofcounsel--in

particular, access to'OOilnsel, the presence of counsel during interrogation, and confidential visits

and exchange o.f~als·i.Viffi:emmseLThese restrictions make it impossible for detain~ to

report incidents ofcustodial torture and secure intervention. Because detainees are held

incommunicado during police remand, police officials torture detainees with impunity.

2. India Will Violate The Rule OfSpecialty.

In its en bane decision finding Mr. Barapind extraditable for two offenses, and

remanding the third offense to the District Court for the Eastern District of California, the Court

32 Department ofState, July 1997 Addendum to the India Country Profile, p.2 alleges: •A human rights group
which is providing lawyers to represent the Sandhus reports that they are experiencing neither physical nor verbal .
abuse and are being examined by a doctor daily."
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ofAppeals for the Ninth Circuit discussed the doctrine ofspecialty. The doctrine, found both in

case law and the eXtradition treaty governing Mr. Barapind's return:

"[P]rohibits the requesting nation from prosecuting the extradited individual for any
offense other than that for which the surrendering state agreed to extradite," Quinn, 783
F.2d at 783...[The doctrine] is incorporated into the tenns ofthe Treaty, see art. 7 ("k
person surrendered can in no case~ ... brought to trial ... for any other crime or
offence ... than those for which.the extradition sball have taken place ...." ).

.Barapind v. Enomoto, 400 F.3d 744, 749 (9th Cir. 2005). Despite this treaty provision, both

Daya Singh Sandhu and Kamaljit Kaur Sandhu were charged with crimes beyond those for

which they had been eXtradited. Four extra charges were brought against Daya Singh Sandhu,

and two extra charges were brought against Kamaljit Kanr Sandhu. Ex. 7, 114.

Some ofthe extra charges brought against both Daya siJigh Sandhu and Kamaljit Kaur

Sandhu were charges under the Terrorist and Disruptive Activities (Prevention) Act (TADA) of

1987. Id.; Ex. 8. 1165. In 2000, the Sandhus filed petition No. 2697-2698 before·th.e Supreme

Court ofIndia challenging the extra charges as a violation ofthe doctrine ofspecialty. Ex. 7,

1114. InDtrya Singh Lahoria v. Union ofIndia, 2001 SOL Case No. 267, the Supreme Court

upheld the.dootrine"9fspecialty:

The aforeillJ;id Article rAitiCie·j.&fthe Extradition Treaty] unequivocally indicates that
the perSOnconcemed cannot be tried for any other crime or offence than those for which
the extradition shall have taken place until he hasbeen restored or has had the
opportunity ofreturning to the territories ofthe High Contracting Party by whom he has
been surrendered.. ,The .doctrine ofspecialty is yet another established rule of.
international law"relating to extradition. Thus, when a person is extradited for a
particular crime, he can be tried only for that crime.

Exhibit 17,Dtrya Singh Lahoria v. Union ofIndia, 2001 SOL Case No. 267 (Supreme Court

Apr. 2001). Nevertheless, the Indian government continues to prosecute Daya Singh Sandhu and

Kainaljil Kaur Sandhu under other extra charges, in violation of the Indian Supreme Court

judgment. Ex. 7,1114; Ex. 8,1167. The lower courts have also ignored and refused to follow the
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Supreme Court's judgment. One lower court's refusal has led Daya Singh Sandhu to receive a

sentence ofseven years in a charge filed in violation of the iloctrine.ofspecialty. Ex. 7,114.

The application ofTADA to Mr. Barapind would ensure that he would be denied a fair

trial, and that he would be indefinitely detained and tortured. TADA sanctions the use of in

camera cOurts; presumes that detainees are guilty Ul1til proven innocent fo~ certain charges;

allows for secret witnesses against the defense; and, in practice, TADA courts admit confessions

extracted through torture. U.S. DEP'T. OF STATE COUNTRY REpORTS ON HUMAJ:! RIGHTS

PRACTICES 1994: INDiA(1995); U.S. DEP'T. OF STATE COUNTRY REPoRTS ON HUMAN RIGHTS

PRACTICES 1993: INDIA (1994).

It is highly likely that Mr. Barapind will be prosecuted under TADA, given the Indian

government's propensity to violate the doctrine ofspecialty, the previous TADA charges against

Mr. Barapind, and the retroactive use ofTADA against alleged Sikh separatists. For example, in

February 2004, according to the U.S. Department ofState, the government charged former .

Member Parliament Simranjit Singh Mann, a supporter ofSikh independence, under TADA fui

"an inflammatory speech" he allegedly !Dade in 1991. ~e. e.g.: U.S. DEP'T. OF STATE COUNTRY

REPORTS ONH~RI~pRAEnGEi2004: INDIA (2005).

. TADA violates principles ofdue process in American and international jwisprudence,

meant to provide for fair trials and protect against torture. For example, the TADA .provision

presuming guilt unless the defendant is proven innocent violates the International Covenant on

Civil and Political Rights (ICCPR), Article 14(2); which states: "Everyone charged 'with a

.criminal offence shall have the right to be presumed innocent until proven guilty according to

law." G.A. Res. 2200A (XXI), UN GAOR, 21st Sess., Supp. No. 16, at 52, UN Doc. N6316

Dec. 16, 1966, entered intoforce 23 March 1976,999 U.N.T.S, 171. Further, the opportunity to
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use a confession obtained through duress or torture encourages torture. Davinderpal Singh

Bhullar, a Sikh proponent ofKhalistan deported from Germany to India in January 1995 and

kept in incommunicado detention or police remand for two months, was sentenced to death on

the basis ofa confession extracted through torture that was admitted in a TADA court. Exhibit

IS. Applicationfor Retracting Confession ofthe AppliCant-AccusedRecorded During Police

Custody, (March 1996). As the United Nations Special Rapporteur on the Question ofTorture

highlighted in his report:

Apart from this statement, no other corroborated "evidence was said to have been
presented by the prosecution. Ofthe 133 prosecution witnesses, none was said to have
identified Professor Bhullar. "

UN Report ofthe Special Rapporteur on the question of toture, Theo van Boven, submitted

pursuant to Commission resolution 2002138, ElCNA/2003/68/Add.1. See also. UN Report ofthe "

Special Rapporteur on extrajudical, summary or arbitrary executions, Asma Jahangir, submitted

pursuant to Commission resolution 2002136, ElCN.4!2003/3/Add.l.
-- --

Thus, after having litigated his extradition case in the United States for nearly nine years,

and having pr~aileihis to eight of the I tcharges because ofa lack ofprobable cause or the

political offens~ ~tioii; Mr."i3arapiDd'fiow faces the likelihoo<! ofbeing tried for extra

charges in India, despite the doctrine ofspecialty.

3. Indian Authorities Will Deny Mr. Barapind A Speedy Trial.

Mr. Barapind will be detained for an excessive and arbitrary period prior to the

commencement ofhis trial. International law requires speedy trials. Article 9(3) ofthe

International Covenant for Civil and Political Rights (ICCPR) stresses that a detainee "shall be

entitled to trial within a reasonable time or to release." G.A. Res. 2200A (XXI), UN GAOR,

21st Sess., Supp. No. 16, at 5~, UN Doc. N63l6 Dec. 16, 1966, entered into force 23 March
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1976,999 U.N.T.S. 171. Article 14 maintains that one must be "tried without undue delay." Id.;

see also, Principle 38, United Nations Body ofPrinciples for the Protection ofAll Persons under

Any Form ofDetention or Imprisonment, G.A. Res. 43/173, annex, 43 U.N. GAOR Supp. (No.

49) at 298, U.N. Doc. A/43/49 (1988): "A person detained on a criminal charge shall be entitled

to trial within a reasonable time or to release pending trial." India's practice drastically departs

from these standards.

As discussed above, the U.S. Department of State Country Report cites serious flaws in

Indian crimiilal trials, leading to ''thousands ofpersons awaiting trial for periods longer than

they would receive if they had been convicted." U~S. DEP'T. elf STATE COUNTRY REPoRTS ON

HuMAN RIGHTS PRACTICES 2004: INDIA (2005). Both Daya Singh Sandhu and Kamaljit Kaur

Sandhu were held in pre-trial detention for five years, prior to the commencement of their trials

on the charges for which they had been extradited. Ex. 7. ~4; Ex: 8, -,69. In another case from

Calcutta brought~tDa~a Singh Sandhu, the maximum punishment allowed is three years.

However, the trial in this case is still pending, and Daya Singh Sandliu has already served eight

years in pre-tiial dclention. Ex. 7. 'l!12.lteeause Mr. Barapind's case is similar to Mr. and Mrs.

Sandhu's cases,i'Vlr: Bariipind~~'a1sos~ffer prolonged pre-trial detention.

In conclusion, Mr. Barapind will be denied a fair trial and due process in Indi~

increasing his likelihood oftorture and indefinite detention. Other Sikhs like Mr. Barapind have

been tortured and crippled in their ability to prepare their defenses because they were denied

access to counsel, denied counsel during interrogation, and denied confidential visits and

.exchanges ofmaterials with counsel. Charging Mr. Barapind under TADA ~ould further

increase his likelihood of torture and an unfair trial, because TADA courts admit confessions

extracted through torture, operate in secrecy, and presume guilt. Finally, routine and excessive
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pretrial detention, and violations ofthe nde ofspecialty, will further ensure that Mr. Barapind

will suffer an indefinite detention, exceeding the sentences ofhis alleged crimes.

- ... -:::-. -',".

.UNC~ASSIFIED



81

UNCLASSIFIED.

Vll.

CONCLUSION AND PRAYER FOR RELIEF

For the foregoing reasons,the Petitioner respectfully requests the Secretary ofState to

grant his application for reliefunder the Convention Against Torture, and thereby decline to

surrender him to the Indian government

Respectfully submitted,

Dated: November 23, 2005

. :"--

.... _0.-:--
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Jaskaran Kaur, Esq.
Executive Director
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P:O. Box 4155
Santa Clara, CA 95056
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jkaur@ensaaf.org
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~Dhami, Esq.
Legal Director
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SUbj ect: AMBASSADORIAL ASSESSMENT OF BARAPIND EXTRADITION
ASSURANCES

Ref: A. STATE 6905 B. 05 NEW DELHI 9513.C. 96 NEW DELHI
14669

1," (SBU) The MEA on February 7 sent Diplomatic Note
T-413/11/2004 with reference to the requested extradition of
Kulbir singh Barapind (Ref A), along with -the text of the
relevant section of the Indian Penal Code. The Note outlines
that persons extradited to India are protected by law from
torture and that Barapind'8 family, attorneys, and the
National Human Rights Commission will have access to Barapind
during his incarceration. The GOI also asSured that officers
of the USG will have access to persons· in Indian custody,
including Barapind, on a reciprocal basis. Ambassador's
assessment of these assurances follows the text.

GOI Assurances

2. (U) With refere~ce to the requested extradition of Kulbir
Singh Barapind (referred to iq.the Indian note as Kulbir
Singh Kulbeera aka Barapind) and USG obligation under the
Convention Against Torture, the MEA has provided the
following diplomatic note:

Begin text of M~ Diplomatic Note T-41~/11/2004, dated 6
February ~006; '-~ ":".-.

The Ministry of Bx.t:~~al Affai.re"pl':e~e~ta~..i!:scompliments to
the Embassy of the':Wited gt:ates~·og..1!.Inerica in New Delhi and
with reference to· their Note Verbale No. 06/054/Pol dated
18th January, 2006 has the honour to state that in the
context of the extradition of Klllbir Singh Kulbeera aka
Barapind, India has signed the Convention against Torture and
other Cruel, Inhuman or Degrading treatment or Punishment,
1984. As a sign'1!tory, India has good-faith obligation not to
act against the objectives and' purposes of the Convention.

The Indian constitution provides for the protection of life.
and personal liberty. It guarantees accused persons the
right to be defended by a legal practitioner of his or her
choice. India has legislation for the protection of human
rights. The National and Statea HWt\aIl Rights commissions can
visit prisons and can enquire on their own initiative or on a
petition into any complaint of human rights violation.
Indian criminal law prohibits the use of force or causing
hurt to extort confession. Persons violating these
provisions are subject to prosecution and imprisonment.
Extracts from the Indian Penal Code of relevant sections are
enclosed. .

Further, family members. attorneys of a person extradited to
India as well as the Human Rights Commission have access to .
them. OfficialS of the country extraditing a fugitive may
also have accesS on reciprocal basis.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE ID: 09 JUL 2008 200603431

UNCLASSIFIED

U'NCLASSIFIED



83

UNCLASSIFIED

UNCLASSIFIED

Thus Kulbir Singh Kulbeera aka Barapind on eXtradition to
India will be dealt in accordance with the law. He will be
entitled to all rights of defense, protection. and remedies
available and shall not be subjected to any kind of torture.

The Ministry of External Affairs avails itself of this
opportunity to renew to the Embassy of the United States of
America in New Delhi the assurances ,of its highest
consideration.

End Text.

Begin text of Extract from the Indian Penal .Code:

330. voluntarily causing hurt to extort confession, or to
compel restoration of property. Whoever voluntarily causes
burt for the pU:qK)se of extorting from the sufferer. or from
any person interested in the sufferer, any confession or any
information which may lead to the detection of an offense or
misconduct, or for the purpose of constraining the sufferer
or any person interested in the sufferer to restore or to
cause the restoration of any property or valuable security or
to satisfy any claim or demand, or to give information which
may lead to the restoration of any property or valuatile
security, shall be'punished with imprisonment of either
description for a term which may extend to seven years, and
shall also be liable to fine.

331. Voluntarily causing grievous hurt to extort confession,
or to comp~l restoration of property. Whoever voluntarily
causes grievous hurt for the purpose of extorting from the
SUfferer, or from any person interested in the sufferer, any
confession 9r any information which may lead to the detection
of an offense or misconduct. or for the pUrpose of
constraining the sufferer or any person interested in the
sufferer to restore. or to cause the restoration of any
property or valuable security or to aatisfy any claim or
demand, or to give information which may lead to the
restoration of any property or valuable security. shall be"
punished witb imprisonment of either description for a term
which may extend to ten years,_.and .shall also be liable to
fine.

End Text.

Assessment of AS~~turan~~

3. (SBU) India si9!l~ the· COIlVI!lfr':teri against Torture in
1997. The descrwt'ions of B'it:fapili(i4'S- p~oteG'tions under the
Indian Constitution and Indian Law are accurate to the best
of this Mission'S knowledge. Similarly, this Mission
believes to the beat of ita knowledge that the rights of
ac::cess to Barapind by his family members and attorneys. the
National Human Rights Commission (NHRC) , and US diplomats (on
a recil>rocal basis), as described. are accurate and, .it is vi'
likely the Government of India will in practice comply with
them.

4. {SBUl During the sikh insurgency in the 1980s and 1990s,
police routinely tortured and/or killed terrorists' families
and associates. Today, however. India has numerous activist J.~
human rig~ts NGOs that specialize in assisting victims of PfY

police abuse, including some that focus on Punjab. The free
press is also sensitive to human rights, and the supreme
Court has recently issued guidelines aimed at preventing and,
if necessary, prosecuting incidence of torture and custodial
abuse. The NHRC has emerged as an increasingly forceful
advocate for the observance of human rights.

5. {SBU) The Punjab of today is different from the Punjab
Barapind fled. Then. a blazing. foreign-supported insurgency
raging across the Punjab threatened the security of the
government in Delhi and deepened divisions between India and
pakistan. Today, Punjab' is one of the richest states in
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India, with a progressive. pro-agriculture government whose
Chief Minister (a Sikh) is working to promote harmonious
relations among sikhs and between India and Pakistani Punjab.
India's free press, including in Punjab, actively pursues

and exposes government excesses of all varieties, including
police" abuse, torture, and corruption. The end of the Punjab
insurgency in the 19908 ushered in a dramatic decline in
custodial deaths and torture allegations. The current Indian
Prime Minister and Army Chief are Si~s. The intensive
police and security force anti-insurgency efforts of the
19808 and 19908 are largely a thing of the past.

Ei. (SBU) As noted in the 2004 Human RightB Repoit, however, l"

custodial abuse, including sometimes torture, remains a
problem in India, and many alleged police violators,
particularly from earlier, more violent times, {inclUding the
officer. Barapind accused of having directed his torture> have
not been tried for tbeir reported offenses. The Indian media
reported, however, that 59 Punjab police officers were found
guilty of human rights violations ~ 2004, and the Director
General of Punjab Police reported that criminal proceedings
had begun in the cases of two persons who died in police
custody during the year.

7. (SBU) Despite the improved situation, torture and other
forms of custodial abuse ·do continue to occur in all parts of
India. As a consequence, many cases like Barapind's may
aleo revolve around personal testimony that is Subject to
coe~cion or force.

8. {SeUl While we cannot guarantee absolutely that Mr.
Barapind would not face torture or other forms of custodial
abuse, this Mission is satisfieQ that, given the assurances
provided by the Government of India and the high profile of
this case, it is more likely than not that Mr. Barapind's
rights would be respected and that he would not face torture
while in custody in India. The level of confidence that Mr.

Barapind would not be abused could be further increased by
establishing a program of monitoring of his situation by one
or more human rights,NGOS, or Embassy staff. His extended
family and local media will al~o provide a level of oversight.

9. (Sau) As noted in the note conveying the GOll s
assurances, Indian federal and state law prohibits torture.
India today has many human rights NGOs that specialize in
assisting victiru.s of.~lice abuse. inclUding some that focus
on Punjab. The-·NatioilaJ. aild.:State HutnaU Rights Conunissions
should be able to v:.isit Barapind in prison: Assuming
Barapind is also ~tteQ t;q ~~ont;ic.t:-..,.withNGO -
activists, they.~il~~helP·~rtSure-tbatabuses, if they occur,
are aired in tne Indian media.

10. (Sali) India's relationship with the United States and J
the rest of the world is also dramatically different than it
was less a decade ago. India has far greater incentives to
be seen as a reliable partner and a country that honora its
international commitments. All this, together with t.he
high-profile nature of this case and India's interest in
being able to return others for prosecution in the future,
should help protect Mr. Barapind's freedom from abuse .

. MULFORD
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None
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United States Department ofState

Washington, D.C. 20520

. May 15, 2006

RELEASED IN FULL
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INFORMATION MEMO FOR THE DEPUTY SECRETARY

FROM: SCA - Donald A. camp~cting
L - John B. Bellinger,~

SUBJECT: Extradition ofKulvir Singh Barapind - Torture Convention
Submission.

In our view, it is not more likely than not that Mr. Barapind would be
tortured ifhe were returned to India. We have reached that conclusion for the
reasons outlined in detail in the accompanying action memorandum and its
attachments, including the Country Report for Human Rights for India. In
particular, India has provided categorical assurances that Mr. Barapindwill not be
tortured. We therefore believe that the surrender ofMr. Barapind to India would
not be inconsistent with U.S. treaty obligations under Article 3 of the Convention
Against Torture. This judgment lias been confumed by Ambassador Mulford in
2006 New Delhi 994.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN

. DATE/CASE ID: 09 JUL 2008 200603431 UNCLASSIFIED
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.' Cogan, Jacob K

From: Jagdip Sekhon [jagdip@sekhonlaw.com]

Sent: .Thursday, March 3D, 2006 11:30 PM

To: Pomper, Stephen E

SUbject: BARAPIND

Jagdlp SIngh 5ekhon, Esq.
M.11JIt bur Ral, Esq.
Kamardeep S. AthwlIJ, Esq.
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March 30, 2006

Stephen Pomper
United States Department of Justice
Office of the Legal Adviser Room 5419
U,S. Department of State
2201 C Street, NW
Washington, DC 20520

VIA Electronic Mall: PomperSE2@state,goy

re: KULVIR SINGH BARAPIND

DECISION AS TO SURRENDER

Dear Mr. Pomper:

I thought that since the date the United States Department of State had identified as a
dea·dline for rendering decision regarding the surrender of Kulvir Singh Barapind - April 14,
2006 - is approaching, it would be appropriate that we speak and confer as to whether the
government is able to adhere to its time frame for Mr. Baraplnd's surrender, and in the event
he is surrendered, providing a point of contact at the United States Embassy In New Delhi to
facilitate necessary monitoring.

I thus ask that you schedule a teleconference to discuss these matters. On one day'S
notice, I will be available to do so on any day af any time during the week of April 3, 2006. I
expect that we would like David Glass's participation in the conversation, and I would also like
to include Sukhman Dhami as well.

,
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I write further to advise you of the topics that I would seek to discuss with you at the
teleconference.

First, I trust that as of the writing of this letter there has not been a change in the time
frame within which the Department of State expects to reach a decision regarding the
surrender of Mr. Barapind. If there is any change I ask that you inform me at the
teleconference.

Second, in the event the decision is to surrender, I would like to coordinate securing a
contact at the United States Embassy to whom we could communicate concerns regarding the
treatment Mr. Barapind is receiving in India. I anticipate that electronic mail would be the
most appropriate median for such communications.

Additionally, Mr. Pomper, in order to assist you in understanding as to what types of
communications the Embassy could expect from us, I would like to delineate what would
trigger such a communication:

:L Any evidence that Mr. Barapind has suffered treatment that violates the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
G.A. res. 39/46, [annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51
(1984)].

2. Any evidence that the Indian government is violating its treaty obligations or the
treaty proscriptions under the Treaty for the Extra~itIon Treaty of the United States
and United Kingdom of 1931, 47 Stat. 2122 (1932).

3. . Any evidence .that there is an Imminent danger that the Indian government or its
agents may violate the Convention Against Torture or the U.S-U.K. Extradition Treaty
of 1931. Examples of such Imminent threats that we would alert the Embassy to
include:

a. changes in Mr. Barapind's custody status;
b. prolonged detention;
c. or denial of due process rights such as access to counsel.

Mr. Pomper you likely know better than I that monitoring of Mr. Barapind's situation is
crucial. This is sadly confirmed by the United States Department ofState's Country Reports on
Human Rights Practice - 2005: India (Bureau of Democracy, Human Rights and Labor: March
2006); and the continued denial of due process to Daya Singh "Lahoria" and his wife Kamaljit
Kaur. I expect that you will accept our modest offer to facilitate the Embassy's monitoring of Mr.
Barapind.

You had in our previous conversation asked who we would like to designate as the
individuals that would contact the Embassy if the need arises. For this purpose we would like to
designate ENSAAF attorneys Sukhman Dhami and Jaskaran Kaur. .

I hope that the above helpfully surmises what I would like to discuss with you next week at
date and time that you chose. Nevertheless, if any of the above is not clear please do contact me.

I look forward to hearing from you Mr. Pomper as to the time when are scheduling our

I
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teleconfe~ence.

Sincerely.

Jagdip Singh Sekhon. Esq.

cc: DAVID GlASS

4/4/2006
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AFFIDAVIT

I, Mrs. Kamaljit Kaur Sandhu. wife of Mr. Daya Singh Sandhu alias Daya Singh Lahoria, am
a resident of villag~-townshipBharal. Police Station Malerkotla, District Sangrur, Panjab
(India). and declare the following under oath:

1. I was born in India on July 28. 1970 and my mother raised me in Panjab (India). I am
an Amritdhari Sikh.

2. I married Daya Singh Sandhu in 1987. I have one son Surinder Singh Sandhu
(Surinder) from this marriage. Surinder was born on October 8, 1988 and currently

. lives in the United States. .

3. I submit this affidavit in support of Kulvir Singh 8arapind's application for relief
under the Convention Against Torture. In my affid8.vit. I describe my experiences in
Panjab before leaving India, my return from the United States and my experiences
upon returning to India. Despite diplomatic assurances given by the Indian
government to the United States government. after my return to India, I was tortured.
I was kept injaH for a prolonged period without trial, and suffered many other
difficulties, torture. and humiliation, which I describe below.

My Experiences in Panjab before Leaving India in 1995

4. The Indian government and its security forces persecuted my husband and I; as well
as our families. because of our support for a right to an independent Sikh state called
Khalistan.

5. One morning in May 198& at approximately 5:00 am.• security forces from Mal
Mandi Interrogation Center. Amritsar. led by a police officer popular by the name of
"8ai." raided our home and arrested me for the first time.

6. At that time the Indian security forces had again deployed thousands of troops in
Amritsar and it appeared that the Indian government again planned to take some .
military action at Harmandir Sahib (the Golden Temple) in Amritsar. Panjab.

7. Initially. my father-in-law and mother-in-law stated to the police that my husband,
Daya Singh Sandhu. was already in their custody and asked why they were troubling
us.

8. The policeman replied to my father-in-law that he did not have to tell him who was
and was not in their custody. He further staled that he did not come for my husband.
but that he had instead come for the "big Taksali in the house." I realized he was
referring to me because my mother, brother and I were all members of the Sikh
religious institution named the Damdami Taksal.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE ill: 03 SEP 2008 200603431
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9. The policeman then grabbe4 me. My father-in-law. mother-in-law and sister-in-law
begged the policeman not to arrest me, telling them that I was pregnant. The
policeman, however, did not listen to them at all and threw them to the ground and
kicked them and insulted them.

10. They then blindfolded me and placed me in a van and transported me a few hours to
the Mal Mandi interrogation center in Ainritsar.

11. At the Mal Mandi interrogation center, I.was initially presented before an officer.
The policemen threw me at the officer's feet and then removed my blindfold. While I
was lying at the officer's feet, he insulted me and cursed at me for being supportive of
my religion and Khalistan. Another officer present there blew cigarette smoke on my
face and deeply insulted my religion.

12. After this, the officer ordered the policemen to place me in a cell. I was hOrrified and .
scared when I saw the bloody clothes ofSikhs who had been previously tortured at
the police station on the floor of the cell. The cell smelled ofdeath.

13. There were six policemen in the cell. I was made to stand and they started to slap me
on my face. When I fell to the ground, they started kicking me.

14. As I lay on the floor, the policemen searched me and found on my body some
medicine tablets. Responding to questions of the policemen in charge, I explained
that 1was pregnant and that the tablets were for morning sickness. He chillingly .
stated to the others "take care of her." One of the other policemen pleaded to no avail
that "we must be careful, because she is pregnant," but his statements had no impact.

15. The officer stated, "I want you to beat her good." Another policeman stated, "Kick
her in the stomach! !!"

I6. The policemen then continued to hit and beat me.' As they kicked me they called me
a "whore" and "bitch." They accused our family of being "militant sympathizers"
and they accused my husband of being a "militant."

17. After beating me for approximately five minutes, they placed me in'a cell with other
young Sikh women. Thereafter, one by one, the policemen would interrogate us,
removing us from the cell and presenting us before the police officer and Inspector.

18. They treated me in the above manner for four days. They kept me for a total of
fifteen days at the Mal Mandi Interrogation Center. During my entire stay, the
policemen deprived me from sleeping, forcing me to sit up awake all night.

19. They constantly humiliated me. I recall an instance when I asked a policeman for
water to drink, and the policeman responded by pointing behind me and stating, "See

. that cup over there, drink from that." The cup in the comer Was the cup where the
prisoners would urinate. '.

UNCLASSIFIED
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20. After keeping me in Mal Mandi for a total of fifteen days, the security forces sent me
to the Kotwali detention facility in Arnritsar. While I was at the Kotwali police
station, the police was arresting dozens of young men and women. It seemed they
were captured in the course of.a massive military operation.

21. At the Kotwali detention facility, I was detained with two women, who were tortured
severely. It was at KotwaIi where I witnessed the most horrifying scenes of my life.
I witnessed police rounding up dozens of young men, lining them up in the court
yard; and then summarily executing them without any legal proceedings. I will never
forget the sounds of the automatic weapons carrying out these extrajudicial
executions~

22. I remained at Kotwali for twenty days", and then the police filed charges against me
and transferred me to the Arnritsar jail.

23. While I was at Amritsar jail, lawyers arranged for a hond for my release.. However,
the warden at the facility advised my father-in-law that if I was bonded out, the
security forces would again airest me and take me to the police station where they
would again interrogate me and even torture me. It was in the interest of my safety to
stay in jail. I, thus, remained in jail. .

24. I was thereafter transferred to the Ludhiana Jail, and then after a short time, I was
transferred to the Sangrur Jail.

25. At this point I was In the ninth month of my pregnancy. My father-in-law hired a
lawyer who again arranged for me to be honded out of jail. Then my father-in-law
talked to the warden at the Sangrur jail and asked him to release me without notifying
the Panjab police.

26. Indian security forces and police from Bagha Purana Police Station arrested me a
second time, approximately one month after my husband's January 1990 arrest.

27. At the time the police arrested me, they also arrested my father-In-law, brother-in-law
(husband's elder brother) Gumam Singh, and sister-in-law Sukhwant Kaur and her
husband Swaran Singh.

28. The police then transported the five of us to the Bagha Purana police station, where
we were separated. The police took me to a cell; where an officer and five other
policemen were waiting for me.

29. The police station's Sub-Inspector Paramjit Singh started insulting me, and threatened
to harm my entire family. He accused all of us of supporting militants and accused
my husband himself of being a militant.

UNCLASSIFIED
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30. The officer then ordered the policemen to beat me. I was slapped across the left side
of my face, and while I was dazed, I was grabbed from the back of my neck and was
thrown to the ground face down. One policeman then pulled my arms behind my
back and fon:ed my hands into a clasped position behind my neck. He fon:ibly kept
my arms in that position. Other policemen then grabbed both pf my feet and fon:ibly
extended my legs apart. They then proceeded to beat me with a leather belt. The pain
from the blows was excruciating and I was screaming in agony..

31. Three to four minutes later, a policeman grabbed me by my hair and pulled my head
back, while other policemen forced me into a seated position with my legs, in front of
me, stretching them fon:ibiy. Two officers kept my legs in that position. My hands
were then tied behind my back:.

32. Next a policeman inserted his leg between my tied hands and back, bent his leg, and
pulled my head back to ensure that my back remained erect. .

33. Then. two policemen tied both of my.toes together, placed a heavy iron. "roller" across
my legs and thighs and rolled it slowly over my thighs. The "rollec" was
approximately two and a half feet wide and ten inches thick:. As they were roIling the
roller over my thighs it seemed as if it was crushing my muscles.

34. After that, I was then thrown into a cell with my sister-in-law Suk:hwant Kaur. The
policemen then removed her from the cell, took her to the interrogation room, and
tortured her, including roIling the "rollec" over her thighs.

35. The policemen returned her to the cell, and took me back to the interrogation room,
where they tortured me again and beat me with a leather belt, and rolled the "rollec"
over my thighs tWice as described above.

36. While the police were hitting and beating me, they were insulting me as a woman and
a Sikh, and were mocking the Khalistan movement. .

37. I.was detained at the Bagha Purana police station for twelve days, and during that
time, the police continued to treat me horribly.

38. The most brutal torture I endured before I fled, was the last occasion I was tortured at
Bagha Purana police station.

39. When I was presented before the policemen, one of them grabbed me. I tried to
wrestle myself away from his grasp, but then.! was pummeled with wooden sticks
and fell to the ground from the force of the blows. The police then beat me with a
leather belt and again tied iny toes together and rolled the heavy iron "rollec" over my
legs.

40. After the "roller" was applied to my thighs, the police ripped the sleeves of my shirt
and applied electric current to my shoulders utilizing a hand crank generator.
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41. Connected to the generator were two wires, and after the policemen, using the hand
crank, created a sufficient amount ofelectric current, the wireswere then applied
against my shoulders resulting in a pain beyond description. A few.moments after the
electric current was applied, I fell unconscious.

42. The Indian security forces during our detention also tortured my sister-in-Iaw's
husband. During this entire time, whenever I was tortuI'i:d, there were never any
female officers present

43. My sister-in-law was kept in illegal detention at Bagha Purana police station for
thirteen days.

44. In October 1991, Officer Bear from Malerlcotla police illegally detained and tortured
my brother-in-law (husband's elder brother) Gumam Singh, father-in-law, sister-in­
law and her husband in Sandaur police post. They released my sister-in-law after
thirteen days, but .detained everyone else for four months in their police post.

45. In December 1991, SSP Grewal of Patiala police illegally detained my brother-in-law
(husband's elder brother), his wife, three sisters-in-law (Sukhwant Kam, Gurdial
Kaur and Baljinder Kaur) and Sukhwant Kaur's husband Swaran Singh· and Baljinder
Kaur's husband Apjit Singh at Mai Ki Sran police post. They were released after one
and a half months of extensive torture. .

46. On AugUst 5, 1992;jlolice took my sister-in-law, her husband and !)er son Balrl\i
Singh, my brother-in-law (husband's elder brother); and my falber-in-Iaw. C.LA.
Staff Handiaiya (Barnala) took my sister-in-law and her son. They released my
sister-in-law after five days but her son BalrafSingh has been missing since then.
Malerkotla police released my father-in-law and brother-in-law after detaining and
torturing them for ten days, but they iIlej¥1lly detained my brother-in-law for one full
month.

47. In April 1993, SSP Grewal of Patiala Police arrested my sister-in-law, her husband,
my brother-in-law, my father-in-law and my mother and took them to Mai Ki Sran
and tortured them. After all of this. they released them in June. In July/August 1993,
SSP Grewal illegally detained and tortured all of them again for three months in
MalerlcotJa police station. . .

48. In October 1993, the in-eharge of CIA Staff Handiaiya (Barnala), Bharpur Singh,
detained and tortured my sister-in-law for eight days and her husband for one and a
half months. After this, police officer Nirmal Singli of Sandaur police station arrested
them again and kept them in detention for one month.

49. In March 1995, CIA Staff Handiaiya raided our house at 2 a.m. at night and detained
my sister-in-law and her husband, blindfolding them and taking them away. They
released my sister-in-Iaw's husband after a while, but they took my sister-in-law first
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to Sheka Jhaloor Police Post and then to Barnala, where they detained her for thirteen
days and tortured her with methods such :is the roller and electric shocks.

50. In October 1995. DSP Brar of Malerkotla police illegally detained and tortured my
sister-in-law's son GUijeet Singh in Lacha Bandhi police post for 28-29 days. During
this time, they tied his hands behind his back with a rope and many times suspended

.him from the ceiling by his wrists. They tortured him.in many other inhumane ways.

Flight to America and Return to India

51. In July 1995, me, my husband Daya Singh and Surinder, escaped security forces and
fled India to the United States of America.

52. After arriving in America, we stayed in New York at the house of a fellow Sikh for
about one month.

53; In New Yolk, we were.planning for our future and thinking where we·could live, and
also learning about the asylum application process in the U.S.

54. in August 1995, when we were in Minneapolis, Minnesota, to meet a friend who had
promised to help us with living arrangements, agents of the lminigration and .
Naturalization Service (INS) and Federal Bureau of Investigation (FBI) arrested my
family and our friend. .

55. After arrest, I was in INS detention. First, I was kept in Minnesota, then Wisconsin.
then Colorado. and at last in Fort Worth, Texas.

56. I stayed in Fort Worth for about three weeks, and then in March 1996, after the
Indian government made an extradition request against my husband and me, the INS
sent me to the United States Marshal.

57. During our asylum and extradition proceedings, in our statements, pleadings. and
written testimony, we repeatedly expressed out fears that if we were sent back to
India, we would again be subjected to torture and repression. According to my
understanding. on the basis of my repeatedly expressed fears of torture, diplomatic
assurances were obtained that I would be protected from torture and repression.
Despite these assurarices, after my return to India, I was tortured.

58. My husband and I were taken back to India in January 1997 and placed in the
custody of the Central Bureau of Investigation (CBI).

My Experiences After My Retnrn tolndia

59. On my return to India on January 17. my husband and I were flown under the
supervision of SSP Khargavat (Jaipur, Rajasthan) from Bombay airport to Delhi
airport, with our eyes blindfolded and a mask covering our faces. After that, we
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were taken in a car to the Delhi office of the CBI. We were interrogated in the CBI
office for two to three hours, during which my husband repeatedly asked to call our
lawyer, but they did not listen to us at all. After this, the CID (Central Investigation
Department) personnel took us to Jaipur. There; after keeping me for two to three
hours in the BSF cantonment in Amer Fort, they took me to a judge's house and
procured my remand.

60. After this, they kept me and my husband in Amer Fort in separate cells where I was
kept for one month and seven days in remand.

61. During the entire period of remand, except for letting us meet our lawyer once, we
were not given pennission to meet anyone else. During· this time, crn, CBI, Bengal.
Police and Rajasthan Police would come everyday to interrogate us. They
interrogated me everyday from 6 a.m. in the morning until midnight During the
entire day, they would only give me about a half hour break: from interrogation in the
afternoon: During the entire interrogation, neither my lawyer was preSent, nor were
any female police personnel present.

62. During this period I was shown to a doctor only once, when I was vomiting blood,
and the doctor was not the prison doctor. Even upon my repeatedly asking, the doctor
did not tell me the cause of the hlood in my vomit, and sent me back after giving me
an injection.

63. I was tortured during this remand. Sometimes my interrogation would start at 6 AM
and continue without interruption for the next three days. I was not allowed to sleep
at all during these three days and nights. The entirenighl, three to four constables
and an SHO would keep watch over me. There were three SHOs and their
constables, who would alternately keep watch over me. I was kept in the
interrogation room during these periods, and was kept awake all night. If I would
fall asleep, they would pour cold water over my face, even though it was the winter,
and awaken me. I was subjected to this interrogation sequence three times. OUtside
of these interrogations, too. I was.humiliated all the time. and once they grabbed me
by my hair and dragged me. They repeatedly preSsured me to confess to false'
allegations. SSP Khargawat even said that "if they had caught me in India earlier,
my pieces would not have been found anywhere."

64. During this period, there was a Muslim youth in detention at the same place, and he
was being tortured by the police. Since his detention room was ahove mine, I heard
his screams all the time, which made me panic. One day SSP Khargawat forcefully
made me examine this youth's condition. The police had tortured this young man so
much that they had pulled his nails out and.stuck pins in their place. After showing
me this, SSP Khargawat commented that "you were going to be treated the same
way." I stilI cannot forget that frightening scene.

65. On February 22, I was taken to the TADA court in Ajmer (Rajasthan), from where I
was sent to Ajmer jail under judicial custody. This TADA case was ftIed against me
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after my extradition to hldia. During this custody. I was kept in solitary confinement
for three entire years. If any family member came to visit me. we had to meet in the
presence ofcm officials, whereas other prisoners were freely allowed to meet their
relatives in private. Meanwhile my husband Daya Singh was jailed in Delhi, and we
were not allowed to meet during these three years.

66. I suffer from asthma and whenever I fell ill, I was no(provided any medicine, which
led to my suffering great difficulties. hi that jail, the medicines arriving for the
prisoners were sold off elsewhere by doctors who kept the money.

67. hi the year 2000. we filed writ petition (criminal) No. 25612000 and special leave
petition (criminal) No. 2697-269812000 in the Supreme Court upon wbjch the
Supreme Court declared that the TADA cases fIled against us after our extradition to
hldia were invalid and the TADA clauses were taken off our burden. However, the
remaining false charges filed against us after our return to India are still standing. We
will again have to knock on the door of the Supreme Court for these remaining
charges.

68. There were court dates for the cases against me in the Jaipur Sessions Court, but no
hearings were conducted. During this, I was kept in barracks with 34 or 35 other
women. The romus there were very filthy. Three times, I was forced to clean the
clogged toilet and several times I was forced to clean up my urine and feces from the
floor with my own hands.

69. hi the year 2002, the hearings for my case started and the decision.was handed down
on October 20. 2004, sentencing me to seven years in prison while my husband was
given a life sentence. This was the case of the kidnapping of Rajinder Mirda.

70. My time served in jail was counted towards my sentence but my husband's life
sentence was deemed to begin from the day of the decision.

71. We have spent at least Rs. 600,000/- in fighting the cases in the Supreme Court and
our family has been mined. There is still one case against me, proceeding in the
Calcutta court, under IPC section 420. This case has been going on for one and a half
years, but there have been no hearings during this period. I have to go to Calcutta
every month due to these court dates.

72. The police and CID carne to my house twice so far, and inquired about us from our
relatives, due to which we are living under considerable mental anguish.

Chandigarh, March 13,2005
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A'ITESTATION

I, the above affiant, declare this under oath that all of the statements in this affidavit are,
according to my knowledge, true and correct and no part of it is false, and I have not omitted
anything. Ifthere is anything false in this affidavit, I understand that I am liable for
prosecutioQ. under the laws of the United States of America and India.

Place: Chandigarh
Date: 13-03-2005

CERTIFICATION

(signed)
Affiant

I, Harinder Singh Jhansi, declare that I am fluent in English and Panjabi and the above is a
true and correct translation from Panjabi to Engli~h of the enclosed Panjabi document.

.Executed on May 2,_2005 in San Antonio, Texas.

---:-~~~
Harinder Singh Jhansi
6038 Woodway Court
San Antonio; 'IX 78249
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8
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UNCLASSIFIED

7 fl<~ ila- if>r ~ ?l- yfffil~ ~ fl«JT fl< lW ll3t

fu»l' flfur ~ 3T tffimT tr <it~ .tl ftr<J'FB ~ <l. 3T

1lrn ~ "'{1 ~. -;far 0l<J oa <101

yfffil er,g- ~ ila- !]cRt ~ nE'<r fe3r ftf ~ ~ eiR: -.ft

~ ?KIt. <l ftf ~~ fu<F>s fui3' <l »8 <re rnjt' <l'

~ .,;r.rr' fu<JT ft;r ~ ila- ll3t "ffi!t rnjt' '>l'fu»lr ~ (l<r

lJfiT r.r.m- & co'" .it! <5l!'l "I'fu'>/T <l, llfl >&rpr~ U

ft;r ~ ;:r.t tMt <ik> ao ftl<JT <l ~.ft;r >t'. il<It If'3T »8

lW 1iJO". "tJit' .... 1fitf UIDf -.ft fl'i« lfmlT~~ -e­
>tW 'fit.

9 ft;r llm 'Et' tl">R" yfffil E'B- ?l- llfl 6» ft;>wI il<It if>r. Hif<t

»8~ ~ yfffil er,g-' 'Et'. ft!u ~ -a: ft;r >t' w """"~
<JT. llfl fuJ:<l'3'd 0' <reo -.!t <fur >fiJJt, lfO ylmr er,g- ~

~ -.ft ftiq' 0'~ 1Fro' ~ iRt ~ -a: ~ 3' l.ic

~ »8 'ffil+ wc/l»IT »8~ .tl~ cIl3t,

10 ft;r llm 'Et' 'l">R" ~ "" mtl»ft >ii>fT 3' lf2t >fo ffi'at »f3"'

llfl fl'i« Wi fui3' fuo> -a:. <J!1, ui2 ~ ""'" 3' """"'. '>ffl{3mr
futt Wi'> mit. flof<'l~S<ilIj<'l ft'co fW' >«J<p- ~ I

• 1 ft;r If'B' >M flof8Idl..." It'Z<!' futt ~ .... 3' tffimT fuq

_ ~ il>:r <tl3T ftw>r", yf_",·f8w ~ llfl ~ '>l6ffif

~ >loT fu;r l.ic ~ »8 1lrn il<ItW >ifuT 3' 'Ei7>'t i12t >3g

'ffi'atl H<!' ll' ~ _ ~ >loT 3 ftmIt 31ft 'fit. ~ ~

~ >tat~ <full »f3" ;:r.t tlO>f '>l3" "'18"3'" ~ *":
fu;r ~ ~ "'l3' '!!<IT ;T8' fl«JT I @ ~,fuq <to _

"" 1l1<mlc 'iO" Tj»fT ila- >J<I ~ ~ '>l3" mt U<l>f -.ft ~

~ <full,

12 ft;r llm tr 'l">R" llFr __ ?l- yf8"",·f8w j). llfl~ fu;r

h ~ "" ~ fe3r, ~' ll' ~ .tl ~ 3'; ~

ffW ~. fl10r 3' \!fu>f~ "" ufuai'~ <M >ft. ~ W'i

ooa- 'B>r m. ~ ,W- 3T ll' ~ "" -anft, ~ ~ ~'

113 -.ft >f "IT a<:ft 'fit ,

, r.. ~ futr lit ~ E'B- HOI fl<mi',," llfl >f<lT ctI3T »f3"

fJ" " \/", '.~ >j<:r ~ liu:f >f'<ffi ct.ft, H<!' ll' ffifIo 3'ftrnr -anft 3T
II ,., ,- , " ' ~ AA ~ H'<f%' '!l9 ao ~ ,

:, 4 " ] 1l: ~ ; ftmIt ~ >ft 3T yfffil~ "" mil 3'WFI:t
~ , >

, »f3"~ g >ta ~ ~ -.ftW iilBl»fi- 1lrnlW1 ~

~ ~ ~,~ """" fu;r >t' -;fflpw ft;r >t' w ~ 'E'ID

UNCLASSIFIED

•
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, "

UNCLASSIFIED

<JT '>lit fu<J <Jl8I>W ila ;it- <fur <J<!; 3" ~ cret =- I ~

efu>.It '3<IRt iW>~ Q f«<JY. 'ft!Rw 1l:Pwo~ I fu«

yl8'HN'l ~ ~ j}fo3" <rn<} f«<JY ft;r '~ 1l:Pwo ~

~ <to ft;rff'ft;r fu<J lfT ao<i: ~ <to >Rr~ ~ ~

~ '>f>l<r O<ft'~ I

15 ft< ll>r __ ~ ftw'. 'w' ~ <JT ft< fuJJfi "il'oft 3<fT

~ ;N, fuq <Jo yftm ~,~ f«<JY, '~ fu'a'~ *
1i1"'d" tl

16 ft< ll>r 3' ~~ wi!; ~ ~~ <Rt. ~ >fTaO ~

O'E 0'13" ~ ~'~ '~ '>lit .~ qfu it ~I

~ 3 'l'fW~ 3" .~ ~~ <J<!; 'i:!" fuffi;f'lf

801.18"" l>f3' >tit tat 3"~ <J<!; 'i:!"~ <ft '8iJJTIE>w1

17 ft< ~ >ltr ~ ~ ~ :!t' ~~ ~ ~ 9'>' <Jo

m!'O fl'i>r ~ iW> fu« ~ f.ro' "'= <r.f MP'I fuFr :!t'

lEf'»R' ~ ffi'a ffi'a «ait W1l' Yor ftiis ~ '>lit ~'f",l'

"""" ~ it yftm _ '>lit~~ QIj' ~I

18' ft;r ~ ~ 'E'<i ft!oi' 3'f >tit 0'13" ~ fatt »IO"l'<f ~

ciWl ~ 3 ~ W5 >tit ~<I<il>:t" >t'2Q ~ treaT leo

of!j>,jTI ftroT mfT W' ®' <!<ft. ~~ 3 ~ """ O<:fl"

MP' '>lit H'<It 0'3' ~ "Elae"JI ftw it 'difi!' I

19 ft;r ~ ~ mr mt H<ft ilft!;J3t tfuIt 1 ~ liI't" <l ft;r fu«

,....at me' W· ft!« ~ wi!; 3' t/R; cret lP<!!t >lf6l'>fT 3'

~ >lQ j1<!"< ~ >tit 1lr.r5 tl"R W fu>:t'dT <'l'dfuW

f«<JY, .~ ~ ~ ffi'a <fu 1ll»P', <l. ~'f",l' ill '5'1 c'f'>

, tt.u tre ll>r iN tt.u ~ ~ <t.!t llI>:t"'f~ >10 I ,

20 ft;r H'8 >M 1W' 'ig>< treaT leo >lQ ~ 3' ~ 1FJ/i;>w

lffiT ~ ~ da",·81 ~. »\'Ilj3>1a. Ytr MP'I m!' W

da",·81 yI8fr 'f$Jo fu;; >fl'. ft>r mt· y/8Fr~ ~ ftJw><

P'8" """" HOe' '>lit >i/a3T fl fIJJ,63'O Cld' it fu»IT O<:it >It I '

ft!'!7 '{3Ia" *" >It ft;r <No+ ..... ~ fuR '<fflt ,~ «'a",·e'j ~

3fu'3 6fuw fup,r< <l? I

ft;r da.,,81 ~ r.w >lQ <! ~ O'a'~ fuI»fT >It.

~ ~ mit 3QT~ cit3T fup,r< >It I d3""81 1W' <ft

w' ~ f\fe<rlt ~ ..... :!t'~ ft::l'r ~I w· ylIDr~

~ ~ iJi!'O >RRi' ?I 6;l" it. ~ f.m' '8'e'l6 r.m lffl"

<rn<} ~ tl ftm'<, ftm~ ",·a",·e'j at3' ~,~I

UNCLASSIFIED
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UNCLASSIFIED

ll' ~~~ .et -..... fu=i' 0"<> ~ ~

~ 3'dta O"<>.H'fu»Ir if" fu<JT Fit. ~ cx:il' ~ 'F!<ltft I

22 fu' «3...81 Wt m fun o<ft '>f3" fu'a yftm~ ?> ~

1>w6 ;m B<IiJ' ~ ~~ il<> ~ F.!3'<1

23 fu';r.r ll' »!fl.@FRr ~ fu<J Fit '3' e<fuo ?> >1<It f<J<:J'>ft 'ffi!t

mP03' W ft!3iIw <ft3r1 = ~ .et~ ?> i{jJ 1j<N ~

m>'U .ft:f3t ft< ~ ~ ~ ~' ........,.,. fu"fT ftn»f' '3'~

lffi' ~ fu'a fur"3'd C{O ~ '>f3" >lQ ~ fu<J ~ ~

ffi'il' ~ fu'a >1<It Y6 ftifu:' ~ '>f3" ~ ~ ~ ;ft

~I fuR '&!I ~ fu<J '6f<R: fu<J <it >1<It~ 'it I fuH

'3(JT Jl' il<> fu<J <it o<ftI

24 . ft< ~ 3" ~ ~~ ~ ~ ~ ftn»f' "g g".­

mt'~ l12 'fI'awa' ~ ~ ft'!3T i\n>w'1

2S ft< fuH mt' HaT ~ l-I<fIO' -.fB' fu<JT Jitt i{jJ mra ?> fuc<

, ...tk> <ft3r fu>J?> ~ ~ 3" ~ 'ffi!t mP03' W ft!3tl'lf

.<tI3T1 fuH ~' """'" i{jJ ~ ?> l'!'<n¥ ~ 'itt~ 0"<>

;jig <fl3t ft;r '3' 'it flu ~ l.@Ta ~ ~ "·it,,,,fl ff§ milo

~ F.!,

26 fu' Wl1fT Yd"!" ~ 'itt ~ "g 3'ir3I~ 'lW ?> ~

u3t ~ ~ 1990 fu<J fur63'd -<;'dO 3" a<fta' fe<;r >i<Jl7;

w»re >lQ~ tf'd' RlL63'd <tI3T I

27 ft;r ~ mt' >lQ ftIJ.63'o qao <! 0"<> 0"<>~ ?> i{jJ mf<t,

~ ito 'i1!<fO'lf fll'ur, >1<It 00'<'; ~ '&0 '>f3" ~ u3t

mo<lO fll'ur. ~ ;it ftIJ.63'o <ft3r I

28 ft;r fuR 3" ~~ ?> wQ tJTrt ~ """"~ yfufr'~

y,.. ft'!3T fuit >1'§ »nfu cro ft'!3T i\n>w'. ~ w5 ftrn ~

fuq ~ fu<J.~ are- ffi'il' ft!a' 4fl;Fr __ »t3' t1Tr 'ita

~ w5 tIftr8r 3" <it HaT ft!'3B"o ao oft <JO I

29 ft;r ~ fu<J _ ~ lfIDffi'l3' fflur ?> >1<It~ ,.,....-,ft

ljjj' "'" ft:f3t "g ;m .....a~ g~~ .et ;it

tll-la't ft:f3t. ~ ~ wfu»tT 3'~ w we- ~ w

flmi:Jw "8'fu>w '>f3" ;m u3t ~ ~ <1<!; W ~ wfu»/TI

_"", 30 ft;r ~ _ ?> fuo' yf8.....I'e;.,.+ g >lQ~ w ~ ft'!3T1

/' \ A R >, '~>iit ~ <! ii>t tffi ii= >Pit ~ »t3' <PB- Jl UI'EIO'8t <'lET fit

t! ,.. .. ", .', '"\'V' >lQ f1=i ?> >1<It~ '3 6'l' fu"fT "g >lQ 1j<J <! 3"d'

(> '. > ~ ) "'" - =- "-- ......... ~ + "-- .-....<>..~ .•
('l - •.~~ _ ~ 'BZ 1t:::!.:::5'1 teet ~IOO'" :'C'O 0 160 '1QI"I1" U'<JT Q G;r
\ ,", ... J . -
~ ,. j, HaT Rio .et '306' llsirn' tffi fu f>fiIIW "g HaT~ <!
\ ~ I..... .. ;:- ')

~~.y .n.."..\Si~j'
~

UNCLASSIFIED
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UNCLASSIFIED

....

m 'il"im ~, ~ ....aefldl i'l<ft>ofT <i'<ft 2 ~ "3<Wct

~ ~I ~ ytmr~ * >fit ~' IN ~ re "g

>t<il»fT -53T 2 ",..aefl31 ~'~ 1lffu>w , 1ER 3' ~

~ * >0" ~ ift >ffiz O'C> >f'il?iT "E[ <Rf ftS.-1 ~
ift }f'Q "'" ~ Elae'>;t3 3' <i'<Jd: >it "g >t' ~ "g

3<ffil6' WdO -.flq O<ft l'/t I

3 I fif & "'" 1l-lc ""'tt, fuq ytmr .,.g 7> >0" ....-& 3"' '~ 'i:t

Ha' tho fI m ift3d6 lilfu»r' '"g wN' !!fAA,,'f8...t 7> llfI
filor <'t >t<il»fT '8'3i: ~ ~ If'it. IP<Jif ift 3d6~

~ qa- ~, ;:!~ 7> >ffil»ft "ffiJT g ~ 3-at 6<U,

'd'fu>w J fl«r Ha iJaT f? il<It fl:io ,ift 306 lito ftE< ftn»vI

3 2 fif 1ER 3' <i%= ytmr .,.g 7> l>f'lR!j' '53" Ha ~ ~ <1a+

"g >tift flfo~~ ~ "g '>P\Rft '53" g ~ fu>,p- "g

fl«r Ha tho ~ m ift 30Et fufu>w ,p- ;t >lifl- fl:io 1l'ftft' aft I

33 fif fl«r 'i! ~~ 7> >r.t >Nt ~ ~' ~ lito ft§

;,g fucr ~ "" """ 9'<il- '<lB« ~ -53T "g i1ct ~

ofu»fT "g fl«r <tffi Offi ~ ~ g >fit ifct ~~

'ffiit J ll<J ~ '<riIl<J wet 1iz'"i1i'P' "g t!fI ft!'tr >l2T l'/t I

'fl'i!' ll<J 'ilffir g >fit i1ct ~ '!l>fT cit 'flO ,p- 'ffirr ftr<J'T >it

fif f,N' ~ Ha ik;T 2' lim? cit ~J

34 fif \iFr 3' ""'tt >0", il<It 0/5'¢~ -a'o Ng fuq <fQ;It

fu;r 1Jc ~, ftm 3' W»R' JJJmr ~ mit 0/5'¢ 2 Ys
ftm< .,.g <m<T ~ ct are- "g \iFr ~ ~ <tl3- "g

~ iicT~ .,;t <h«J ~l

35 fif yf8fl" '8 fu1'J ~ <lo.tt ~ iMlm .,g,. are- '>f3' ~ fu1'J

3' Ys ftm< ;gr8- mr.t ~ ct are-. fflit fi<mt 7> fl«r >fit 3

~ ....a '>f3' ~ ~ ift ..me (il<!\) 0'<> ~,,,g 'i!

~. ~ -elf l>IQW<l'. Ha~ 'ilffir ~,

36 fu' iJ'i!' !!f8fl"'8 >IQ }f'Q ~ oft 'flO. ~ >0" 'Ilo3" "g flfu

<f<1; ~~ <it «if aJ flO' "g ,.·18*",,>~ 'itt Mtt

<:it ~ aft i'fiS'

37 fif ~ wet lEo >PUr' ~ ~ f'-_ <le- ofu»fT ftn»v '>f3'

\iFr~ Ha O'B" """ 'FJ' fuu"d' ciI:3< ftn»v I

fif Ha ~ 3' ufuW ~ ~ >TS 3' ~~ ~

ffif <'lfl:!'>fT 'fl'i! >fit ~~ "'" l'l'Ul' 'l"""" ~ full'

o ~....a are-,'
" Z-,
~ ~
• !J,,.. ,

UNCLASSIFIED
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39 fti;re >l2 yfM..'f8»IT~ il<r <furT ftww 3i" f2q ~ >l2
""'" fu>wl ll' ~ ~ ~ ~ ""'" fu;;' ......'Q'" oft

"Iffl:n:r <il3t 3i" >l2~ -e- ff.t 0'5~ ftww »8 ~'

~ ~ >fif -e- ~ <l'<IO U<J3t it f\mr <Jre'T, ~~ '"
fua ll' ~ oft >laG N5 >f'fu»v »8 fua ~' 1W ~ ~

>to"&~~~~1

40 fl< if2T liua ~ ir.fo ~' "lO'»re \lfim~ % >fit <l>fuor
~ >l'<ft ~~ »8 >fit >lit liua. iilr 0'5~ wS'

~ oft >Ria' ~. a<Ic~I

41 fl<~ g ~ ""'"~~ 1'/\ »8 ~' tit yl8"..,,,,,,

Qm!T iii; '-!lw <f fVi h a<Ic ".".. ~ lit, ~ ""'" >la

AAi>W ~ 'ffiW~~ ffi'i, ful'f Cf'UO ;l~ ~

lit ~ ftp>f'O cxtr <furT iiTJl'CfeT1 mfc~ it' WT mf
"lO'»re tit ll' iWJ:r it <Jre'T J

'42 fl< ~ -.re fue' W W<t ?"'t' ""<r3t~ 'lW % il<ft

<'50'<!: ~ tI3t it ~ ~ <ilitl fu>r ".r,t mf ~ >fit liua
;re' ~ ~ <ilit ore, ~ mf <'t<!t ~ >ifuw yfmr @'

'~ mit' <toft litl

43 fl< il<ft """"" g WUI' """"" ~ fu<J 3a+ &n d1a« 'Q61

~ fue' cfu>w ftwwl

44 f<t~ 1991 fu<J li8aiik8' ~ -e- '>l1rnO ""'" 7< >la

ito '!!dO"f ftiur, ~, = »8~ ~ tI3t g m:!a' ;t'<it

~ d1a«'?iJl~ h cfu>w "g~ <furT1 WIt =
g Quo< 3 3a+ fun ""'"' ~ ftfu. \fd~ fi wo >t<ft3

3<f "f'lR!t -.re' h cfu>wI

45 fl<~ 1991 fu<J~ yfmr ~ »ffi »ffi <It~ 7<

>fit ito »8 i'lo'<tt »8 ~ '~ (~ <l<r,~~

»8 >I""r.rea ~) »8 ~ ~ ~ tI3t, mEdO ftiur »8

>Iamea ~ ,;r tGt »nr.fl3" mur g dla«'?i61 fua'lH fu<J

'wet <it J1'ilT ;t'<it ~ o/ii>w "g ~ ;]1-.. If<fI3 <!">R'

'W6't~ aoo 'ft' """" tit @..,..I

, 46 fl< 5 "fiJIlB 1992 ?i yfmr' ~ WIt 7>0'<!", ~ ts3t »S~

>l2 lffiO'if ftiur. >la ito »S >fit m;t<t ?i yfmr % ~ fu>w

il<ft ~ »8 ~ >l2 fi ,>It "f'Et ~ >!C'6~

•• ~ ia wS' <! ore I Q<:mT 3 l/ir f\eoT """"' >Rft = ?i
, ;'" .. ~ ~ \fd Qm!T iter 'ffi<I'if ffIur @fr mt 3" tit <JI'fua'

1:;·4 c: J -

I, ,',; Q"'"} iRt ~ "fit it>, ?i '''Ba~2eo yfuFr ~ ell' fun 30r
~ -s.. ,,\" //
~ :l ?- .,J

lIo;:'.;; •• , •. ~::{'" ;-1

· ......M_-:··.

,UNCLASSIFIED
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UNCLASSIFIED

3I'fuJ N "3"' 'l">ft'~ lJO >f<t M<!>!le fi ~ ~ \j<JT

fu<,- H<il;sT »P='t alae"ll61 fua'I'l3" fu;J 'dfu»fr I

4 7 fa- »fll<ffi" 1993 fu-.r ul'z»i'W yf3>J ~ »bl ,;m- til~~

A<ft ~, ~ tI3t, >f<t ilo, >f<t ~ "f3" >l<It W g ftrn

,,' fur63'<r -.ft3r »Et ~ C/l iW ~ fail'" '& fuuoT g 3I'fuJ

~ I fEH mJ "3"' 'l">R' ~ g 1JO f\r.r ~ ftJi'IfT,

~ / »riJIH3' 1993 fu;J .:.m »bl til~ ~ fuuoT 15

Q ftrn"3"' alaa'g61~ f\r.r ~ »Et >l8a'le8' ~ &0

>l<fri';- 3q 31® ~ <lttl

48 fa-~ 1993 f\r.r rft ~ -e l'W6~ (>l<fO'8T)

it '",,,,,'ail Sdl;!G fliw ?> ii<It~ g ,;fa fl=o, fua'I'l3" fu"i3"

~ »Et >f<t M<!>!le g ~ l1<M 3q fua'I'l3" f\r.r "ii>f ,&'

3>fu't ~ <Itt, fEH "3"' 'l">R' ~ ~ it yftm '>fIDfO

115a>R? fIfur ~ fuuoT .... g ~ flJ):G3'a -.ft3r »Et fu<,­

>l<fri';- 30l »P='t flJ<r'H3' fu>r 'dfu»fr.,

49 fa- H'ffiI 1995 f\r.r rft »i'tft -e HCT6~~ ~ URf

OB Q '<! .m ""'" >MlPw »Et >l<It ~ »Et ~ u3t Q

~ flJ<r'H3' f\r.r g. u...... "f3"~ 'i'!lt>fT >iI>fT ~ lJ'i!t >fo

it g. dIE 1 >la 6iS<!>!le ~ ~ ~ ~ ~ """'" ~

~ lJO A<ft ~ fi ~ 1Ifl:rBt ~' ;:w ~ >;f3 """'"

fu"i3" >l<fO'8T <t dIE ffiit ~ 30T fl=o afu"fT »Et ~ &><r

~ »Et mfc~ <!<!<it 3>ff<t Mtl

50 fa- ~ 1995 fu;J >l<It 06'<!' ~ >'tZ: 1j]<Ii/la' fliw '2
>l8a~28' ~. lilt »bl til >«J';l' '5 alae"?!61~ fu;J fu»!'

"f3" 75iP EirIt iJa'!" fuif 28 / 29 fuo~ "f3" 3Jilit ft!S I

fEl'f '<!aT6 ~ <'J'f ll.ro ~ '3O<l' <In it ~ Q ~ 0'8'

<In it ~ ..ret e'cit ~ 0'8' 82a·'hl' ftw>tr "f3" 'i1a <ft

<rEt "f<!" -~ 31® Mt dIE,

~~~»r3'~~

51 fa-.jf8'<!t 1995 f\r.r ll', Wtt u3t \'!lit' fHuf "f3" ~, S'a:3t

. Edfu»tr -aW 'tt' mr '&. S"<13" IDir it '!j6.fuf2,,' >rZ2>f '>f'G

~~atE',

52 fu "l>l<ftaT~ oJ' <I">re "IJfl' r.sq G1'a4 1'<!tl~ 1:id>f ~

d~l:lloIl._ ft!q tfE' ~ UjQ i'fiJl>f ft!q >J<ilo; of.:RtI

fo'iQGI·aa fuS "IJfl' ~ sMr wa ~ >ie' <Itt >it »Et

<Itt rft fu "IJfl' m ofl:r ~ uT »Et 0'8' <:It~

~ fu"i3" ""'* ~ it 3<ilit ~ ,N4·d! <t aiJ WI·

','

UNCLASSIFIED
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UNCLASSIFIED

59

57

5a

54 ~ '>IiIlJ'8 '995 ~ .re' '>I>il' ~, ~ fuil; ~

ft!<f fl'i3a, fuJffi ~ ~~ <fuT Fit ~ €l<r m ~ ';}
~ CfiIi';' ~ ~ q'ffiw, ~ i>ffi<>; TI' <Rl m 3T

~ ~'a ""ii<'!<3'<!lJM 1Ti'If<rn ('>I"<!l ~ $f) '>13'

~~ '>f'<l' fu<;~H<!hillj" ';} ~ ~ Hit~ '>13'

il'13o Q fur63'd qo ~.

55' ~ 1\1(63.<11 ~' """'" 11" l>l't!t ~ ~ -.!t *' ~ otit, ~

m< 3" ufuW' fH<AAcr flr<r r.,H~ "lli"" flr<r~ "g '>I>Il<r
~ 6dc ~, ~ fl!jl- <Jfu'>l' ftn>w,

56 ~ l1" 6dc ~,fl!jl- q<fta' f3n <JE:3' otit "g flr<r l-(Tifif

I 996 ~, S'03' ~ ~ ~ »13' ifit u3t' i3' <Mr3' ..-.flm

~ 'mit »ra;tt -e... -g' 'l">R', % l>l't!t »10 »lFr 3"

'il6'!!lz" FJ2c >i"OJ'f8' ~ Yn f\?3" ftn>w,

~, »!>ft',~ 'ffi!; "13 9'<13' -.Mml -.!t OI'd.. 't!l mt~

~;~ "g fu>l3t ftl»m ~ "'" "",.~ mr ~

'i'T'fua ot'l3T ~ 'it Wi3' ~ 2'03 3IiP>fT ftn>w 3T ~ (!trcr

flr<r -g' ~ »S 1l<5>f oIl3' il'<'5iltI })<It ,l'<tOl .JI '>lQ>l'O mt

"'" ~ ~ oIl3' iP<t' <t mr~ 3' 'iil"<B ~' 0'HFit
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RELEASED IN FULL

I, Jagdip Singh Sekhon. declare as follows:

I.

2.

];
3.

4.

I am an attorney admitted.into practice by the State Bar of California

I represented Daya Singh Sandhu and his wife Kanlaljeet Kaur Sandhu from July
of 1995 to January of 1997..

I represented them in deportation proceedings initiated by the,Attorney General of
the United States ofAmerica in July of 1995.

I also represented them in extra4ition proceedings initiated by the Government of
India in February ofl996 through the Secretary ofState of the United States of
America.

5. In both prQceedings Mr. and Mrs. Sandhu's defense was based on their fear of
persecution or torture at the hands of government security forces and their agents
in India

'.
6. The pivotal facts in their applicatil,ms were that in India:

a. Security forces had illegally detained and tortured both Mr. and Mrs.
Sandhu. The torture methods included, anlOng other things: electric

t~
shocks, a massive wooden log rolled over their thighs. and suspension
from the ceiling by their arms;

b. Mr. Sandhu was detained as a political prisoner under the Terrorist and
Disruptive Activities (Prevention) Act (TADA) for over one year without
any opportunity to review or challenge the evidence upon which his
detention was based;

c. Security forces illegally detained and tortured their friends. family
members. and political colleagues in their attempts to discourage Mr. and
Mrs. Sandhu from their politiCal activities. and secure information that
would lead to their arrest; and

d. Security forces arrested and extrajudicially executed Mr. Sandhu's
nephew - the son ofhis sister -- targeting him because of his relationship
with Mr. Sandhu.

..'

7. The above evidence was independently corroborate,d. and their application was
supported by Amnesty International and the Immigrants' Rights Project of the
American Civil Liberties Union.

8. In the deportation proceedings. Mr. and Mrs. Sandhu asserted their defense'
through an asylum application filed pursuant to § 1158 ofTitle 8 of the United

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE In: 03 SEP 2008 200603431

Sekhon, Dec!. -- I
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States Code, filed with the Office ofthe fmmigration Judge in Minneapolis,
Minnesota.

9. In the extradition proceedings, Mr. and Mrs. Sandhu asserted their defense
through an application filed pursuant to Article fII of the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or'Punishment, filed
with Office of Legal Advisor at the United States Department ofState.

10. The Attorney General did not adjudicate the asylum application because of the
institution ofextradition proceedings, assuming t1ie position that the application
was not ripe for consideration because it may'become mooted by extradition.

11. The Department ofState, as f understand, did review the application for relief
from extradition under the Convention Against Torture.

12. Sally Cummings was the contact at the Office of the Legal Adyisor, and my co­
counsel Mary Boresz Pike and I had numerous conversations with Ms. CUmmings
between AuguSt of 1996 and January of 1997.

13. During the course ofour conversations, Ms. Cuininings explained the general
procedures for consideration ofapplications filed with the Department of State for '
relief from extradition pursuant to the Convention Against Torture.

14. She further explained that, if the Department of State found that Mr. and Mrs.
Sandhu were in danger of being subjeCted to torture in fndia, the Secretary of
State may deny extradition or, alternatively, surrender Mr. and Mrs. Sandhu after
securing "diplomatic assurances" that ostensibly would protect them.

15. During the course ofolir conversations, Ms. Cummings did not reveal to me or
, Ms. Pike the substantive standards for review ofapplications under the

Convention Against Torture or any infonnation specific to the applications ofMr.
and Mrs. Sandhu.

16. Ms. Cummings did not; advise me or Ms. Pike about the progress ofMr. and Mrs.
Sandhu's application; discuss any evidence that was being considered by the
Department ofState with respect to their applications; request any further
evidence; or request any clarifications as to the evidence we filed.

17. Ms. Cummings cordially and professionally explained that the government
procedures for determining whether or not to surrender relators did not allow for
transparency.

18. In January of 1997, I was advised by a member of the Sikh community in Dallas,
Texas, who regularly visited Mr. and Mrs. Sandhu in detention, that they were no
longer in the detention facility and that he believed that they had been surrendered
to the Indian government .
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19. The report was confirmed in India's print media.

20. Ms. Pike confirmed their surrender with Ms. Cummings at the Department of
State..

~ 2l. Because we were not informed of the decision by the Department of State as to
'- Mr. and Mrs. Sandhu's application under the Convention Against Torture, or of

any diplomatic assurances procured to protect Mr. and Mrs. Sandhu from torture,
Ms. Pike sent a letter to the Department of State imploring them to monitor Mr.
and Mrs. Sandhu's safety from torture.

22. Following January of 1997, I did not have any further contact with the
Department ofState regarding Mr. and Mrs. Sandhu.

23. I also did not hear from Mr. and Mrs. Sandhu until over a year later, even though I
am the guardian oftheir son Surinder and he, at the time of the surrender was

) living with me, and for that matter continues to live with me.

24. Following their extradition, I did hear from llJembers of the Sikh community that
the United States government was reportedly monitoring Mr. and Mrs. Sandhu's
situation in India and that the United States Consular in India was reportedly in

0 contact with doctors who were visiting Mr. and Mrs. Sandhu to monitor their
physical well-being. However, I could not independently corroborate such
statements with Mr. and Mrs. Sandhu themselves.

25. The information regarding ihe monitoring of Mr. and Mrs. Sandhu's well-being
by the Consular was, I thought, confirmed by the Department of State's "July
1997 Addendum" to the India: Comments on Country Conditions and Asylum
Claims published by the ~ureau of Democracy, Humari Rights, and Labor in June
1996.

26. I was, however, concerned by news I received over the years from India regarding
Mr. and Mrs. Sandhu, including the fact that the Indian government did not honor
the rule ofspeciality and prosecuted Mr. and Mrs. Sandhu for crimes that fell
outside the scope. for which they had been extradited.

III
; \ ,

III

III

/II

Ilf
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27. After Mrs..Sandhu's release from custody in India in late 2004 that I learned
about the torture she suffered at the hands of the Indian security forces, and that a
doctor never visited her during her over seven years of incarceration.

r, Jagdip Singh Sekhon, declare under the penalty ofpeIjury that the above is true
and correct to the best of my knowledge and belief

x~utedon this ¢1"'-' day of April 2005, in sim Francisco,

""7(

.....-.;-io.-..:.:. : ... ,.... , .
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RELEASED IN FULL el~Q o.

UNITED STATES DISTRICT·COURT
CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION·

W. H. SEIFERT, Warden,

RAMIRO CORNEJO-BARRETO,

Peti tioner,

Respondent.

v.

)

)
)
) Case No. 01-cv-662-AHS
).
)
)
)
)

)
)

--------------)

oj

DECLARATION OF SAMUEL M. WITTEN

I, Samuel M. Witten, p~rsuant to. 28 U.S.C. § 1746, hereby declare

and say as follows:

1. I am the Assistant Legal Adviser for Law Enforcement and

Intelligence ("L/LEI") in the Office of the Legal Adviser of the

U.S. Department of State ("Department"), Washington, D.C. LILEI,

which I supervise, is responsible for providing legal advice to

the Department on all law enforcement matters of significance to

the Department and managing the Department's responsibilities in

cases of international extradition. I am a career member of the

U.S. Government's. Senior Executive Service and have supervised
. '.

the management of the Department's international extradition

responsibilities since December 17, 1996~ The following

statements provide a general overview of the process of

extraditing a fugitive from the United States to a foreign

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE!D: 03 SEP 2008 200603431 UNCLASSIFIED
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country. They are not intended to be an exhaustive description

of all of 'the steps that might be undertaken in particular cases~

I make these statements based upon my personal knowledge and upon

information made available to me in the performance of my

official duties.

2. Extradition requests made to the United States begin

when a formal extradition request is presented to the State

Department by a diplomatic note from the requesting ,State's

embassy in Washington, or through a similar diplomatic

communication. Upon receiving the request with properly

certified supporting documents, an attorney within L/LEI reviews

the materials to determine: (a) whether an extradition treaty is

in effect between the requesting State and the United States; (b)

whether the request appears to come within the scope of the

treaty; and (c) whether, on the face of the supporting documents,

there,ts no clearly-evident defense to extradition under the

treaty (for example, that the offense is a political offense).

If the attorney is satisfied that the extradition request

facially satisfies these requirements, L/LEI transmits the

request and documents to the Department of Justice for further

review and, if appropriate, the commencement of extradition

proceedings before a United States magistrate judge or .a United

States district jUdge.

3. The extradition j'udge conduc,ts a hearing to examine

UNCLASSIFIED
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whether extradition wou~d be lawful under the terms of the treaty

and the relevant provisions of United States law, IB U.S.C.

§§ 31Bl - 3196. If he or she finds that a fugitive is

extraditable on any or all of the charges for which extradition

is sought,- the extradition jUdge will certify the fugitive's

extraditability to the Secretary of State, who is the U,S.

official responsible for determining ultimately whether to

surrender the fugitive to the requesting State. See 1B U.S.C. §§

31B4, 31B6. In U.S. practice, the extradition jUdge's decision

whether to certify extraditability is not dependent on

consideration of any humanitarian claims, such as the age or

health of the fugitive, in determining the legality of

extradition. Similarly, under the long-established "rule of non-

inquiry," consideration of the likely treatment of the fugitive

if he were to be returned to the country requesting extradition

should not be a part of the decision to certify extraditability.

Instead, such issues are considered by the Secretary of State in

making the final extradition decision.

4. After the Secretary of State receives a certification of

extraditability from a magistrate judge'Or district jUdge as set

forth above, the second phase of the extradition process begins,

wherein the Secretary must decide whether a fugitive who has been

found extraditable by a court should actually be extradited to a

requesting State. In determining whether a fugitive should be

UNCLASSIFIED
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extradited, the Secretary may consider gg novo ·any and all issues

properly raised before the extradition· court (qr a court to which

the fugitive has submitted a petition for a writ of habeas corpus

for review of the extradition court's decision), as well as any

other considerations for or against surrender. Among these other

considerations ate humanitarian issues and matters historically

arising under the rule of non-inquiry, including whether the

extradition request was politically motivated, whether the

fugitive is likely to be persecuted or denied a fair trial or

humane treatment upon his return, and, since the entry into force

for the United States of the Convention Against Torture and other

Cruel, Tnhuman or Degrading Treatment or Punishment ("Torture

Convention") in 1994, specifically whether it is more likely than

not that the fugitive would face. torture in the requesting State.

5. The United States has undertaken the obligation under

Article 3 of the Torture.Convention not to extradite a person to

a country where "there are substantial grounds for believing that

he would be in danger of being subjected to torture." An

Understanding included in the United States' instrument of

ratification of the treaty establish~s that the United States

interprets this phrase to mean "if it is more likely than not

that he would be tortured." As the U.S. official with· ultimate

responsibility for determining whether a fugitive will be

extradited, the Secretary carries out the obligation of the

.UNCLASSIFIED
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United States under the Torture Convention.

6. The Department's regulations at 22 C.F.R. Part 95, which

the Department promUlgated pursuant to section 2242 of the

Foreign Affairs Reform and Restructuring Act of 1998, P.L. 105-

277, outline the procedures for considering the question of

torture when the Secretary determines whether a fugitive will be

extradited. Whenever allegations relating to torture are brought

to the Department's attention by the fugitive or other interested

parties, appropriate policy and legal offices within the

Department with regional or substantive expertise review and

analyze information relevant to the particular case in preparing

a recommendation to the Secretary. The Department's Bureau of

Democracy, Human Rights, and Labor, which drafts the U.S.

Government's annual Human Rights Reports (discussed below in

paragraph 7), is a key participant in this process. The views of

the relevant regional bureau, country des.kJ or U.·S. Embassy also
(

play an important role in the Department's evaluation of torture

claims, because our regional bureaus, country desks, and

Embassies are knowledgeable about matters such as human rights,

prison conditions, and prisoners' access to counsel, in general

and as they may apply to a particular case in a requesting State.

7. The Department will consider information concerning

judicial and penal conditions and practices of the requesting

State, inclUding the Department's annual Human Rights Reports,

UNCLASSIFIED
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and the relevance of that information to the individual ·whose

surrender is at issue.' The Department will examine materials

submitted by the fugitive, persons acting on his behalf, or other

interested parties, and will examine other relevant materials

that may come to its attention.

8. In determining whether a fugitive will be extradited,.

the Secretary must determine whether it is more likely than not

that the particular fugitive will be tortured in the country

requesting extradition. Based on the analysis of relevant

information, the Secretary may decide to surrender the fugitive

.to the requesting State or to deny surrender of the fugitive.

Or, in some cases, the Secretary might condition the extradition

on the requesting State's provision of assurances related to

torture or aspects of the requesting State's criminal justice

system that protect against mistreatment, such as that the

fugitive will have regular acc~ss to counsel and the full

protections afforded under that State's constitution or laws.

Whether such assurances are sought is decided on a case-by-case

basis. In several cases in recent years, the Secretary signed a

warrant only after the Department engaged in a diplomatic

dialogue and received adequate assurances of humane treatment

'The Human Rights Reports are the official State Department
reports .to Congress on human rights conditions in individual
countries for a given year as mandated by law ·(sections 116 (d)
and 502 (b) of the Foreign Assistance Act of 1961, as amended, and
section 505(c) of the Trade Act of 1974, as amended).

UNCLASSIFIED
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7

from the requesting State.

9.. When evaluating assurances or other information provided

by the requesting State, Department officials, including the

Secretary, cons·ider the identity, position, or other information

concerning the official relaying the assurances, and political or

legal developments in the requesting State that would provide

context for the assurances provided. Department officials,

including the Secretary, may alsoconsider.U.S: diplomatic

relations with the requesting State when evaluating assurances.

For instance, Department officials may make a judgment regarding

the requesting State's incentives and capacities to fulfill its

assurances to the United States, including the importance to the

requesting State of maintaining an effective extradition

relationship.

10. In some ca~es, the Department has asked governmental or

non-governmental human rights groups in the requesting State to

monitor the condition of a fugitive extradrted from the United

States. As with the issue of assurances, the decision whether to

seek a monitoring arrangement is made on a case~by-case basis,

based on the circumstances of a particUlar case, which could

include the identity of the requesting State, the nationality of

the fugitive, the groups or persons that might be available to

monitor the· fugitive's condition, the ability of such groups or

persons to provide effective monitoring, and similar

UNCLASSIFIED
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considerations.

11. The Department's ability to seek and obtain

assurances from a reqqesting State depends in part on the

Department's ability to treat dealings with the foreign

government with discretion. Consistent with the diplomatic

sensitivities that surround the Department's communications with

requesting States concerning allegations relating to torture, the

Department does not make public its decisions to seek assurances

in extradition cases in order to avoid the chilling effects of

making such discussions public and the. possibLe damage to our

ability to conduct foreign relations. Seeking assurances may be

seen as raising questions about the requesting State's

institutions or commitment to the rule of law, even in cases

where the assurances are sought to highlight the issue for the

requesting State and satisfy ourselves that the requesting State

is aware of the concerns that have been raised and is in a

position to undertake a.commitment of humane treatment of a

particular fugitive. There also may be circumstances where it

may be important to protect sources of information (such as

sources within a foreign. government) about torture allegations,

who want to keep their identity or the specific information they

provide confidential.

12. If the Department is required to make public its

communications with a requesting State concerning allegations of

UNCLASSIFIED
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torture, that.State, as well as other States, would likely be

reluctant to communicate frankly with the United States

concerning such issues. I know from experience that the delicate

diplomatic exchange that is often required in these contexts

cannot occur effectively except in a confidential setting. Later

review in a public forum of the Department's dealings with a

requesting State regarding extradition matters would thus

seriously undermine our ability to investigate torture

allegations and to reach acceptable accommodations with

requesting States.

13. A judicial decision overturning a determination made by

the Secretary after extensive discussions and negotiations with a

.requesting. State could seriously undermine our foreign relations.

Moreover, judicial review of the Secretary's determination to

surrender a fugitive to a requesting State inevitably would add

delays to extradition in what is already· frequently a lengthy

process. A new round of judicial review and appeal could

undermine the requesting State's. ability to prosecute and also

harm our efforts to press other countries to act more

expeditiously in surrendering fugitives for trial in the United

States.

I declare under the penalty of perjury that the foregoing is true

and correct.

UNCLASSIFIED
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-October 2001.

Samuel M. Witten
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the parties have been given
an. opportunity to exa~ne

him and
(3) the testimony, in the
opinion ofthe cowt, differs
from the statement in a
material particular or the
witness denies the contents ...
of the statement or alleges
that he does not remember
its contents.

As a rule, Section IOA(a) governs the admissability of
prior out of court statements except in the limited
circumstances set forth in Section lOA(b). Section
IOA(b) provides:

The coUrt may admit a statement referred
to in subsection (a) even if the person who
made it js not a witness either because he
refuses to testify or is [**96J incapable
of testifying or because he cannot be
brought to court since he is not alive or .
cannot be fonnd, provided that the court is
satisfied, from the circumstances of the
case, that improper means have been used
to dissuade or prevent the person who
made the statement from giving
testimony.

Since 1981, the Supreme Court of Israel has ruled
several times that the "improper means" used to prevent
a witness from testifYing, referred to in Section 1OA(b),
must come from a source related to the defendant In this
case, Section IOA(b) does not apply because the
witnesses are in prison serving their sentences. They will
be brought to testify unless the defendant or someone

related to him exerts undue [*422] pressure on the
witnesses not to testify or causes their death or
disappearance. Further, under Section IOA(b), it is the
prosecutor that carries the burden of establishing. to the
courfs satisfaction, that improper methods were used to
prevent the witness from being available to testify in
coUlL ... Section IOA(c) permits a court to accord the
out of court statement weight and credibility if the court
finds indicia of truth. Finally, the roUTI roay not convict a
person on the basis [* *97] of a prior out of court
statement without something else in the record· to
strengthen the rmding. See Section IOA(d).

[10].... The admissability of the defendant's
coirfession remains a matter within the court's discretion
pursuant to Section 12 of the Evidence OrdinanCe and it
is the prosecutor, that at all times, hears the burden of
establishing that the confession was "freely and
voluntarily" given. Wh~re such eyidence is Dot produced
or it is withheld, for whatever reason, the confession is
not admissable.

[Il]. Finally, we offer oUr assurance that if Alta is
extradited 10 Israel, his interrogation will not employ
torture, physical or psychological. or lnhumane treatment
or improper means. as described ~ the testimony before
the Court. This statement does not mean, implicitly or
explicitly: that Israel uses any inhumane methods of
interrogatioJl" at any time, in order to [elicit) information.

DORIT BEINISH

STATE ATTORNEY

MINISTRY OF JUSTICE
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Dear Mr. Boone:

re: PROPOSE SETTl,EMENT FOR KU VIR SINGH BARAPIND
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e. and he [s afforded a legal echanlsm In the United States to
enforce these prctectlo

Mr. Baraplnd Is provided a legal echanlsm in the United States to
enforce his rights under Internatl naJlaw, extradition law, arid the
governing trel!lty•

2.

1:1. and affcrds Mr. Barapind procedure to notify the Government
of the' LJnited Swtei'ot:ln treatment that he is suffering, that·
Is In contravention of thes assurances;

.As !.communicated wi,th y~u this pact eett. KulvlrSingh Barallind Is leanlnii
towards settling his case lnfitead at seeKing re learing of the March :LO, 2004
decision of the United States Court of Appeals or the Ninth Circuit affirming the
certification of his extradition to India, and Ilti atlng any other matters that are
related to his return to IneJla. Although Il1ave t had an opportunity to determine
the precise terms of a settlement of the case . h Mr. Beraplnd. he and I have
discussed generel terms that would be accep I:Ile.

On behalf of Mr. Baraplnd I set fcrth th following guIdelines for a settlement
of Mr. Saraplnd'51ltlgation:

:L The Government of the United 5t tes pursuant to Its responsibilities
under the Convention Against To ure:

a. secures diplomatic aliliUf nces from the Government of India
thet Mr. Barapind's trea ent in India will be consistent with
the standards establlshe by the United Nations for prisoners,
and that ne will be afford d the protections he is entitled to
under internEiticnallaw a d the laws of India;

Stanley A. Boone, Assistant United Sta~!i!~. 'f!Y.
Office of the United States Attorney .' -:.'
1130 ·0· Street Room 3654
Fresno, Os 93721 .

3. The Government of India agrees crediting Mr. Baraplnd's time in
detention In the United States to arels any criminal sentence that

. UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN

. DATE/CASE ill: 03 SEP 2008 200603431
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may Ile imposed on him as a r suit of a conviction In India for the
extraditable offenses. .

4. Mr. Barapind will withdraw his ppllcatlon for relief under § 208 and §
243(h) of the Immigration and atlonality Act; and

5. Mr. Barflplnli will nll1 seek rehe rtl1g ot the March 10, 2004 decision
cf the United States Court of A peals for the Ninth Circuit affIrming
the certificlltlon ofhis extradif n.

As always, Mr. Boone, thank you for yo r exceptional professionalism. I am
most r lIy reachad at (4:1.5).394-6143.

Sin.cer'8fv
.../'-

UNCLASSIFIED
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United States Department of State· .

Washli,gtoll, D.C. 20520

June 15,2004

Jagdip Singh Sekhon
Sekhon & Sekhon
601 Montgomery St., Suite 402
San Francisco, CA 94111-2607

Dear Mr. Sekhon:

This is in response to your letter dated May 8 regarding the extradition case
ofMr. Kulvir Singh Barapind. I would like to confirm the following points made
in the letter to you dated September 11,2002 from Sara Criscitelli, then a U.S.
Department of Justice attorney, and in subsequent letters between Ms. Criscitelli
and you on related issues.

First, you may submit any documentation, including written argument and
evidence, that you believe is relevant regarding the likelihood that Mr. Barapind
win be tortured in India. Second, although Ms. Criscitelli's letter to you did not
address the issue, you are correct that the Department of State will not provide to
Mr. Barapind or other witnesses an opportunity for oral argument or other form of
live testimony. Third, the Department of State will not advise you or Mr. Barapind
of any findings made by the Department regarding Mr. Barapind's torture claims, or
ofassurances; if any, that may have been obtained from the Government of India.
Ofcourse, if the Secretary determined that Mr. Barapind was likely to be tortured if
he were extradited to India, the United States would inform the Government of
India that it was denying India's extradition request.

Fourth, the U.S. Government continues to take the position that Cornejo­
Barreto v. Seifert, 218 F.3d 1004 (9th Cir. 2000), is not consistent with U.S. law,
and the Department of Justice continues to litigate that case beforethe Ninth
Circuit. That said, assuming that the Cornejo litigation is ongoing and its status
unresolved at the time that the Secretary makes a decision regarding Mr. Barapind's
extradition, the United States will make an exception to its well-established policy
in this unusual circumstance and will inform you ifand when the Secretary ofState

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE ill: 03 SEP 2008 200603431 UNCLASSIFIED
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decides to sign a surrender warrant for Mr. Barapind. However, if the Cornejo case
has been resolved in the U.S. Government's favor at that time, we will not provide
such notice.

Fifth, as detailed in Ms. Criscitelli's September 11, 2002 letter, the United
States does not read the conclusion in Barapind v. Reno, 225 F.3d 1100 (9th Cir.
2000), as recognizing Mr. Barapind's entitlement to judicial review of an asylum
claim following an extradition decision. We remain of the view that the Ninth
Circuit's decision in that case does not require the U.S. Government to notify Mr.
Barapind of the Secretary of State's extradition decision.

Sixth, your letter asks about the time frame for submitting documentation in
support of Mr. Barapind's torture claims and the date on which the Department of
State will begin to consider that documentation. As you know, Ms. Criscitelli
indicated to you in her September 19, 2002 letter that the U.S. Government will
hold off on extraditing Mr. Barapind until the Ninth Circuit decides the case. If the
Ninth Circuit denies Mr. Barapind's petition seeking rehearing and/or en bane
review ofhis case, we will view such action as permitting his removal at any time
after the surrender warrant is issued, unless a court orders some further stay. If Mr.
Barapind's petition is denied, the Secretary of State will take up consideration of
Mr. Barapind's extradition immediately thereafter. Accordingly, although there is
no fixed rule about when you would need to submit'documentation, we would
strongly suggest that you submit whatever materials you wish to have considered
within the first two to three weeks of the two calendar month period following the
Ninth Circuit's decision.

Seventh, you ask whether the Department of State will advise you about what
documentation or evidence the Secretary is considering other than that submitted by
Mr. Barapind. The answer is no. The Secretary of State may consider de novo any
and all issues properly raised before the extradition court, as well as any other
considerations,for or against surrender, but for a number ofreasons he does not
make public all of the information that is before him.

Finally, your letter asks whether the Department of State will advise when it
has arrived at a decision. That question is answered above.

UNCLASSIFIED
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June 22, 2004

Linda Jacobson
Assistant Legal Adviser, L/LEI
Office of the Legal Adviser
Room 5419
U.S. Department of State
2201 CStreet, NW
Washington, DC 20520

re: Kulvir Singh Barapind

Application for Protection Under Convention Against Torture

Dear Ms. Jacobsen:

Thank you for your very thoughtful letter of June 15, 2004, answering my
questions as to the procedures relating to Kulvir Singh Barapind's extradition to
India. including an application for relief under the Convention Against Torture. The
letter was thorough and clear.

Although we may be considered to be on opposing sides as to the issue of
Mr. Barapind's extradition proceedings, I nonetheless wanted to share with you that
I am continually impressed with the quality of professionalism from the United
States Department of State. I have communicated this to your colleagues in the
past, but after receiving your letter, felt compelled to do the same with you.

~'
Jagdib-si
Aftorney

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE ID: 03 SEP 2008 200603431 UNCLASSIFIED
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ACTION L-OO
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JUSE-OO
ACE-OO
DRL-02

NP-OO AID-OO
SRPP-OO DS-OO
VCE-OO AC-01
IRM-OO VO-03
SAS-OO 1014W

------------------51038A

ACQ-OO
VC-01
NSAE-OO
DSCC-OO

CIAE-OO
TEDE-OO
ocs-03
LBA-OO

INL-Ol
INR-OO
PPT-01
PRM-Ol

o 281217Z APR 00
FM AMEMBASSY NEW DELHI
TO SECSTATE WASHDC IMMEDIATE 2820

UNCLAS SECTION 01 OF 02 NEW DELHI 002852

SENSITIVE

E.O. 12958: DECL: N/A
TAGS: PREL, CJAN, PHUM, IN
SUBJECT: INDIA PROVIDES HUMAN RIGHTS ASSURANCES RELATED TO
POSSIBLE EXTRADITION OF S.S. SANDHU AND R.S. GILL

REF: (A) NEW DELHI 02460; (B) STATE 68730;
(C) 98 NEW DELHI 5439; (D) 96 NEW DELHI 14669

THE FOLLOWING INFORMATION IS SENSITIVE BUT UNCLASSIFIED.
PLEASE PROTECT ACCORDINGLY.

1. (SBU) DEPT PLEASE PASS TOL/LEI:SWITTEN, MBASSLE,
CJOHNSON; SA/INS:SHKRAFT,RHAYNES; DOJ/OIA:SCRISCITELI

UNCLASSIFIED

PAGE 02 NEW DE 02852 01 OF 02 281231Z
2. (SBU) EMBASSY ON APRIL 28 RECEIVED FROM THE INDIAN
EXTERNAL AFFAIRS MINISTRY (MEA) A DIPLOMATIC NOTE AND NON­
PAPER RESPONDING TO THE EMBASSY'S REQUEST FOR ASSURANCES
REGARDING THE POSSIBLE EXTRADITION FROM THE U.S. TO INDIA
OF RANJIT SINGH GILL AND SUKHMINDER SINGH SANDHU (REF B).
IT HAS BEEN CLEAR FROM OUR DISCUSSIONS WITH MEA OFFICIALS
ON THESE CASES THAT THEY UNDERSTAND US LEGAL REQUIREMENTS
AND ARE ANXIOUS TO SATISFY THEM. AFTER CONSULTATIONs WITH
OTHER MINISTRIES, MEA OFFICIALS AFFIRMED THAT, IF
EXTRADITED, GILL AND SINGH WOULD BE TRIED EXPEDITIOUSLY.

page - 1

UNCLASSIFIED
Date Printed: CHANNEL: n/a
06-Dec-2005 DOC-NBR: 2000NEWDE02852 HANDLING: SBU

3. (SBU) BEGIN VERBATIM TEXT OF GOI DIP NOTE
NO. T-413/10/87(PT) DATED APRIL 25, 2000:

Page 1
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THE MINISTRY OF EXTERNAL AFFAIRS PRESENTS ITS COMPLIMENTS

,TO THE EMBASSY OF THE UNITED STATES OF AMERICA IN NEW DELHI
AND HAS THE HONOUR TO INFORM THAT IN THE MATTER EXTRADITION
OF SUKHMINDER SINGH SANDHU AND RANJIT SINGH GILL FROM THE
UNITED STATES TO INDIA SUFFICIENT LEGAL, JUDICIAL AND QUASI
JUDICIAL SAFEGUARDS ARE AVAILABLE UNDER THE VARIOUS INDIAN
STATUTES AGAINST THE TORTURE OF CRIMINIALS IN INDIA.

ARTICLE 21 OF THE INDIAN CONSTITUTION GUARANTEES LIFE AND
LIBERTY OF A PERSON, AND SECTIONS 338 AND 331 OF THE INDIAN
PENAL CODE PROHIBIT TORTURE. PERSONS VIOLATING THESE
PROVISIONS ARE SUBJECT TO PROSECUTION UNDER THE LAW EVEN IF
THEY ARE PUBLIC SERVANTS. IN ADDITION TO THESE PROVISIONS,
ARTICLE 22 OF THE INDIAN CONSTITUTION GUARANTEES THE RIGHT
TO CONSULT WITH COUNSEL ..

INDIA HAS ENACTED A LEGISLATION CALLED "PROTECTION OF HUMAN
UNCLASSIFIED

PAGE 03 NEW DE 02852 ·01 OF 02 281231Z
RIGHTS ACTS", UNDER WHICH A NATIONAL HUMAN RIGHTS
COMMISSION HAS BEEN CONSTITUTED WHICH HAS POWERS TO
INVESTIGATE THE VIOLATIONS OF HUMAN RIGHTS, EITHER UPON
COMPLAINTS MADE TO IT OR SUO MOTO. NEEDLESS TO SAY THAT
THE NATIONAL HUMAN RIGHTS COMMISSION SHALL HAVE ACCESS TO
THE EXTRADITEES.

APART FROM THIS, THE FAMILY MEMBERS OF THE ACCUSED
(FUGITIVE CRIMINIAL IN THIS CASE) ARE.ENTITLED TO VISIT
THEM. IN ADDITION, THE INDIAN GOVERNMENT HAS NO OBJECTION
IN ALLOWING ACCESS TO THE OFFICIALS OF THE US GOVERNMENT TO
MEET THE FUGITIVE CRIMINALS IN JAIL ON A CASE TO CASE AND
R~CIPROCAL BASIS SUBJECT TO THE PROVISIONS OF INDIA LAWS.

THE· MINISTRY OF EXTERNAL AFFAIRS AVAILS ITSELF OF THIS
OPPORTUNITY TO RENEW TO THE EMBASSY OF THE UNITED STATES OF
AMERICA IN NEW DELHI THE ASSURANCES OF ITS HIGHEST
CONSIDERATION.

END VERBATIM TEXT OF DIPLOMATIC NOTE

4. (SBU) BEGIN VERBATIM TEXT OF ATTACHED NON-PAPER:

THE FUGITIVE OFFENDERS/EXRADITEES ON RETURN TO INDIA TO
FACE PROSECUTION ARE HANDED OVER TO THE INVESTIGATION/
PROSECUTION AGENCY OF THE STATE GOVERNMENT CONCERNED HAVING

page - 2

UNCLASSIFIED
Date printed: CHANNEL: n/a
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JURISDICTION OVER THE SPECIFIC OFFENCE FOR WHICH EXTRADTION
HAS BEEN AGEED TO AND SURRENDER MADE IN RESPECT OF THE
EXTRADITEE.

IMMEIDATELY UPON ARRIVAL,· AND WHITHIN A PERIOD OF 24 HRS OF
UNCLASSIFIED

PAGE 04 NEW DE 02852 01 OF 02 281231Z
THEIR REACHING INDIA, THE EXTRADITEE HAS TO BE PRODUCED
BEFORE A MAGISTRATE. IF THE PROSECUTING AGENCY/AGENCIES

Page 2
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SEEK POLICE CUSTODY, TO CARRY ON FURTHER INVESlGATION, THE

,MAGISTRATE MAY, AT HIS DISCRETION ALLOW IT FOR A MAXIMUM
PERIOD OF 15 DAYS. OTHERWISE THE ACCUSED IN REMANDED TO
JUDICIAL CUSTODY IN PRISON.

IN THIS PARTICULAR CASE SINCE THE EXTRADITION OF SUKHMINDER
SINGH SANDHU HAS BEEN GRANTED FOR AN OFFENCE COMM!TTED IN
RAJASTHAN, HE WILL BE HANDED OVER TO RAJASTHAN POLICE.
SIMILARLY, MR. GILL'IlOULD BE HMIOEO OVER TO THE DELHI
POLICE.

THE PROSECUTION WOULD BE CARRIED OUT BY THE CONCERNED STATE
GOVERNMENTS BUT THE CENTRAL BUREAU OF INVESTIGATION (CBI)
MAY HAVE AN ADVISORY ROLE. THE RULE OF SPECIALITY AS
AGREED TO IN THE EXTRADTION TREATY BETWEEN INDIA AND USA
WILL BE STRICLY OBSERVED AND THEUSED WOULD S THETAND TRIAL
ONLY IN RESPECT OF THE OFFENCES FOR WHICH THE EXTRADITION
IS GRANTED BY THE UNITED STATES OF AMERICA. .

END VERBATIM TEXT OF NON PAPER.

UNCLASSIFIED
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UNCLAS SECTION 02 OF 02 NEW DELHI 002852
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SENSITIVE

E.O. 12958: DECL: N/A.
TAGS: PREL, CJAN, PHUM, IN. .

. SUBJECT: INDIA PROVIDES HUMAN RIGHTS. ASSURANCES RELATED TO
POSSIBLE EXTRADITION OF S.S. SANDHU AND R.S. GILL

5. (SBU) EMBASSY WILL FORWARD ORIGINAL COPIES OF THE ABOVE
TWO DOCUMENTS NEXT WEEK BY CLASSIFED POUCH.

WILLS
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« END OF DOCUMENT »
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MayS, 2004

Linda Jacobson
Assistant Legal Adviser, L/LEI
Office of the Legal Adviser
Room 5419
U.S. Department of State
2201 CStreet, NW
Washington, DC 20520 -

re: Kulvir Singh Barapind

Application for Protection Under Convention Against Torture

Dear Ms. Jacobsen:

I am writing you regarding Kulvir Singh Barapind's application for protection
under the Convention Against Torture ("CAT").

As you may be aware, Mr. Barapind's extradition to India was certified for
three offenses in the United States District Court by an extradition magistrate. See
In re Extradition of Singh, 170 F. Supp. 2d 982 (E.D. Cal. 2001). He has appealed
the, certification of his extradition to the United States Court of Appeals for the Ninth
Circuit, and his appeal is pending.

In 2001 Sarah Criscitelli, an attorney for the United States Department of
State, was kind enough to outline the procedures governing a relator's application
for protection under CAT. I wanted to confirm my understanding-of what Ms.
Crlscitelli communicated and also confirm that the information she prOVided me is
still accurate.

For your convenience I have enclosed Ms. Criscitelli's letter.

Ms. Criscetelli advised that on behalf of Mr. Barapind, I may submit any
documentation I believe relevant regarding the likelihood that he will be tortured in
India. The documentation may include written argument and evidence. I further
understand that the Department of State will take such evidence under submission,
The Department of State, however, will not provide Mr. Barapind an opportunity for
oral argument, or provide Mr. Barapind any sort of hearing to_ present evidence,
even if he wishes to present live percipient or expert testimony.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
DATE/CASE!D: 03 SEP 2008 200603431 UNCLASSIFIED
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I also understand, the Department of State will not advise Mr. Barapind, or I
as his representative, of any findings made pursuant to his application, or, of any
decision made by the Department of State. Thus I, nor Mr. Barapind, will be advised
whether the Department of State decides that it will surrender Mr. Barapind without
any diplomatic assurances r~garding his safety; or if the Department of State
secures such diplomatic assurances; or if the Department of State refuses to
surrender Mr. Barapind based on the grounds that it would be in violation of CAT..

Ms. Criscitelli further advised me that the Department of State does not read
Carnejo·Barretto v. Seifert, 218 F.3d 1004 (9th Cir. 2000), or Barapind v. Reno, 225
F.3d 1100 (9th Cir. 2000), to entitle Mr. Barapind to notice of a decision to surrender
him even though: 1) Cornejo-Barretto v. Seifert recognized a relator's right of action
to challenge determinations made by the Department of State under CAT; and, 2)
Barapind v.Reno recognized that in the event the Department of State decides to
surrender Mr. Barapind, he is entitled to challenge whether he can be surrendered
to India without an adjudication of his application for asylum.

In addition to seeking confirmation regarding the above, I would like to ask
three additional questions:

First, what is the time frame for submitting the application?

Second, when will the Department of State begin its consideration of the
application?

Third, if in the adjudication of Mr. Barapind's application the Department of
State is considering evidence other than that submitted by Mr. Baraplnd, will
the Department of State advise me of what evidence it is considering and
provide me an opportunity to respond to it?

Fourth, will the Department of State advise when it has arrived at·a decision?

I look forward to your response. If you would like to discuss any matter
related to Mr. Barapind's application under CAT, please do call me.

1-:'
Jagdlp Si
Attorney

UNCLASSIFIED
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GOVERNING ApPLICATIONS FOR RELIEF FROM EXTRADITION
UNDER THE CONVENTION AGAINST TORTURE

SUBMITTED TO THE HON. DR. CONDOLEEZZA RICE, U.S. SECRETARY OF STATE

In the matter ofthe Extradition ofKuJvir Singh Barapind, Application for Reliefunder
the Convention Against Torture ofKu/vir Singh Barapind,

The Center for Human Rights and Global Justice, New York University School of Law .
(the "CHRGJ'') respectfully submits this letter in support of the legal position taken by
the applicant, Kulvir Singh Barapind. I

INTEREST OF THE CHRGJ

The CHRGJ at New York University School of Law focuses on issues related to
"global justice," and aims to advance human rights and respect for the rule of law through
cutting-edge advocacy and scholarship. The CHRGJ promotes human rights research,
education and training, and encourages interdisciplinary research on emerging issues in
international human rights and humanitarian law. The CHRGJ has been particularly
active in examining international and U.S. legal standards applicable to transfers of
individuals from the custody of the United States. In October 2004, the CHRGJ, together
with the Association·ofthe Bar of the City of New York issued a lengthy report, Torture
by Proxy: International and Domestic Law Applicable /0 "Extraordinary Renditions"
(New York: ABCNY & NYU School of Law, 2004).

SUMMARY OF THE LEITER

The right to be free from torture and cruel, inhuman or degrading treatment is a
right firmly entrenched in international law and clearly proteCted by U.S. law. The
United Nations Convention Against Torture and Other Cruel, InhumaiI or Degrading
Treatment or Punishment ("CAT" or "the Convention,,}2 makes it clear that the right to
be free from torture is absolute and nonderogable. The treaty also sets out, in Article 3, .
the accompanying right to be free from extradition Or other transfer to a state where there
is a substantial risk of torture (also known as the right ofnon-refoulement).

"
'. J'

2

For purposes of the legal analysis set out in this letter, the CHRGJ assumes the fuets presented by Mr.
Kulvir Singh Barapind in his·Application for Relief under the Convention Against Torture and in the
accompanying affidavits to be true and credible. It is not our inlentionlo assess these facts, but instead
to shed light on the legal standards relevant to Mr. Barapind's application for relief.

United Nations Convention Against Torture and Other Crue~ Inhuman or Degrading Treatment or
Punishment, opened for signature December 10, 1984, G:A; Res. 39/46, 39 U.N. GAGR Supp. No. 51,
at 197, U.N. Doc. AlRESI39n08 (1984), entered into force June 26, 1987, 1465 U.N.T.S. 85, 23
I.L.M. 1027 (1984), as modified, 24I.L.M. 535, available at http://www.ohehr.orgieDglishllaw/eat.htm
{last visited Apr. 19,2005).
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The United States ratified CAT in October 1994 with certain reservations. Upon
ratification, the United'States declared that it would interpret the CAT Article 3 phrase
''where there are substantial grounds for believing that he would be in danger of being
subjected to torture" to mean "ifit is more likely than not that he would be tortured."] ,

In addition to being set out in 'CAT, the prohibitions against torture and non­
rejOuiement are included in the International Covenant on Civil and Political Rights,4
another treaty binding on tile United States. The prohibitions are also ,enshrined in
numerous major international and regional human rights treaties and have been
recognized by international bodies and regional courts as fundamental human rights
protections reflected in customary international law.

The prohibition against torture and re/oulement also forms part of positive U.S.
law. In 1994, the' same year the U.S. ratified CAt, Congress enacted a federal law
criminalizing acts oftorture.5 Several 'years later, Congress enacted the Foreign Affairs
Reform and Restructuring Act of 1998 (FARRA), which explicitly provides that "It shall
be the policy of the United States not to expel, extradite, or otherwise effect the
involuntary return of any person to, a country in which there are substantial grounds for
believing the person would 'be in danger of being subjected to torture, regardless of
whether the person is physically present in the United States.,,6 To implement the
provisions of CAT that prohibit extradition and other transfers where there is a risk of
torture, FARRA instructed all relevant agencies to promulgate regulations implementing
this policy. In the context of extradition, "[t]he FARR Act imposes a clear and
nondiscretionary duty: the agencies responsible for carrying out expulsion, extradition,
and other involuntary returns, must ensure that those subject to their actions may not be
returned if they are likely to face torture.,,7

6

7

Sen. Exec. Rpt. 101-30, Resolution of Advice and Consent to Ratification (1990) (Ratification
Resolution) at 11.(2). This is the standard conunonly used by the United States in determining whether
to withhold removal for fear ofpersecution. See INS v. Stevie, 467 U.S. 407, 429-30 (1984).

International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), UN GAOR. 2\ 51 Sess.,
Supp. No. 16, at 52, UN Doc. Al6316 Dec. 16, 1966, entered into force 23 March 1976,999 U.N.T.S.
171 (ICCPR). Although the ICCPR does not contain a direct prohibition against refoulement • the
Human Rights Committee has interpreted Article 7 to require that states party to the ICCPR "must not
expose individual$ to the danger of tonure or cruel, inhuman or degrading treatment or punishment
upon return to another country by way of-their extradition, expulsion or refoulement." Human Rights
Committee, General Comment 20, Article 7, U.N. Doc. Al47/40 (1992) reprinred in Compilation of
General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N.
Doc. HRl\GEN\I\Rev.l at 30 (1994), (HRC General Comment 20), para. 9

, \
18 U.S.C. §2340 et seq. Domestic legislation was required because the Senate's advice and consenl to
CAT ratification was subject 10 the declaration that CAT was not self-executing. See Ratification
Resolution, supra note 3..

Foreign Affairs Reform and Restructuring Act of 1998, Pub. L. No. 105-277, div. G, Title XXII, §
2242; 8 U.S.C. 123 I nole (FARRA).

Cornejo-Barreto v. Seifert, 218 F.3d 1004 (9" Cir. 2000) at 1012, rev'd, 379 F.3d 1075 (9" Cir. 2004),
vacated as moot 389 F.3d 1307 (9" Cir. 2004).

2
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The regulations implementing this policy in the context of extradition refer
explicitly to the standard set out in Article 3 of CAT,8 and describe the procedures that
the Department follows when detennining whether extradition should proceed in the face
of a concern about torture. The regulations provide that in order' to implement the
obligation assumed by the united States pursuant to Article 3 of the' Convention, the
State Department will consider whether the requested extraditee "is more likely than not"
to be tortured in the State requesting extradition.9 At least one Circuit Court has
determined that a decision of the secretary ofstate may be subject to judicial review. 1O

ANALYSIS

A. WHERE THERE ARE SUBSTANTIAL GROUNDS FOR BELIEVING THAT AN
INDIVIDUAL WOULD BE IN DANGER OF BEING SUBJECTED TO TORTURE
UPON TRANSFER TO A SPECIFIC COUNTRY, THE TRANSFER OF THE
INDIVIDUAL WOULD BE A VIOLATION OF U.S. OBLIGATIONS UNDER THE
UNITED NAnONS CONVENTION AGAINST TORTURE.

i. The United States is Prohibited by CATfrom Sending An Individual to a
Country Where the Person Would be Subjected to Torture

CAT c(efmes and prohibits torture and conduct that is considered cruel, inhuman
or degrading, II and prohibits the transfer or refoulement of a person to a state that may
subject the individual to torture. 12 CAT further requires all ratifying states toprevenl.,

8 22 C.F.R. § 95.2(a)(t).

9 22 C.F.R § 9S.2{b).

10 Cornejo-Barreto v. Seifert, 218 F.3d 1004 (9" Cir. 2000) (holding that individuals who fear torture
upon return to a state of extradition may present a habeas claim under the genemJ habeas statute. 2Z
U.S.C. §224 I, alleging violation of, CAT via the Administrative Procedure Ac4 following the
Secretary of State's.decision to surrender the alien). Subsequently, the Ninth Circuit held that its
sfalement in Cornejo was advisory and nonbinding. Comejo-Barrelo v. Seifert;379 F.3d 1075 '(9" Cir.
2004). Most recently, upon a rehearing en bane, the Court vacated the opinion published in 379 F.3d
1085 (9" Cir. 2004) as mOQ4 leaving the .earlier decision (218 F.3d 1004 (9110 Cir. 2000)undistwbed.
Cornejo-Barrelo v. Seifert, 389 F.3d 1307 (9'" Cir. 2004).

II CAT, supra note 2, art. I.

12 ld art. 3.1. As the Convention's preamble notes, at the time ofCAT's fOlmulation, torture and cm
treatment were already prohibited by Article 5 ofthe Universal Declaration of Human Rights, Article 7
of the International Covenant on Civil and Political Rights and also by the U.N. General Assembly's
Declaration on Ibe Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Punishment Universal Declaration of Human Rights, G.A. Res. 217, U.N.
GAOR, 3d Soss., U.N. Doc. N810 (1948) art. 5, available at ht!D:ffwww.unhchr.chludhrllang/eng.htm
(last visited Apr. 19,2005) (providing that uno one shall he subjected to torture or to cruel, inhuman or
degrading trea1ment or punishment"); International Covenant on Civil and Political Rights, G.A. Res.
2200A (XXI), U.N. GAOR, 21st Sess., Supp. No. 16,3152, U.N. Doc. N6316 Dec. 16, 1966, entered
inlo force 23 March 1976,999 V.N.T.S. 171 available oJ http://www.ohchr.orglenglishllawlccpr.hlm
(last visited Apr. 19, 2005) (ICCPR), art. 7 (Uno one shall he subjected to torture or to cruel, inhuman
Or degrading treatment or punishment"); Declaration on the Protection of All Persons from Being

3
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investigate and criminalize acts of torture, as well as complicity or other participation in
torture by officials and. individuals acting with· the consent or acquiescence of an
official. 13

Torture is defined by CAT as:

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession, punishing him. for an act he or a third
person has committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation ofor with the
corisent or acquiescence of a public official or other person acting in an official
capacity. It does'not include ~n or suffering arising only from, inhe~nt in or
incidental to lawful sanctions. 4 •

,
CAT prohibits the transfer of individuals to states where they are in danger of

torture. The rule is set out in Article 3(1):

No State party shall expel, return ("re/ouier") or extradite a person to another
State where there are substantial grounds for believing that he would be in danger
ofbeing subjected to torture." .

Subjected to Torture and OtherCruel, Iuhuman or Degrading Treatment or Punislunent, G.A. res. 3452
(XXX), annex, 30 U.N. OAOR Supp. (No. 34) at 91, U.N. Doc. NlOO34 (1975), available at

ht!p:/Iwww.ohchr.orglenglish/law/declarationcathlm(last visited Apr. 19, 2005).

13 CAT, supra note 2, art 4. I.

.. When ratifying CAT, the United States specified its understanding concerning the defmition of
"torture." The U.S. specified that themental pain or suffering included in the definition of "torture"
refers to prolonged mental harm caused by or resulting from: (I) the intentional infliction or threatened

. infliction of severe physical'pain or suffering; (2) the administration or application, or threatened
administration or application, of mind-altering substances or other procedures calculated to disrupt
profoundly the senses or the personality; (3) the threat of imminent death; or (4) the threat that another
person will inuninently be subjected to death, severe physical pain or suffering, or the administration
nr application of mind-aItering substances or other procedures calculated to disrupt profoundly the
senses or the personality. See 136 CONGo REC. Sl7486-o1 (daily ed. Oct 27, 1990); see also United
Nations Treaty Collection: Declarations and Reservations, avoilable at

ht!p:/Iwww.unhchr.chlhlml/menu3/b1treatyI2 asp.hlm (last visited Apr. 19,2005). The understanding
is discussed in Association ofthe Bar ofthe City ofNew York, Human RighlsStanJards Applicable to
the United Stales' lnlerrog<4ion of Detainees, April 2004 (HR Standards Report) available at
ht!p:/Iwww.abcny.orglpdf7HUMANRIGHTS.pdf(lastvisitedApr.19.2005).at 20-21. Acts thai the
CAT Committee has held constitute torture are diseussed in greater detail in the HR Standards Report,
at 16-17.

IS The CAT non,refouJement obligation prohibits transfers to states where an individual is in danger of
torture, and not transfers to states wbere the individual faces the danger of cm treatment or
punislunent This was a deliberate choice on the part of the drafters who were concerned that although
"torture" could be defined with specificity, a definiti~n ofelD treatment or punislunent was less easily
specified. J. HERMAN BURGERS & HANS DANEUUS, THE UNITED NATIONS CONVENTION AGAINST
TORTURE: A HANDBOOK ON TIlE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN, OR

4
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The scope ofCAT's protection against rejOulement is broad, imposing an obligation upon
the state not only to prevent torture iii its own territory, but also to ensure that an
individual is not exposed to a risk of torture outside the state's own borders, including in
considering whether or not to extradite a person to another state. 16

The CAT non-re/oulement obligation applies to all individuals who ''would be in
danger o/being subjected to torture" (emphasis added) and not just to individuals who
would be tortured upon transfer. The focus is on the future danger - on the potential
torture that might occur. A ratifying state violates the treaty whenever it transfers an
individual in the .face of this risk, regardless. of whether torture in fact occurs upon
transfer.

In asseSsing whether such a risk exists, CAT requires ratifYing states to determine
whether "substantial grounds for believing that [an individual] would be in danger of
being subjected to torture" exist The treaty specifies that "the competent authorities
shall take into account all relevant considerations including, where applicable, the
existence in the State concerned of a consistent pattern of gross, flagrant or mass
violations of human rights.,,17 In commentary and decisions, the CAT Committee has

DEGRADING TREATMENT OR PUNISHMENT (1988), at 10, 14, 122-23. However, the Hwnan Rights
'Committee has interpreted the ICCPR (to which the United States is also a party), to impose the
prohibition against re/oulement to states where an individual faces the danger ofClD treatment as well
as the danger of torture. The United States should also be guided by thejurisprndence ofthe European
Court of Human Rights and its Commission, interpreting Article 3 of the European Convention, infra
note 48. Article 3 of the European Convention prohibits torture and ClD trealment or punishment but .
does not include a prohibition against refoulement. Nevertheless, the European Court and the European
Commission have interpreted European Convention Article 3 to prohibit transfers to states in which an
individual may be subjected to torture or to ClD treatment or punishment See Soering v. United
Kingdom, 161 Eur. CL H.R- (ser. A) (1989). .

" BURGERS & DANELIUS, supra note IS, at 125 (stating that Article 3 "makes it clear that a State is not
only responsible for what happens in its own territory, but it must also refrain from exposing an
individual to serious risks outside its territory by'banding him or her over to another State from which
trealment contrary to rCAT] might be expected.") Aceording to the CAT Committee, "the phrase
'another State' in article 3 refers to the State to which the individual concerned is being expelled,
returned or extradited, as well as to any State to which the author may subsequently be expelled,
returned or extradited.., Committee Against Torture, General Comment I, Communications concerning
the return ofa person 10 a State where there may be grounds he would be subjected to torture (article
3 in the context ofarticle 22), U.N. Doc. A/53144, annex IX at 52 (1998), reprinted in Compilalion of
General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N.
Doc. HRVGEN/llRev.6 at 279 (2003) (CAT Article 3 Comment), para.2. Similarly, the U.N. Human
Rights Committee has stated that under the ICCPR ''Stales parties must not expose individnais to the
danger oftorture or cruel, inhuman or degrading treatment or pWl~hmentupon return to another
country by way oftheir extradition, expulsion or re/oulement. States parties should indicate in their
reports what measures they have adopted to that end." Human Rights Committee; General Comment
20. Replaces general comment 7 concerningprohibition 0/torture and t;rUeltreaJment or punishment
(44~ Sess. 1992), reprinted in Compilation ofGeneral Comments and General Recommendations
Adopted by Human Rights Treaty Bodies, U.N. Doc. HRIIGENlI\Rev.l at 30 (1994) (HRC General
Comment 20).

17 CAT, supra note 2, art. 3(2).

5
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provided guidance on interpretation of the tUJn-refoulement standard, and the
considerations that should be taken into account in aSsessing the danger of torture.

First, the CAT Committee has interpreted "substantial grounds" to mean that "the
risk of torture must be assessed [by the State Party and the Committee1on grounds that
go beyond mere theory or sUspicion. However, the risk does not have to meet the test of
being highly probable.,,18 Second, the CAT Committee has determined that the
"substantial grounds for belief' standard requires· both (i) a general assessment of the
conditions in the state to which an individual is to be transferred,19 and (ii) a
particularized assessment of the danger of torture to the individual facing a transfer.2o

This means that both the general country conditions and the particular situation of the.
individual in question are relevant considerations, though the CAT Committee has
indicated that a showing of risk under either prong may be sufficient without more. For
example, the CAT Committee has stated that applicants should not be returned to states
where reports of conditions indicate the danger of torture and the state of return is not a
party to CAT?I .

ii. The Prohibition Against Refoulement Plainly Applies to Extradition

The scope of the CAT prohibition against refoulement was broadly drafted to
ensure that no individual may be transferred to a state where he or she would be tortured.
The provision applies to:

(i) all types of transfer by a ratifYing state (including deportations or
transfers pursuant to extradition treaties); and

(ii) all persons at risk of torture; and
(iii) all countries where that risk exists.

I' CAT Article 3 Commen~ supra note 16, para. 6.

19 Among the sources of information the CAT Committee will consider is whether the state to which an
individual may be returned is "one in which there is evidence of a consistent pattern ofgross, flagrant
or mass violations ofhuman rights." CAT Article 3 Commen~ supra note 16, para 8.

20 According to the CAT Committee, "The grounds for belief are suhjective to the individual in danger of
being tortured." Id. para. 7. To assess a particular individual's risk, the CAT Committee will look to
whether the individual has engaged in activity "within or outside the State concerned which would
appear to make himlher particularly vulnerable to the risk of being placed in danger of torture were
he/she to be expelled, returned or extIadited to the State in question." Id. para 8. See also Mutombo v.
Switzerland, Communication No. 13/1993, Committee Against Torture, U.N. Doc. Al49/44 at 45
(1994) (applicant for CAT relief must show that the risk oftorture is specific to that individual).

21 See Mutombo v. SWitzerland, supra note 20; Khan v. Canada, Communication No. 15/1994,
Committee Against Torture, U.N. Doc. Al50/44 at 46 (1994) (the Committcc found that because
Pakistan was not a party to CAT, the petitioner's return would not only put him in dangeroftorlure,
but would strip him ofany possibility of applying for protection under CAT). On the other hand, the
fact that the slale of return is a party to CAT does not preclude a finding that a particular person may
be at risk oftorture in that state. Alan v. Switzerland, Communication No. 21/1995, Committee Against
Torture, U.N. Doc. CAT/C/I6/D12I/1995 (1996).

6
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The original draft of Article 3(1) referred to expulsion and return only. The reference to
extradition was added to make clear that Article 3 would "cover all measures by which a
person is physically transferred to another state.',u Because of the breadth of this
provision's scope, concerns were taisedduring the drafting of CAT about whether the
non-refoulement obligation could conflict with states' obligations under existing
extradition treaties. According to a report of the Working Group of states responsible for
negotiating the text of CAT:

Some delegations indicated that their States might wish, at the time of
signature or ratification of the Convention or accession thereto, to declare
that they did not consider themselves bound by Article. 3 of the
Convention, in so far as that article might not be compatible with
obligations towards States not Party to the Convention under extradition
treaties concluded before the date of the signature of the Convention.23

Thus, states were aware of and on notice that a reservation"or declaration asserting the
primacy of extradition treaties over the CAT prohibition against refoulement could be
made at the time of ratification. In fact" the initial package of declarations, reservations
and understandings to accompany CAT sent by President Reagan to the Senate for
ratification included a recommended reservation that "[t]he'U.S. does not consider itself
bound by Article 3 insofar as it conflicts with the obligations of the United States toward
States not a party to the Convention under bilateral extradition treaties with such
states.',24 This proposed reservation was excluded from the final instrument of U.S.
ratification. The rejection of this requested reservation was in line with procedures
established prior to the ratification of CAT. The U.S. government has explained that,
before ratification of CAT, "the Department of State relied on the law and practice of the
United States to provide authority for declining' to extradite a fugitive to another State
party where there are substantial grounds to believe he would be in danger of being

n BURGERS & DANELIUS, supra note 15, at 126. The reference to refoulemen! originates in, but differS .
from, Article 33 of the Refugee Convention, which states that "No Contracting State shall expel or
return (",efouler') a refugee in any manner whatsoever to the frontiers of territories where his life or
freedom would be threatened on account of his race, religion, nationality, membership of a particular
social group or political opinion." Convention Relating to the Status of Refugees, openedfor signature
July 28, 1951, 19 U.S.T. 6259, 6261, 189 U.N.T.S. 150, 152, enlered Into force Apr. 22, 1954,
available at h!lp://www.ohchr.orgfenglishllaw/refugees.hlrn (last visited Apr. 19, 2005). While the
Refugee Convention protects only persons who meet one of five specified categories that form a basis
for persecution under the Refugee Convention, CAT was intended to apply to "any person who, for
whatever reason, is in danger of being subjected to torture if haJided over to another country."
BURGERS & DANELIUS, supra note 15, at 125. .

2l. U.N. Doc. E/CNA/1367, para. 18, cited In BURGERS & DANELlUS, sup,a note 15, at 126-27. In fact, no
such reservation was made by any state.

" S. Treaty Doc. No. !oQ.20, at iii, 9-14 (1988) (adding that "This reservation would eliminate the
possibility of conflicting treaty obligations. This is not to say. however, that the United States would
ever surrender a fugitive to a State where he would actually be in danger of being subjected to torture.
Pursuant to his discretion under domestic law, and existing treaty bases for denying extradition, the
Secretary ofState would be able to satisfy himselfon this issue before sWTender.").

7
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subjected to torture.',25 (emphasis added). The proposed reservation to CAT Article 3
was out of step with the historical leadership of the U.S. as a "vigorous supporter of the
international fight against torture," where "[tortureJ is categorically denounCed as a
matter of policy and as a tool of state authority.',26 In the years since the U.S. ratified the
Gonvention, regulations and procedures have been promulgated to give full force to
Article 3's prohibition on rifoulement in the context ofextradition.

iii. The Prohibition Against Refoulement is Absolute and Nonderogable

I
Article 2(2) ofCAT provides that

No exceptional circumstances whatsoever, whether a state of war or a threat of
war, internal political instability or any other public emergency, may be invoked
as ajustification oftorture.21

.

The absolute nature of the prohibition of torture was specifically referenced in CAT to
clarify that freedom from torture is one of ~'the few fundamental rights of the individual"
from which no derogation is pennitted under international law, even in times of war or
other emergency.28 After the terrorist attacks of September 11, 2001, the CAT Committee
issued a statement in which it condemned. the attacks, expressed "profound condolences
to the victims, who were nationals of some 80 countries, including ·many States parties to
(CATJ," and reminded states of the non-derogable nature of their CAT obligations.l9 The
CAT Committee highlighted the obligaiions contained in articie 2 (prohibition of torture
under all circumstances), article 15 (prohibiting confessions extorted by torture being
admitted in evidence, except against the torturer), and article 16 (prohibiting cm
treatment or punishment). The Committee added that these provisions must be observed
in all circumstances, and expressed confidence. that "whatever responses to the threat of

" Committee Against Torture, Consideration of Reports Submitted by States Parties Under Article 19 of
the Convention; Initial reports of States. parties due in 1995: United States of America,
CAT/C/28/Add.5, Feb. 8, 2000, available at
h!tD:l!www.unhchr.ehltbsldoc.nsf!(SvmbnlyCAT.C.28.Add.5.En?OpenDocument (last visited April
19,2005) (U.S. Initial CAT Report), pam. 165.

u ld. The same sentiment was expressed by President Bush on the United Nations International· Day in
Support of Victims of Torture: "The United St;ltes is commiJted to the world-wide elimination of
torture and we are leading tltis fight by example." President George W. Bush, Statement by the
President on tlte United Nations International Day in Support of Victims of Torture (June 26, 2003)
(transcript available aJ http://www.whitehouse.gov/newslreleasesl2003/06120030626·3.html (last
visited Apr. 19, 2005).

27 CAT, supra note 2.

" BURGERS & DANELIUS ,supra note 15, at 124.

29 Committee against Torture, U.N. Doc. No. CATIClXXVIUMisc.7, Nov. 22, 2001; see aLro Committee
. Against Torture U.N. Doc. No. N52144, para. 258 (1997) ("[A] SU\le party to the Convention [against

Torturel ... is precluded from raising before [the] Committee [against Torture] exceptiooal
circumstances as justification for acts prohibited by article I of the Convention. This is plainly
expressed in article 2 of the Convention."); Committee Against Torture. U.N. Doc. No. N51/44,
paras. 180·222 (1997), Inquiry under Article 20 (same).

8
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international terrorism are adopted byStates parties, such responses will be in conformity
with the obligations undertaken by them in ratifying the Convention against TOrture:,,30

The CAT Committee has specifically addressed the non-refoulement obligations
of ratifying states when considering the return of asylum seekers and other foreigners
who may present a security risk:

[T]he test of article 3 of the Convention is absolute, Whenever substantial
grounds .exist for believing that an individual would be in danger of being
subjected to torture upon expulsion to another State. the State party is
under obligation not to return the person concerned to that State, The
nature of the activities in.which the person cOncerned engaged cannot be a
material consideration when making a determination under article 3 of the
Convention.J'· .

The C.b.T Committee's holding has been' echoed by the Human Rights
Committee, which is charged with monitoring the iinplementation of the ICCPR32 In its

. General Comment No. 20 on article 7 of the ICCPR, the Hwnan Rights Committee
commented on the link between removal, expulsion or rejiJulement of non-nationals and
torture noting that:

States parties must not expose individuals to the danger of torture or cruel,
inhuman or degrading treatment or punishment upon return to another
country by way of their extradition, expulsion or rejoulement.J3

The Human Rights Committee has also acknowledged the difficulties that a state faces in
a prolonged fight against terrori.sm, but has determined that "no exceptional
c.ircumstances whatsoever can be invoked as a justification for tortuie,,,34

,. Committee against Torture. U.N. Doc. No. CATIClXXYIJlMisc,7, Nov. 22, 2001. Similarly, although
not binding under international law, a resolution specifically focusing on the need to protect hwnan
rights and· fundamental freedoms' while countering terrorism was adopted for the fu:st time by the
General Assembly on 18 December 2002· (General Assembly, Protection 01 human rights and
[undamenta/freedoms while countering terrori$m, U.N. Doc. No. NRESl571219 (Feb. 27,2003). It
affirmed that states must ensure that any measure taken to combat telTorism complies with their
obligations under international law, in particular international human rights, refugee and humanitarian
law. .

" Paez Y. Sweden, Communication No. 39/l996, Committee Against Torture, U.N, Doc.
CATIClI8/D/39/1996 (1997).

)2 . The U.S. Senate ratified the ICCPR on April 2, 1992, and the ICCPR came into force for the United
States on September 8, 1992. See 138 Cong. Rec. 84783·84 (daily ed. Apr. 2, 1992); United Nation~

Treaty CoUection: Declarations and Reservations, available aJ

http://www.unhchr,cltlhtmllmenuJ/bI!reatyI2 aso.h\nl (last visited Apr. 21, 2005). Thus,
interpretation of the noNeloulement principle under the iCCPR is helpful to the interpretation of the
norm under CAT.

" HRC General Comment 20, supra note 16, para. 9.

,. Conclusions and recommendations of the Committee against Torture, Egypt, U.N. Doc.
CATIClCRI29/4 (2002), para. 4.

9
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iv, Application

CAT specifies certain considerations that must be taken into account when a state
is deciding whether or not there are substantial grounds for believing that an individual
would be in danger of being' tortured. Article 3 requires the relevant decision-maker to
weigh all relevant evidence, including the existence, in the state of destination, of a
cOnsistent pattern of gross, f1agrant.or mass violations of human rights.J5 In addition, as
stated above, the fact that a country ofdestination has not ratified CAT is also a relevant
consideration.

Although India signed CAT in 1997, it has not ratified the Convention.J6 While
this fact is not dispositive, it is relevant' to the assessment of the extraditee's risk. In
addition, the most recent Department of state Country Report on Human Rights Practices
in India pointed to a widespread pattern of torture in India, noting that although

[t]he law prohibits torture, and states that confessions extracted by force generally
are inadmissible in court ...auihorities often used torture during interrogations ...
Because many alleged torture victims died in custody, and others were afraid to
speak out, there were few firsthand accounts, although marks oftorture often were
found on the bodies of deceased' detainees~ The prevalence of torture by police in. .
deteI).lion facilities throughout the country was reflected in the number of cases of
deaths in police custody. Police and jailers typically assaulted new prisoners for
money and personal articles. In addition, police commonly tortured detainees
during custodial interrogation. Although police officers were subject to.
prosecution for such offenses under the Penal Code, the Government often failed
to hold them accountable. According to [Amnesty International], torture usually
took place during criminal investigations and following unlawful and arbitraryn . .
arrests. .

The affidavits submitted in support of the ApplicatioJ;l for Relief under the Convention
Against Torture suggest that an individual in the position ofMr. Kulvir Singh Barapind
will more likely than not be tortured if extradited to India. Accordingly, a decision to
extradite Mr. Kulvir Singh Barapind under such circumstances would constitute a
violation ofArticle 3 ofCAT.

" CAT, supra note 2, art 3(2).

" U.N. Convention Against Tortwe and other Cruel, Inhuman or Degrading Treatment, status of
ratfficatians, United Nations, Treaty Series, vol. 1465, p. 85, available al
http://untrea!y.un.orglENGLTSHibiblelengTishintemetbible/partllchapterIVItrea!y14.asp (last visited
Apr. 19, 2005).

17 U.S. DEP'T. OF STATE COUNTRY REPORTS ON HUMAN R1GIITS PRACTICES 2003: INOlA (2004),
available at http://www.state.govlgldrllrTslhrmt!2004141740.htm (last visited Apr. 19, 2?05).

IO
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B. WHERE CIRCUMSTANCES INDICATE THAT THERE ARE SUBSTANTIAL GROUNDS

FOR BELIEVING THAT UPON TRANSFER TO A STATE AN INDIVIDUAL WOULD BE IN

DANGER OF BEING SUBJECTED TO TORTURE, THE TRANSfER OF THE INIDIVUAL

TO SUCH STATE COULD BE A VIOLATION OF CUSTOMARY INTERNATIONAL LAW

The prohibition againsl torture and ill-treatment has risen to the level of jus
cogens - a peremptory norm of futemational law.38 The prohibition against refoulement
is also often recognized as a 'norm of customary intemationallaw.39 The U.N. Special
Rapporteur Dn Torture has stated that "The principle of non-refoulement is an inherent
part of the overall absolute and imperative nature of the prohibition of torture and other
forms of ill-treatment.,,40

That the prohibition against refoulement to states where an individual faces the
danger of torture is a broadly accepted norm is also shown in part by the large number of

" See Cwe ofAl-Adsani v.United Kingdom" [2oolJ Eur. CtH.R. 752 (21 November 2001) (expressly
finding that the prohibition on torture is a jus cogens nonn); RESTATEMENr (THIRD) <.JF FOREIGN
RELATIONS LAW § 702 (1986) (same). See also Abebe-Jira v. Negewo, n F.3d 844, 847 (11th Cir.
1996); In re Estate of Ferdinand Marcos, Human Rights Litigation. 25 F.3d 1467, 1475 (9th Cir.
1994); Siderman de Blau v. Republic of Argentina, 965 F.2d 699, 716 (9th Cir. 1992); Cornejo­
Barreto v. Seifert, 218 F.3d 1004, 1006 (9th Cir. 2000); Presbyterian Chtu'ch ofSudan v. Talisman
Energy. Inc., 244 F. Supp. 2d 289 (S.D.N.Y. 2003); Mehinovic v. Vuckovic, 198 Supp. 2d 1322 (N.D.
Ga.2002); Doe v. Islamic Salvation Front, 993 F. Sup!>. 3, 7 (D.D.C. 1998); Doe v. Unocal, 963 F.
Supp. 880, 890 (C.D. Cal. 1997); Human Rights Walch, Still at Risk: Diplomatic Assurances no
Safeguard against Torture (2005), Human Rights Watch vol. 17, No.4(D).

" GUY S. GooDWIN-GILL, INtERNAnONAL LAW AND THE MOVEMENT OF PERSONS BETWEEN STATES 141
(1978); G. STENBERG, NON-ExpULSION ANDNON-REFOULEMENr: 11IE PROmamON AGAINST REMOVAL
OF REFuGEES WITH SPECIAL REFERENCE TO ARTICLES 32 AND 33 OF 11IE 1951 CONVENTION RELATING
TO THE STATUS OF REFUGEES (1989); Martin A. Rogoff, Interpretation of1I1Iernationai Agreements by
Domestic Court and the Polilics of lmernalional Treaty Relations: Reflections on Some Recent
Decisions of1m United Stales Supreme Court, II Am. UJ. In!'1 L. & P~I'y 559, 579 (1996); David
Weissbrodt and Isabel H~rtreitere, The. Principle of Non-refoulement: Article 3 of the Convention
A.gainst .Torture and Other Cruel, Inhuman or Degrading Treatment or punishment in Comparison
with the Non-refoulement Provisions ofOther International Human Rights Treaties,5 Buff. Hum. Rts.
L. Rev., I, 7 (1999); Arthur Helton, Applying Human Rights Law in u.s. Asylum Cwes. 3 Int'l Civ.
Liberties Rep. I; 2 (2000); A. Montavon-McKillip, CAT Among Pigeons: The Convention Against
Torture, A Precarious Intersection Between International Human Rights Law and US. ImmigraJion,
44 Ariz. L. Rev, 247, 269 (2002). The Inter-American Court of Human Rights has similarly held that
the prohibitiou against torture is a jus cogens nonn, which prohibits an individual from return 10 a
country where that pelSon is likely to be tonured, even if the individual is suspected of terrorist
activities. Report on the Situation of Human Rights of Asylum Seekers within the Canadian Refugee
Determination System, Inter-Am. Court H.R., OEA/Ser.UVIII.I06, Doc. 40 rev., Februaty 28, 2000
(para 154). ("[Tlhe prohibition of torture as a norm of jus cogens - as codified in the American
Decl"",tion generally, and Article 3 of the U.N. Convention against Torture in the context ofexpulsion
- applies beyond the teons ofthe 1951 [RefugeeJ Convention. The fact that a pelSon is suspected ofor
deemed to have some relation to terrorism does not modify the ohligation of the State to refrain from
return where substantial grounds of a real risk of inhuman treatment are at issue.").

010 Report by the Special Rapponeur on Torture, Thea van Boven to the United Nations General
Assembly, U.N. Doc.A/59/324, Aug. 23, 2004, paras" 25-29, available al
http://daccessdds.un.orgidoc/UNDOCIGENIN04/4981521PDFIN0449852.pdf!OoenElement.
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treaties that incorporate the prohibition, and the nwnber and variety of states that have
ratified them.41 CAT has been ratified by an overwhelming majority of states.42 The
states that have not signed or ratified CAT are states that have yet to recognize fully the.
prohibition against torture in their own domestic law or practice. The practice of the
states that have ratified or signed CAT also supports the conclusion that the non­
refoulement principle embodied in CAT is widely accepted.43

The inclusion of similar prohibitions in a nwnber of multinational or regional
treaties enacted before CAT also supports the status of non-refoulement as a rule of
customary intemationallaw, and shows that the protection afforded by the principle has
expanded over time.44 For example, Article 13 of the Inter-American Torture
Convention provides that:

" To determine whether a principle included in international treaties is a part of customary international
law, U.S. courts will look to, inter alia, the "relative influence of [non-ratifying or signatory states) in
international affairs. Flores v. Peru, 343 FJd 140 (2" Cir. 2003) at 163: States that.are not party to
CAT include: Angola, the Bahamas, Barbados, Bhutan, Brunei Darussalam, the Central African
Republic, Democratic People's Republic of Korea, the Dominican Republic, Gambia, Guinea-Bissau,
India, Madagascar, Nauru, Nicaragua, Pakistan, San Marino, Sao Tome and Principe, Thailand and
Sudan. For a full list ofstates thatare not party to CAT, see .

http://www.unhchr.chltbsldoc.nsllnewhvstatbytreatv?ODenView&Start=I&Count=250&Expand-I.I#
li (last visited Apr. 19, 2005). Many of these states have a relatively low profile in international
affairs. Significantly, many ofthese states have committed themselves to the non-refoulemen! principle
by ratifYing other treaties that include the principle, including, for example, the African Union
Convention Governing the Specific Aspects of Refugee Problems in Africa, concluded on· Sept 10,
1969, entered intojOrce June 20, 1974, 1001 U.N.T.S. 45 (ratified by 44 states to date). For ratification
status ofthese treaties, see Office of the United Nations High Commissioner for Human Rights, Status
of Ratifications of the Principal International Human Rights Treaties, available at
http://www.unhchr.chlpdflreoort.pdf(StatusofRatifications) (last visited Apr. 19, 2005).

42 As of June 9, 2004, CAT had been ratified by 136 states and signed by 12 additional states. Only two
slates, the United States and Germany, entered reservations to Article 3. See Status of Ratifications,
supra note 41 (last visited Apr. 19, 2005)..Neither reservation indicates an intent 10 derogate from
CAT's non-4"ejoulement requirement. The U.S. ratification ofeAT states its understanding that Article
3.I's requirement of"substantial grounds" to mean "if it is lil<ely than not that he would be tortured."
[d. Germany declared its opinion that Article 3 exPressed an obligation on the part of a state, which·
was met by existing Geonan domestic law. [d.

4J Fifty-four states have recognized the competence of the Committee against Torture to teceive and
process individual communications concerning those states' practices under CAT Article 22. See
Status ofRatifications, supra note.41.

" See, e.g., American Convention on Human Rights, Nov. 22, 1969, KAV 2305,9 ILM 673 (1970),
O.A.S. Treaty Series No. 36, art. 5, P 2, OEAlSer. LNIII.23 doc. rev. 2, art. 5 entered intofaree July
18, 1978, available at http://www.cidh.org!Basicoslbasic3.hlm (last visited Apr. 19, 2005) (American
Convention). Article 22(8) of the American Convention stales that "In no case may an alien be
deportad or returned to a COWltry, regardless of whether or not it is his country of origin, if in that
country his right to life or personal freedom is in danger of being violated because of his race,
nationality, religion, social status, or political opinion." However, Article 27 of the American
Convention allows a state to derogate from Article 22 (and other provisions) during '1imes of war or
other public emergency that threaten the independence and security of the State party." See also 1987
Inter-American Convention to Prevent and Punish Torture, O.A.S. Treaty Series No. 67, entered into
farce February 28, 1987, reprinted in Basic Documents Pertaining to Human Rights in the [nter­
American System, OEAlSer.L.VIlI.82 doc.6 rev. I at 83 (1992), available at
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Extradition shall not be granted nor shall the person sought be returned
when there are grounds to beiieve that his life is in danger, that he will be
subjected to torture or to cruel, inhuman or degrading treatment, or that he
will be tried by special or ad hoc courts in the requesting States.'S

In Africa, regional treaties containing a non-refoulement standard include the
Convention Governing the Specific Aspects of Refugee Problems in Africa46 and the
African [Banjul] Charter on Human and Peoples' Rights.47

The European Convention for the Protection of Human Rights and Fundamental
Freedoms (European Conventiont8 does not contain an explicit prohibition against
refoulement. However, Article 3 of the Convention provides that "[n]o one shall be
subjected to torture or to inhuman or degrading treatment·or punishment" The European
Court has interpreted Article 3 to encOmpass a prohibition against refoulement, based on
what it expressly identifies as a set of shared norms: the "common heritage of politicaI
traditions, ideals, freedom and'the rule of law" of the states party to the European
Convention.49 In the seminal case ofSoering v. United Kingdom, the European Court of

http://www.oas.orgljuridico/englishffreatiesla·51.htmIOast visited Apr. 19,2005).

4S Unlike CAT and the European Court of Human Rights' case law on refoolement, the Inter-American
Conyention threshold for knowledge of likelihood of torture is not "substantial" grounds, but rather,
any ground for belief that a person will be subject to torture or cm treatment.

46 The COlJvention Governing the Specific Aspects of Refugee Problems in Africa, adopted 1974,
entered into force Iune 20, 1974, 1001 U.N.T.S. 45, available through http://www.africa­
union.orgihomelWelcome.htm (last visited Apr. 19,2005), art. 2(3) ("No person shall be subjected by
a Member State to measures such as rejection at the frontier, return or expulsion, which would compel
him to retum to or remain in a territory where his life, physical integrity or liberty would be
threatened.... ").

47 Adopted 26 June 1981, entered into force Oct. 21,1986, GAU Doc. CABILEG/67!3, Rev. 5, reprinted
in.21 I.L.M. 58 (1982), available through hnp://www.africa·union.orglhomelWelcome.htm (last
visited Apr. 19,2005), art. 2(3) ("No person shall be subjected by a Member State to measures such as
rejection at the frontier, return or expulsion, which would compel him to retum or' to remain in a
territory where his life, physical integrity or liberty would be threatened for the reasons set out in
Article I, paragraphs I and 2").

4' European Convention for the Protection of Human Rights and Fundamental Freedoms. 213 U.N.T.S.
222, openedforsignature Nov. 4; 1950, entered intoforee Sept. 3, 1953, as amended by Protocols Nos
3,5,8, and II which entered into force on 21 September 1970,20 December 1971, 1 Ianuary 1990,
and 1 November 1998 respectively, available al
hnp:/Iwww.echr.coe.intiConventionlwebConvenENG.pdf (last visited Apr. 19, 2005) (European
Convention).

49 .Soering v. United Kingdom, 161 Eur. Ct H.R. (ser. A) (1989), para. 88. The jurisprudence of the
European Commission in interpreting the principle' of nan-refouiement under the .European
Convention is particularly instructive because CAT Article 3's prohibition of refoolentent is based in
part on the jurisprudence of the European Commission of Human Rights. According to Burgers and
Danelius (who participated in the drafting. of CAT and whose authoritative text on the treaty includes
discussion of the CAT trtNaux preparaloires), CAT Article 3 was "inspired by the case law of the
European Commission of Human Rights with regard to Article 3 of the European Convention .... The
Commission has considered that the prohibition of torture and inhuman or degrading treatment in

13
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Human Rights held thaI the extradition to the United States of a German citizen accused
of murder in the United States and arrested in the United Kingdom would be a violation
of Article 3 of the European Convention. The court emphasized the absolute, non­
deiogable prohibition on,torture and of other inhuman or degrading treatment and held
that:

Article 3 makes no provision for exceptions and no derogation from it is
permissible in time o( war or other national emergency. This absolute
prohibition of torture and of inhuman or degrading treatment or
punishment under the terms of the Convention shows that Article 3
enshrines one of the fundamental values of the democratic societies
making up the Council of Europe. It is also to be found in similar terms in
other international instruments such as the 1966 International Covenant on
Civil and Political Rights and the 1969 American Convention on Human
Rights and is generally recognised as an' internationally accepted
standard.50

The court also examined whether the European Convention's Article 3 prohibition
against torture and cm treatment also applied to the extradition of an individual to a state
where the individual was at substantial risk for torture or cm treatment. The GOurt
concluded that it did:

The fact that [CAT]' should spell out in detail a specific obligation
attaching to the prohibition of torture does not mean that an essentially
similar obligation is not already inherent in the general terms of Article 3
of the European Convention. It would hardly' be compatible with the
underlying values of the Convention, that "common heritage of political
traditions, ideals, freedom and the rule of law" to which the Preamble
refers, were a Contracting St;lte knowingly to surrender a fugitive to
another State where there were substantial grounds for believing that he
would be in danger of being subjected to torture, however heinous the
crime allegedly committed .... [I]n the Court's view this inherent
obligation not to extradite also extends to cases in which the fugitive
would be faced in the receiving State by a real risk ofexposure to inhuman
or degrading treatment or punishment proscribed by that Article.51

.

article 3 of the European Coovention does not only oblige a Stale to prevent torture within its own
territory, but also to refrain from handing a person over to another State 'where he might, with some
degree of probability, be subjected to torture." BURGERS & DANELIUS, supra note 15, al125; see also
id al 125-128 (describing European Commission case law and the negotialions and discussions among
states thal lead to the final version of CAT Article 3, incorporating the !'uropean Commission's
interpretation ofArticle 3 of the European Convention).

'0 Soering v. United Kingdom, supra note 49.

SI fd

14

T ThTr'T A QQTl:'TPn



151

\

'.

UNCLASSIFIED

eRROl ANALYSIS OF INTERNATIONAL AND DoMESTIC LAWSTANDARDS

The European Court subsequently confinned its decision and extended the prohibition on
refoulemenl to any kind of forced removal or transfer of an individual where there are
substantial grounds to believe the person would face torture or ill-treatment.S2

The European Court of Human Rights has also addressed the nonn of non­
refoulement in the context ofterrorism and national security. The Court has held that the
prohibition against r10ulement is based on "one of the most fundamental values of
democratic society,"S and may not be violated even on national security grounds.S4 In
Chahal v. United Kingdom,55 the government of 'the United Kingdom claimed that the
jletitioner was a threat to the United Kingdom's national security, refused his claim for
asylum and issued a deportation order. The Court found, that Chahal would be in danger
orill-treatment if sent to India, and st3.ted that the absolute nature of Article 3 applied to
expulsion cases to block risky transfers. With respect to the United Kingdom's claim that
the petitioner posed a threat to its national security, the Court stated that:

The Court is well aware of the immense difficulties faced by States in
modem times in protecting their communities from terrorist violence.
However, even in these circumstances, the Convel)tion prohibits in
absolute tenns torture or inhuman or degrading treatment or punishment,
irrespective of the victim's conduct. ... The prohibition provided by'
'Article 3 against ilI-treatrnentis equally absolute in expulsion cases. Thus,
whenever substantial grounds have been shown for believing that an
individual would face a real risk of being subjected to treatment contrary
to Article 3 if removed to another State, the responsibility of the
Contracting State to safeguard him or her, against such treatment is
engaged in the event of expulsion . . . . In these circumstances, the ,
activities of the individual in question, however undesirable or dangerous,
cannot be a material consideration.56

The jurisprudence of these regional courts is not binding on the United States.
The uniformity with which these courts renoooce rejqu/ement to states where a person
would be in danger of being subjected to torture, however, reinforces the status of the

" Cruz Yarai v. Sweden, 201 Eur. Ct H.R. (ser. A) (t989) paras. 69-70 (holding that European
Convention Article 3's prohibition against a stale's transfer of an individnal to another state where,the
person will face a real risk of torture or cm treatment applies to expulsions as well as extraditions);
Vilvarajah and Others v. United Kingdom, 215 Eur. Ct. H.R. (ser. A)(I99I) para to3 (same).

" Chahalv. United Kingdom, 23 Eur. Ct H.R. 413 (ser. A)(I996), para. 79.

,. Tomasi v: France, 15 Eur. Ct H.R. 1 (Ser. A) (1992), para. I IS ("The requirements of the
investigation and the undeniable difficulties inherent in the fight against crinie. particularly with regard
to terrorism, cannot result in limits being placed,on the protection to be affurded in respect of the
physical integrity of individnals.").

" 23 Eut. Ct H.R. 413 (ser. A) (1996).

" ld paras. 79-80. See also Ahmed v. Austria, 24 Eut. H.R. Rep. 278, 287 and 291 (1997) (even
individnals that a transferring stale classifies as "undesirable or dangerous" may not be extradited or
transferred to a ~te "where substantial grounds have been shown for belieVing that the person
concerned faces a real risk of being subjected to torture."),
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prohibitions against torture and refouletnent as fundamental nonns of international law.
The extradition of an individual like Mr. Kulvir Singb Barapind to India under
circumstances which indicate that he would be in danger of being tortured would thus be
a violation ofsuch nonns.

.c. WHERE CIRCUMSTANCES INDICATE THAT IT IS MORE LIKELY THAN NOT

THAT AN INDIYIDUAL WOULD BE TORTURED UPO~TRANSFER TO A STATE,

.THE TRANSFER OF THAT INDIYIDUAL TO SUCH STATE WOULD BE A

VIOLATJON OF U.S. LAW

When Congress implemented CAT's non-re/oulement. proVISIOns througb
FARRA, it required relevant agencies' to promulgate all regulations'necessary to ensure
that the U.S. does not risk'contravening the rule.57 The FARRA Regulations broadly
protect three categories of people: (i) individuals subject to "summary exclusion" (also
known as "expedited removal"), (ii) individuals subject to removal orders, and (iii)
individuals subject to extradition orders. The various executive 'agencies use different
procedures when applying CAT protections to 'these categories of individuals. Since the
matter at hand relates solely to an extradition order, the discussion here is restricted to
legal standards applicable to the process ofextradition.

i. u.s. Law Governing Extradition

Generally, extradition from the United States is governed by 18 U.S.C. § 3184,
which confers jurisdiction on "any justice or judge of the United States" or any
authorized magistrate to conduct an extradition hearing under the relevant extradition
treaty. Under this statutory scheme, the extradition judge conducts a hearing in which the
government must establish the following elements: (I) the court has jurisdiction over the• subject matter and individual; (2) the crime charged is an extraditable offense under the
relevant extradition treaty; (3) there is 'probable cause that the detainee committed the
alleged' offenses; and, (4) the detainee has not 'shown by a "preponderance of the
evidence" a valid defense to the extradition.58 If, based on the evidence presented in the
extradition hearing, the government establishes these fuctors then the court may certify a .
detainee's extraditability. Such judicial determination. is "neither a final determination of
guilt or innocence nor a final determination of [the state's] treaty and foreign policy
obligations;" rather, it is a preliminary jurisdictional and evidentiary finding.59 If the
judge certifies'a detainee as e'\traditable, the process shifts to the secretary ofstate.

57 FARRA, supra note 6, §2242(b).

" 18 U.S.C. § 3184; see also Hooker v. Klein, 573 F.2d 1360, 1367 (9" Cir~ [978), cert. denied, 439 U.S.
932, 58 L. Ed. 2d 327, 99 S. Ct 323 ([978); In re Petition ofFrance for the Extradaion ofPhilippe
Sauvage, 819 F. Supp. 896,897 (S.D. Ca. 1993); MatterojDemjanjuJc, 603 F. Supp. 1468, 1470 (N.D.
OH 1985), citing, Bingham v. Bradley, 241 U.S. 511,60 L. Ed. 1136, 36 S. Ct 634 (1916); In Re
Extradition, 915 F. Supp. 206 (D. Guam 1995); Quinn v. lWbinsan, 783 F.2d 887, 783 (9'" Cir. [986);
Cornejo-Barreto v. Seifert, 218 F.2d 1004, 1009-1010.

,. [8 U.S.C. § 3184;Jn Re Extradition, 915 F. Supp. 206 (D. Guam 1995).
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Sections 3184 and 3186 vest the secretary of state with the responsibility for the
final determination of whether to surrender an alleged fugitive to a foreign state by means
of extradition.60 The regulations pertaining to extradition quote Article 3 of CAT,61 and
specify that "in order to implement the obligation assumed by the United States pursuant
to Article 3 of the Convention, the State Department considers the question of whether a
person facing extradition from the United States 'is more likely than not' to be tortured in
the State requesting extradition when appropriate in making this determination.'062 Using
the language of CAT Article 3, the regulations stipulate that in making this
determination, the authorities must take. into account "all relevant considerations
including, where applicable, the existence in the State concerned of a consistent pattern
ofgross, flagrant or mass violations ofhuman rights.'.63

ii. Standard ofProofand Evidence Required in CATClaims

The type of evidence needed to establish that an individual is "more likely than
not" to be tortured upon extradition is not·set ouf in the regulations. However, for CAT
claims in the context of immigration proceedings, the following evidence is generally.
considered:64 (i) evidence of past tortnre inflicted upon the applicant;6S (ii) evidence that

60 22 C.F:R. §9S.2(b).

61 22 C.F.R. § 95.2(a)(I).

61 22 C.F.R. § 95.2(b).

" 22 C.F.R. § 95.2(a)(2).

.. 8 C.F.R. § 208.16(c)(3), § 1208.16(c)(3). See genera/ly Virgil Wiebe et·al., Askingfor a Notefrom
Your Torturer: Corroboration and Awhentieation Requirements in Asylum. WitMa/ding and Torture
Convention Clajms~ in 1 American Immigration Lawyers AssociatiOn, 2001-02 Immigration and

.Nationality Law Handbook 414 (Randy P. Auerbach et al. eds., 2001). Jurisprudence of the Board of
Immigration Appeals (BlA) is not very helpful here. The BlA generally detennines each applicanrs
claim on a case-by-<:ase basis, looking to factors such as the applicanrs race, ethnicity, religion and
sex, specific country conditions and the nature ofthe crime the applicant committed. Malter ofM-B-A-,
23 I. & N. Dec. 474 (BIA 2002); Malter ofG-A-, 23 I. & N. Dec. 366 (BIA 2002). For example, in
2002 the BlA granted protection to an Iranian Christian ofAnneDian descent, who had been convicted
for drug crimes in the United States, based on his religion, ethnicity, U.S. drug conviCtions, and the
length of time he spent in the United States. Matter of M-B-A-, supra. At the same time, the BlA
denied protection to a Nigerian woman who was also convicted of a drug-related crime. Matter ofG­
A-, supra. In each case, the BIA looked to the applicants' testimony as well as the fmdings of the
Department ofState and various human rights groups about the conditions in the applicants' respective
countries. Compare Matter ofM-B-A-, supra at 479 (citing the State Departmenrs human rights report
to detennine that in Nigeria "domestic and international rights groups generally operate without
government restriction"); Matter of G-A.-, supra (quoting the 1999 State Department human rights.
report entry for Iran that there is "widespread use of torture and other degrading treatment" in Iran).
According to Gordon, Maihnan and Yale-Loehr, the authors of an authoritative treatise on U.S.
immigration law and procedure, "[ejssentially, while the 'more likely than not' standard requires only
'preponderance of the evidence,' the [BlA] in practice is looking for currenl and meaningful evidence
pertaining to how individuals similarly situated have been treated, not 'a chain of assumptions and a
fear of what might happen.'" CHARLES GoRDON, STANLEY MAiLMAN, & STEPHEN YALE-loEHR,
IMMIGRATION LAW AND PROCEDURE (Manhew Bender & Co. 2005), (GORDON & MAiLMAN) ch. 33.10
(citations omitted).
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the applicant could relocate to a part of the country of removal where he or she is not
likely to be tortured; '(iii) evidence of gross, flagrant or mass violations of human rights
within the country of removal, where applicable;66 and (iv) other relevant information
regarding conditions in the country of removal.67 The regulations state that the
applicant's own credible testimony, without corroboration, may be sufficient to establish
whether the "more likely t1fan not" standard has been met68 Similar considerations are
relevant here, and should guide the secretary ofstate's determination.

iii. The Process ofEx(radition

Generally, a decision to certifY a detainee as extraditable is made initially by a
judicial officer, and then the decision is presented to the secretary of state. If the
individual subject to an extradition order asserts that he or she will be subject to torture in
the stale of extradition, "appropriate policy and legal offices review and analyze
information relevant to the case in preparing a recommendation to the Secretary as to
whether or not to sign the surrender warrant.,,@ Even if the individual does not make a
claim pursuant to CAT, the State Department will give consideration "to the requesting
country's human rights record, as set forth in the annual Country Reports on Human
Rights'Practices, from the perspective ofArticle 3 [ofCAT].,,7o

The details of the process by which the secretary of state considers CAT claims in
the context of extradition is not known as this process has not generally been made
public. However, some gmdance can be gleaned from ihe manner in which the secretary
of stale makes determinations regarding the transfers of individuals outside the
extradition process. For example, according to the Ambassador-at-Large for War Crimes

6S 8 C.F.R § 208.16(c)(3)(i}, § 1208.16(c)(3)(1). See also e.g., Kioskl v. Sweden, Comm. No. 41/1996,
Committee Against Torture, 16th Sess.. P 9.3, CAT/Cl16/D/4111996 (1996) available al
hllp:/Iwww.asvlumlaw.orgldocsiCATlKioski v Sweden.pdf (last visited May 23, 2001) (claimant's
"history ofdetention and tortnre should be taken into account when detennining whether she would be
in danger'ofbeing subjected to torture upon her return"); GORDON AND MAILMAN, supra note 64.

.. See 64 Fed. Reg. 8478, 8480 (Feb. 19, (999).

61 GORDON AND MAILMAN, supra note 64.

.. 8 C.F.R. § 208.16fc¥2l, § J208.J6fc¥21. See Malter of Ibez-Gamboa, File No. A74-129-892 (BIA
May 24, 2000), reporled in 5 Bender's Irnmigr. Bull. 571 (June 15,2000) (deferral of removal granted
based on respondent's own testimony regarding pasttortnre and threatened future abuse, as well as the
State Department's findings regarding the strong likelihood of persecntion in Cuba of former political
prisoners). See also Matler of (mIme nol provided], '[Number not provided) (BIA Aug. 9, 2000),
reporled and discussed in 77 Interpreter Releases 1224 (Aug. 28, 2000) (grant ofdeferral of removal
upheld for respondent who credibly testified regarding his partieular danger of being tortnred because
ofhis sexual orientation if'eturned to EI Salvador). BUI see Wang v. Ashcroft, 320 F.3d 130, 144 (2""
Cir. 2003) (in the context ofa deportation, the court found that a testimooy ofa claimant who deserted
the Chinese anny "(1) that he was beaten for his first [military desertion] allempt [in China), (2) that he
was told that he would be beaten to death ifhe deserted again. (3) that he was likely to be imprisoned if
returned to China, and (4) that persons he.knew had not fared well in Chinese prisons" was "not
sufficient to establish that Wang is "more likely than not" to be tortnred ifreturned to China.>0)

., U.S. Initial CAT Report, supra note 25, para. 167.

70 [d.
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Issues, in the context of transfers of individuals from Guantanamo to foreign states, the
main concern of the State Department is to ensure that:

the foreign government concerned will treat the detainee humanely, in a manner
consistent with· its international obligatiol1l!, and will not persecute the individual
on the basis of his race, religion, nationality; membership in a social group, or
political opinion. The Department is particularly mindful of the longstanding
policy of the United States not to transfer a person to a country if it determines
that it is more likely thaIt not that the person will be tortured or, in appropriate
cases, that the person has a well-founded fear of persecution and would not be
disqualified from persecution protection on criminal- or security-related
grounds.71

Thus, acting under her obligation to implement FARRA's codification of the prohibition
on refoulement, the secretary of state will decline to authorize transfer of an individual
who is more likely than not to be tortured upon retorno

iv. Review ofthe Decision ofthe Secretary ofState to Transftr a Detainee in
the face ofa risk oftorture

The DOS regulations implementing the non-refoulement obligation assert that
decisions ofthe secretary ofstate concerning surrender ofalleged fugitives for extradition
"are matters of executive discretion not subject to judicial review."n The regulations
further provide that.

pursuant to FARRA Section 2242(d), notwithstanding any other provision
of law, no court shall have jurisdiction to review these regulations, and
nothing in Section 2242 shall be construed as providing any court
jurisdiction to consider or review claims raised under the convention or
Section 2242, or any other determination made with respect to the

'application of the policy set forth in Section 2242(a), except as part of the
review ofa final order of removal pursuant to Section 242 of the INA.7J

As the regulations note, the final clause allowing for review in the context of final orders
of removal is not applicable to extradition.74 Despite the language in the regulation
precluding other forms of judicial review, in at least one case, the Ninth Circuit Court of'
APpeals has held that a petitioner may seek judicial review of adecision to extradite him

11 Mahmoad Abdah et. al. v. Bush, Civil Action No. 04-1254 (D. D.C. 2005), Exhibit: Declaration af
Pie"e-RlcharJ Prosper (on file with the Center for Human Rights and Global Justice) ("Prosper
Declaration").

12 22 C.F.R. § 95.4.

" ld.

" ld
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by the secretary of State.75 This holding was based in part on the concern by the Court
that while FARRA imposed on the secretary of state a duty to ensure that individuals are
not returned to states where they will be tortured, the DOS regulations appear to give the
secretary ofstate the discretion to decide to return an individual even in. the face of such a
risk.76 Reasoning that the agency's treatment of the mandatory duty not to return as a
discretionary matter would" be "contrary to both the statute and the Convention," the
Court held that the petitioner would have the ability to seek review via a habeas petition
once the Secretary had decided to surrender him to the requesting state.

. Such a conclusion is consistent with CAT, which requires each state party to enact
legislative and administrative measures to preventtorture.77 Interpreting these
obligations, the CAT Committee has expressed particular. cOncern about instances in
which individuals are transferred to requesting states without the right to appeal the
decision to surrender them.78 Most recently, the CAT Committee, in Agiza v. Sweden,79"

" See text accompanying note 10. In addition, in Mlronescu v. i:ostner et aI, 345 F. Supp. 2d 538 (D.C.
N.C. 2004), tlte U.S. District Court for tlte Middle District of North Carolina left oj>en the possibility
that a decision on extmdition by the Secretary of State could be subject to judicial review, noting
simply that the issue was not ripe since in that case the Secretary had not yet rendered the decision.

" See Camejo-Barreto, supra note 7 at 1014 ("Although the statute imposes a mandatory duty on the
Secretary to implement lbe FARR Act, lbe regulations promulgated by the Department of Slate
indicate !bat the Secretary's duty is discretionary... We generally·defer to an agency's construction of
the statute it administers... We are required, however, to reject those interpretations that are contrary
to Congressional intent ..We therefore reject the argument, advanced by the government,· that these
regulations preclude judicial review of the Secretary's extradition decisions.
Congress indicated its pr~ferenoo for agency enforcement of the U.S. obligations under the Torture
Conventjon in the FARR Act This scheme is consistent with Article 3 of the Torture Convention,
which states that "the competent authorities" are required to ensure !bat extraditees are not returned if
there "are substantial grounds for helieving" !bat the fugitive "would be in danger ofbeing subjected to
torture." What wauld be contrary to both the statute iutd the Convention, is a finding that the
Secretary's decision. are wholly discretionary. Article 3 is written in mandatory, not precatory
language: "no State Party shall •.. extradite"'a person likely to moo torture... The FARR Act is
similarly forceful: U.S. agencies are directed to "implement the obligatio", of the United States uader
Article 3" of the Torture Convention. As a principle of.statutory construction, "we generally construe
Congressional legislation to avoid violating international law." . . .In this case, the most
straightforward construction is perfectly consistent with intemationallaw. (citations omitted)..

77 See CAT, supra note 2, art 2(1) ("Each Slate Party shall take effective legislative, administrative,
judicial or other measures to prevent acts nftorture in any territory under its jurisdiction") and Article
2(2) C'No exceptional circumstances whatsoever ... may be invoked as ajustification of torture.").

" Committee Agai",t Torture, Concluding Obseryetions, Sweden, U.N. Doc. CAT/CIXXYIIIICONCL.I,
para. 6 (2002) ("The Committee [against Torture] ... records its concern at the following: ... (b) The
Special Control of Foreigners Act, known as the anti-terrorism law, allows foreigners suspected of
terrorism to be expelled under a procedure which might not be in keeping' with tlte Convention,
liecause there is no provision for appealj.

79 Agiza v. Sweden, Communication No. 23312003, Committee Against Torture, U.N. Doc.
CAT/CI341D123312003, 20 May 2005. In Agiza v. Sweden, Ahmed Agiza was expelled from Sweden
to Egypt. Agiza sought asylum in Sweden, but was excluded from refugee status based on evidence he
was associated with rsramist groups responsible for acts ofterrorism. Tojustify the expulsions, the
Swedish govermnent relied upon "diplomatic a;surances" or formal guarantees from the Egyptian
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held that article 3 of CAT must be interpreted as encompassing a remedy for its breach.so
Specifically, the CAT Committee stated that "the right to an effective remedy contained
in article 3 requires...an opportunity for effective, independent and impartial review of
the deicision to expel or remove, once that decision is made, when there is a plausible'
allegation that article 3 issues arise."S1 The CAT Committee further noted that "[w]hile
national security concerns ffiight justify some adjustment to be made to the particular
process of review, the mechanism cbosen must continue to satisfy· article 3's
requirements ofeffective, independent and impartial review.,,82

The CAT Committee's decision in Agiza v. Sweden is consistent .with the
Committee's prior jurisprudence. In Arana v. France, the CAT Committee found
violations of CAT Article 3, in part because the bandover of the detainee by the French
pollee to the Spanish police was not subject to judicial oversight:

The deportation was effected under an administrative procedure, which the
Administrative Court of Pau had later found to be illegal, entailing a direct
bandover from police to police .... At.the time of the consideration of the
[previous] report... , the Committee expressed its concern at the practice
whereby the police hand over individuals to ,their cowrterparts in another
country •..without the intervention of a judicial authority and without any
possibility for the author to contact his family or his lawyer. That"meant
that a detainee's rights had not been respected and had placed the author in
a situation where he was particularly vulnerable to possible abuse. The
Committee recognizes the need for close cooperation between States in the
fight against crime and for effective measures to be agreed upon for that
purpose. It believes, however, that such measures must fully respect the
rights and fundamental freedoms ofthe individuals concemed.8J

government that the two men would not be tortured and would have filir trials upon retum. Agiza
alleged that while in detention in Egypt he was subjected to torture. The CAT Committee found thai
Sweden breached its obligations under articles 3 and·22 ofCAT.

80 Agiza vSweden, supra note 79, para13.7

81 Id..

" Agiza v. Sweden, supra note 79, pam. 13.8

13 Arana v. France, Communication No. 63/1997, Committee Against Torture, U.N. Doc.
CAT/C!23/D/63/1997 (2000)., pam. 11.5. In Arana v. France, an individual who had been convicted
in France of belonging to the Basque separatist group ETA was sought by Spanish police on suspicion
that he was a member of the· ETA leadership. Spain sought deponation from France through an
administrative procedure, whereby detainees could be. exchanged between the two nalions' police
forces without judicial oversight or intervention. .
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The reasoning of the CAT Committee fmds resonance in the case of Shamayev
and others v Georgia and Russia,84 decided.by the European Court of Human Rights on
April 12, 2005. Shamayev concerned individuals who were subject to extradition from

. Georgia to Russia on the basis of a request by the government of Russia. The Russian
authorities sought the men for various crimes of terrorism. The applicants were detained .
by Georgian officials and transferred to Russia without having been informed of the
decision to extradite them, and without having an opportunity to c~Ilenge the decision to
return them, despite their fear oftorture. The European Court ofHuman Rights found that
Georgia had violated the applicants' right to an effective remedy, combined with the right
to be free from torture, as guaranteed by Articles 13 and 3 of the European Convention
for $e Protection of Human Rights and Fundamental Freedoms.S5 The Court found that
the Convention had been violated when the Georgian authorities prevented the applicants
from seeking relief from transfer on the basis that they feared torture if returned to
Russia.!6 . .

A 2002 case decided by the Supreme Court ofCanada also supports the reasoning
of the CAT Committee.S7 In Manickavasagam Suresh v. The Minister ofCitizenship and
Immigration and the Attorney General ofCanada, the Court examined the adequacy of
procedural safeguards in the context of the non-refoulement obligation set out in CAT
Article 3. The Court held that "[g]iven Canada's commitment to the CAT, we find that
... the phrase 'substantial grounds' raises a duty to afford an opportunity to demonstrate
and defend those grounds.',s! The court added that "[w]here the Minister is relying on
written assurances from a foreign government that a person would not be tortured, the
refugee must be given an o~portunity to present evidence and make submissions as to the
value ofsuch assurances."s While this case is ofcourse not legally binding on the United
States, it offers useful guidance on the interpretation ofU.S. CAT obligations.

&4 Affaire Chamalev el J2 autres c. Georgie .et Russie (Shamayev and others v. Georgia and Russia), _
Eur. H.R. Rep. _ (2oo5).(nol yet available in English).

15 European Conventionfor the Protection afHuman Rights and Fundamental Freedoms, supra ~ote 48.

.. Chamalev. supra note 84. at paras. 460-461.

.7' Manickovasagam Suresh v. The Minister o/Citizenship and Immigration and the Attor/,.y General 0/
Canada (Suresh v. Canada), 2002, SCC 1. File' No. 27790. January II. 2002 available at
http://www.lexurn.umontreal.calcsc-scc!enfpubI2002lvolllhtrnIl200Zscrl 0003.hlml (last visited Apr.
19, Z005).

" ld para. 119.

19 ld para. 123.
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v. Application to the Facts

Based on the analysis above, we conclude that the secretary of state is under an
obligation to consider all relevant facts when exercising her duty to withhold extradition
of an individual who is more likely than not to be tortured upon surrender. The relevant
facts in this case include the existence in India ofa consistent pattern ofgross, flagrant or
mass violations of human rights, the experience of other similarly situated returnees to
India who report that they were tortured upon return, and the particularized circumstances
facing Mr. Kulvir Singh Barapind himself. Extradition of Mr. Barapind to India under
circumstances which indicate that it is more likely than not that he would be tortured
would plainly violate U.S. law and policy. Finally, because of the mandatory nature of
the duty imposed on agencies in FARRA, it is .likely that the Ninth Circuit Court of
Appeals would subject a decision by the secretary of state to extradite Mr. Barapind to
judicial review using the rule set out in Cornejo-Barreto v. Siefert. .

•• + • *
For the foregoing reasons, we urge the secretary of state'to exercise her duty to

withhold extradition where the relevant facts demonstrate that it is more likely than not
that an individual will be subjected to torture upon return. Assuming the facts are true as
alleged in the case ofMr. Barapind, extradition should be withheld in this case.

o .

Respectfully submitted. va~-Ik~~---
Margaret Satterthwaite
Research Director
Center for Human Rights & Global Justice
New York University School ofLaw

~
Angelina Fisher
Assistant Research Scholar
Center for Human Rights & Global Justice
New York University School ofLaw

May 27, 2005
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APPENDIX

STATE OF of ISRAEL

DORTT BEINISH, I hereby declare that:

1. I am State Attorney for the State oflsrael and I
have practiced law for twenty-two years. In my official
capacity, 1, and my duly appointed fepresentatives,
represent the State of Israel in all matters in which the
State of Israel is a party, including all criminal
prosecutions. In addition, I have personally participated
in numerous criminal investigations and trials. During
my practice in the State Attorney's Office, I have had
responsibihty for the execution of the criminal laws of
the State of Israel and I have become knowledgeable
about the laws of Israel and the decisions ofour courts.

2. On 25th June 1987, Israel submitted a Request to
the United States for the Extradition of Mahmoud EI·
Abed Ahmad. also known as Mahmoud Abed Atta
(hereinafter, "Alta"), so that he could be tried in ['*92J
Israel on charges of murder, attempted murder, causing
harm with aggravating intent, attempted arson, and
conspiracy to commit a felony. I am familiar with the
evidence and the charges in this case. and with the
content of the files of Israel regar:ding this matter. IfAtta
is extradited to Israel in accordance with the Request, he
will be tried before the District Court of Jerusalem for
the criminal offenses set out in the Request.

3. The District Court of Jerusalem has jurisdiction
oyer this matter. It is not a military court. It is a court
before which civilian criminal offenders are tried. The
Cowt will be composed of three legally trained.

. professional judges, who owe allegiance to no one but
the law and are subject to no authority other thaD the law.

4. In accordance with Article XIII of the Convention
on Extradition between Israel and the United States, Atta
will be tried in Israel for only those offenses set forth in
Israel's Request for Extradition. Alta will not be tried
before any military court or tribunal and will not be
charged with aoy offenses provided for under any
military Jawor regulations oflsrael

5. The offenses set out in Israel's request to extradite
Atta [**93] arc ordinary criminal charges, under Israel's
Penal Law, which would be brought against any person
who was accused ofsimilar acts. .

6, Alta's trial in Israel will be a criminal trial,
conducted in conformity with established judicial
procedures. Atta will be afforded [*42IJ all rights and
protections set out in Israelis Penal Law, Criminal
Procedure Law, and Evidence Ordinance. as welt as
those rights set forth in all other laws pertaining to

. criminal trials. In criminal trials in IsraeL the accused is

UNCLASSIFIED

RELEASED IN FUL~I.36a
presumed to be innocent and the State has the burden of
proving the guilt of the accused beyond a reasonable
doubt. Atta will be permitted to be represented by
counsel of his choosing from lawyers who are members
of the Israel Bar, All trial proceedings will be translated
into a language in which Atta is fluent. Atta's attorney
will be pennitted to cross...exam witnesses presented by
the prosecution. Similarly, in accordance with Israel's
Criminal Procedure Law, Atta will be entitled to have his
own witnesses testify on his behalf. If Atta so chooses,
he may testilY on his own behalf.

7. Upon Alta's extradition to Israel he will be held in
a civilian detention facility in accordance with Israel's
[**94] 'Prison Ordinance and regulations promulgated
pursuant thereto. Atta will be de-tained in a prison facility
in Israel and not in the Administered Territories. SUbject
to the regulations governing the operations of Israel's
prisons. Ana will be pennitted visits by members of his
family. Atta may receive an unlimited number of visits
by his attorney during regular Visiting bours at the prison
facility. Officials of the United States Embassy may
make arrangements to visit Atta while he is incarcerated.
If Atta is convicted of any of the charges alleged in the
Extradition Request, his detention will be continued in a
prison facility under the same terms and conditions set
forth above.

[8J.... the Court inquired about the application of
Section lOA of the Evidence Ordinance Law, 5733-1973
(hereinafter referred to as the "Evidence Ordinance") The
legislative intent in enacting Section lOA was to protect
a witness that provides a statement in a criminal
proceeding and to bring criminals to justice_ The
legislative objective was to make a prior, out of court
statement admissable in order to eliminate any benefit
that might otherwise be derived from aSserting improper
pressure [**95] upon 3: witness to change his testimony
at trial or refuse to testify. Section lOA only applies to
the statements of witnesses in a criminal proceeding and
does not apply to the defendant's statements as it relates
to bis particular triaL A defendant's statement is dealt
with by the provisions of Section 12 of the Evidence
Ordinance.

Section lOA(a) ptovides as follows:

A written statement made by a witness out
ofcourt shall be admissible as evidence in
a criminal proceeding if--

(I) its making has been
proved at the trial and
(2) the person who made it
is a witness at the trial and

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN
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MINISTRY OF EXTERNAl AfFAIRS

NEW DELHI

T-413l1112004 6" Febnlary, ZOII6

RELEASED IN FULL
The MInistry of Enemal Affaln presents 'its compliments to

the Embllsly of the United States of America in New Delhi and with

reference to their Note Verbale No. 06l054JPoi dated 1811> January,

2006 hIlS the honour tn slate that In the context of the ntnldltloll of

''v<:~ef02 2006 13:00 rAI 9111%3752521
'" '

KlilblrSlDgh Kulbeera@Baraplnd, india hIlS slgaed the c;:onvenflon

against Torture and other CrUel, Iahumau or Degrading treatment

or Pnnlshinellt, 1984. As a signatory, india has good-faith obligation

not to aet against the objectives aDd purposes of the Convention.

%. The Indian Consntuwn provides for the protection of life aDd

personal Uberty. It guarantees aecused persons the rlght 10 be

defeaded by a legal practitioner of his or her choke. India has

Ieglslallon for the proteetion of human rights. The National and

States Human Rights Comllllsslolis tan Visit prisons and can enquire

on their own initiative or on a petition Into any complaint of human

rights violation. Indian criminal law prohibits the use of force or

caU8blg'hurt to extort con~loD. Persons violating these provisloas

are subject to prOseCUtiOD and imprisonment. Extracts from the

Indian Penal Code of relevant sections are enclosed.

3. Furtber, family membe1'll. attorneys of a person extradited to

India as weD as tbe Haman RlgbtB Commissions bave access 10 them.

0fficlaIS of ibe country extraditing a~ve mllY also baveaccess on

m:iproca.l basis.

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SElLIN UNCLASSIFIED
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Cogan, Jacob K

From:
Sent:
To:
SubJect:

"

Ellis, Jeffrey E
Wednesday, June 07, 2006 9:37 AM
Cogan, Jacob K '
From New Delhi, re: Barapind

RELEASED IN PART
Bl,1.4(B)

1
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Mr. Cogan,
Below is what the New Deihl staff sent tOday with regards to the case of Baraplnd.

-Jeff Ellis

(SaUl Barapind Assurances: In the event that Barapind is extradited back to India, Post has solid
contacts with a number of human rights NGO's that could act as intermediaries and forward details of
the conditions of his incarceration. Post's Human Rights officer (Greg Drazek until August 3, and
Heather Rodgers thereafter) will be the point of contact for the Barapind case. Howard Madnick and
his replacement Kaia Schwartz will also monitor Barapind's status.

{SBUI Abu Salem's Lawyers Allege Breach of Assurances; Outcome Relevant to Barapind
Extradition:

J

(SBUI As to Barapind, the Rule of Speciality (an extradited prisoner may only be tried for the
offenses for which the requesting state sought extradition and presented evidence in support of its
contentions to the sending state) is contained within the US-India Extradition Treaty, whereas India
does not have an extradition treaty with Portugal that would normally stipulate Speciality. Also, per
MEA Diplomatic Note T-413/11/2004 dated March 29, 2006 (Which we reported in NEW DELHI
2171): "Once Mr. Barapind is extradited to India. the US Govemment will be informed about the
status of the criminal trial against him for the alleged offenses in accordance with the provisions of
the Indo-US Extradition Treaty." We provide news of the Abu Salem case to the Desk as background
in case it begins to factor into Barapind's lawyers pleadings.

UNITED STATES DEPARTMENT OF STATE
CLASSIFIED BY DEPT. OF STATE, L. HEDGBETH, DAS, A/ISS
REVIEW AUTHORITY: THEODORE SELLIN
CLASSIFICATION: CONFIDENTIAL REASON: 1.4(B)
DECLASSIFY AFTER: 7 JUN 2016
DATE/CASE lD: 21 JUL 2008 200603431
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Guilan\ MichelK

Ffbm:
Sent:
To:
:Subject:

Cogan, Jacob K
Tuesday, June 13, 2006 12:21 PM
Guilani, Michel K
FW: Barapind draft press guidance

RELEASED IN PART
B6

-----Original Message----­
From: Bill and Tina Bartlett
Sent, Tuesday, June 13, 2006 12,04 PM
To; Sim, Cheryl Ji Cogan, Jacob K; Madnick, Howard J; Pomper, Stephen E; Reichelderfer,
Thomas; Messick, Scott; Bartlett, William M; Keshap, Atul; Drazek, Gregory;' '; Lambert,
George
Cc: Keshap, Atul; Vu, Trung M; Placanica, AnnaMaria; Anderson, Michael H; Haughton,
Maurice; WMS, WMSAgent(CA!CST!DO} j Kennedy, David; Reichelderfer, Thomas; II; "; "i "j

"; Messick, Scott; Chew, Roberta L (SCA/INS); Ellis, Jeffrey E (SCA/INS); Howard,
Jeremiah H; SCA-INDIA-ONLY-DL
Subject: RE: Barapind draft press guidance

Fine - I will be on a flight over the Atlantic myself on Friday, so will need to hand this
off to RSO or· Legat to follow up after Thursday, our time.
1 will try to get more specific detail from MEA tomorrow morning. It has been fun.
Extradition has got to be easier, if not as interesting at my next
pos t. cheers, Bi11

-----Original Message-----
From, Sim, Cheryl J [maUto, simCJ@state.gov]
Sent: Tuesday, June 13, 2006 9,12 PM
To: Cogan, Jacob Kj Madnick, Howard J; Pomper, Stephen E; Reichelderfer, Thomas; Messick,
Scott; Bartlett, William M; Keshap, Atul; nrazek, Gregory; I I; Lambert, George;. Bartlett,
Tina (New Delhi Internet)
Co: Keshap, Atuli vu, Trung Mj Placanica, AnnaMariai Anderson, Michael H; Haughton,
Maurice; WMS, WMSAgent(CA/CST/OO); Kennedy, David; Reichelderfer~ Thomas; If; "; llj I';

"; Messick, Scott; Chew, Roberta L (SCA/INS); Ellis, Jeffrey E (SCA/INS); Howard,
Jeremiah H; SCA-INDIA-ONLY-DL
subject: RE: Barapind draft press guidance

The Indian Embassy just called to relay the following, which they said was also·shared
with our folks in New Delhi:

The Indian police escorts will now arrive·on FRIDAY June 16 at Newark. The handover will
take place then (apparently they had difficulty booking tickets to arrive/depart here)

Travel documen~ will be issued to Barapind.

Cheryl

UNITED STATES DEPARTMENT OF STATE
REVIEW AUTHORITY: THEODORE SELLIN

1
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From: Cogan, Jacob K
Sent: Tuesday, June l3, 2006 ll:32 AM
To: Madnick, Howard J; pomper, Stephen E; Reichelderfer, Thomas; Messick, Scott; Bartlett,
William Mj Keshap, Atul; Drazek, Gregory; ; Lambert, George; Bartlett, Tina (New Delhi
Internet)
Cc: Keshap, Atul; Vu, Trung M; Placanica, AnnaMariai Anderson, Michael Hi Haughton,
Maurice; WMS, WMSAgent{CA/CST/DO) i Kennedy, DavidiReichelderfer, Thomas; ; i ; ; ;
Messick, Scott; Chew, Roberta L (SeA/INS); Ellis, Jeffrey E (SCA/INS); Howard, Jeremiah H;
SCA-INDIA-ONLY-DL
Subject, RE, Barapind draft press guidance

L/LEI will be transmitting the surrender warrant (under cover of a dipnote) to the Indian
Embassy today.

We will have comments on the draft press guidance later today.

From, Madnick, Howard J (NEW DELHI)
Sent, Tuesday, June 13, 2006 10,29 AM
To: Pomper, Stephen E; Reichelderfer, Thomas; Messick, Scott; Bartlett, William M; Keshap,
Atul; Drazek, Gregory; Dave.Cottrill@usdoj.gov; Lambert, George; Bartlett, Tina (New Delhi
Internet)
CCt Keshap, Atul; Vu, Trung M; Placanica, AnnaMaria; Ander-son, Michael Hi Haughton,
Maurice; Madnick, Howard J; WMS, WMSAgent{CA/CST/DO); Kennedy, David; Reichelderfer,
Thomas; Warlow, Molly; Ivanova, Anna; Cogan, Jacob K; Cottrill, Dave; Price, Dale (DSMS);
Fahey, Sean; Messick, Scott; Chew, Roberta L (SeA/INS); Ellis~ Jeffrey E (SCA/INS);
Howard, Jeremiah H; SCA-INDIA-ONLY-DL
Subject: RE: Barapind draft press gu~dance

this is pure strawman, please pull it apart to your hearts' content, I welcome your
inputs. also, I tried to pull together the most comprehensive e-mail list for washington
& Delhi, I apologize if this is going to uninterested parties but if we expect Barapind
bac~ in India soon, I'd rather err on the side of inclusion vice exclusion.

liThe US on (fill in date) extradited Mr. J<ulvirSingh Barapind to India under the terms of
our Extradition Treaty. He is wanted for serious crimes in India, and the US government
has turned him over to the Indian government so he can stand trial for the crimes of which
he is accused. This extradition is just the most recent example of US-India law
enforcement cooperation. II .

(if asked whether we believe Barapind will be tortured in custody' -- I have no doubt some
NGOs will be tipped off, and they may in turn tip off
reporters): "The Ind.ian government has provided us with assurances that Mr. I
Barapind I s treatment while in custody will be consistent with the rights he enjoys under .'
the l~di~w constitution and la~j~, i~cluding protection ag~iu~= being tortured. ~~~~~ ~

considered revi~w of these assurances, the US government agreed that Mr. Barapind's rights

2



173

UNCLASSIFIED
as a citizen under the Indian Constitution will be protected. II

{if asked about any specific aspects of Barapind's case, the charges filed against him,
etc}: l'Mr. Barapind is sought by the Indian government for crimes committed in India. You
will have to ask the I~dian government for comment. n

note: we at Post also welcome your input on how to use this guidance. we plan to see the
Indian A/s equivalent for us to ask him his druthers between press release and if-asked
guidance, we are tentatively leaning toward the latter, but your thoughts are welcome

Howard Madnick
Political Section
US Embassy, New Delhi
Tel: 2419-8657

-----Original Message----­
From: Pomper, Stephen E
Sent: TuesdaYI June 13, 2006 7:04 PM
To: Reichelderfer, Thomas; Messick, Scott; Bartlett, William M; Keshap, Atul; Madnick,
Howard J; Drazek, Gregory
Cc: Sherman, Richard M; Lambert,'George; Vu, Trung Mj Galoski, Joseph {@dhs.gov); Galoski,
Joseph Pi Harry Marshall; Beckmeyer, Charles R; Haughton, Maurice; Kennedy, David; Cogan,
Jacob K; Howard, Jeremiah H
Subject': RE: Barapind

Folks-

Thanks for all of your attention to this matter. Weill be happy to review press guidanc~.

I gather that a'draft will originate at post?

Also, I am just getting back· up to speed on this matter: Have we worked out the kinks
concerning travel?

Steve

From: Reichelderfer, Thomas (NEW DELHI)
Sent: Tuesday, June 13, 2006 5:12 AM
To: Messick, Scott; Bartlett, William·M; Keshap, ,Atul; Madnick, Howard Jj Drazek, Gregory
Cc: Sherman, Richard M; Lambert, George; Vu, Trung M; Galoski, Joseph (@dhs.gov);.Galoski,
Joseph p~ Harry Marshall; Pomper, Stephen E; Beckmeyer, Charles R; Haughton; Maurice:
l~CL;'1~d.:z·, .;)a-y-id
Subject: RE: Barapind

3
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As discussed, PA looks forward to getting clear and approved guidance On what "to say about
this if we are asked. Thanks.

-----Original Message----­
From: Messick, Scott
Sent, Tuesday, June 13, 2006 12:53 PM
To: Bartlett, william M; Keshap, Atul; Kennedy, David; Madnick, Howard Jj Drazek, Gregory
Cc: Sherman, Richard M; Reichelderfer, Thomas; Anderson~ Michael Hi Lambert, George; Vu,
Trung Mj Galoski, Joseph (@dhs.gov); Galoski, Joseph Pi 'Harry Marshall'; pomper, Stephen
Ej Beckmeyer, Charles R; Haughton, Maurice
Subject, RE, Barapind

Bill,

I was out of the office for the past few days and just wanted to confirm that Gor
officials will travel to the U.S. to pick up Barapind. Is this correct? We had a request
to assist the USMS in this extradition from our DS/USMS liaison office in DC and I just
wanted to close the loop. I will confirm with DB and the USMS as well. Thanks.

Scott

U.S. Dept. of State
Bureau of Diplomatic Security
u.s. Embassy, New Delhi
phone: 91-11-2419-8000, ext. 8089
Fax, 91·11·2419-8433

-----Original Message---~­

From: Bartlett, William M
Sent: Tuesday, June 13, 2006 11:41 AM
To: Keshap, Atul; Kennedy, David; Madnick, Howard J; Drazek, Gregory
Cc: Sherman, Richard M; Reichelderfer, Thomas; Anderson, Miphael H; Lambert, George; Vu,
Trung M; Galosk~, Joseph (@dhs.gov); Galoski, Joseph P; Messick, Scotti 'Harry Marshall';
Pomper, Stephen E
Subject: RE: Barapind

I see this as more Pol and PD's call, but I am assuming they will treat him
well and documenting that could be useful in the future. Bill

-----Original Message----­
From: Keshap, Atul
Sent, Tuesday, June 13, 2006 11:11 AM
To: Bartlett, William Mi Kennedy, David; Madnick, Howard J; Orazek. Gregory
Cc: Sherman, Richard M; Reichelderfer, Thomas; Anderson, Michael H; Lambert, George; Vu,
Trung.M; Galoski, Joseph (@dhs.gov); Galoski, Joseph Pi Messick, Scotti 'Harry Marshall';
Pomper, Stephen E
Subject: RE: Barapind

if we are leaning toward press coverage, i'll check with jaishankar if he thinks it would
be appropriate/helpful· or if it raises other issues/problems. tx

2~igin~1 Message----­
From, Bartlett, William M

4
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-----Original Message--~-­

From: Madnick, Howard J
Sent: Tuesday, June 13, 2006 9:40 AM
To: Bartlett, William M; Keshap, Atul; Drazek, Gregory
Cc: Sherman, Richard M; Kennedy, David; Reichelderfer, Thomas; Anderson, 'Michael H;
Lambert, George; vu. Trung M; Galoski, Joseph (®dhs.gov); Galoski, Joseph Pi Messick,
Scott'
Subject: RE: Barapind

Does anyone know who from the Emb "greeted Cheema @ the airport (per Jacob's e-mail)?

Would the Gor balk if we take photos of Barapind on arrival, to send back to h1s
attorneys?

Bill - Thank you for so much here.

Who is/are the GOl point(s} of contact for Barapind's movements once he arrives in Delhi?
We need to assume that, even if it is unintentional, at some point we will be left out of
he .loop on something, and we'l~ need to know how we re-insert ourselves to comply with
what Barapind's lawyers want~

If this one gets bumpy it could impact future extraditions.

Do you have
me before.
ranks?

the ranks of the policemen? I think Man Singh might be the DIG who's called
Maybe Trung or George can tell us their relative seniority based on their

David - Letlg recycle as much as we can out of Cheema -- can you fwd us what was used
then? I agree that less is more.

Howard Madnick
political Section
US Embassy, New Delhi
Tel: 2419-8657

1 -

-----Original Message----­
From: Bartlett, William M
Sent: Tuesday, Juqe 13, 2006 8:59 AM
To: Keshap, Atul i Madnick,' Howard J; Draze.k, Gregory
Cc: Sherman, Richard Mi Kennedy, David; Reichelderfer, Thomas;' Anderson, Michael Hi
Lambert, George; Vu, Trung Mi Galoski, Joseph (@dhs·99v}i Galoski, Joseph P
Subject: RE, Barapind

RSO and Legat. ICE really hasn't been involved, but I try to keep them in
the loop. I will leave this one to Pol, but we really should have press
guidance ready if we are going to be at the airport and hearing. David was
involved in the Cheema return and may have something from that. I would
expect we wouldn't want to say a loti but will need to have something ready.
Escorts will be from Punjab police. Bill

-----Original Message----­
rrc~: ~~~~ap, Atul
Sent: Tuesday, June 13, 2006 8:45 AM

6
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To: Bartlett, William M; Madnick, Howard J; Drazek, Gregory
CC:Sherrnan, Richard M
Subject: RE: Barapind

Thanks. Weill be sure to do the needful. Which others are Embassy stake-holders? RSO?
ICE? tx.

-----Original Message----­
From: Bartlett, William M
Sent: Tuesday, June 13, 2006 8:44 AM
To: Cogan, Jacob K; Madnick, Howard J; Drazek, Gregory
Cc: pomper, stephen E; Pyatt, Geoffrey R; Keshap, Atul; Sherman, Richard M: Howard,
Jeremiah Hi Guilani, Michel K
Subject: RE: Barapind

Howard, Atul - This Pol's bailiwick. I will tell MEA JS Dash when I talk
to him today that we will want to be at the airport and at the charging.
Likely to arrive on the continental flight Friday, evening, but I will
confirm. Then it is over to you. I leave Friday night: Bill

-----Original Message----­
From.: Cogan, Jacob K
Sent: Monday, June 12, 2006 6:24 PM
To: Madnick, Howard J; Drazek, Gregory'
Cc: Pomper, Stephen E; Pyatt, Geoffrey Ri Keshap, Atul; Bartlett, William"M; Sherman,
Richard Mi Howard, Jeremiah Hi Guilani, Michel K
Subject: FW, Barapind

Howard, Greg:

As you may have heard, the Deputy Secretary of State has approved the extradition of
·Barapind to India, and Barapind has decided not to contest that decision in court. In
accordance with our standard practice, L will deliver the surrender warrant to the Indian
Embassy today under cover of a diplomatic note. (We will give copies to the USMS.)

Barapind's U.s. counseL with '1/hom we've been working these past many months, emailed me a
number of suggestions regarding monitoring of Barapind's detention (see below). I would
ask that the Embassy give them serious consideration. In particular, I agree (point #1)
that it would be advisable that Embassy personnel be present upon Barapind's arrival in
India and at his initial booking. I understand that something similar was done upon
Cheema's return a couple of months ago. I also.agree (point #3) that we should get copies
of the charging documents, as this goes to India's compliance with the rule of specialty
(which limits their bringing charges to those for which Barapind was found extraditable).
Please forward them to L/LEI. With regard to their request for a poe (point #4), per a
recent communication from the Embassy, I have given them Greg's name and contact
inforltlation. .

Thanks to all at the Embassy for their tremendous efforts in this case.

Jacob

P.S. I will be leaving the Department next week to take a law teaching job.
Steve Pomper will handle this case (again) once I depart.

7
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F~om, Jagdip Sekhon r
Sent; Friday, June 09;-,-,2"O'"orr6r:-"gc:,-,1;-3r;pC1M.,----------'
To: Cogan I Jacob K
Cc :1 ISukhman Dhami; Jaskaran Kaur
SubJect: Barap~nd

Dear Jacob:

Sorry for the de+ayed communication. My schedule did not allow for me to transmit the
herein promised letter before the end of the work day.

Jacob, there are three areas where I feel monitoring can be most helpful.
You and your colleagues may have already reached the same conclusion. I nevertheless thank
you for considering the suggestions set forth below.

1. Mr. Barapind's Surrender & Detention Upon Arrival in India

Establishing from the outset of Mr. Barapind's surrender the United states government's
intent to zealously monitor Mr. Barapind is necessary. If it is not possible for United
States officials to accompany Mr. Barapind to India, it is critical that they are present
at his arrival in New Delhi and at his initial detention and interrogation.

Additionally, because Mr. Barapind's chances of being ill-treated in contravention of the
convention Against Torture will only increase when he is transferred from New Delhi to
pU~jab, we urge that United States officials accompany him when this takes place.

In so doing, the United States government will not only assure that Mr.
Barapind is not mistreated during the initial stages of his detention, but will also
place the Indian central government officials as well as the Punjab State government
officials on notice from the outset the seriousness Of the u.s. 's intent to monitor.

2. Mr. Barapind's Detention in India

During his detention, unannounced visits to Mr. Barapind by United States government
officials will be a valuable deterrent against Indian and Punjab state officials
mistreating him. Such visits should always be made any time there is a change in his
custody status, and intermittently thereafter.

Additionally, in Punjab, almost all torture occurs when a detainee is in what is termed
"police remand, II which can only be accomplished by jUdicial order, from either a
magistrate or judge. Safeguarding Mr .. Barapind from torture will require opposing any
order authorizing "police remand." Thus, if the United states Embassy officials ever
receive information that Indian or Punjab government officials are requesting police
r~~~~d, the united ~t~~~~ 5v~~~nment offici~:c ~::v~:~ cApress thci~ v~~~~~~~~~.

8
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These preventive measures will greatly assist the United States Embassy in fulfilling its
monitoring responsibilities.

3. Documentation

Documenting Mr. Barapind's detention status will also prove to be an effective preventive
measure', as it will serve to record where Mr. Barapind is detained and in whose custody.

We respectfully ask that following Mr. Barapind's surrender: 1) the United States
Department of. Justice official forward us documentation'evincing that Mr. Barapind has
been surrendered; and, that 2) upon his arrival in New Delhi, the United States government
official present secure evidence of the "registering" of Mr. Barapind by Indian government
officials and any related documents such as charging documents, and that these documents
also be forwarded us.

"Thereafter, we will work with Mr. Barapind's attorneys to secure similar documentation
.from wherever he is detained and forward it to the appropriate United states government
officials here and in India. "

4. Point of Contact

Finally, as discussed .earlier Jacob, we would ask that you provide us of the appropriate
point of contact at the Embassy and here in the United States.

I have already advised that on behalf of Mr. Barapind, hereafter, the appropriate contact
in the United States will be Sukhman Dhami '
(sdhami@ensaaf.org) and Jaskaran Kaur (jkaur@ensaaf.org) of Ensaaf. I have provided you
their electronic mail addresses. Sukhman 1 s telephone number is
(415) 259-7214; and his facsimile number is (270) 916-7074.

Additionally, I will soon provide you the contact information of Mr.
Barapindls legal representatives in India.

Of course, if you ever feel the need," you are always welcome to contact me.

Again, thank you Jacob for your earnest dealings with us through this arduous but very
important process.

sincerely,

9
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L Mr. Barapind's Surrender Be Detent/on Upon Arrival In India

Page 2 00

Establishing from the outset of Mr. Barap/nd's surrender the United States government's intent to zealously
monitor Mr. Barapind is necessary. If it is not possible for United States officials to accompany.Mr. Barapind to
India, it is critical that they are present at his arrival in New Delhi and at his initial detention and interrogation.

Additionally, because Mr. Barapind's chances of being ill-treated in contravention of the Convention Against
Torture will only increase when he is transferred from New De/hi to Punjab, we urge that United States officials
accompany him when this takes place.

In so doing, the United States government will not only assure that Mr. Barapind is not mistreated during the
initial stages of his detention, but will also place the Indian central government Officials as well as the Punjab
State government officials on notice from the outset the seriousness of the U.S.'s intent to monitor.

2. Mr. Baraplnd's Detent/on In India

During his detention, unannounced visits to Mr. Baraplnd by United States government officials will be a
vaiuable deterrent against Indian and Punjab state officials mistreating him. Such visits should always be made
any time there is a change In his custody status, and intermittently thereafter.

Additionally, in Punjab, almost all torture occurs when a detainee is in what is termed "police remand," Which
can only be accomplished by judicial order, from either a magistrate or judge. Safeguarding Mr. Baraplnd from
torture will require opposing any order authorizing "police remand." Thus, if the United States Embassy officials
ever receive information that Indian or Punjab government officials are requesting police remand, the United

.States government officials should express their opposition.

These preventive measures will greatly assist the United States Embassy In fulfilling its monitoring
responsibilities.

3. Documentation

.Documenting Mr. Barapind's detention status will also prove to be an effective preventive measure, as it will
serve to record where Mr. Barapind Is detained and in whose·custody.

We respectfully ask that following Mr. Barapind's surrender: 1) the United States Department of Justice official
forward 'us documentation evincing that Mr. Barapind has been surrendered; and, that 2) upon his arrival in New
Delhi, the United States government official present secure evidence of the "registering" of Mr. Barapind by
Indian government officials and any related documents such as charging documents, and that these documents
also be forwarded us,

Thereafter, we will work with Mr. Barapind's attorneys to secure similar documentation from wherever he is
detained and forward it to the appropriate United States government officials here and in India.

4. Point of Contact

Finally, as discussed earlier Jacob, we would ask that you provide us of the appropriate point of contact at the
Embassy and here in the United States.

I have already advised that on behalf of Mr. Baraplnd. hereafter, the appropriate contact in the United States will
0," Sukhman Dharn; (sdhalllj@"lIsaaf.org) and Jaskarall l(a ..... Ghaur@ensaaf.org) of Ensaaf. I have provided you
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t~ir electronic mail addresses. Sukhman's telephone number is 1 landhis facsimile number is

I I
Additionally, I will soon provide you the contact information of Mr. Barapind's legal representatives In India.

Of course, if you ever feel the need, you are always welcome to contact me.

Again, thank you Jacob for your earnest dealings with us through this arduous but very important process.

Sincerely,

Jagdip Sekhon
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Washington, D.C. 20520
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ACTION MEMO FOR THE DEPUTY SECRETARY

FROM: L - Jolm B. Belling~r,u&.
.SUBJECT: Whether to Extradite Kulvir Singh Barapind to India

Recommendation

That you find, pursuant to the State Department's regulations
implementing the Convention Against Torture, 22 C.F.R. part 95, that it is not
more likely than not that Kulvir Singh Barapind will be tortured ifextradited to
India, and you authorize the extradition of Barapind to India by signing the
surrender warrant at Tab I.

Approve _.~---''--_ Disapprove _-'- _

Background
The Government ofIndia·has requested the extradition of Indian citizen

Kulvir Singh Barapind aka Kulvir Singh, a proniinent Sikh separatist, to stand.
trial on charges pertaining to eleven violent incidents that took place in 1991 and··
1992. The charges include murder, attempted murder, participation in
conspiracy to murder, and robbery. The maximum penalty for ·these crimes is
death or life imprisonment. A detailed discussion of the background facts is at
Tab 2, and India's extradition request is at Tab 3~ On August 27, 2001, the U.S.
District Court for the Eastern District of California certified Barapind's
extradition for charges in three of the eleven incidents, citing lack ofprobable
cause or political offense exceptions for the remaining charges. After extensive
appeals, the district court entered a new certification and order ofextraditability
on November 8,2005 for the same three incidents (Tab 4). There currently is no
legal bar to Barapind's extradition to India. India considers this an important
extradition. .

UNITED STATES DEPARTMENT OF STATE
CLASSIFIED BY DEPT. OF STATE, L. HEDGBETII, DAS, A1ISS
REVIEW AUTHORITY: THEODORE SELLIN
CLASSIFICATION: CONFIDENTIAL REASON: 1.4(D)
..................................~~.-._~ •• -- __ ~~ ........-r"'ItT"l"""' TrT'OY'T"!L T .. rt ~-r..
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Barapind has submitted materials to the Depar1ment opposing India's
extradition request (Tab 5). He requests that extradition be denied because, he
claims, it is more likely thl!ll not that he will be tortured if surrendered to India.
He also requests that extradition be denied because, he alleges, India will refuse
him access to counsel, because India will violate the rule of specialty, aild
because India will deny him a speedy trial.

UnderArticle 3 of the Convention Against Torture, the United States is
prohibited from extraditing a person to a country "where there are substantial
grounds for believing that he would be in danger ofbeing subjected to torture."
For the United States, in light ofthe Understanding included in the U.S.
instrument ofratification for the Convention and the State Department
regulations implementing the Convention, this means that extradition is
precluded if it is "more likely than not" that the person will be tortured. The
Depar1ment, including" Embassy New Delhi, has extensively reviewed and
investigated the claims made in Baraoind's submission (Tabs 6-12).1,--------, B

IAs elaborated in Tab 2, we
hbe;;;]l;;ie~v:;etithh,a;t~:.ij·-Q;;":;;~;".;;;mnre:n;c;;J;I:;tik;;ehly;'tthh:;an;:;nn01ottittih;jat~B~arapind will be tortured ifhe is

extradited·from the United States to India. SCA Acting AlS Camp agrees (Tab
13), and Ambassador Mulford concurs in this conclusion (Tab 10). DRL has
reviewed and cleared this memo. Also as elaborated in Tab 2, we do not believe
Barapind's other claims warrant denial of surrender;
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Attachments:
Tab 1 - Surrender Warrant

. Tab 2 - Background on Extradition Request
Tab 3 - Extradition Request
Tab 4 - Certificate and Order ofExtraditability
Tab 5 - Submission on behalfofBarapind
Tab 6 - 05 State 222735
Tab 7 - 06 State 6905
Tab 8 - 06 State 33728
Tab 9 - 05 New Delhi 9513
Tab 10 - 06 New Delhi 994
Tab 11 - 06 New Delhi 2171
Tab 12 - 06 New Delhi 2911
Tab 13 - SCA and L Statement on CAT claim
Tab 14 - 05 Country Report for Human Rights for India
Tab 15 - Department's Letter to Immigration Judge, June 16, 1993
Tab 16 - 98 New Delhi 5439
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Cl IDe,
United States Department of State .

Washington, D.C 20520

BACKGROUND FACTS CONCERNING THE EXTRADITION OF
KULBIR, SINGH BARAPIND TO INDIA

India has requested the extradition ofKulvir Singh Barapind aka Kulvir
Singh, a prominent Sikh separatist, to starid trial for murder, attempted murder,
participation in conspiracy to murder, and robbery (Tab 3). The maximum penalty
for these crimes is death or life iD.JPrisonment. The charges arise from eleven

. violent i.ncidents in the District of Jalandhar, Punjab in the early 1990s. Each
incident is covered by a First Information Report (FIR), a charging document, and
involves multiple offenses and victims. Barapind was arrested in the United States
in 1993 for immigration violations, and India requested his extradition in 1994.
More than a decade of litigation followed, during which the courts found that
Barapind was not extraditable for the charges arising out ofeight of the eleven
incidents. Barapind was found extraditabie for the three remaining incidents
(FIRs 34, 89 (in part), and 100), in which he is charged with a number ofcounts of
murder and attempted murder..

Judicial Certification ofExtraditabilitv

In 1985, Barapind became a member of the All India Sikh Students
Federation (SSF), a group committed to establishing the sovereign Sikh nation of
Khalistan in.!he :e..unjab. Barapind subsequently moved up the group's hierarchy,
b~coming the Pt~sia.ent ofthe Fedemtion for the District of Jalandhar, Punjab in
1988. Despite» n~mehtby the police (including, he alleges, torture)
and the killing offellow Federation members, Barapind continued his protest
activities. He became Joint Secretary ofthe SSF in March 1991. The offenses
with which Barapind has been charged arise froma number ofviolent incidents in
which he allegedly participated in 1991-1992. He is alleged to have conunitted
several murders and attempted murders. He is also accused ofstealing arms and
ammunition from the murdered individuals, as well as the vehicles that he used to
flee the incidents. Many ofBarapind's associates were arrested, but police
officials could not locate him in India. Barapind has acknowledged that the SSF
was linked to the Khalistan Commando Force (KCF) and that he himselfhad
contacts with the KeF at various times while he was involved in the SSF.

On Aprii 25, 1993, Barapind was arrested at the Los Angeles International
. Airport for attempting to enter the United States with a false passport. He was

UNITEDSTATESDEPARTMENT'"OFS'l'ATE .
CLASSIFIED BY DEPT. OF STATE, L. HEDGBETII, DAS, AJISS
REVIEW AUTHORITY: THEODORE SELLIN • ~ .~•• ~~.~.~~ .
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immediately detained and was placed into the custody of the Immigration and
Naturalization Service (INS). On June 7,1993, Barapind applied for asylum and
withholding of deportation on the basis that, if returned to India, he would be
persecuted because ofhis Sikh political separatist activities. On November 29,
1994, India submitted an extradition request for Barapind for the offenses
enumerated above, but, because ofBarapind's pending asylum and exclusion
proceedings, the extradition request was not filed with the court until September
18, 1997. On October 30, 1997, the Board of Immigration Appeals (BIA) granted
an INS motion to hold in abeyance the asylum and exclusion proceedings, pending
the outcome ofthe extradition proceedings. Barapind challenged the order, but on
June 4, i999, the district court dismissed his petition and on August 28, 2000, the
U.S. Court ofAppeals for the Ninth Circuit (Ninth Circuit) affirmed. The
immigration proceedings have been on hold since.

On August 27,2001, an extradition order was issued in the U.S. District
Court for the Eastern District ofCalifornia, finding Barapind extraditable for
charges in three ofthe eleven incidents for which India requested his extradition.
Specifically, the court concluded that Barapind was extraditable for the murder of
Kulwant Kaur, as charged in FIR 89; the murders of Kulwant Singh, Aman Nath
Kanigo, Soda Ram, and Jasbir Ram, as charged in FIR 34; and the ;murder of Sahib
Singh (aka Sahbi) and the attempted murder ofMakhan Ram, as charged in FIR
100. Of the eight-remaining incidents, extradition was denied for the charges in
FIRs 23, 94, 113, 114, and 193 because the district court concluded that, although
probable cause to extradite existed, extradition was barred because the charges fell
within the p61iticm.'~offense exceptiQn of the extradition treaty. 1 (Extradition for
some of the Ch~._lR.!f>"Wasalso denied on political offense grounds.)
Extradition f6i e chargeslll the remaining three incidents (FIR 52, 87, and 220)
was denied because probable cause was not established.

Following the certification of extraditability, Barapind filed a petition for a
writ ofhabeas corpus, challenging the court's order on the basis that he should not
be extradited for the offenses in FIRs 34, 89, and 100 because the evidence
submitted in support of those charges was insufficient to prove probable cause and
because the offenses fell under the political offense exception. Following the·
denial ofhis habeas petition on September 18,2002, Barapind filed an appeal with
the Ninth Circuit. On March 10, 2004, a panel of the Ninth Circuit affirmed the

I. Article 6 of the applicable extradition treaty bars extradition for offenses "ofa
political character."
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denial ofthe petition, but that decision was withdrawn by the full court. On
March 9, 2005, an en bane panel ofthe Ninth Circuit affirmed the certification of
extraditability for FIRs 89 and 100 but remanded the case to the district court for a
reevaluation of the charges in FIR 34. On October 24, 2005, the district court
confirmed its earlier certification of extraditability for the charges in FIR 34 (Tab
4). No appeal has been taken from that decision, and consequently, there currently
is no legal bar to Barapind's extradition to India.

Request that Extradition Be Denied on Humanitarian Grounds

Now that the courts have reviewed India's request, it is for the Department
to decide whether Barapind should, in fact, be surrendered. In so doing, the
Department considers humanitarian claims made by or on behalfof the fugitive.

Barapind's Submission

On November 28, 2005, the Department received a submission from
Barapind's lawyers, as well as a letter and documents in support of the submission
from the Center for Human Rights & Global Justice at New York University
School of Law, requesting that the Secretary not sign a warrant for Barapind's
surrender to the Indian authorities (Tab 5). The claims made in Barapind's
submission regarding torture fall into two categories:

Likelihood o/Torture. Barapind's submission claims it is more likely than
not that heWill be tortured if,surrendered to India. (a) This claim is based in
part on~~~~msofpast torture. Thus, the submission alleges
thatBarapind was detained and tortured by Indian officials in June 1988 and
July 1989. In particular, it claims that he was tortured in 1988, first by the
Nadokar police and then by the Goraya police, and in 1989 at a Central
Reserve Police Force Camp in Phagwara and again after being transferred to
the custody of the Criminal Investigation Agency in Kapurthala. Barapind's
submission also claims that his family, friends, and associates were subject
to torture, execution, coercion, and other mistreatment. These claims are
supported by affidavits from Barapind, his brother, and others. They are
also recounted in excerpts from the 1993 exclusion proceedings before the
immigration judge. (b) The claim that Barapind will likely be tortured is
also based upon the Department's annual human rights reports, the reports
ofhuman rights groups, and affidavits from individuals, which are cited il'l
order to demonstrate that torture and other violations ofhuman rights have

T ThTr'T A C'C'TUTun.
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. and continue to take place in India, in particular by the Punjab police, and
that Barapind's status as a political leader and an accused militant makes
him particularly susceptible to mistreatment.

Sufficiency ofAssurances. Barapind's submission claims that any
diplomatic assurances that the USG obtains from India cannot protect
Barapind from torture: In making this ,argument, the submission !!tates that
India has previously failed to honor diplomatic assurances that it would not
torture Sikhs extradited to India by the United States. In particular, the
submission focuses on the cases ofDaya Singh Sandhu and Kamaljit Kaur
Sandhu, both ofwhom were extradited to India in 1997 after the United
States had procured assurances from the Government ofIndia in late 1996
that they would not be tortured and would be afforded certain protections
under the Indian Constitution arid laws prohibiting torture and protecting
persons against torture and degrading and inhuman treatment; the right to
counsel; and the right to have counsel, family and representatives ofthe
National Human Rights Commission ofIndia visit them while in custody.
Barapind's submission claims that, in spite of the assurances, the Sandhus
were tortured "immediately upon their return," that they were denied access
to counsel and fair trials, and that they were tried on charges that they were
not extradited on in violation of the "rule of specialty" under treaty law and
practice. These claims are supported by affidavits from the Sandhus.

Barapind als~ reqj,l_ests that extradition be denied because India will deny him
access to counsel,lJecause India will violate the rule of specialty, and because•.
India will den.~triaL

Torture Convention Obligations

Under Article 3 of the Convention Against Torture, the United States is
prohibited from extraditing a person to a country ''where there are substantial'
grounds for believing that he would be in danger ofbeing subjected to torture."
For the United States, in light of the Understanding included in the U.S.
instrument of ratification for the Convention and the State Department regulations
implementing the Convention, this means that extradition is precluded if it is
"more likely than not" that the person will be tortured. Torture is defined by the
applicable regulation, 22 CFR 95.1, as: .

UNCLASSIFIED
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Any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him
or a third person information or a confession, punishing him for an act he or
it third person has committed or is suspected ofhaving committed, or
intimidating or coercing him or a third person, or for any reason based on
discrimination of any kind, wh"n such pain or suffering is inflicted by or at
the instigation of or with the consent or acquiescence ofa public official or
other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions.

In order to constitute torture, an act must be specifically intended to inflict
severe physical or mental pain or suffering and that mental pain or suffering
refers to prolonged mental harm caused by or resulted from:

(i) The intentional infliction or threatened infliction of severe physical
pain or suffering;

(ii) The administration or application, or threatened administration or
application, ofmind altering substances or other procedures
calculated to disrupt profoundly the senses or the personality;

(iii) The threat of imminent death; .
(iv) The threat that another person will imminently be subjected to death,

severe-physical pain or suffering, or the administration or application
ofmind altering substances or other procedures calculated to disrupt
Rrof~~dly the senses or personality.

"
Likelihood of.~"~~p~:;-

. Whether it is more likely than not that a person will be tortured if extradited
to a particular country will depend on a host ofrelevant considerations, see, e.g.,
22 CFR 95.2, including, for example and where applicable, previous torture, past
and current human rights practices (such as a consistent pattern of gross, flagrant
or mass violations ofhuman rights), diplomatic assurances received, and available
monitoring.

(a) Accusations ofPast Torture. Embassy New Delhi has been "unable
to confirm or refute Barapind's specific torture claims, although the abuses alleged
are consistent with other claims made by torture victims in India" (Tab 9).
Embassy notes, as is generally known, that "[d]uring the Sikh insurgency in the
1980s and I990s, police routinely tortured and/or killed terrorists' families and
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associates" (Tab 10). Embassy New Delhi also has been "unable to authoritatively
confinn or refute Barapind's specific claims that his family, friends, and associates
were subject to torture, execution, coercion, and other mistreatment,"'though one
of Embassy's contacts "stated that Barapind's relatives were tortured in 1988-89
as a matter ofprocedure, and that the police routinely tortured andlor killed
terrorists' families andlor associates" (Tab 9). In a June i6, 1993, letter to the
Immigration Judge (IJ), the Department's Office ofAsylum Affairs noted
"inconsistencies" and "anomalies" in Barapind's asylum application that ''would .
raise credibility questions" about his assertions (Tab 15)?

.(b) Current Practices. There is no doubt that torture generally remains a
problem for Indian law enforcement. I

Nonetheless, the Embassy reports that significant progress has been made.
"Indian federal arid state law prohibits torture. India today has many human rights
NGOs that specialize in assisting victims ofpolice abuse, including some that
focus on Punjab." India is now (since 1997) a signatory of (though not a party to)
the Conventi6n Against Torture, anp the "Supreme Court has recently issued .
guidelines ~~~.~!tFIg~nd,ifnecess~, prosecut~g incident~ oft0:mr~
and custodIal aouse." ProsecutIOns and conVIctions forpohce abuse, mcluding·m
Punjab, have increased, though many alleged police violators, particularly from
earlier, more violent times (including the officer Barapind accuses ofhaving
directed his tortiJre), have not been tried for their reported offenses (Tab 9). While

2 The IJ found Barapind's testimony non-credible, and the BIA dismisst:;d his
appeal. However, the U.S. Court ofAppeals for the Ninth Circuit, without itself
deciding whether Barapind was credible, rejected most of the stated bases for the
IJ's determination and hence remanded the case to the BIA. See Barapind v.
Rogers, No. 96-55541 (9th Cir. 1997) (unpublished). Shortly thereafter, the
removal proceedings were stayed by the BIA pending the outcome of the
extradition proceedings and, thus, no further credibility determinations were made
by the BIA or the 11. .
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torture still occurs in Punjab, Embassy New Delhi discounts the possibility of a
new insurgency in Punjab that would lead to the types ofabuses common in the
1980s and early 1990s.

Further, the Embassy notes that "[t]he free press is also sensitive to human
rights." "India's free press, including in Punjab, actively pursues and exposes
government excesses of all varieties, including police abuse, torture, and
corruption" (Tab 10). Press interest extends to extraditions. The Embassy points
to the "continuing Indian press coverage of Abu Salem, who was'extradited from
Portugal last year for his alleged role as the principal suspect in the March 12,

. 1993 Mumbai bombings that killed 250 and injured more than 700." (Tab 11). We
also note the recent press interest in the removal ofprominent Sikh separatist
Harpal Singh Cheema to India from the United States. See Anju Agnihotri Chaba,
Deported Ex-Militant Says Khalistan His Life'S Aim, Indian Express, May 3,2006,
at 3 (noting that the newspaper interviewed Cheema, that he received "VIP
treatment" at the Punjab police station where he was held, and that "nobody was
stonned from meetinQ: with him" includinQ: Sikh political leaders). \ E

Human rights monitoring and activism is also much improved. This is true
both for NGOs arid the National Human Rights Commission (NHRC). Embassy
explains that "India has numerous activist human rights NGOs that specialize in
assisting victims ofpolice abuse, including some that focus on Punjab" (Tab 10).
The NHRC ''ll0w''Has over a decade of experience in investigating and assessing
~uman ~ght~ ~~}jijia..Theirmandat~includes bo~ p~si~ve human
nghts vlOlatJOrt8 and 'neglIgence m the preventlon of such VIOlatIon .... [T]he
NHRC is legally empowered to visit prisoners 'in any jail or any other institution
under the control of the State Government' for this purpose. . .. The NHRC is an
active organization that operates independently of the government and has loudly
criticized some government institutions and actions" (Tab 11).

Progress is particular marked in Punjab. Embassy observes that "theJaw
enforcement situation in Punjab in 2005 has dramatically improved over the
atmosphere that existed during the insurgency in [the] 1980s-1990s; and can attest
that the incidence of torture and custodial deaths in Punjab has decreased .
dramatically" (Tab 9). Thus, according to the Embassy, the "Punjab oftoday is
different from the Punjab Barapind fled. Then, a blazing, foreign-supported
insurgency raging across the Punjab threatened the security ofthe governml;nt in
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Delhi and deepened divisions between India and Pakistan. Today, Punjab is one
of the richest states in India, with a progressive, pro-agriculture government whose
Chief Minister (a Sikh) is working to promote harmonious relations among Sikhs
and between India andPakistimi Punjab.... The end of the Punjab insurgency in
the 1990s ushered in a dramatic decline in custodial deaths and torture allegations.
The current Indian-Prime Minister and Army Chiefare Sikhs. The intensive police
and security force anti-insurgency efforts of the 1980s and 1990s are largely a
thing of the past" (Tab 10).

India has signed the [Convention Against Torture]. As a signatory, India
has goad-faith obligation noUo act against the objectives and purposes of
the C0n.vi)p~.>.~-

The Indian Constitution provides for the protection of life and personal
liberty. It guarantees accused persons the right to be defended by a legal
practitioner ofhis or her choice. India has legislation for the protection of
human rights. The National and States Human Rights Commissions can
visit prisons and can enquire on their own initiative or on a petition into any
complaint ofhuman rights violation. Indian criminal law prohibits the use
of force or causing hurt to extort confession. Persons violating these
provisions are subject to prosecution and imprisonment. [Sections 330-331
of the Indian Penal Code enclosed.]
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Further, family members, attorneys ofa person extradited to India as well as
the [National] Human Rights Commission have access to them. Officials of
the country extraditing a fugitive may also have access on reciprocal basis.3

,

Thus [Barapind] on extradition to India will be dealt in accordance with the
law. He will be entitled to all rights of defense, protection, and remedies
available and shall not be subjected to any kind oftorture.

In a follow-up diplomatic note (Tab 11), India clarified the definition oftorture, as
follows:

[Barapind] will be entitled to all the rights ofdefence, protection and
remedies available and shall not be subjected to torture, as defined in the
Convention against Torture and other Cruel, Inhuman or Degrading
treatment or Punishment, 1984.

. . . India as a signatory to the Torture Convention has a good faith
obligation not to act against the objectives and purposes of the Convention.
Indian criminal· law prohibits the use of force or causing hurt to extort
confession. The judicial decisions have interpreted the law to cover not
only the physical hurt but the mental derangement/sufferings also. Persons
violating these proyisions are subject to prosecution and imprisonment.

(d) Credibility/Reliability ofAssurances. Embassy New Delhi reports
that the "descriptions of Barapind's protections under the Indian Constitution and
Indian Law are accurate to the best ofthis Mission's knowledge. Similarly, this
Mission believes to the best of its knowledge that the rights of access to Barapind
by his family members and attorneys, the [NHRC], and U.S. diplomats (on a

3 The reciprocity language is standard for the Indians and has been used by them in
previous assurances to us in extradition cases. It means that the Government of
India will grant access provided that we grant access to Indian officials to visit
persons extradited to the United States from India irrespective ofnationality. We
believe we could provide the same assurance to India regarding access, if
requested.
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reciprocal basis), as described, are accurate, and it is likely the Government of
India will in practice comply with them" (Tab 10). The Embassy continues:
"India's relationship with the United States and the rest of the world is ...
dramatically differentthan it was less than a decade ago. India has far greater
incentives to be seen as a reliable partner and a country that honors its

. international commitments."

Barapmd doubts that Indian assurances are credible, citing the case of the
Sandhus.1

(e) Conclusion. Given the changed circumstances in Punjab (including
the end of the insurgency), the high-profile nature of this extradition, the strong

4 The Department's July 1997 Addendum to the India Country Profile also stated:
"A human rights group which is providing lawyers to represent the Sandhus
reports that they are experiencing neither physical nor verbal abuse and are being

examined by a doctor daily." UNCLASSIFIED

Y:T'T_Y ... n nTT:>Y""T"\.

B



198

UNCLASSIFIED

UNCLASSIFIED
-15-

accountability in place in the fonn of Indian human rights organizations (including
the National Human Rights Connnission) and media, the ~surances provided by
the Government of India, the guaranteed monitoring,5 the prospect ofU.S.
cooperation on future extraditions and law enforcement generally, and the much­
improved bilateral relationship between the two countries, we do not believe it is
more likely than not that Barapind will be tortured ifextradited. This conclusion
is well-stated by one of the Embassy's contacts, an editor ofa Punjabi newspaper,
who reported "that 'no one will touch [Barapind]' because his case is high profile
(in part because ofthe extradition) and because of the strength ofhuman rights

. activists in the state" (Tab 9).

Other Humanitariim Claims

) .

Barapind also claims that he will be denied access to counsel, that India will
violate the rule of specialty by prosecuting him for crimes for which he was not
found extraditable (citing the case of the Sandhus), and that India will deny him a
speedy trial. I I

5Embassy New Delhi has assigned an officer to be a point ofcontact for Barapind
and others acting on his behalf to receive complaints about his treatment, should
he be extradited.
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Refugee Convention

When an asylum application is pending but not finally adjudicated, the
United States must take into account its international obligations under the 1967
Protocol Relating to the Status ofRefugees (Refugee Protocol), which
incorporates certain obligations ofthe 1951 Convention Rylating to the Status of
Refugees (Refugee Convention). The Refugee Convention prohibits the return of
a refugee where his or her life or freedom would be threatened on account ofhis or
her race, religion, nationality, membership of a particular social group or political

. opinion.. However, if "there are serious reasons for considering" that a person has
committed a "serious non-political crime" outside the country of refuge prior to
his or her admission to that country as a refugee, the provisions of the' Refugee
Convention do not apply. A U.S. court has determined that probable cause exists
that Barapind has committed serious crimes for which India has sought his
extradition (murder and attempted murder), and these crimes are not political.
Consequently, there are serious reasons for considering that he has conimitted
"serious non-political crimes[s]," and, therefore, he is excluded from the
protections provided by the Refugee Protocol. Accordingly, U.S. obligations
under the Refugee Protocol would not be breached by his extradition to India.

Law Enforcement Relationship with India
~. '.

Issuance ofthe surrender warrant will be consistent with the USG objective
ofmaintaining and improving the U.S.-India law enforcement relationship, of
which extraditiori1's a major compop.ent. Extradition between the two countries is

~,

based ona trea~i~i:twtealand mutual obligations and benefits. The United
States has ten' extradition requests pending in India, some for five years or more.
We continue to urge India to bring these requests to fruition at an early point.
Completing the Barapmd extradition, which spans more than a decade, will
enhance the relationship. '

Requirements ofExtradition Treaty Satisfied

Having reviewed the documents provided by India and the Judge's Order,
we have concluded that the offenses for which Barapind has been found '
extraditable are covered by the 1931 U.S.-U.K. Extradition Treaty, applicable to
India ,from March 9, 1942. The 1931 U.S.-u.K. Extradition Treaty was the
applicable treaty in force at the time the Government ofIndia requested
Barapind's extradition, and it was the basis upon which the U.S. Court considered

UNCLASSIFIED '
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the extradition request.6 As clearly shown by the Judge's Order, the Government
of India has submitted: duly authenticated documents as required by the treaty;
such evidence ofcrimipality in regard to the offenses for which Barapind has been
found extraditable as would havejustified his apprehension and commitment in
the United States; and sufficient evidence that the person sought by India was the
person before the court during the extradition proceedings.

No exemption from, or condition to, extradition stipulated in the Treaty and
Protocol appears applicable.

Notification ofDecision

Barapind's case comes out ofthe Ninth Circuit, which in a previous case
left open the possibility that the Department's decisions on surrender are
reviewable by means of a habeas petition. Consequently, Barapind has
specifically requested that we notify him ofyour decision on surrender so that he
could, if necessary, seek such review. Though we are under no legal obligation to

.do so (and our practice is not to provide notice),7 if you determine that Barapind
should be surrendered,'we will notify him that you have signed a surrender
warrant and allow him adequate time to decide whether to seek additional habeas
relief. Such a petition would challenge the surrender decision on various grounds,

6 A new extradition treaty between the United States and India entered into force
on July 21, 1999..,,<,_.

7While there is.no judicial orq.er or'other legal obligation requiring the
DepartmenttP.~ of its decision, when the Ninth Circuit denied one
of Barapind's previous habeas petitions, it directed that "the denial [of the
petition] be entered without prejudice to the filing ofa new habeas petition should
the Secretary of State decide to surrender Barapind prior to the completion of the
BIA's consideration ofhis application for asylum and withholding ofdeportation."
Barapind v. Reno, 225 F.3d 1100, 1115 (9th Gir. 2000). Further, a recent panel of
the Ninth Circuit noted that "the rule ofnon-inquiry does not prevent an extraditee
who fears torture upon surrender to the requesting government from petitioning
for habeas corpus review of the Secretary ofState's decision to extradite him."
Prasoprat v. Benov, 421 F.3d 1009, 1016 n.5 (9th Cir. 2005) (citing Cornejo­
Barreto v. Seifert, 218 F.3d lO()4, 1009 n.s, 1016-17 (9th Cir. 2000». Though we
disagree with these rulings, given the state ofplay in the Ninth Circuit, it is, as a
matter ofpolicy, prudent to provide notice. The Department of Justice agrees that
notification is appropriate in this case.
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including the United States's obligations under the Torture Convention. Though
Barapind has requested notification, it is unclear whether he will file a habeas
petition. Ifhe does file a petition, we believe we would prevail, and the decision
to extradite would be upheld.

,
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CABLE

1. (u) Sensitive but unclassified. Law enforcement
sensitive.' Please protect accordingly. This is an act~on
request (see paragraphs 3-7) .

/
2. (SBD) Summary. After many years of litigation. a federal
district court in California has entered an order finding
that Kulbir Singh Barapind is extraditable to India to face
murder and attempted murder charges arising out of three
incidents in the Punjab region. Under u.s. law, USG
authorities have two calendar months from the date on which a
prisoner is committed for extradition to physically transfer
that person out of the U.S., after which the prisoner may
petition for release.· In this case, the two-month period
will expire on January- 9, 2006..... Since the entry of the
certification, Barapind'8 lawyers have requested that the
secretary not sign a warrant for his surrender to the Indian
authorities because, they allegethat he will be tortured upon
his return. Their submission is baaed on legal arguments and
accompanied by ~ppo~~~g doeumentation.

Pursuant to federal· regulations, relevant ~egal and policy
offices mU8trevie~.~ ~Ollyze..·t,tIe::·in~o~ion that has been
presented prior ~~o:,ifz!kin9 a··,recoiilfue:ndati6n to the Secretary
or Deputy Secretary about whether to sign Barapind'g
surrender warrant. (22 CFR 9S.3(a»). In order to implement
the requirements impos·ed by the U. S. obligations ·under the
Convention Against Torture with respect 'to extraditions, it
is necessary co consider whether a person is "more likely
than not" to be tortured if surrendered to the. requesting
state. (22 CFR 95.2).

To help the Department fulfill its obligations in the present
matter, post's assistance is requested ~n assessing claims
raised by ~arapind's counsel, which.are summarized in
paragraph 5 below. One particularly important set of
questions concerns allegations made by Barapind's lawyers
that two individuals extradited to India in ·1997 (Xama1jit
Kaur Sandhu and Daya Singh Sandhu) were tortured upon their
return notwithstanding Indian Government assurances given to
the USG at the time and reported in 96 New Delhi 14669. End
summary.

ACTION REQUEST

3. (U) Background and Procedu!al History

Kulbir Singh sarapind is a native and cit:iz~n' of India and
former leader of the All India sikh Student Federation (SSP),
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an organization dedicated-to establishing a sovereign sikh
nation ("Khaliatan>l) in the Punjab. Barapind joined" the
organization .1.n 1985 and served as junior district .president
for the District of Jalandhar for a period in spring 1988 and
beginning again in fall 1990. He became Joint Secretary of
the SSF in March 1991. Barapind has acknowledged that the
SSF was linked to the Khalistan Commando Force (KeF) and that
he himself had contacts with the KeF at various times while
he was involved in the SSF.

In April 1993, Barapind was arrested at the Loa Angeles
International for attempting to enter the U.S. using a false
passport. He was immeclia e1 ained and was laced into
the cuatod of the INS.

These proceedings were held
in abeyance after India submitted, in Noyember 1994, a
request for Barapind1s extradition on charaes in connection
with 11 seoarate violent incidents,

Barapind vigorously challenged the GoI I B extradition at" bath
the district and appellate court levels in the U.S. Ninth
CirCuit. During the course of that litigation, the courts
found that Barapind was not extraditable on charges relating
to eight out of the 11 incidents cited in the GoI's .
ext~adition request. (In three cases this was because of a
failure to establish probable cause, and in five cases it was
because the o!tenses were deemed npolitical offenses n and
therefore not acceptable bases for extradition under
applicable treaty law.) In an October 24, 2005 opinion, the
District court for the Eastern District of California
resolved an open issue with respect to one of the three
remaining incidents, and on November 9 that Court entered an
order finding Barapind to be extraditable with respect to all
three incidents. Sp~ifically, Barapind has been found to be
extraditable in connection wi~~:

il the murders of Kulwant Singh, Aman Nath Kanigo, Soda Ram,
and Jasbir Ram as described in the GoI's First Information
Report (FIR) 34;

iil'the murder· d.i: KuiJi:Uit Kaur as describej in FIR 89; and

iii/ the murder of, SMib Singh .'t~Sahbi:rc-and the attempted"
murder of Makh~~~·as degOer'ibed"" In ·FIR'ioa,

Under U.S. law. USG authorities have two calendar months from
the date on ~ich a fugitive is committed for extradition to
transfer him out of the U.s. before the fugitive can petition
for release under procedures prescribed by statute. DOJ has
arranged witb Barapind's lawyers that.the two-calendar period
will be measured from November 9, 2005, which is the date
upon which the order of extraclitability was entered. on
November 28, Department received a submission from Barapind's
lawyers requesting that the Secretary not sign a warrant for
his surrender to the Indian authorities because, they allege,
he will be tortured upon his return. The claims made in t.his
submission will need to be reviewed in accordance with
federal regulations.

4, (U) Legal Requirements/Summary of RegUlations

According to applicable regulations, once a judge has found a
person extraditable, the relevant legal and policy offices
develop a recommendation to the approPriate Department
principal on whether she or he should sign a warrant for the
fugitivels surrender. If allegations are made that the
fugitive is likely to be tort.ured upon surrender, these legal
and policy offices must review and analyze the relevant.
information in preparing their recommendation to either the
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Secretary or Deputy Secretary (22 CFR 95.1{d), 9S.3(a)}.
Consistent with the USG's obligations with respect to the
Convention Against Torture, this review will assess whether
the it is "more likely than not" the fugitive will be
tortured upon return (22 CFR 95.2). The regulations set
forth a detailed explanation of what constitutes "torture"
for these purposes (22 CFR 95.1).

We are requesting post's assistance.in assessing claims and
addressing issues raised by Barapind's submission and
described in paragraph 5 below. To assist post. we have
separately provided copies of Barapind's submission (Ref A),
certain exhibits thereto (Ref B), and the regulations
referred· to above (22 CFR 95.1-4) (Ref C).

5. (SEU) claims and IS,sues Raised by Sub~isaion

(a)' Barapind's submission claims that he was detained and
tortured by Indian officials in June 1988 and July 1989 (see
Ref A pages 11-14 and 15-16). It claims that he was tortured
in 198B first by the Nadokar and then by the Goraya police.
It also claims that he was tortured in 1~B9 at a Central
Reserve Police Force camp in Phagwara
and again after being t~ansferred to the custody of the
Criminal Investigation Agency in Kapurthala. Department
requests any information that post can gather that would help
to assess the veracity of these claims.

(bl Barapind's submission claims that hie family, friends,
and associates were subject to torture, execution. coercion,
and other mistreatment. including as follows:

il security forces severely tortured Barapind's father,
brother (Balwand Singh) and brother-in-law (Balraj Singh),
and illegally detained the rest of his family (Ref A pages
15-16 and 41-43 of 11/23 submission);

iii secu;ity forces illegally detained and tortured
Barapind's SSF associate, Gurtej Singh, because of his
associa~ion with Barapind (Ref A page 15); and

iii/ the government c~used th~extrajudicial execetion of his
alleged accomplices -- including Ranjit Singh Rana in 1~91,

Haminder Singh in early 1992, Gurdip Singh oeepa in December
1992, Majinder Singh in December 1992, and Manjit singh· Billa
in 1992 (Ref A page 45).

Department reqUfiJ)ts aiiy-·information that post can gather that
would help to asses» the veraeity of these~claima.

{c} Barapind' s....s~tasi6:ii:· '"C"1.~~~;·~~at ... ·aii~- diplomatic
assurances that· the USG obtains from India cannot protect Mr .
.8arapind from torture. In making this argument, it states
that on at least two prior occasions, India failed to honor
diplomatic assurances that it would not torture sikhs
extradited to India by United States. In particular,
the submission cites the cases of Daya Singh Sandhu and
Kamaljit Kaur Sandhu, both of whom were extradited to India
in 1997 after the USG had procured assurances from the GoI
that they would be afforded protections u~der the Indian
Constitution and laws prohibiting torture and protecting
persons against torture and degrading and inhuman treatment;
the right to counsel; and the right to have counsel, .family
and representatives of the Indian Human Rights Commission
visit them while in custody. (In addition, the Gol~provided

a nonpaper suggesting that the Sandhus would be held almost
immediately upon return in judicial remand. a situation in
which custodial abuse was understood to be particularly rare.)

Barapind's submission claims that, in spite of the Gol
assurances. the Sandhus were tortured llitmnediately upon their
return." that they were denied access to counsel and fair
trials, and that they were tried on charges that they were
not extradited on in violation of the "rule of specialty"
under treaty law and practice. In order to assess Barapind's
claims, Department requests post's input on the following
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items:

if The credibility/truthfulness of the Sandhus' claims with
respect to their physical treatment upon being returned to
India (Ref A pages 21-24);

iii The accuracy of the claim that the Sandhus were denied
access to counselor were provided limited/perfunctory access
to counsel (Ref A pages 51·53); and~

iiil The accuracy of the more general claim that Sandhus did
not receive a fair trial because of violations of the rule
of specialty and prolonged pretrial detentions in addition of
lack of access to counsel (Ref A pages SO-S8l .

Department would also be grateful if post could share any
information about reporting/monitoring that may have come to
its attention with respect to the Sandhus, post-extradition
situation (in addition to what is contained in Ref D) that
might shed light on Barapind,s claims.

(d) under federal regulations, the Department's review of
Barapind's IiSUbmission must take into account. among other
relevant considerations~ whether India shows a consistent
pattern of gross, flagrant or mass violations of human rights
(22 CFR 95.2(a) (2). Barapind's submission claims that there
continu.es to be a widespread practice of torture and
custodial deaths in Punjab and India--citing among other
things a recent State Department report (Ref· A pages 30-33).
Department would appreciate post's assistance in evaluating
this claim--including an aasessment of whether incidences of
custodial abuse are on the rise or fall in India, in Punjab,
and with respect to sikhs held in custody.

(e) In the same vein, Oepartment would be grateful for
post's assessment of the statements that u (t)he Indian
government believes that militancy is being revived in
Punjab, and is torturing suspected Sikhs and thei~

supporters R (Ref A pages 33-36).

(f) There are seve~l places where Barapind's submission
suggests that sYstemi~prOblema.skewthe likelihood that
Barapind will be tortured upon return. In particular. the
submission suggests that n(l) torture is imbedded and
accepted in the culture and investigative methodology of
India's law enforcement officials ... (2) security forces
will have exclua1ve ~~rol over Mr. Barapind during police
remand ... without any possibility of oversight ... (3) Mr.
Barapind has no right to counsel during interrogations ...
and (4) (assuming ge;.,is ton!:qrE!d,;~;-ap.~·)-,will have no
jUdicial remedy J;o:.:?eClress or prevent· further torture" (Ref A
pages 24-26). The submission also suggests that India's laws
do not adequately protect against torture, and, in fact,
encourage torture during interrogations (Ref A pages 48-50} .
Department requests post's views on the accuracy of these
claims.

(9) Department requests post,s views on the extent to which
any risk of post-extradition torture that might be identified
could be addressed by a combination of assurances (the
specific contents of which will need to be considered).
access, and monitoring. Department is particularly interested
in post,s assessment of the following:

il Whether, as a general matter, the Gol is likely to be
willing to provide assurances in this case and how long it is
likely to take (DayS? Weeks?) to procure,these assurances.

iiI Which entity within the Gor (and at what level) could
most credibly give assurances;

iii! To the extent that incomplete coordination between
national and state or local officials may increase the risk
of non-compliance with assurances, whether this might be
addressed by inclUding in the requested assurances a
stipulation that they have been coordinated appropriately at

UNCLASSIFIED
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the regional/local level, or by any other mechanism;

ivl Whether the GOl would be willing to assure the USG or
another reliable interlocutor (for example, a.designated NGO)
access to Barapind once he is taken into Gal eu~todY.

In discussing which assurances might be given (and who might
give them), Department requests that post include an
asse~sment of the" credibility/reliability of those. assurances.

Please note that in considering these questions it may be
helpful to look at the assurances that Gol provi~ed both in
the Sandhus' case of 1996/7 (see 96 New Delhi 14669) and in
the SandhU/Gill case of 2000. Department will provide
materials relating to those assurances under separate cover.

(h) Department also requests post's assistance in reviewing
the assertions contained in Barapirid's submission that (al
Barapind will not be able to relocate to avoid torture (even
if released from custody because of dangers presented by
Indian security forces--see Ref A page 44) and (b) one of the
policemen allegedly responsible for Barapind's ~orture in
1988 has been promoted to the senior ranks of the Punjab
police force (Ref A page 47).

6. (SBO) Additional Considerations

This matter has particular sensitivity because of India's
status as an extradition and mutual legal assistance treaty
partner and a valued partner in the war on terror. It will
therefore be critical both to review and analyze Mr.
Barapind'B claims thoroughly and to develop a considered
assessment of whether relevant risks that may be identified
can pe appropriately addressed through some combination of
assurances, access, and monitoring.

7. (U) Timing

with apologies for the tight timeframe, Department seeks
post's input on the above items by reply cable as quickly as
possible, and no la.ter than OOB Friday. December 16 in light
of the January 9 deadline" IIlPut by that date is essential.
as: (1) poat's reply will contribute to any decision to seek
assurances: (2) post's reply will be incorporated into.a
decision memo that will need to be widely cleared: "and (3) if
a decision is made to surrender Barapind, it will be
necessary to ma~ su~der arrangements with Indian
authorities. oepartment will be in CODt~ with post in the
interim to offer whatever assistance it can in investigating
and evaluating. the".cl,ailDs· ma-de·fi:ii'd;tf. J1~easary, in
developing a st.:z:a-teg}j:' for approachihg the Gol for assurances.

Department greatly appreciates post's assistance on this
critical and sensitive law enforcement matter.
RICE

Additional Addressees:
None

cc:
DEPT OF JUSTICE WASHINGTON DC

Distribution:

TED2694
ORIGIN L-OO

INFO LOG-OO AID-OO CA-OO CIAE-OO CPR-OO INL-OO. DODE-OO
OS-OO EB-OO OIGO-OO FSIE-G.O UTED-OO 8-00 TEDB-OO
INR-'OO INSE-OO NU-OO' NSAB-OO OCS-OO NlMA-OO PPT-OO
SCT-OO VQ-aO SA-ao . ASDS-OO FMP-OO ECA-OO Dsee-oo
PRM-OO DRL-OO SAS-OO SWCI-OO IOOOR

222735
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SOURCE: CBLEXCLS.00820S
DRAFTED BY: L/LEI:SPOMPER 12/09/2005 202-647-9500
APPROVED BY: LjLE:I::SPOMPER
L/LEI:LJACOBSON
SA!INS:JHOWARD
DRL/SEA:CNCAMPONOVO
L/HRR:NESCHOU
S/CT!BSLAVIN
DOJ/OIA:HRMARSHALL

-----------------~6C34FD 09234SZ /38
o P 092335Z DEC 05
PM SECSTATB WASHOe
TO AMEMBASS¥ NEW DELHI IMMEDIATE
INFO DEPT OF JUSTICE WASHINGTON DC PRIORITY

UNCLAS STATE 222735

SENSITIVE - FOR PqL AND CON

E.O. 12958: RIA
TAGS: CJAN, CVIS, PTER. PREL, KCRM. IN
SUBJECT: EXTRADITION: INDIA: KULBIR SINGH BARAPIND

REF: A. 12/01/05 POMPER EMAIL TO POST ATTACHING CAT
SUSMISSION

B. 12/06/05 POMPER EMAIL TO POST ATTACHING SANDHU
AFFIDAVITS

C. 12/08/05 POMPER EMAIL TO POST ENCLOSING LINKS TO
22 CFR 95

O. 12/09/05 POMPER EMAIL TO POST ATTACHING SANDHU
pOST-EXTRADITION REPORTING CABLE

End Cable Text

Michel K Guilani 04/041200601:40:20 PM From DB/Inbox: Search Results

"'.• -'.-c.:-~.-

UNCLASSIFIED
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RELEASED IN PART U
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Michel K Guilani 051051200606:13:06 PM From DBllnbox: Search Results

Cable Text:

L

January' 13, 20G6

UNITED STATES DEPARTMENT OF STATE
CLASSIFIED BY DEPT. OF STATE, L. HEDGBETH, DAS, A1ISS
REVIEW AUTHORITY: THEODORE SELLIN
CLASSIFICATION: CONFIDENTIAL REASON: 1.4(D)

SECSTATE WASHOC (STATE 6905 - IMMEDIA'I'EiI>ECLASSIFY AFTER: 13 JAN 2016
DATE/CASE ID: 21 JUL 2008 200603431

CJAN, CV1S, KCRM, PGOV. PHUM. PREL. PTER, IN

AMEMBASSY NEW DELHI - IMMEDIATE

From:

UNCLASSIFIED
TELEGRAM

Origin:

To:

TAGS:

Captions: SENSITIVE

Subject: EXTRADITION: INDIA: KULBIR SINGH BARAPIND: REQUEST FOR
ASS'URANCES

Ref: A. 2005 NEW DELHI 9513 B. 2005 STATE 222735 C.
MADNICK-POMPER EMAIL OF 12/23/05

1. (U) This is an action request. See paras. 4-5.

2. (SHU) Department appreciates Post's reply (ref A) to
oepartmentls queries regarding the potential extradition of
Kulbir Singh Barapind to India. As noted in ref B, citing
t.he Convention Against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment (Torture Convention),
Barapind has challenged his possible extradition. claiming,
among other things, that he-has been and is likely to be
tortured in India. under Article 3 of the Torture
Convention, the united States is prohibited from extraditing
a person to a country "where there are substantial grounds
for believing that he would be in danger of being subjected
to torture." For the United States, in light of the
Understanding' included in the U.S. instrument of ratification
for the Torture Convention and the State Department
regulations implementing the Co.nvention, 22 CPR part 95, this
ttleans that extradition is precluded if it is "more likely
than not" that the person will be tortured.

B
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5. lSBU) ACTION REQUEST (CONTINUED). In accordance with
standard practice in Torture convention extradition cases,
Department also requests that the Ambassador assess the merit
of Barapind' s claim that he is more likely than not to be
"tortured· if surrendered to the Indian authorities, in light
of any assurances and information the Government of India
{including the Ministry of Rome Affairs} provides. The same
assessment will be made by the Legal Adviser, the Assistant
Secretary for South Asian Affairs, and the Assistant
Secretary for Democracy, Human Rights and Labor. These
assessments will be incorporated into the decision memo on
Barapind's surrender.

6. (U) Please report developments to L/LBI (attn. Stephen
Pomper, Michel Guilani, and Jacob Cogan) and L/HRR (attn.
Sarah Prosser). Embassy's assistance is greatly' appreciated.
RICE

Additional Addressees:
None

cc~

DEPT OF JUSTICE WASHINGTON DC

Distribution:

TED3l6S
ORIGIN L-OD

INFO LOG-DO
DB-OD
LAB-Ol
PEF--OO
ASDS-OO
BAS-DO

AID-OO
OIGO-OO
NBA-OO..
SCT-OO
FMP-OO
$WeI-DO

CA-OO
FBIE-DD
NSAE-OO
lSNE-DO'
SCA-OO

IOOlR

CIAB-OO
UTED-DD
IBN-DO
OORS-ao
OSee-DO

CPR-DO
H-OD
oes-oo
IRM-OO
PRM-OO

HlL-OO
TECH-DO
NIMP.-OO
vo-OO
DRL-OO

DODE-OO
INR-OO
PA-OO
$A-DO
G-OO

006905 r... .;.... __
SOURCE: CBLEXCLS:00160X
DRAFTED BY: L/LBI:SPOMPER/JCOGAN Ol/13/1b06 202-647-9500
APPROVED BY: SA:DCAMP .... -::-.
L/LEI : LJACOBSON ~:!..
L/LEI: SPQMPER .
L/HRR:RKHARRIS
L: JBELLINGER
SA/INS~JHOWARD

DRL/PHD:SGHORI
DRL:JFARRAR
DOJ/OIA:HRMARSHALL

------------------7RD826 132201Z /38
a 132152Z JAN 06
FM SBCSTATB WASHOe
TO AMEMBASSY NEW DELHI IMMEDIATE
INFO DEPT OF JUSTICE WASHINGTON DC IMMEDIATE

UNCLAS STATE 006905

SENSITIVE - POST FOR AMn
H.MADNICK
A. KESHAP
1\ND G. PYATT

E.O. 1295B~1 N/A
TAGS: CJAN, CVIS, PTER, PREL. PHUM. PGOV, KCRM, IN
SUBJECT: EXTRADITION: INDIA ~ KULBIR SINGH BARAPIND:
REQUEST FOR ASSURANCES

UNCLASSIFIED
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REF: A. 2005 NEW DBLHI 9513
B. 2005 STATE 222735
C. MADNICK-POMPER EMAIL OF 12/23/05

End Cable Text

Michel K Gulian! 05/05/2006 06:13:06 PM From D8Jlnbox: Search Results

UNCLASSIFIED
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Michel K Guilani 0410412006 01;39:28 PM From DBllnbo~ Search Results

e.:LLoK
RELEASED IN PART
Bl,l.4(D)

Cable Text:
UNCLASSIFIED
TELEGRAM

To: AMEMBASSY NEW DELHI - IMMEDIATB

Origin: L

UJ'<lIED SIAIES DEPARIlVlEN I OF STATE
C~ThB:ltiDEPT. OF STATE, L. HEDGBETH, DAS, AJISS
REVIEW AUTHORITY: THEODORE SELLIN
CLASSIFICATION: CONFIDENTIAL REASON: 1.4(D)
DECLASSIFY AFTER: 1 MAR 2016

.DATE/CASE ID: 21 JUL 2008 200603431
From: SECSTATE WASHDC (STATE 33728 IMMEDIATE)

TAGS: CJAN. CVIS. KcaM. PREL, IN

Captions: None

Subject: ExTRADITION: INDIA: KULBIR SINGa: BARAPIND

Ref: A. 05 STATE 222735 B. 05 NEW DELHI 9513 C. STATE 6905
D. NEW DELHI 994 E. PYATT EMAIL TO I?OMPER DATED FEB 21
2006

1. This is an action request. See paragraphs 4 and 5.

I
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6. Department also appreciates post I s agreement in Ref E to
designate a point of contact for Mr.~Barapind·s

representatives in the event ,Mr. Barapind is extradited to
India. Mr. Barapind19 attorneys requested that post' appoirit
this point of contact so that they will know where to direct
relevant queries and lor information if serious issues
relating to Mr. Barapind I s treatment arise after his return
to India.
RICE

Additional Addressees:
None

cc:
DEPT OF JUSTICE WASHINGTON. DC

Distribution:

TED6979
ORIGIN L-OD

INFO [,00-00
OS-aD
INR-OO
ECA-OO
swcr-oo

AID·OO
0100·00
VCIE-OO
Dsee-oo

/OOOR

CA-OO
FBIE-OO
NSAE-OO
PRM-OO

ClAE·OO
trrED-OO
oes-oo
DRL-OO

CPR-DO
~ VCI-OO

vo-oo
G-OO

INL~OO

H-OO
AseS-DO
SCA-OO

DODE-OO
TEDE-OO
FMP-OO
SAS-DO

033728
SOURCE: CBLEXCLS.007472
DRAFTED BY: L/LEI:SPOMPER
APPROVED BY: L/LEI: SPOMPER
L/LEI:LJACOBSON '
DOJ/OIA:HRMARSHALL
SA/INS:JHOWARD
DRL/BA:KCBROKENSHIRE
L/HRR:NESCHOU

03/01/2006 202-736-4834

. ---.---------------9BE3S2 012211Z./38
o P 01220BZ MAR'~~6 .:"-:--
FM SECSTATB WASHDc. . .... -
TO AMEMBASSY NEW QBhHI IMMEDIAT&-:-::":-' , ,_
'INFO DEPT OF JUSTr~IO'Ri"J:Y...,."'..; .,-:>,... .". • ... -: .'-.
UNCLAS STATE 03372B

POST FOR CON
LEGAT

E.O. 1295B: N/A
TAGS: CJAN, CVIS, PREL, KCRM, .IN
SUBJECT: BXTRADITION: INDIA~ KULBIR SINGH BARAPIND

REF: A" 05 STATE 222735
B. OS NEW DELHI 9513
C. STAn: 6905
D. NEW OELHI 994
E. PYATT EMAIL TO POMPER DATED FEB 21 2006

End Cable Text

Michel K Guilani 041041200601:39:28 PM From DBllnbox: search Results
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MIchel K Guilani 121271200502:55:14 PM From DBJlnbox: Michel K GuiJani

Cable Text:

erlOL
RELEASED IN PART
B6,Bl,1.4(D)

UNCLASSIFIED
TELEGRAM

To:

Action:

From:

SECSTATR wASHOe - PRIORITY

L

AMEMBASSY NEW DELHI (NEW DELHI 9513

DecemberuNh~'lri;TATESDEPARTMENT OF STATE·
CLASSIFIED BY DEPT. OF STATE, L. HEDGBETH, DAS,
REVIEW AUTHORITY: THEODORE SELLIN
CLASSIFICATION: CONFIDENTIAL REASON: lA(D)
DECLASSIFY AFTER: 19 DEC 2015 .

<>RIORIT1)ATE/CASE ID: 03.SEP 2008 200603431
TAGS: CJAN. CVIS, KCRM. PGOV, PHUM, PREL, PTER, IN

Captions: None

Subject: EXTRADITION: INDIA: KULBIR SINGH ~IND: POST
RESPONSE

Ref: A. STATE 222735 B. 12/01/05 POMPER EMAIL TO POST
ATTACHING CAT SUBMISSION C. NEW DELHI· 6311 D. 00 NEW
DELHI 2852 E. 98 NEW DELHI 5439 F. 96 NEW DELHI 14669

1. (SBU) Summary: This message will address as many of the
Ref A questions as post is able to answer. Confirming or
refuting specific allegations of torture is extremely
difficult by the very nature of the usual secrecy surrounding
torture. sarapind's claims of torture include a litany of

. many of the forms of torture the police in India are known to
use on criminal and terrorist suspects. At the time of
Barapind's arrest; police routinely tortured and/or killed
terrorists I families and associates. Today, however, India
has numerous activist human rights NGOs that specialize in
assisting victims of police abuse. including some that focus

. on Punjab. The free preas is also sensitive to human rights.
and a leading HR activist opined "no one will touch" Barapind
given his prominence. The GOl 'Will probably be willing to
give the USG aS8ur~s:eB of Barapind's treatment, ,as they did·
when portugal in Nove~er extr~dited to India notorious
terrorist suspect Abu salem. That said, India's judiciary is
independent; in the Salem case, the presiding judge stated
that he might. not be bound by assurances the GOl made to
portugal that he would not face the death penalty.
Presumably, however, the government could and would appeal
any such judicia.'1 fiJiiitng that was in contravention of
diplomatic aasuranc_es. End Summary. "

2. (SBU) The Punj"aj!I"-of today" i-;~~ticii"lYdifferent from
the Punjab Baral1:ind fled. Then. a blazing, foreign-supported
insurgency raging across the Punjab threatened the security
of the government in Delhi and deepened divisions between
India and Pakistan. sikh terrorists even assassinated the
serving PM of India, Indira Gandhi. Today, the Punjab
remains one of t~ericheBt states in India, wi~h a
progressive, pro-agriculture government whose Chief Minister
(a Sikh) is working to promote harmonious relations among
Sikhs and between India and Pakistani Punjab. India aleo
remains a robust democracy, and the Indian government and
people are proud of their traditions of rule of law and
protection of human rights. India'S free press, inclUding in
Punjab, actively pursues and exposes government excesses of
all varieties, inoluding torture and corruption. The end of
the Punjab insurgency in the 1990s ushered in a dramatic
decline in custodial deaths and torture allegations. Nox- do
sikhs face specific hardships; they are notably prosperous as
a people ~d fully integrated in Indian civil society. For
example. the current Indian Prime Minister and Army Chief are
Sikhs. Sikhs also enjoy personal income above the rest of
India. assets o\lt of proportion to their demographic numbers,
and presence in the Armed Forces, police. and bureaucracy
well out of proportion to their numbers vi~ a vis the rest of
the population of India. Finally, Sikhs overwhelmingly
OPP08~ the efforts of Khalistani 'pro-insurgency) Sikhs, and

UNCLASSIFIED
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the intensive police and security force anti-insurgency
efforts of the 19808 and 1990s are largely a thing of the
past.

3. (SaU) In addition to Post· 6 own research and knowledge of
the legal/law enforcement envi:,:onment in the state of Punjab.
POIFSN interviewed three Indian citizens we believe to be
credible sources who are intimately familiar with the subject
-- they all opposed Sikh terrorism and the Khalistan
~~ement. but are also outspoken against pOlice abuses:

--I 1 sikh
ter!or=o=r=''''s'''t'''B~k,..,nlnl~ea=r~B'''e''v::e::r::a''l-':o''f--.oh"',".'""r"e'l"art",v"e=."""'d"'u=r=''''ng=-!the
19130s-908.

r:::::==---------

L__-
Responses to Reftel Questions

4. (Sell) r

UNCLASSIFIED
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BLAKE

Additional Addressees:
None

cc;
DEPT OF JUSTICE WA;;"p!:

,:::.-
Distribution:

TED9122
ACTION L-OO

INFO LOG-OO AID-OO A-aD CA-OO ceo-oo CG-OO CIAB-OO
COME-OO CTME-OO ·INL-.oO 000£-00 DOEE-OO DOTE-OO DS-OO
EB-OO FAAB-OO FBIE-DO UTED-OO VCI-OO TEnS-DO INR-OO
INSE-OO 10-00 M-OO verE-OO NEA-GQ NllC-OO NSAE-OO
ISN-ao NSCE-OO ocs-oo OIC-DO OMB-OO PA·OO PM-CO
PRS-OO p-oo SCT-CO ISNE-OO SP-OO sso-oo 8$-00
STR-OO TRSE-OO T-OO USss-ao SA-OO IIP-OO PMB-OO
oscc-co PRM-oa DRL-OO G-OO 8AS-OO loaow

------------------719CAB 1920S0Z /40
P 191244Z DEC 05
FM ·AMEMBASSY NEW DELHI
TO SECSTATE WASHDC PRIORITY 7607
INFO DBPT OF JUSTICE WASHOe

UNCLAS NEW DELHI 009513

L FOR SPOMPER
DRL FOR CCAMPONOVO

UNCLASSIFIED
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E.O. 12958: N/A
TAGS: CJAN. CVIS. PTER, PREL, KCRM, PHUM. PGOV. IN
SUBJE:CT: EXTRADITION: INDIA: KULBIR SINGH BARAPHID: POST
RESPONSE

REF: A. STATE 222735
B. 12/01/05 POMPER EMAIL TO POST ATTACHING CAT

SUBMISSION
c. NEW DELHI 6311
D. 00 NEW DELHI 2852
E. 98 NEW DELHI 5439
F. 96 NEW DELHI 14669

End Cable Text

Michel K Guilani 121271200502:55:14 PM From DSnnbox: Michel K Guilani

:.,:::"
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Michel K Guilani 04/041200601 :39:24 PM From DB/lnbox: search Results

Cable Text:

RELEASED IN PART
B6

UNCLASSIFIED
TELEGRAM March 3D, 2006

To:

Action:

From:

TAGS:

SECSTATE WASHOe - PRIORITY·

SCA

AMEMBASSY NEW DELHI (NEW DELHI 2171 - PRIORITY)

CJAN, eVIS, KCRM, PGOV, PHUM, PREL, PTER. IN

captions: SIPDIS, SENSITIVE

Subject: FOIaLOW-UP ON BARAPIND EXTRADITION ASSURANCES

Ref: A. STATE 33728 B. NEW DELHI 994 C. STATE g90S D. 05 NEW
DELHI 9513 E. 12/01/05 POMPER EMAIL TO POST ATTACHING

CAT SUBMISSION F. 05 NEW DELHI 4449

1. (seu) Summary: On March 29, 2006, Post received MEA
Diplomatic ~ote T-413/11/2004 answering questions posed in
USG Diplomatic Note 06/254/POL, dated March 7, 2006.
regarding the extradition to India of Kulbir Singh Barapind.
The full text of the GOI response is included below, as well
as. the name and contact information for Embass. POC for any
post-extra ~ ~on follow-up per e • We inclu e ere
addIE~onaI cOntEXt Ie§arding the significant positive changes
since 1997 (i.e. post-Sandhu extradition) in the Indian
political landscape regarding the treatment of sikhs that
should also be taken under careful consideration as this
issue moves forward. End Summary.

GOI Response to Ref A Follow-Up Questions

2. (U) With reference, to the requested extradition of Kulbir
Singh Barapind {referred to in the Indian note as Kulbir
Singh Kulbeera aka Barapindl and USG obligation under the
Convention Against Torture, the MEA has provided the
following diplomatic note:

Begin text of M~ Di~l~matic Note T-413/11i2004. dated 28
March 2006; ....

The Ministry of E~~al Af':f':dr~" ~~Berit.~-'i-Ls compliments to
the Embassy of ,the united States of America in New Delhi and
with reference to their Note Verbale No. 06/254/Pol dated 7th
March 2006 regarding Mr. Kulbir Singh Kulbeera. aka Barapind,
has the honour to reiterate, as conveyed in this Ministry's
noce dated 6th February 2006, that Mr. Kulbir Singh Kulbeera
aka Barapind on extradition to India, will be dealt with in
accordance with the law. He will be entitled to all the
rights of defence, protection and remedies available and
shall not be ~jected to torture, as defined in the
convention against Torture and other Cruel, Inhuman or
Degrading treatment or Punishment, 1984.

As we conveyed in the Note'Verbale dated 6th February 2006,
India as a signatory to the Torture Convention has a good
faith obligation not to act against the objectives and
purposes of the convention. Indian criminal law prohibits
the use of force or causing hurt to extort confession. The
judicial-decisions have interpreted the law to cover not only
the physical hurt but the mental derangement/sufferings also.
Persons violating these provisions are subject to

prosecution and imprisonment.

Once Mr_ Barapind is extradited to India, the US Government
will be informed about the status of the criminal trial
against him for the alleged offenses in accordance with the

UNITED"STATES DEPARTMENT OF STATE UNCLASSIFIED
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provisions of the Indo-US Extradition Treaty. Article 21 of
the Tre~ty provides for consultation in connection with the
proces9~ng of individual cases and improving procedures for
the implementation of the Treaty.

As for information concerning the old cases of Daya Singh
Sandhu and Kamaljit Kaur Sandhu, this Ministry would obtain I
the requisite details from the concerned Indian authorities
and convey to the esteemed Embassy in due course.

As regards access on a reciprocal basis, it is clarified that
the US officials on request shall have access to the person
extradited during trial in India, and on extradition of a
~erson from India to USA, the Indian officials on request
shall be provided access to the person extradited during his
trial in the United States of "America. irrespective of his or
her nationality.

The Ministry of External Affaire avails itself of this
opportunity to renew to the Embassy of the united S~ates of
America in New Delhi the assurances of its highest
consideration.

End Text.

(NOTE: The GOI reference to USG Note Verbale No. 06/254!Pol
dated 7th March 2006 corresponds with Ref C. End Note.)

Initial Assessment of GO! Response

3. (SBUl The GOl response appears to Post to answer most of
the questions posed in Ref A. We note that the GOI response
does not explicitly mention coordination with Punjab
authorities to ensure Barapind's humane treatment, except to
reiterate in the first two paragraphs that Indian law
provides fQr his humane treatment and that persons violating
this law are subject to prosecution and imprisonment. The
GOI response for the first time notes that mental suffering
falls under this rubric.

4. (SBU) The Indian response §.lso diQ not specifically
answer whether Barapind would be held in judicial remand upon
his return to India, whether his trial would be held in
Punjab. whether he would be held in Punjab prior to and
during his trial, or where he would be incarcerated if
convicted. The.•"re8P''?9!;~ does note in the third paragraph
that the USG "wfll be' ·l.nformed about the status of t.he
criminal trial agaitnst him." however. or"

5. (SBll) We a1llo "".fia,h~ the"~6'I';;~~ate(f-.:'.i~ its response that
it WQuld obtain and convey to us information regarding the
post-extradition treatment of the Sandhus.

Embassy"POC

6. (U) Per Ref A Para 6, Embassy POe will be Poloff Howard
Madnick. Poloif will be with the Embassy until July. at
which time a replace'l'lLent POC will be selected. Contact
information:

e-mail ~rl~;;::~~;;;~;;~;;2,-- work phOne: 91-1]~2419-eb$)

-- mobile phone:I --'

Sandhu Case Not Necessarily a Barometer for Barapind

7. (SBU) The most glaring difference that distinguishes the
1997 Sandhu extradition from the Batapind extradition request
is the changed political climate in Punjab. The insurgency
that spawned pol:i:ce-excesses'was dYing out in the mid-1990s;
as of 20D6 ~ehe Punjab militancya is a historical event. and
the passage of time has reduced the intense operating
environment. Many new human rights cases today are filed by
the alleged victims of long-past abuses. Although the courts

UNCLASSIFIED
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have been slow in clearing the historical case load, reports
of truly new abuse cases are a small fraction compared to
those lodged during the height of the insurgency. Moreover,
Indian society's treatment of Sikhs has returned to the
harmony and respect of the past. with sikhs occupying senior
positions throughout: government and society.

8. {SaU) Another important difference to consider is that
the Sandhu case proCeeded relativelycBwiftly; the"Indian
government requested extradition in 1996 and it was executed
in 1997 (Ref E). The Barapind "extradition process has
proceeded more deliberately, having begun with the Indian
government request for extradition in september 1997.
Mission believes the time and effort the Indian government
has invested in retrieving Barapind ~-" and the prospect of US
cooperation on future extraditions -- will also help protect
Barapind's human rights.

Improved Conditions for sikhs

9 _ (SBU) Conditions for Sikhs began to improve in the
mid-199GB and progress has been rapid during the"past five
years_ In order to answ~r Department of Homeland Security
questions regarding the current treatment of Sikhs in India,
Embassy New Delhi investigators have worked in Punjab and
otber Indian states for years to determine the validity of
sikh asylum applications; to date, we have been unable to
substantiate a single such claim. Conditions since the
mid-1990s have improved so dramatically that there have been
no legitimate grounds for Buch asylum seekers since that
period. Many legitimate asylum seekers who applied before
that period and had already been settled in the us and other
countries"have since returned to India and reassimilated into
Indian society" Indeed, recent press announcements have
highlighted the easea of "wanted terrorists" who have since
assumed leading positions in the punj"ab business community.

signatory to Convention Against Torture

10. (U) India signed_the UN CQ~vention against Torture and
other Cruel. Inhuman or Degrading treatment or Punishment
(Convention Against Torture or CAT) in October 1997, less
than a year after the Sandhus were extradited, and narly 10
years ago. Although not yet ratified, the Indian government
recognizes that ",;as a".:!~gnatory, India has good-faith
obligation not to'act against the objectives and purposes of
the Convention" (Re£ 8) . ....

High Profile, Hi~h Vt"sibility, Hign~Ac~ciUntability

11_ (SBU) Mission is keenly aware of the culture of torture
and extrajudicial punishment in Indian jails, as we have
outlined,in successive Euman Rights Reports; furthermore,
Mission has been unable authoritatively to confirm whether

the Sandhus were tortured bYrI~n~d~i~a~n~,:p~O~l~i~c~e~O~f~f~'~'C~i~a~l~s~~a~f=t~e~r:::Jtheir extradition - However. k
I Iwho lost several relatives to Sikh terrorists in
the 19805-90$ -- told us ano one will touch (Barapind)"
because his case is considered high profile (in part-because l
of the extradition) and also because of the strength of human
rights activists in Punjab (Ref D). Mission understands this
will be the first extradition to India from the US since
2000, Mission also notes the continuing Indian prees
coverage of- Abu salem, who was extra.dited from Portugal last
year for liia a1:1eged role as the principal suspect in the
March 12, 1993 Mumbai bombings that killed 250 and injured .
more than 700. If Barapind is extradited, particularly after
the Abu Salem extradition and the" recent (and extensively
media covered) historic visit of President Bush, Mission ~
expects extensive and long-running media coverage will
contribute to guaranteeing good behavior on the part of
Barapind's jailers.
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12". (SBU) We are similarly encouraged by the most recent
terrorism case involving sikh suspects, the May 2005 Delhi.
cinema bombings (Ref F). Mission believes the high
visibility of the case helped ensure that police officers in
Delhi. Haryana. and Punjab maintained professional standards.

The investigation into the cinema bombings was marked only l
by arrests, not by extrajudicial killings or other police
excesses.

National Human Rights'Commission Maturing

.13. (SBU) India' s National Human Rights Commiss1.on - - the
entity created in 1993 and tasked by law "for better
protection of human rights M -- was a nascent organization
when the Sandhus were extradited in 1997, but now has QVer a
decade of experience in investigating and assessing human
rights violations in India. Their mandate includes both
positive human rights violations and -negligence in the
prevention of such violation,· agcording to the Protection of
Human Rights Act (1993). GOI assurances aside. the NHRC is
legally empowered to visit prisoners nin any jailor any
other institution under the control of the" State Government"
for this purpose. Thei~ senior officers ~re empowered to
"enter any building where"th:e Commission has reason to
believe that any document relating to the subject matter of
the inquiry may be found, and may seize any such docum.ent"."
The NHRC is an active organization that operates"
independently of the government and has loudly criticized
some 9overn~ent institutions and actions.

Changed India-US Macro Dynamic

14.. (SaU) Finally. the contours of the India-US relationship
have dramatically improved over those in 1997. From a narrow
and emerging relationship, we now have a broad-based and
deep-rooted bi~ateral agenda on a range of issues, including
counter-terrorism. which was lacking in 1997. Furthermore,
the Barapind extradition -- if it is to transpire -- will do
so after not one but"-two US Presidential visits since the
Sandhus were extradited.. The SOI would be interested.. in
maintaining and furthering these relations. including for
future extraditions. and would be more vigilant about not
allowing any missteps that could lead to a reversal" of .
relations either on extraditions specifically or on the
India-US relatig~Bhi~~~?rebroadly.

15. (U) Visit New .Delhi' s Classified HebS'ite:
http~l/www.state.59OY·9Q~/ptsaJnewdel~i"
MULFORD . :,~. -'.. . .--

Additional Addresseesl
None
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P 301238Z MAR 06

.PM AMEMBASSY NEW DELHI
-TO S&CSTATB WASHDe PRIORITY 1956
INFO AMCQNSUL CALCUTTA
AMCONSUL CHENNAI
AMCONSUL MUMBAI
DEPT OF JUSTICE WASHDC
NSC WASHDC

UNCLAS NEW DELHI 002171

SENSITIVE
SIPDIS

L FOR SPOMPER AND MGUILIANI
ORL FOR CCAMPONOVQ

8.0. 12958: N/A
TAGS: CJAN, CVIB, PTER, PREL, KCRM, PHUM, PGOV, IN
SUBJECT: FOLLOW-UP ON BARAPIND EXTRADITION ASSURANCES

REF: A. STATE 33726
8. NEW DELHI .994
C. STATE 6905
D. 05 NEW DELHI 9513
E. 12/01/05. POMPER EMAIL TO POST ATTACHING CAT

SUBMISSION
F. 05 NEW DELHI 4449

End Cable Text

Michel K Guilani 04104/200601 :39:24 PM From DBltnbox: Search Results
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Michel K Guilani 051051200605:27:25 PM From DBllnbox: Michel K Gullani

Cable Text:

eI(OO
RELEASED IN PART
B6

UNCLASSIFIED
TELEGRAM

SECSTATE WASlIDC - I~IATB

April 28, 2006

Action:

From:

TAGS:

SCA

AMEMBASSY NEW DELHI (WW DELHI 2911 - IMMEDIATE)

CJAN, cvts, KCRM. PGOV. PHUM, PREL, PTER, IN

Captions: SIPDIS, sENSITrvE

Subject: FOLLOW-up ON BARAPIND EXTRADITION ASSURANCES: GOr
RESPONSE: TO QUESTION REGARDING SANDHUS

Ref: -A. NEW DELHI 2171 B. STATS 33728

1, (SBU) Summary: On April 27, 2006; Post received MBA
Diplomatic Note T-413!11/2004 answering questions regarding
the 1997 extraditions of Daya Singh Sandhu and Kamaljit Kaur
sandhu, posed in USC Diplomatic Note 06/254/POL, dated March
7, 2006 (Ref A). The full text of the GOl response is
included below. We also include the name and contact
information for ~ssy poe for any post-extradition
follow-up (per Ref B). End summary,

GOI Response to Ref A Follow-up Question

2. (til with reference to the outstanding question relating
to the GOl I S treatment of oaya Singh Sandhu and Kamal j it Kaur
sandhu following their 1997 extradition from the us. as it
relates to the requested extradition of Kulbir Singh Barapind"
(referred to in the.~ndian note as Kulbir Singh Kulbeera aka
Barapind) and USG obligation under the convention Against
Torture, the MEA has provi~ed the following diplomatic note:

Begin ~ext of MEA Diplomatic Note T-413/11/2004, dated April
27, 2006:

The Minis~ry of~Exte~i Affairs presents-its compliments to
the Embassy of the -united States of America in New Delhi and
with reference to t~.ease_CQnee~gMji;~lbir Singh
Kulbeera aka B~~P~: has the hon~T to" state the following:

Mr. Dayasingh Sandhu and his wife Ms. Kanwalj~t Kaur were
handed over to the offi~ers of the Rajasthan police on 18th
January 1997 at JFK Airport. New York. After their arrival
in rndia. they were produced before the designated Court at
Jaipur and Police Custody remand was granted upto 1st March
1997. They remained in judicial custody from 24th January
1997 to 1st March 1997. During the period. they were
regularly produced before the Court and before the Medical
"Jurist for medical examinatiqn as per Indian legal
provisions. The Police did not torture them during this
period either physically or mentally', The accused. willingly
volunteered information relating to crime. which led to "
recovery of important clues to these crimes, Rajasthan
Police ensured that the interrogation of suspects and
criminals related to the case took place upholding their
human rights.

The Ministry of External Affairs avails itself of this
opportunity to renew to the Embassy of the united states of
America in New Delhi the assurances of its highest
consideration. "

End Text.
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Embassy POC

3. (U) Per Ref B Para 6, Embassy POC will be Poloff Jon
Dorschner. Hr. borschner heads the section' s inte:r:nal
reporting unit and supervises the human rights officer.
Poloff will be with the Embassy until JUne 2007, at wh~ch

time a replacement POC will be selected. Contact in~ormation:

e-mail: 1
--------,--

work phoDe~ 91-11-2419-8140

mobile phone: 1 --'

4. (u) visit New Delhi's Classified Website:
(http://www.state.sgov.gov/p/sa/newdelhi/)

BLAKE

Additional Addressees:
None

co:
AMCONSUL CALCUTTA
AMCONSUL CHENNAI
AMCONSUL MUMBAI
DEPT OF JUSTICE WASHOe
NSC WASHOe
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ACTION SCA-OO
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SUBJECT. FOLLOW-UP ON BARAPIND EXTRADITION ASSURANCES: GOI
RESPONSE TO QUESTION REGARDING SANDHUS

'REF: A, NEW DELHI 2171
B. STATE 33728
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