U5, Department of Homeland Security
601 South 12th Street

SEP 2 1 20” Arlington, VA 10598
v Transportation
The Honorable Bennie G. Thompson ;U; Security
Ranking Member R ¥

> Administration
Committee on Homeland Security '

U.S. House ot Representatives

Washington, DC 20515

Dear Congressman Thompson:

Thank you for your June 21, 2011, letter expressing your concerns with the Transportation
Security Administration’s (TSA) Screening of Passengers by Observation Techniques (SPOT)
Program. Specifically. your letter cites allegations of profiling at Newark Liberty International
Airport (EWR) that occurred nearly 2 years ago. Since that time, [ have installed new leadership
at EWR, including a new Federal Security Director (FSD). Your letter also requests information
related to the May 20, 2010, Government Accountability Oftice (GAQ) report of the SPOT
program. FPlease accept my apologies for the delayed response. TSA conducted a thorough
review of this matter to be as responsive as possible to your requests.

TSA does not tolerate the unlawful protiling of any race, ethnicity, or nationality. The SPOT
program includes safeguards to protect the privacy, civil rights, and civil liberties of individuals
who are screened across the transportation system.

Regarding your specific requests for information, [ am pleased to provide you with the
following responses.

1.} TSA’s internal report on the Newark SPOT program and any other reports TSA has
conducted to investigate inappropriate activity by BDOs at airports.

Attached are copies of three reports related to the investigation of the SPOT Program at EWR
and an Initial Decision of the Merit Systems Protection Board (MSPB}), which upheld TSA’s
disciplinary action against the EWR SPOT manager. The manager has appealed the initial
decision to the fuli MSPB. The Agency has responded to the appeal which, as of the date of this
letter, is pending. Some of these documents contain Sensitive Security Information {SS81) and are
appropriately marked. Additionally, Personai Identifiable Information (PI1) has been redacted
consistent with Privacy Act requirements. 1, for any reason, you intend to release any of these
materials. we ask that you consult with us heforehand so that S51 can be redacted and withheld
from public release.

2.) Specific steps taken by TSA to address the racial profiling allegations at Newark
Liberty International Airport and to alert Federal Security Directors at airports with
Behavior Detection Officers of best practices to avoid racial and ethnie profiling in
behavior detection activities.

In the case involving the EWR SPOT Program, TSA conducted a thorough investigation upon

receiving reports that EWR cmployees were engaged in prohibited activities. When it became
ciear that some EWR management officials may have engaged in misconduct, TSA conducted

TSA 15-00014 - 004110



2

appropriate follow-on investigations. Ultimately, TSA took disciplinary action against one EWR
SPOT manager. As aresult of the investigation’s findings, TSA has retrained the entire EWR
Behavior Detection Officer (BDO) staff and appointed new management officials at EWR. The
TSA FSD at EWR continues 1o closely monitor the performance of the BDO workforce to ensure
that appropriate techniques and procedures are utilized at all times.

Several procedures outlined in the SPOT standard operating procedures (SOP) and the SPOT
training curriculum provide best practices to avoid racial and ethnic profiling in behavior
detection activities. The SPOT SOP references 7 times that behavior detection activities be done
without racial and ethnic profiling. The SOP includcs the requirement that BDOs work in pairs
to validate and confirm each other’s observations. The SOP also requires managers who oversee
the SPOT program to spend time on the floor observing histher BDOs to ensure SPOT is being
performed correctly. The SPOT Program has been reviewed by the U.S. Department of
Homeland Security’s (DHS) Office of Privacy and Civil Rights and Civil Liberties to ensure
compliance.

Additionally, as part of their basic training, BDOs who perform SPOT reccive cultural awareness
training and specific instruction with emphasis on the DHS policy against racial or ethnic
profiling. BDO core training references 11 times that racial or ethnic profiling is not tolerated
and that it detracts from the real threat as high risk passengers do not fit any specific profile. If
allegations of profiling arise, TSA immediately conducts an investigation and takes corrective
action as warranted.

3.) Timeline for developing a comprehensive, independent, peer-reviewed study to validate
whether behavior detection can be used to reliably identify individuals in an airport
environment who pose a security risk to aviation.

The DHS Science and Technology (S&T) Directorate completed the SPOT Validation Study and
issued the final report in April 2011, DHS S&T also sponsored an independent peer review of
the Validation Study’s methodology. The peer review concluded that the methodology for
conducting the validation study was sufficient,

4.) Timeline for the completion of 2 comprehensive risk assessment, to include threat,
vulnerability, and consequence at airports nationwide, to determine the effective
deployment of ST'OT,

TSA is conducting a comprehensive SPOT-specific risk assessment. The assessment
demonstrates risk reduction and consequence avoidance values across a spectrum of BDO
effectiveness values and adversary indicator display values. TSA expects to finalize the report
by the end of calendar year 2011,

5.} Timeline for the completion of a cost-henefit analysis of the SPOT program including a
comparison of SPOT to other sceurity sereening programs and existing security measures
at airports.

TSA is conducting a cost-benefit analysis of the SPOT program as a component of the SPOT

specific risk assessment. The preliminary cost-benefit analysis is based on vulnerability, threats,
and consequences utilizing a parametric table of BDO effectiveness and adversary indicator
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display values. TSA cxpects to finalize the cost-benefit analysis by the end of calendar year
2011.

6.) Timeline for the implementation of a strategic plan for SPOT implementation that
incorporates risk assessment information, costs and resources, and how SPOT will be
integrated with other aviation security protocols at airports.

TSA is finalizing the SPOT strategic plan, which inciudes strategic poals for fiscal years 2011
and 2012, detailed action plans, and resource requirements to achieve each strategic goal. TSA
cxpects to complete the SPOT strategic plan by the end of calendar year 201 1.

7.) Timeline for TSA to develop a record keeping process to track SPOT referrals to law
enforcement officers and the nature of subsequent legal action brought against referred
individuals.

SPOT referrals to law enforcement are currently tracked in TSA’s SPOT database. TSA also
traces arrests from SPOT referral screening. However, law enforcement frequently conducts
further investigation of referred individuals, and TSA is not made aware of the reason for or the
outcome of this additional investigation.

8.) Training guidelines for BDOs that specifically address how BDOs can avoid racial and
ethnic profiling in behavior detection activities.

The training curriculum does not contain any racial or ethnic considerations for performing
SPOT. BDOs are instructed to refer individuals for additional screening based solely on their
behavioral observations. As stated above, several procedures outlined in the SPOT training
curriculum provide best practices to avoid racial and ethnic profiling in behavior detection
activities. These include the requirement that BDOs work in pairs to validate and confirm gach
other’s observations, and for managers who oversee the SPOT program to spend time on the
floor observing his/her BDOs.

I look forward to working with you on this and other homeland security issues in the future.
Shouid you need additionai information, please do not hesitate to contact me personally or the
Office of Legislative Affairs at (571) 227-2717.

Sincerely yours,
5;% S (g

John S. Pistole
Administrator
Attachments

SPOT Standardization Team Report dated November 20, 2009
Administrative Inquiry dated January 25, 2010

Administrative Inguiry regarding BDO Manager dated February 17, 2010
Merit Systems Protection Board Initial Decision dated Junc 24, 2011
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601 South 12 Street
Arlington, VA 20598

g % Transportation
3 Security
oezs’ Administration

November 20, 2009

@

MEMORANDUM FOR: Barbara Powel]
Federal Security Director
Newark Liberty International Airpart (EWR)

Russell McCaffery
Acting Federal Securiry Director
Newark Liberty International Airpori (FEWR)

FROM: John Bertac
SPOT Program Manager
Office of Security Operations

SUBJECT: SPOT Standardization Team Report
INTRODUCTION

Asgsistant Federal Security Director-Screening (AFSD-S) at Newark 1iberty Internarional Airport
{(EWR)} requested that the Slandardization Team (STAN) visit ta observe and evaluate Behavior
Detection QOfficers (BDOs) at the airpost. This report summarizes the STAN's observalions and
pverall operational evaluations of EWR’s BDO program from the period of November 2 to
November 5, 2000 :

BACKGROUND

The Aviation Transportation Security Act of 2001 (ATSA) requires the TSA Administrator to
provide for the screening of all passengers boarding a passenger aircraft. Additionally, the
Impiementing the Recommendations of the 9/11 Commission Act of 2007 states that TSA “shall
provide advanced aining (o transportation securtty officers for the development of specialized
security skills, including behavior observation and analysis.. .in order to enhance the
effectiveness of layered transportation sceurity measures.”

TSA 15-00014 - 004113



The SPOT Program began deploying nationwide in October 2006 to provide behavior
observation and analysis training 10 sclect employees at the nation’s highest-risk airports. The
Behavior Detection Officers (BDO)s charged with this task provide an additional layer of
security to mitigate the threat of an individual causing harm to the nation’s transportation
systems,

The SPOT Program Office is charged by the Office of Security Operations (OSO to provide
oversight of the proper operation of the BDO program in cooperation with the Federal Security
Director and the Assistant Federal Security Director-Screening (AFSD-8) at cach SPOT airport.
SPOT Standardization Teams is a to ensure uniform compliance with the SPOT Standard
Operating Procedures (SOP) and all other applicable program directives, with the goal of having
a well-trained, high-performing SPOT teamn at cach airport.

DISCUSSION

Adberence to Procedures

¢ During the visit, the STAN Team obscrved and anecdotally heard stories of BDOs who
selected passengers for additional screening based on other reasons than SPOT behaviors.
In some instances, these passengers were allegedly selected because of their race or
ethnicity. In other situations, the STAN Team obscerved a BDO belect a motorcycle gang
member because they frequently carry prohibited items. The SPOT SOP states that the
program “must be conducted without regard to race, color, religion, national origin,
ethnicity, sexual orientation, or disability.” It further states that individuals will only
received additional screening where a BDO has observed certain behaviors that are
indicative of stress, fear and deception.

¢ Further, there were instances when BDOs did not complete the required paperwork after
making a referral. These practices are not in accordance with Section 3.10.A of the

SPOT SOP which states |EERZERVESHOR NI (5] |

B3; 49 U.S.C. § 114()

+ BDOs need to be very aware of the location and activities of their partner. The STAN
Tearmn observed one BDO hold upﬁngcrs signaling 10 his partner when they were
working B concourse. These practices not only violate the SSI policy by disclosing the
point valucs associated with the SPOT Rcferral Screening threshold, but arc also a poor
means of communication between BDOs. as electronic media are provided to BDOs at
airports as a means of discreet communication.
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Quoptas

TSA policy is that the SPOT program reust nat be held to the use of a quota system because it
will compromisc the integrity of the program. By mandating a certain level of SPOT referrals,
BDOs may [eel compelled 10 select people who are nol exhibiting the indicative behaviors.

The standardization team found several instances where the BDOs were assigning behaviors
where no such behavior existed or it was inflated by the reporting BDO. The AFSD-5 promotes
what he calls “metrics” and sees his systern as a measure for productivity and promotions. "L'he
BDOs interviewed see this as a quota. BDOs state they know it is a major factor in promotions
and have been 1old by the supervisors that they “need more activity.” A BDO manager told the
BDQOs that promations from F to (G band would be based on who had the most referrzls. A non-
BDOQ member of the management team reports that quotas were being used and that two BDO
supervisors had directed their subordinates that promotions depended on the number of referrals
that they made, There is a belief held by the BDO staff and voiced by the first line supervisors
that the numbers of referrals are important (o getting promoled.

On November 12, 2009, the AFSD-S approached the Standardization Team lead and questioned
him again on why referrals could not be used as a measure for BDO performance. The AFSD-S
stated that it was the enly viable merric,

Training and Implementation

The standardization team noted that many EWR BDOs were not using new implemented
programs like the initiative. Some BDOs appeared to have forgotten some of
their training, including caswal conversation, knowledue of behaviors, and appropriate
resolutions, rather than “trip stories.”

There are a number of underlying causes 1o the behavior noted above. Some BDOs were
mitially trained as long aga as 2006. A lack of recurrent training has made it difficultto
reinforce what had been learned during training. Members of the National Training Team report
that [he|“\bfa.lk the Line’|procedure was not stressed as being critical in those early classes. This
lack of training may have caused the wnability on the part of some BDOs to demonstrate this
procedure to the standardization team. First line supervision. however, should have corrected
that lzck of training by adopting the technique from newly trained 13D0Os.

Mznagement

BDMO managers must continue to work and employ their SPOT training. The STAN team
observed, however, that if BDO managers do not work the floor, their skills are dimdnished in a
short amount of time. Because managers do not mentor, new BD0s quickly hecome rusty
bacause they have no one to ask about proper technique. Managers do not properly comrect BDO
mistakes. Managers get a *no confidence” vote from the BDOs.
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The BDO managers gre not sufficiently maintaining their behavior detection skills as required in
the SPOT S0p.[(0)3):43 US.C§ 114()

(b)(3):49 US.C.§ 114(n) |
[(0)(3):4 | Behuvior observation is & perishable skill which requires practice and is soon lost
without it. Not matntaining certification in behavior observation is detrimental not only to the
BDO managez, but also 1o their team of BDOs, due to the manager's inability to provide proper
supervision and counseling in job performance.

Failure to Properly Employ BDO Assets ;

Another issue observed was allocation of BDO agsets for non-BDO functions. The EWR non-
BDO manager reported the BDOs are a constant sowce for ﬁiling particularly
on Sundays and Mondays. The FSD has a contingency plan and BDOs are one of the larger
sources of personne! on that plan. This manager also reported that this past summer saw a
“horrendous™ use of BDOs This practice is in dircet conflict with the above direction
provided by the Assistant Administrator of Security Operations.

Several communications regarding the proper use of BDOs have been released 1o FSDs from
080 Semior Leadership. SPOT OD 400-50-1-94, dated April 28, 2009, and signed by Assistanl
Adminigtrator Lee Kair, states “Transportation Security Officers (1'SO) selected and designated
as Behavior Detection Officers (BDO) must be exclusively assigned to SPOT duties on a full
time-besis unless otherwise assigned by the FSD for exigent circumstances, such as responding
to critical incidents.™

The SPOT Operational Directive (OD) further states that “BDOs will not perform traditional
T8O screening functions except to establish and maintain certifications for whole bag searches
and Explosives Trace Detection as part of their BNO duties™

Additionzlly, an FSD Communication dated October 7, 2009 states “The redirection of BDOs
may be implemented for 20 minute intervals and may be extended as deenied necessary by the
sentor TSA management official. Extensions must be reported to the TSOC "

Two unsigned letters allegedly from the EWR BDOs to the SPOT Assistant General Manager,
the SPOT Program Manager and the 0SO Assistant Administrator allege similar events. One
letter states all BDO assets at times were reassigned 1o CTX bag rooms. This was also stated to
SPOT program office personne] at EWR on November 17, 2009,

RECOMMENDATIONS
L Re-Train the Entire BDO Workforce

The Standardization Team recommends retraining the BDO workforce, including all supervisors
and managers. The BDOs will be fully cognizant of all the techniques that a BDO should be
using. I11s incumbent upon the EWR management 1o set a new culture where BDO work is used
properly and valued for the security layer that it provides,

4
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2. Strengthen the Law Enforcement Relationship

It is recommended that the AFSD-LE wark on the relationship problem with the Port Authority

Police Department (PAPD), with Customs and Border Protection and with any other faw

enforcement agency workmg at the airport. LEQOs must first understand the program through i
training and then must understand their role in responding to a call for assistance. BDOs are not

empowered bevond identifying threats,

3 Establish Clear Communications between Airport Management and BDOs

Clear communications from senior FSD management to first line supervisors and subsequently to
BDOs need improvement. While some informational fall-out is expected in any large
organization, many EWR BDOs report that they are not receiving the information that is
important to their job. When gquestioned zbout some recent policy changes. the team found that
several BDOs were unaware of any changes,

4. Resiore the Overall Trust Within the Workforce

A new paradigm must be established between FWR's senior management and the first line BDO
supervisors. The Jack of trust verbalized by the AFSD-S on several occasions combined with a
failing grade from almos all interviewed subordinates points to a sertcus problem. While there
may be supervisors who are not fuifilling Lheir responsibilities, identify the ones wio are putting
forth an effort and re-establish the relationship. This recommendation will be accomplished
when the BDOs, first line BDO managers and senior management report thai there is a tangible
improvement over past practices,

%\@zﬁrb | 1-20-2009

JoimU?»cIlac Date
SPOT Program Manager

Ce:

Lee Kair

Assistant Administrator

Jim Rlair
Area Director

Scott Johnson
General Manager, Field Operations

Daniel Burche
Assistand General Manager
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Transportation
Security
Administration

To: Barbara Bonn Powell, Federal Security Director
Newark Liberty Imernational Airport

From: Carol Bernardini, Behavior Detection Officer - Transportation Security Manager (Inquiry
Officer)
John Ferragamo, Behavior Detection Ofticer - Traasportation Security Manager (lnquiry
Officer)
Boston Logan International Airport

Date: January 25, 2010

Re: Administrative Inquiry

COn December 17, 2009, you appoinied us to conduct an administrative inguiry into allegations that
Behavior Detect.on Qfficer - Transportation Security Managers (TSM) T uis Chevere and Robert Hakius
have wilized quotas in order to evaluate the performance of their subordinate Officers and/or have
encouraged profiling of passengers in order to meet quotas established. For the purpeses of this inquiry:
“quotas” shall refer 10 a set number or percentage of Screening of Passengers by Observation Technique
(SPOT) selectee referrals that may serve as a minimum or 2 goal; and “profiling” shall refer 1o the use o!
specific eniteria, related 1o the race, ethnizity or nauonality of a passenger, to select and search a
passenger mare carefully and extensively than would have occurred without the use of such criteria.

During our administrative etferts we requested any documents that may exist regarding these allegations
and we received an excel spreadsheet containing menthly and yearly averages of ali the Behavior
Ceteciion Officer's (BDO) SPOT referrals, including Law Enforcement Officer {LEC) referrals and
Attachments | — 7 of the Standardization Report 1ssued by the SPOT Program Qffice.

fn our efforts 1o conduct this inquiry, we interviewed forty (40) individuals. [ncluded in this group were

$1x SPOT TSMs (George Schuliz, Joseph Yurechko, Vingent Mossa, Matt Dohn, Rebert Hakius and Luis
Chevere), as well as TSM |()(E) 1sM[[B)E) Jand

Assistant Federal Security Director - Screening IBMEY ] We requested written statements from
fifileen interviewees and received ten, with the exception g s [(b)(6) |
Liby(6) . ] Officerspeciﬁca]!y declined as she was
concermned aboat BODO-TSM Luis Chevere's ability to view her statemment and patentially take retaliatory
actions apainst her as a result.

In sumtmary, in the course of our inquiry we found no evidence ta support the allegation of a quota

system. However, we collected information regarding the allegation of prefiling that would result in a
reasonable conclusion that such activity was both directed and effected on a limited basis at EWR. Below
we have included more detatled formation associated with the inguiry, as well as some
recommendations that may be beneficial to your SPOT program at EWR,

e ———————————— e ——————— S — e p———
Administrative Ingury Page |
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Potential use of qiotes:

Several sndividuals stated orally and in writing, prior to and during our inquiry, that certain BDO-TSMs
uttlized quotas in order to evaluate the performance of their Officers. When we asked these individuoals to
provide specific names or instances when such informalion about quotas was conveyed 1o the Officers or
when promotions were made based on a criterion of quotas, the individuals stated they couldn’t remember
the necessary details or that they heard the information third hand but had no firsthand knowledge, None
of the foregoing individuals provided any suppotting decumentation or detailed information that sustains
the statlements they made.

During our inquery, we were provided with an excel spreadsheet contaimng menthlv and yearly averages
of all the BDO's SPOT referrals, including LEQ referrals. Nowhere on this document 1s there any
indication that BDOs were either above or below an established quota. However, most of the BDQs were
aware that the document existed and bebieved it was the sole criteria which the TSMs used for
promotions.

During cur interview with BDO-TSM |[®)®) | he stated that the document was a method of statistical
analysis that he created and used to tdemify potennal anomalies or weaknesses among the BDOs. He
furthar stated that if any BDOs were above or below average (based on a bell curve), he would work with
these individuals to resolve the diserepancy. BDO-TSM iﬁcally denied that referrals were the
sole determmning factor for promonhons, While BDO-TSM - vas aware that the decument exisied

it was not something he generated or used and when asked about the use of a quota system, BDO-TSM
[BUE) Jsiated that one does not exist,

The BDO-TSMs as a whole, not just BDO-TSM[®)XE) Jand BDO-TM[®)E) | were emphasizing
productivity durine daily briefings. This cmphasis, likely in combination with the awareness of BDO-
T8M ‘productiviry report. left many BDOs with the impression that increased referrals would be
viewed posilively  When the BDOs were asked about a quota system, they penerally stated that they were
briefed to merease their “activily, productivity or rumbers”™. Numerous BDOs interviewed stated Lhat
thete was an over-emphasis on generating referrals to keep Newark in competition with other airporis.
The BDO-TSMs response to this was they were asking the BDOs 1o be vigilant while on duty.

Finding:

There i ne supporting evidence 10 reasonably conclude that a quala systens was established. The BDO-
TSMs may have been briefing vigilance and focus while working 1a the field; however the perception
from the BDOs was numbers and productivity. The overwhelming majority of BDOs however cxpressed
concern that the BDO-TSMs” focus was solely on increasing the number of referrals and LEQ calls. The
message and the manner in which it wag delivered was inconsistent, confusing and in some cases,
misleading. The miscommunicaticn on this issuc evolved mto aliegations of a quota system and, 1 tun
mto the sole basis for promoting BDOs. The document created to wreck BDQ referrals seems to have
been used as a tool to detect certain performance factors (1., over assessing or not seeing behaviors), yet
1t was perceived as standard for promoting BDOs to the Expert position. While productivity shouid not
be used as the sole factor for evaluating performance, it can be beneficial to determaning areas that necd
mproyement.

L e ]
Administrative fnguiry Page 2
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Encouraped profiling of passengers:

Unlike the allegations regarding the potential use of a quota system, when BDOs were asked about
participation in potential profiling activities they were forthcoming with specific names and direction
regarding the same.

The practice of the BDOs a1 EWR based on the direction from specifically BDO-TSM and te a
lesser degree other TSMs, was to observe passporis at the Trave] Document Checker {TDC) position for a
lack of valid visas and/or entry stamps. Based on the statements of the BDOs it appears that different
direction as to how 1o address such situations were provided. When the BDOs observed a passenger
without a valid visa and/or entry stamp the BDOs were to refer such passenger as a SPOT Selectee, or call
a BDO-TSM for guidance. or directly contact Port Authority Police Department or Cusloms and Border
Protection,

1t has never been the practice of the SPOT program io refer a passenger to seleciee sereening based on the
ahove critenia. Pror to the TSA assumung the responsibulity for the TDC function. if a passenger had
already been referred to SPOT selectee screenng and during the course of such sereening was determined
ot 1o possess a valid visa and/or entry stamp, that individual would have been referred to LEQ as a
result. However, even this process was eliminated (except in limied circumstances) in an email issued by
the SPOT program office on Octobzr 24, 2004 titled *Clarification on BDQ TDC Procedures™ ¢attached).

The following information was provided by BDOs with respect to the enceuragement of profiling of
passengers:

» BDO (b)(6) stated (written statement dated January 8" 2010 atlached],m
instructed me to watch flights going to Puerto Rico and Mexico, he also instructed me to stand
next to the Travel Document Checkers (o ensure that all passports contained s isas. [f the
passports did not contain visas I was instructed to refer those passengers for SPOT sclectec
screening, even if the passengers did not shaw behaviors.”

» 80O [RXE) _— Jstated (writien statement dated January 12%, 2010 attached), "When a BDO
working TDC came across a passenger with a foreign passport amissing either a US eniry stamp or
a visa whoever the BDO team working that particular terminai was notified by their government
cell phone. The BDO team would. . notify the walk-through officer to refer the individuals] for
additionaj screening .. Once inside the BDO team would start the referral and tum it into a LEOQ
call”. Additionally BDO, Anemone in s wrilten statement alleges that this activity occurred asa
result of the direction of {©/©)

» BDOs|D)E) have
written statements {attached) wifh similar situations mvolving BDOs al the TDC, (Nawtha
BD0Os |(B)(6) |have EEOQ complainis pending against and
possibly other managers, for promeiions/discrimination. )

# Some BDOs stated that individuals without visas or entry stamps were not referred for screening;
they were referred directly te Customs and Border Patrol {CHBP) at the TDC. TS5M Lisa Nelson
stated (wriiten statement attached) that BDOs working TDC “sometimes noticed that the
passenger did not have the proper stamp or visa and they called CBP or LEQ but they did not
refer the passenger.”

Administrative Inguiry Page 3
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» BDOs|P)E) allege that|(P)®)  Jwould oftes times replace a BDO team at the
checkpoint that was not checking for visas with a team that would perform this practice.

¥ Additonally, the emaii directive of October 24, 2008 titled “Clarfication on BDO TDC

Procedutes” was not implemented until the refresher training from the Standardization Team in
Navember 2009

In addition to the allegations contained above, BDO-TSM [P)(E) sipnificant and sustained efforts to
trains the BDOs on document validation reinforced the perception among the BDOs that their focus was to
identify potential fllegal immigrants and not focus on observing all passenpers for anomalous behavior
While document validation {i.2. to be able to identify fraudulent documents) is a component of the BDO
function it s not the primary foeus of the SPOT Program.

Fur[het common statement made by the BDOs interviewed regarding profiling was that
TsM-BDOLR)E) ad bricfed the BDOs to waich out for “Dominicans” or “Dominican baggage

handlers™ for illegglactig i ¢ BDOs have provided writien statemenss (attached). When we
asked BDO-TSMs|(®)®) zbou: these comments, both stated that it was intelligence driven,
based on an incident involving drug smuggling from a Transportation Suspicious Incidents Report
(TSIR). Further invesugation inte this TSIR revealed an incident at Newark Airport involving a flight
from the Dominicas Republic and two airline employees (TSA TSIR - dated September 15", 2609
attached). This information that was included in the I'SIR does not serve to direct any changes in SPOT
protocols and the only basis for altering the criteria for SPOT referrals are identified in Section 2. 1D of
the SPOT SOP. In essence, it has (o be driven by inteliigence and approved by the FSD. (3)1(161; I ri Cess

does not seem 10 have been adhered to with respect o the above direction by BDO-TSM

Allegedly, other conuments were made during briefings by ()8 kyar “Dominicans are criminals aadior
untrustworthy™ and these comments were pereeived as racially derogatory remarks by several BDUs in
the briefing.

Findings

Due to the abundance of testimony and written staternenis regarding direction to refer passengers withoul
vulid visas or stamps, as well as the racial comments made by * it is reasonable to conclude that 2
procedure for profiling or identifying illegal aliens was implemented by several BDOs.

With regard to the statements made based on the TSIR report. such information neither was actionable
intelligence to ‘ook at a specific race or cthnicity, nor was the process followed 10 accordance with the
SOP. It should have been stated cleasly to the team that it was briefed for situational awareness only:
instead it resulted m a misdirection of the team’s mission,

Sy S———
Admmistrative Inguiry Page 4
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Recommendations:

+ We prepose appropriate corrective action he initiated.

# The promotion process tor BDOs remasns misunderstood and continues to be a cause for concern
amongst the majority of the team. This in rurn bas been a catalyst tor negative behaviors among
the staff (arguments regarding whose name is listed 1* for SPOT referrals), reinforeing their
mustaken belief that they must produce more refermals and LEO calls in order to be premoted. A
thorough explanation of the promation process should mitigate these concerns.

» A thorough explanation of the rationale and use of the document tracking BDO referrals should
be communicated to all BDOs.

» Additienally. the motivation and focus of the SPOT team should be on security and the TSA
mission. £t is up to management to find better ways to encourage and promete enthusiasm for the
mmssion, without appearing to focus on numbers alone.

#» Managemenn should ensure all current managementioperational directives are followed and all
SPOT screening is conducted in accordance with Standard Operating Procedure.

» The SPOT coordinator should closely evaluate the program and stay invoelved as much as possible
to fully understand the dynamics between BDO staff and management. This will alleviate any
disconnect between the BDOs on the floor and upper-management.

¥ The BDO-TSMs and any Management statf available should parucipate in the monthiy SPOT
[eleconferences, hald weekly meetings and ensure 4 management representative attends BDO
counicil meelings.

» The entire BDO s1aff and management would benefit froni meeting menthly or bi-monthly fo
d:scuss issues of importance and relevance to the SPOT Program  Furthermore, weekly briefing
noles could be reconded and disscininated 10 ensure the BDOs are up 10 date with the latest
procedures or concerns.

¥ Management should participate 1 TEO training to ensure that comments and briclings to the staff
are clear and appropriate,

#» Daily work assipnments for HDOs should be rotated such that BDOs routinely are partnered wi.th

varied BNOs. This rotation should serve to make all BDOs fapuliar with all other BDOs and

allows opportunity for the strengths of each to be communicated and migrate among the partners.

The Conflict Management team that exists at Newark should work with the BDO management

and staff to implement techniques and solutions for the group as a whole.

v

Thank vou for the opporfunity to work with vour staff. We would like 1o particularly thank Kimberly
Murphy, who was especially helpful during our stay and in providirg assistance and expediting
appointments. We are available at any time to discuss ihe above in more detall. Thanks again for this
opportunity.

L e ____]
Adrministrative Inguiry Page

(3
(¥}
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.8 Department of Homcland Security
Gifice of the Federal Security Director
Newark Liberty Internutional Airpore
Liberty Hall Corporate Center

1085 Monis Avenne, 2nd Aoor

Unban, Kew Jersey 87083

P ,
/Rges, Transportation
' ) Security
oe%’ Administration

n st

February 17", 2010

From: DAFSD Patnck J. Boyle
To: FSD Barbara Powell
Re: Administrative Inguiry regarding BDO Manager[®)®)

On February 4%, 2010 you appeinted me t¢ conduct an administrative inquiry into the
allegation that BDO Manager- ad engaged in retaliation against members
of the BDO work force at Newark Liberty Imernational Airport.

1 conducted interviews of 34 members of the BDO work force and 3 BDO managers
i ' 3 jewed w TEC I 18

(b)(8)

(b) er SM|(P)E) _ lwas removed from the floor and BDO |(b)(6) Iwho is
(b)(6)

{ found that Security Mnnagcrmrepeatedly engaged in and directed his officers to
engage in racial profiling and improper referrals of certain eroups of people such as
Mexicans. Proper procedures were not followed and SM ssued instructions to
the work foree contrary to established policies and engaged in or threatened retaliation
for those who did not accept his direction. SM |(b)(5) routingly assigned BDO's to stay
in close proximity to the Travel Document Position (TDC) sa they could spot foreign
passports or forelgn looking passengers. When a foreign passport or foreign looking
passenger was spotted BDO’s were told by SM |(B)E) _ |to look through it for the
presence of eatry slamps and visas. If none were found the passenger was made a LEO
referral end Customs and Border Protection was called. This was done without regard to
behaviors and on mere than one occasion he ordered BDO, s to zssign behaviors to a
passenger to justify the referral and cover up the fact that it was done as result of a
document check.

SM|®XE) |created the perception if not the reality that the BDO program was a
numbers game and those who produced would be looked upon favorably by management
while those who did not would be punished or would not be promoted. In addition he
instructed the BDO workforee that if they wanted to get promoted they needed to conduct
these improper refemals. There is evidence 10 suggest that certain BDO's routinely
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singled out certain groups of people for referral withou regard 1o behavior. BDO
(b)(6) was repeatedly identified as doing this and his high number of referrals

would tend to support this,

T interviewed both BDO-TSM [0)6) |and BDO-TSM[EXE)_____Fregarding
these aliegations. BDO |(b)(6) |demed any knowledge of any unproper referrals or racial
profiling. BDO|()(®) _|was idemified as being present at a briefing being given by SM
(0)(6)  Jwhere SM|(B)E) |directed the BDXO's to check passports for the presence of
visas and entry stamps. SMIRXE]Jwas interviewed and denied engaging in racizl
profiling or directing anyone 1o conduct improper referrals.

The following Newark Liberty International Airport Behavior Detection Cfficers gave
statements to me relative to this investigation. A brief synopsis of their statements is
provided for your reference:

(b)®) Stated that|(P)(€) _ Jtold him to watch for Dominicans and|R)®) |repeatedly
stressed that BDO's produce LEO calls and increase their activity if they wamed to get
promoted.

[®)®) | Stated that BDOLR)®) lsingled out a flight from Puerto Rico while on

slaybook and when he brought it to the attention of SM {[B)(6) _Jthe next day, SM
(b)(€) _|told him that il was none of his concern.

She was told by SM to congentrate on visa and entry stamps
and to look for self deportees. When self deportees were found | ere to be made a
LEO call and referred to Customs and Border Protection. BDO|P)®) provided me with
a reference list she was given by SMIRIE1]on what to look for on a passport. A copy
of this reference is attached to her statement  BDO [RX8))stated that when she refused
SM|(b)E) collateral duty she was barassed by him, called repeatedly on phone by
him, followed to the bathroom and when assigned to B-3 Check point removed fom the
checkpoint by SM [BXE] Jwhen Air India passengers started to arrive and replaced with
BDO|®)  |who would then start making referrals and LEQ calls.  BDO |)6) Jalso
stated that BDO[RIE) Jvas assigned to work alone by SM and bad the run of the

airport.

Stated that BRC®)E) Rid a referral on a Mexican self deporiee and
whenl®)®) lquestioned SM12)E)_Jthe next day about it was told it was none of his
concern. Walso state that when he graduated BDO training SM [RELJtoid him
don’t pay attention 1o what you learned in training this is hew we do it in Newark. We
check passports to see if they are fraudulent.

—

| b)(6 |
R sM [B)E) Tinstructed her to look at visa and entry stamps, SM[®)E)
told her 10 look at Mexicans because they were casy and it was a numbers game

stated that this continued for a few years until October or November 2009 [B)(6) Jalso
stated that SM[BXE) Imade comments about Dominicans and told her to watch the
Dominican beggage handlers beceuse they had easy access 1o aircraft.
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Stated that SM[[B)E) _never allowed her to work with other black
female BDO's, If she was assigned by another managor to work with & black {emale
(b)(E) vuld split them up. She stated that other managers allowed her 1o work with
black Females. wsmed that[B)E) _ Jput BDO’s behind the TDC position for the
purpose of looking at visas and entry stamps. I there was no visa or entry stamp in the

agspon 3 LTO call was generated without regard to behaviors or points. When DFSD
(b)E) put out the directive to stop looking at passports Mto]d (0)®) o
disregard it @6 Kiared assigned her a coffateral duty to teach classes on

fraudulent dg When[ ) kefused she and[BT6T Jargued about it and when
[0E Jota|®®  |that she was poing to to discuss it he threatened to write
her up if she did it TSIho was 2 BDO at the time witpessed and
confinmed this event took place. Lig stated that in Sepiember 2009mbﬁeﬂ:d
the BDO worldorce about Dominican baggage handlers who were most likely to be

involved in the drug trade. About two days later Chevere called an audible and assigned
)6 nd [0)6) |to go out on the ramp and watch the Dominican baggage

handiers. |[(0)6) lstates that she went out on the ramp and checked employee
identification cards for expiration dates.

(b)(6) stated whenever [(2)(6) . working she was directed 1o stand behind
TDC podiums and look for iliegal aliens |®/®) |directed her to look for expired visas,
0o visd and no entry stamps.

(5X6) | Stated that SM|P)X®)_Jinstructed him to check travel documents of traveling
passengers during casual conversation. He was mstructed to check passporis,
identification, I-94 and ail other documents used to enter and exit the country.

Stated SM|®E)__Jgave lectures and classes on visa waivers and visa

requirernents.

QIC) stated that inslrucled him to check for entry stamps when doing
casual conversation. Stated that this was standard operating procedure until the
standardization team visit in late September 2009,

(b)(6) sp[P)E) alweays reminded the BDO workforce to check passparts,
vizas and entry stamps.

[(£)E) | MI®)E) _|conducted BDO ot briefings and instructed the work force
to pay attention to passporis, visas and sntry stamps

Stated that SM|(P)E) _ linformed kim that he was going to go after the
BDO’s for every little thing when he got back on the floor.

(b)(6) Was told to target cerlain flights based on intelligence briefings. Some
BDO's were put front of the TDC position checking documents but he does not know
who told them 10 do this or if they did it themselves.
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[(>)6) | Sm [B)E) |had BDO’s cut front of the TDXC checking docurments for the
purposes of finding people with no visas, entry stamps or 1-94's. SM ()6 freferred
mele and female (Mother and son) at the A-3 checkpoint on 8/20/2008 (incident report
aftached) while doing TDC duties due s that he observed that were not
observed by[()()_hnd her team. SM ()6 hsigned people to work on projects to
find security features of passports from different countries. People who refused to do it
were threatened by SMIO)N6) | He told them that they would be written up or not have
a job much longer. [2X®) ktated that she was often assigned to B-3 to check documents
and SM|(®)®)  |would stand there and make sure that they did it. [2)(E) Jstates that she
flipped through the documents to appease but did r:ot refer anyone with a
missing Visa or entry stamp, If{(®)(6) |saw someone in linc that caught his interest he
wonld actually take over TDC functions to look at that person’s documents. [(2)6) lalso
provided emails from[()(E) Jto her and the BDO workforce that asked questions about
travel documents such as 1-94's and contained CBP traveler entry forms and Vise Waiver
countries.

(X _ — IsMIEXE_Lnd [P Jofen stated no quota but we want to see
activity. Both managers stated that it helped 10 get promoted if you had your name on top
of referral sheets. [P)6)  always rTa.d.LsuLut.at BDO’s knew visa codes and visa
WaIVer countries. directed {2/ to stand behind TDC position for the
purpose of reviewing travel documents and [®)(®)  |also reviewed travel documents
behind the TD{.

@(i)____l (b)(E) gave training i -94 and entry stamps. mt d
him to check for these at TDC position.(l(b)(s) gtated he often worked with BDO|®)©)
whao stood at the TDC podium and looked at the travel documents of males and females
who tooked Tatin  When ,@ got one with no entry or visa stamp he initiated a 1.EO
call without regard to behaviors. SM [RXEL_bften pulled [0)6) |and [BXEoff of a
check point and sent them to the wates where they were supposed to pull Latin American
and Arabic leoking passengers. People without vises of entry stamps were then referred
to the ground based FAMS and sometimes CBP. §M always stressed numbers
and said come time for promotion numbers would be one of the things looked at.

[(6X6) | sMI[®®)_linstructed him to pay special attenticon to passports from
Latin American or Middle Eastern coyntries and lock to see if they were fraudulent or
were missing visas and eutry stamps states LOIE)__Jassigned him to the TDC
position to check these documents. ®)®)  |stated that]®)6)  [instructed him to call
CBP if a passenger had no visa or entry stamps and was told 10 make the passenger a
referral regardless of behaviors. ﬁsmtes that this went on from 2007 until they
were retrained in 2009 SM [BX6)_Jtcld [BXE)_Jthat if he wanted to get promoted he

d roduce LEO calls and checking documents was a way to accomplish this.
(0)6) _ ktated that the first six expert promotions were given out this way.

(06 |told him to pay special attention to visas and entry stamps of
certain countries such as Mexico or from Latin Amernica. This was part of fraudulent
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ducument training that[(®) Lava [(2)(6) Jdescribed a referral at C where two
mal cs were stopped by BDO | [for no entry stamps or visas. [206)_|states that
[E® Jold [ Jto assign thc (0)(3):49  of deception ard to call Customs.

b)(6
B)e) Former BDO was told by [0 chieck nassports for the presence
of visas and entry and exit stamps. If these were missing )©) had them give the

passenger behaviors, m enge al and call cusioms. |P)6)  Jwitnessed
altercation between . nd [(0)(6) bout collateral duties and recalls
®)8) " hhreatenin with a write up if she went over his head.

P

[(®)®) | Was told by others that [?©)_Jinstructed BDO’s to stand at TDC
position and look at documents.

Q0 I Instructed by ®)6) |0 Iook at a tlight to Puerto Rico because there
was a large amount of Dominicans traveling on it. Instructed by |(L)E)  |to look et
documents for lack of Visas and entry stamps,

Based on my investigation, there is over whelming evidence to suggest that BLO ~TSM
(b)6) engaged in or directed BDO s under his supervision to engage in prohubited

activiiies on a regular basts such as:
1, Profiling of passengers based on appearance or race
2. Checking of Travel Documents for 1he presence of entry stamps and visas

3 Referrets made without required behaviors present/Assigning nonexistent
behaviars 1o passenger to justify referrals

4. Improper Law Enforcement referrals to Customs and Border Protection (CBP)

5. Threats of retaliation and retalistion for not following his direction to conduct
improper referrals of passengers :

Iz is the recommendation of the undersigned that Behavior Detection Qfficer-
‘[ransportation Security Manager [(b)(6) be the subject of dissiplinary action for
ihe five prohibited activities he performed or ordered subordinates under his supervision

to perform.

Qﬁjj w&\ ‘fyg_‘%&,

Patrick J. Boyle "

Deputy Assistznt Federal Security Director
MNewark Liberty International Aurport
Screening Operations
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MERIT SYSTEMS PROTECTION BOARD
NEW YORK FIELD OFFICE

(b)(6)
DOCKET NUMBER
Appeliant, (0)6)
V.
DEPARTMENT OF HOMELAND DATE: June 24, 2011
SECURITY,
Agency.

Stephen Millard, Esquire, Covina, California, for the appellant.
James Penzi, Esquire, Philade/phia, Pennsylvania, for the agency.
BEFDRE

Maria M. Dominguez
Administrative Judge

INITIAL DECISION

INTRODUCTION

On October 18, 2010, the appeliant filed 2 timely! appeal with the Merit

Systems Protecticn Board (the Board) challenging the agency’s decision to

! The 30" day for filing an appeal with the Merit Systems Protection Bosrd was October
16, 2010, which fell on a Saturday, The appellaot therefore had until October 18, 2010
to file an zppeal since that was the first werkday after October 16, 2010. See 5 CF.R. §

1201.23.

ecantatns Sensitive Security Inforootioa that Ls esntralled uader 49 CFR parts 18 2pd 1520,

No part of thic retord may be diselosed to pertow know"®, 3: defioed by 49 CFR parts 15 und 1520,

cxeept with the writien permission of the Admdnistrator of the Traasportation Security Adm]Tly
of Treasportation. Unsurdorized relesic way result fo civll penslty or otber action. For U.S. povernment sgeocies,

poblic disclosere 4 goverped by § U.8.C. 552 vnd 4% CFR peris 15 apd 1520,

HOTID0InI] JWRISLS 1T43R LTPIRGZZTZ YV 1630 1108/FZ700

BEQO/EO00 R
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demote him, effective September 16, 2010, from his position of Tramsportation
Security Manager — Behavior Detection Officer (TSM-BDO) with the agency’s
Transportatien Security Administration (TSA) at Newark Liberty International
Airpori, to the position of Tramsportation Security Officer (TSO) based on
charges of inappropriate conduct, poor managerial judgment, and lack of candor.
JSee Initial Appeal File {IAF), Tabs 1; 11, Subtabs 4a; 4b,

The Board has jurisdiction over this appeal. See 49 U.8.C. § 40122(g)(3)
(2000); see aiso 5 US.C. §§ 7T511{a)(1 X C), 7512(3) and (4}, and 7513(d) (2000).
The hearing that the appellant requested was held in New York, New Yotk on
April 25, 2011. For the reasons set forth below, the agency's action is
AFFIRMED,

ANALYSIS AND FINDINGS

Factual Background
Certain facts are not in dispute®. On May 25, 2008, the appeilant was
promoted to his position of TSM-BDQ, SV-1801-H, with TSA’s Newark Liberty

International Airport and remained in thai position until September 16, 2010,

IAF, Tab 11, Subtab 4g. This position was a high level security position in a
Federal security and law enforcement agency. See /d., Tabs 27; 25, agency’s

prehearing subimissions, stipulation contained in Y 2.
As a TSM-BDQ, the apptllant had supervisory duties and occupied the

highest operational level of passenger and baggage security screening. Among

* During the prehearing conference on March 30, 2011, the parties stipulated to a
number of facts that were contained in each of the parties’ prehearing submissions. See
IAF, Tab 27, order and summary of tefephonic prehearing conference.

ittve Seeurity Information that to eontrelled under 49 CFR parns 05 and 1520,
T, a1 defloed by 9 CFR parts 15 and 1330,

WARNING: Thls resori
No part of this record oaay be disclowed to persons witkonfs
except with the writter permizsion of thy Administrator of the Transportation Securlty Administr

af Transparfation. Unantharized release muy resalt in civil pewadty or other mction. For U.5. government agencies,
publie dizclosure is goveraed by § U.8.C, 551 apd 4% CFR party 15 and 1520,

PEQO/¥O DD TO[17310JJ SORIREE 3 FJAR LTRIVOZTIZ Tvd 1327 T702/FE/80
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his responsibilities were the following: managing the local screening of
passengers by observation techriques (referred 10 as “SPOT”); managing
subordinate Behavior Detection Officers (BDOs); exercising tact and diligence to
avoid embarrassment to the traveling public and TSA; assessing individuals’
behaviers which are indicative of terrorist activity, and de¢livering clear and
concise oral and written briefings involving the SPOT program. See [AF, Tab 11,
Subtab 4h; see also id., Tab 25, agency's prehearing submissions, stipulation
contained in § 2.

On December 17, 2009, Federal Security Director Barbara Powell (FSD
Powell), of Newark Liberty Intermationa] Airport, initiated an investigation
(referred to as the “Boston inquiry™), into allegations that the appellant and
[©©) | anotker TSM-BDO, had “utilized quotas to evaluate the

performance of their suberdinate officers and/or [had] encouraged profiling of
passengers in order to meet [the] quotas [that were] established.” Jd., Tab 25,
Agency Exhibit 1 at 1. Although the investigators assigned te conduct the Boston
inquiry did not find enough evidence to support = finding that a quota system had
been established, they concluded that BDOs had been directed that upon
identifying a passenger without a valid U.S8, Visa or 2 U.8. entry stamp, they were
to either cali a TSM-BDO for guidance or, to refer that passenger as a SPOT
selectee, meaning the passenger was directly referred to Customs and Border
Protection {CBP) or 10 the Port Authority Police Department, which the apency

asserts was contrary fo its policies. See id. a1 3.

¥ The agency asserts that it did not rely upon the results of the Bostor inquiry to demote
the appellant. See Hearing Transcript (HT) at 42-45, testimony of Russell McCaffery,
Deputy Security Director and the deciding official bere; see alse IAF, Tab 11, Subtab
4b,n.3.

eeord contaios Sronilive Sccurity Ioformation that bs ¢oetrolled under 49 CFH peris 15 snd 1524,
withgut 2 “nevd to koow™, 25 Jefioed by 49 CFR paris 15 qnd 1530,

No part of 1his record may be disclea
cxeepl with the wrirlce permipsion of Ahe Adaivistrater of the Tramipe Adminlzirstiom or v&e Secrttary
of Transportation. Desuthoriztd relesse may retult in civil peosadly or other action. For U.S. govern

publi¢ diaelosure it goveroed by 5 U.S.C. 5582 upd 49 CFR perts 15 and 1520,

0CC0/E000[7 U0T110870Jd SUILSAE 1TARR LIYEPOEZTE  XV4 28520 TTQE/¥3.90
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On February 4, 2010, FSD Powell appointed Deputy Assistant Federal
Security Directer Patrick J. Boyle (DAFSD Boyle) to conduct another
investigation into allegations that the appellant had rewaliated against his
subordinates for cooperating with the investigators of the Boston inquiry. IAF,
Tab 11, Subtab 4e; see alse Hearing Transcript (HT) at 88, testimony of FSD
Powell. A total of 37 employees were interviewed, i.e., 34 members of the BDO
workforce and 3 TSM-BDOs, See id., Subtab 4e at 1; 6-19; 53-71: 80-90.
DAFSD Boyle’s investigation resulted in a finding that the appellant had
“repeatedly engaged in and directed his officers to engage in racia! profiling and
improper referrals of certain groups of people such as Mexicans.” Jd. at 1. In his
February 17, 2010 investigative report, DAFSD Boyle recommended thet the
appellant be disciplined based on his findings. See id. at 5.

On February 22, 2010, Deputy Federal Security Director Russell
McCaffery (DFSD McCaffery) held a pre-decision discussion with the appellant,
during which time he advised him of the allegations and the type of
administrative action, if any, that could result from them. See id at 72; see also
HT at 13-14, Subsequently, in a letter dated April 7, 201'0, Assistant Federal
Security Director William H. Smith proposed to remove the appeliant. 4, Tab
1L, Subtab 4d. The eppellant provided an oral reply to the propesed action on
April 21, 2010, during which time he also submitied documentstion to the
deciding official for his consideration. See id., Subtabs 4¢; 4b. By decision letter
dated September 15, 2010, DFSD McCaffery mitigated the proposed removal
action 1o a demotion from the appellant’s position of TSM-BDO to
Transportation Security Officer, SV-1902-E, effective September 16, 2010, id,,
Subtabs 4b; 4a. The letier informed the appellant of the reasons upon which the

Securlty taformatioa tkat ia controlled wader 43 CFR parts 15 and 1520,
on™, 03 2eflned by 43 CFN paraa 15 and 1524,

WARNING: This recerd contdn
™Mo pare of this recerd may be disglogaed o persons without
excepd with the written permisslon of the Administrator of the Treniporttion Sceurity o or the Sceretary
of Traosporistior. Lnaulborized relcase may result in civil peuslty or other action. For LS. gaveroment agenelin,

public disclosgrc is goveroed by § U.5.C. 552 and 47 CFR parts 15 and 1524,
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decision had been made, as well as advised him of his right to appeal. See 1AF,
Tab 11, Subtab 4b. This appeal followed. Id., Tab 1.

Agency’s burden of proof

TSA was established by the Aviation and Transportation Security Act
(ATSA), Public Law 107-71, Because the appellant is a TSA employee, this
appeal is governed by the provisions of the ATSA. Connolly v. Department of
Homeland Security, 99 M.5.P.R. 422, 9§ 9 (2005). Under the ATSA, TSA
employees are covered by the personnel management system that is applicable 1o
employees of the Federal Aviation Administration (FAA) under 49 US.C. §
40122, except to the extent that the Under Secretary of Transportation for
Security (now the TSA Administrator) modifies that system as it applics to TSA
emplovees. 49 U.5.C. § 114{n); Lara v. Department of Homeland Security, 97
M.S.PR 423,19 (2004).

Under the FAA personnel system, the provisions of title 5 do not apply
except in specifically ¢numerated instances, and chapter 75 is not one of them,
See 49 U.8.C. § 40122(g)(2). Thus, the Board has held that instead, the FAA’s
internal procedures are applicable, See Hart v. Department of Transportation,
109 M.S.P.R. 280, 79 10-11 (2008). In Winiock v. Department of Homeland
Security, 110 M.S.P.R. 521, 19 (2009), the Board noted that, pursuant to ATSA,
the TSA Administrator modified the FAA's system by issuing Managemem
Directive (MD) 1100.75-3, “Addressing Conduct and Performance Problems.”
Because MD 1100.75-3 did not purport to modify the list of title 5 provisicns that
are expressly applicable to the FAA, the Board concluded that the provisions of
that directive, rather than chapter 75, apply in appeals of disciplinary actions
against TSA employees. See Winlock, 110 ML.S.P.R. 521,99,

L4 secord contains Semsitive Security Information rhat iy coatrolied voder 49 CFR pares 13 pod 1534,

Mo part of this record may be disclosed (o pr 4 to keow™, ay defined by 49 CFR parts 15 wod 1330,
cxcept with the writtzn permission of the Admtinlitrator of the Traniporintion Secariry Adm

of Transpornation. Uozuthorized relesse may resolt in civll peoalty or other action. For 1.5, povernment agencies,

pabile discloture in goveroed by § U.S.C, 552 aud 9 CFR paris 35 and 1824,
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Unlike chapter 75, 5 U.S.C. § 7701 is a provision that is expressly made
applicable to the agency by section 40122{g)(Z)}(H). Section 7701(c)(1)(B)
provides that the Board will sustain the decision of an agency to take a
disciplinary action against an employee only if the charge brought against him is
supported by a preponderance of the evidence. See 5 U.S.C. § 7701(c)() )}RB).
Under the Board’s regulations, a preponderance of the evidence is that degree of
relevant cvidence that a reasonable person, considering the record as & whole,
would accept as sufficient to find that & contested fact is more likely to be true
than untrue. See 5 C.F.R. § 1201.56(c)(2). In light of the applicability of chapter
77 to eppeals by those TSA employees over whom the Board has jurisdiction, I
find that the Board’s definition of “preponderant evidence” is applicable to the
instant appeal and T will apply the Board’s regulatory definition in analyzing
whether the charge is proven in this case by preponderant evidence.

Pursuant to MD 1100.75-3, TSA may take an advérse action esgainst an
employee for “such ceuse as will promote the cfficiency of the service.” See IAF,
Tab 11, Subtab 4f, ] 6.E(1). MD 1100.75.3 also requires that there be & nexus
between a legitimate governmental intercst and the employee’s misconduct that is
the basis for the disciplinary action. See id, Y 6.E(2). Under 5 US.C. §
7701(c)(2)(A), an adverse action must be sustained if the employce cannot show
harmfu} error in the application of the agency’s procedures in arriving at such a
decision; the decision was based on a prohibited persoanecl practice as described
in 5 U.8.C. § 2302(b); or the decision was not in accordance with the law. See §

U.S8.C. § 7701{c)(2XA).

iay Seqyitive Jecprity Iaformation that by costiclied noder 49 CFR parts 15 and 1520,
knew", 11 delined by 43 CFR parts 15 and 1510,

No part of thiz record mxy be disclosed o persany w
crcrpl with the written permvisaion af (he Administrator of the Transpertalion Secority Adm 2eretary
of Tramsportation. Unwewthorieed refeass may resnlt In ¢lvil peoalty or other action. For U.S, government afcocies,

publi¢ digelopure |6 goveraes vy § U.5.C, $52 aad 49 CFR parts 15 and 1520,
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ENSITIV 8

Charge 1: The agency met its burdep of proof on its charge of inappropriate

copduct.

A charge of “inappropriate conduct™ has no specific elements of proof; it is
established by proving that the employee committed the acts alleged in support of
the broad label. Canada v. Depariment of Homeland Securiry, 113 M.5.P.R. 509,
99 (2010) (citing 4¢varade v. Department vf the Air Force, 103 M.S.P.R. 1, 922
(2006), affd, 626 F.Supp.2d 1140 (D.N.M.2009)). Nothing in law or regulation
requires an agency to affix & label to a charge of misconduct, and an agency may
simply describe actions that constitute misbehavior in narrative form and have its
discipline sustained if the efficiency of the service suffers because of the
misconduct. Oterov. UL.8. Postal Service, 73 M.S.P.R. 198, 202 (1997).

The agency relied on two specifications to support this charge, the first of
which stated as follows:

Specification 1:
Contrary to cwrrent BDO 1raining and TSA policy, on numerous
dates starting in early 2008 through November 2009, you instructed
Behavior Detection Officers (BDOs) under your supervision to select
passengers for behavior detection referrals based on their appearance
or ethnicity. You directed BDOs under your supervision to stand at
|thc Ticket Document Checker (TDC)l position to look at the passports
of certaln passengers for the presence of Yi nd entry stamps.
You identified passengers 10 be cxamined at fhe TDCjposition on the
basis of their ethnicity or appearance,

IAF, Tab 11, Subtabs 4b; 44d.
In support of this specification, the agency provided a copy of its Standard

Operating Procedure (SOP) pertaining to its SPOT program (SPOT SOP) which

states, in relevant part, that upon observing a passenger exhibiting a number of
behaviors that deviate from the environmental baseline or are inappropriate for

the environmental baseline, BDOs should engage in casual conversation with that
Secority Information that ks eontroiled uader 49 CFR parts 15 and 1510,
A, sy defloed by 49 CTR parts !5 sad 1520,

WARNING: This ritor
No part of this record may be discloted to peroas without &
excopt with the wrirtes perwissich of the Admintrtracor of the Trazsportation Seearity Admivistry
of Transportation. Unewethoriscd relfease @ay resclt in elvil penslty or other action. For U.5, govecament kgencien,
poblic divelosare iy goveraed by 5 U.S.C. 552 sod 4% CFR parts 15 and 520,
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passenger while conducting a SPOT* in order 1o confirm or dispel anomalous
behavior. See JAF, Tab 11, Subtab 4e at 74-79. The SPOT SOP describes with
specificity the steps that are required before notifying a Law Enforcement Officer
(LEC) of the fact thet a passenger has exhibited certain SPOT behaviors, after
which the passenger’s identification and travel documents may be reviewed. See
id. a1 77-78. Finally, the SOP authorizes notifying an LEO of the passenger’s

. . . . b
presence once that passenger’s behaviors add up to a cumulative point value }33:49 U

(b)(3):49

Id. at 79. The SOP specifies what point values must be assigned to the
various types of behavior. See id. at 74-79,

The agency also provided a copy of DAFSD Boyle’s February 17, 2010
report of investigation, including copies of all of the witness statements that were
gathered during his investigation. See id, Subtab 4e at 6-19; 53-71; 280-90. BDO

(b)(E) statement indicated that contrary to the agency’s training, the

appellant had directed her 1o concentrate on U.S. Visas and U.S. emtry stamps,
and to look for self deportees. See id. at 66. She also stated that BDOs were
instructed to call CBP if a self-deportee was found. See id. Both BDO White and

BDO |()E) reported having been instructed 1o concentrate on terminal

C-3 because a Mexico City flight arrived there. See id. at 66 and 61.

In his statement, BDO |*)(®) indicated that when he graduated from
BDO training, the appellant told a gronp of BDOs not to pay any atlention to
what he was taught during the training because in Newark, referring to Newark
Libenty International Airport, what they do is look at passports to determine

whether they are fraudulent. See id. at 65. Thereafter, he recalled that a Mexican

* As mentioned above, & “SPOT” is a screening of & passenger by observation
techniques. See [AF, Tab 11, Subtab e at 74-79,

nsitive Secarity Istormation that li controtled under 49 CFR parts 15 nud 1510,
af defined by 49 CFR perty )5 and 1510,

WARNING: Thix rec
No part of tbis record may be disciosed tg persons witha

exanpt witk the written permission of the Adminlztrator of the Transportation §ecority Admin ecretary
o Teamaporiation. Unnatherized release may reavll in elvil penatty or other action, For U.S. govirameat agencies,
public disclosure is governed by 5 U.5.C. 552 and 49 CFR parts 15 and 1520,
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SENSITIVE SECORITY- INFORMATION- 10

male had been referred to the CBP based on the fact that his passport had no Visa
stamp®, See JAF, Tab 11, Subtab 4e at 65.
Both the statements of BDOs [P)©) and |(b)(6)

corroborate the fact that the appellant instructed them to lock at passports for the

presence of U.S. entry stamps and U.S, Visas, See id. at 64; 13. Moreover, BDO
(b)(8)

reported that the appellant told BDOs to check the passports of Mexican

passengers because they were easy 1o detect and “it was a numbers game.” J4. at
64.

BDO provided a statement indicating that the appellant put
the BDOs behind |the Ticket Document Checker {TDC) to lock at documents and

they were instructed that if an invalid document was found, or & Visa and/or entry
stamp was missing, they were to make a referral and call CBP. See id. at 61. The
statements of BDOs |(b)(6) |and - also corroborate this fact.
See id. a1 13; 9. According 10 BDO slatcmcm, referrals that were made
te CBP were without regard to bebaviors and the referral point system. See id. at

61. Moroever, BDO (bXe) stated that when DFSD McCaffery put out a
directive advising BDOs not to check for U.8. Visas, the appellant told them to

disregard his directive and continue doing what they were doing. See id.

BDO |B)E) statement also indicated that the BDOs were directed

to stand behind jthe TDC |and look for illegal aliens by checking their documents,
looking for such things as expired U.8, Visas, a lack of a U.S, Visa and/or a U.S,

b)(6
eniry stamp. See id at 60. BDOs (B)E) and [P)®) reported having

5 During kis oral reply, the appellant challenged the deciding official’s consideration of
BDO |P)6) | statement, argning that it did not specifically implicate nim in the
wrongdoing. See [AF, Tab 11, Subtab 4b.

Bix record contsine Senaltive Seenrfty Infarmetion that {s controlled peder 49 CFR parte 15 and 1520,
without a “need ta kaow™, st deRoed by 49 CFR purts 15 and 1828,
Adwinistration or the Seeremary

No part of this reeord may be dh€
excepl with the written permission of the Adminirtyatar of the Trasy
of Trausportation. Unsathorized reicese may result la ¢ivil pemalty or other acHonm, For U.S. gavern
public disclosore is governed by 3 U.8.C. 552 2nd 49 CFR party 15 avd | 520.
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SENSITIVE SECURIFY INFORMATFION 11

been instructed to do this during casual conversation. See IAF, Tab 11, Subtab 4e
at 57; 59. BDOs |(b)(8) |and |(b)(5) |also reported having been

instructed by the appellant to these documents, although they did not indicate that
this was to be done during casual conversation. See id. at §5; 56.

DFSD McCaffery testified that the report of investigation, including the
statements, supported the specification to the extent that it alleged that the
appellant had directed his employees to look at passports for the presence of
either a U.S. Visa or a U.5. entry stamp. HT at 25. Although he determined that
there was insufficient evidence to show that the appeliant directed BDOs to
review the documents of passengers based solely on their appearance or ethnicity,
he did find that the appellant had directed BDOs to stand alposition 0
review the documents of passengers who appeared to be of an ethnic descent by
looking for the presence of U.S. Visas or U.S. entry stamps on their foreign
passports. HT at 26; see also 1AF, Tab 11, Subtab 4b.

[ agree with the deciding official’s determination. [ find that the agency
established by preponderant evidence that the appellant directed BDOs to look at
the passports of passengers for the presence of U.8. Visas and/or U.S. entry
stamps irrespective of behaviors or points assigned to specific behaviors. I
further find that irrespective of whether the appellant directed BDOs to review
the documents of passengers based solely on their appearance or ethnicity, his
instruction to check passports without first witnessing the required behaviors as
provided for under the SPOT SOP constitutes inappropriate conduct, especially in
light of the fact that BDOs were told to call CBP or an LEO if the passengers’
documents lacked a U.S. Visa and/or a U.S. entry stamp. See id., Subiab 4e at
79, see also HT at 24-25, deciding official’s testimony.  Accordingly,
specification 1 is SUSTAINED.

WARNING: Thle record containg at is controlled ouder 49 CFR pares 15 and 1524
Mo part of this record may be dinclosed to pervooy witheut & “ated to kaow™, as defined by 4% CFK pir d 1528,
txcept with the written permicsion of the Admiistrator of the Travsportation Seeuclty Administration or the Secretory
of Teapsportation, Usaathoeized relzase moy vesplt in civil pevalty or other sction, For U.S. government sgeuctes,
public disclesuye i3 goveracd by 5 U.5.C. 352 and 4% CFX parts 15 and 15440,
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"SENSITIVE SECURITY INFORMATFION- 12

The second specification releted to the charge of inappropriate conduct

stated as follows:

Specification 2:
You directed BDOs under your supervision to stand at [the TDC
position and inspect the passports of foreign passengers for entry
stamps or visas. Passengers without entry stamps or visas were
referred to Customs and Border Protection (CBP) as a Law
Enforcement call. These refemrals made to law enforcement were
justified by assigning behaviors to the passengers that met the
threshold for law enforcement referral, even though they did not
display such behaviors. This resulted in at least one Behavior
Detection Program Incident Report, dated August 20, 2008, being
falsified.

TAF, Tab 11, Subtabs 4b; 4d.

In support of this specification, the agency provided statements by BDOs
2R | Sec id,
Subtab 4e at 15; 16; 17; 18-19. They each indicated in their statements that the

appellant had instructed them to stand at the TDC|position to check whether
passengers had proper documecntation. See id. BDO [RXE] reporied that the

appellant would often pul] him and BDO [(2X6) off of a check point and

put them at gates to do observations, which meant that they were required to pull

passengers that appeared to bte Latin American or Arabic and check their
documents. See id at 16.

BDO |P)6) statement corroborates that the appellant instructed the
BDOs to pay special attention to passengers who appeared to be Latin American
or Middle Eastern and to check their documents to determine whether they were
in the county legally and to make referrals to CBP regardiess of the passengers’

behaviors. See id. at 15. BDO (0)€) statement indicates that the

gppellant told him to pay special attention to passengers from Mexico or other

WARNING: This record contalos Senshive Secortty loformation that iy coatrolled under 4% CFR party 14 and 1520

_No part of thie recerd may be disclosed o parsops withoul @ “aeed 1o kncw"”, vg deflaed by 49 CFR perts 15 wvud 826,
exeept with the writier permission of the Administrztor of the Trupsportatioo Jecurity Adwiisiration or the Seeretary

of Transportstion, Usautborized releasc may resoltin ¢ivil pesalty or oiber sction, For U.S. goverament mgencier,
public disclasure is gaverned by S U.8,C. 552 and 9 CFR parts 14 and 1520,
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SENSITIVE SECURITY INFORMATION- 13

Latin American countries and to ¢heck for U.S. Visas and entry stamps. See IAF,
Tab 11, Subtab 4e at 14. In addition, BDO[P® |reported that BDO[PE) |
had stopped two males for not having U.S. entry stamps or Visas and when BDQ
(5)(6) called the appellant, the appeliant told him to assign them two signs of
deception and to call CBP. See id,

BDOreported that the appellant directed her to look at 1-94 forms
and if they were green [-94 forms, she was required tc add 90 days to the date en
the form and to cell CBP if the passenger was suspected of having overstayed his
visit. If the 1-94 form was white, she was to look for a U.S. Visa and check the
date to determine whether the person had overstayed his visit, See id. a1 18, She
also reported that the appellant had gone as far as giving the BDOs under his
supervision a printout listing various types of Visas to educate them on all the
varistions, which they were supposed to know. See id.

BDO al so indicated that she was present during an incident at the A-
3 checkpoint in 2008 when a man from Mexico and his mother were referred to
CBP even though they had not exbibited SPOT SOP triggering behaviors, i.e.,
behaviors which must be witnesses before a referral to law enforcement is made.
See id. at 74-79. According to BDOthcse passengers were referred solely
because they did not have proper trave) documents, oot because they exhibited
the behaviors that would warrent being referred to CBP. See id. at 18. She also
provided a copy of the incident report related to the encounter with the Mexican
passenger and his mother. Jd, at 21-22,

The deciding official testified that although he did not find sufficient
evidence to support a finding that the appsllant had directed BDOs to improperly
assign behaviors or that he had falsified the August 20, 2008 Behavior Program

Incident Report mentioned above to make a law enforcement referral, it was clear

contalng Seosiive Security Prformarion that s eomtrelied noder 49 CFR parts 15 a0d 1520,
t & “geed to koew™, b3 defined By 49 CFR parts L5 sod 1530,

Ne part of this record may be dlaclose
cxcep? with the wriiten peralssion of Ike Adminlsirator of the Traasporcell® igiseration or the Secretary
of Tranaportation, Unawthorized release may result'in civil peonlty or qther actica. For [1.S. goverameni @

public disclosure is poversed by 5 U,8.C. 552 2od 49 CFR parts 15 and 1310,
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_SENSITIVE SECURIFY-INFORMATION— 14

that the appellant had engaged passengers in casual conversation in order to
obtain their documents for review, HT at 253-27. According to DFSD McCaffery,
once the BDOs had obtained the passengers’ documents, they were instrucied to
look for U.S. Visas or enfry stamps, which is not in accordance with the SPOT
SOP. Moreover, he testified that in response to the proposed action, the appellant
provided a copy of the SOP, indicating that although he had suthorized his
subordinates to obtain these documents from the traveling public, the SOP allows
for them to do so. According to the deciding official, the appellant did not seem
to fully understand the SPOT SOP and based on his review of the record,
including the witness statements, it was evident that the was providing erroneous
direction to his employees since a law enforcement referral is authorized only
after a cer:ain number of tiggering behaviors have been observed. HT at 27-28,

On the other hand, the appellant testified at the hearing that it was
appropriate to look at [J.8. Visas and/or eniry stamps only after going through the
procedures set out in paragraph 3.5 the SPOT SOP, see [AF, Tab 11, Subtab 4e at
76, which describes when a BDO may engage in casual conversation with a
passenger after triggering behaviors have been observed, HT at 130-32; 156.
However, in his oral reply to the deciding official, the appellant indicated that
although he had instructed his subordinates to inspect travel documents of
traveling passengers during casual conversation, this inspection was authorized
by paragraph 3.9.A(7) of the SOP which refers specifically to circumstances
under which immediate referrals to an LEO may be made after a fraudulent travel
document is discovered. See IAF, Tab 11, Subtab 4b.

Resolution of the conflicting testimony summarized above requires an
administrative judge 10 make credibility determinations after having had the

opportunity to hear all the testimony, review all the evidence, and observe the

WARNING: This reeord contsins Seasitive Secarity Information that is controlled under 49 CFR pares 15 and 1530,
No part of this record may be dEsCIDiEe YO purTons-withas-d-“need to kmow™, p3 defined by 49 CFR parts 15 and 1528,
except with the writken permission of the Admintstratos of the Trensportation Seearity Adwintitration or the Secrecary
of Transportation. Unauthorized relesse way resull in ckvil pematty or other action. For U.S. gevernment sgenches,
public disetosure is goverped by 5 U.5.C. 352 and 49 CFR parn 15 and §520.
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SENSHIVE SECERITY-INFORMATION 15

demeanor of all the parties and witnesses. In resolving credibility testimony oo
material issues, the Board has held that an administrative judge must consider
factors such as: (1) the witness' opportunity and capacity to observe the event or
act in question; {2) the wilness’ character; (3) any prior inconsistent statement by
the witness; {4) a witness’ bias or lack of bias; (5) the contrediction of the
witness’ version of the events by other evidence or its consistence with other
evidence; {6) the inherent improbability of the witness’ version of events; and (7)
the witness' demeanor. Hillen v. Department of the Avmy, 35 M.S.P.R, 453, 458.62
(1987).

1 find that the appellant was not credible based on the fact that the
statcments provided by the majority of the BDOs who were interviewed during
DAFSD Boyle's investigation contradicted the appellant’s testimony in this
regard. Morcover, the appellant’s prior statement during his oral reply that he
checked U.S. Visas and entry stamps in reliance on paragraph 1.9.A(7) of the
SPQT SOP is inconsistent with the testimony he gave at the hearing on April 25,
2011. [ also note that in response to the question by DAFSD Boyle to Branch
Chief — SPOT Program John Bettac (Branch Chief Bettac), of when it is
apprupriate for BDQOs to examine U.S. Visas and passports, Branch Chief Bettac
responded as follows: “Visas are not examined. Passports would be reviewed
during a SPOT referral screening.” IAF, Tab 11, Subtab 4e at 91. Finally, in his
decigion to demote the appellant, the deciding official indicated as follows:

You have acknowledged that you directed BDOs to look specifically
for visas andior entry stamps while reviewing the documentation of
foreign passengers. [ note that there is nothing within the BDO
program or any other TSA Standard Operating Procedurs which
directs or otherwise requires BDOs or any other TSA employee to
make a deterrnination as to a person’s legal status in the United
States. The purpose of reviewing & passenger’s documents is to

& Scailive Security Ynformation that i copirolled ender 4% CFR paryy 15 and 1520,
R _parts 1% ang 1520,

No part of this record may be discloyed (0 persoBs withant ¥ A&
except with the writtes permisnion of rhe Adminbstrator of the Trawsporiation Sccurity Administration or the Secretary
of Traoaportation. Unnathorized releass may resuit in civil peanley or other ction. For U8, goveroment agznaclcn,
public discloaure |z goveroed by § U.5.C. §52 and 49 CFR paris 15 304 1320,
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establish the persor’s authorization to enter the sterile area of the
airport, and to establish their identity, not their legal status. As to
SitRep Dashboard containing space to capturc items such as
“No Visa” or that persons were arresied for being an “Illegal Alien,”

that information would only be recorded if(the TDC) in performing
their duties, becarne aware of it. Again, notbing in the BDO program
authorizes BDOs to establish a person’s legal standing in the United
States.

IAF, Tab 11, Subtab 4d. Based on all of the above, I find that specification 2 is
also SUSTAINED. Consequently, ] find that the charge of inappropriate conduct
is SUSTAINED irrespective of the fact that the deciding cfficial did not find that
the specifications could be sustained in their entirely by & preponderance of the
evidence. See Riveire v. US. Postal Service, 103 M.S.P.R, 643, ¥ 10 {2006) (an

agency is only required to prove the essence of a charge}.
Charge 2: ency met its burden of proof on its charge of poor managerial
judgment,

The second charge® upon which the agency relied to demote the appellant
alleged that the appellent exhibited poor managerial judgment when he told his

subordinates that those who failed to produce referrals based on travel documents

would not be promoted. See IAF, Tab 11, Subtabs 4b; 4d. In support of Charge

2, the agency relied on the statements of BDOs|®)®)
[®)E) | all of whom indicated that the appellant told

them thet if they failed to produce reforrals on the basis of inadequate travel

8 Although the notice of proposed action relied on 2 specifications in support of this
charge, see JAF, Tab 11, Subtab 4d, only the specification alleging that the appellant
told his subordinates that if they failed to produce referrals based en travel documents
they would not be promoted was sustained by the deciding official. See id, Subtab 4b.
1 will therefore only address specification 2 in relation to whether the agency met its
burden of proof pertaining to Charge 2.

ING: Thali recard cootaims Semsitive Security Information that §s eontralled under 49 CFR parts 15 and 1520,
#t defined by 49 CFR parrs 15 and 1520,

No part of this rerprd may be dizelnie
excent with the writtea permivsion af the Administrator of the Tramsporiation Secority Ao@iwistration or the S¢
of Teazsportation, Ugauthorized relesse may result in civif penalty or otber aetion, For U.S. government agevcies,
public disclawure is governed by 5 U,5.C. 552 and 49 CFR parts 15 aod 1520,

aenosLTo0@ UoT1091044 SWIISAT 1TISN LTRTPO22TZ  XVd 88:Z| BI02/¥2/00

TSA 15-00014 - 004142



SENSIHVESECURITFY INEORMATION 17

documents, they would not be promoted. See IAF, Tab 11, Subiab 4e at 13, 15;
16; 18-19.

At the hearing, the deciding official testified that based upon his review of
the record, including the witness statements, it was evident that the appellant was
providing etroneous direction to his employees pertaining to meking CBP and
LEO referrals. HT 2t 27. He testified that the statements provided by the BDOs
demonstrate that they were led to believe that if they wanted to get promoted,
they hed to have a lot of activity in the way of CBP and LEQ referrals and that
this was one of the primary factors weighing in favor of getting promoted. HT at
28. DSFD McCaffery testified that the appellant did not do anything to dispel
this myth and that in fact, he may have even exaggerated il. See id, He also
testified that based on his review of the BDOs statements, it appeared that they
believed that one of the ways to get increased activity was to routinely check
passports of foreigners, which is not authorized by the SPOT SOP. HT at 28,

DFSD McCaffery's decision letter indicates that amongst the reasons for
sustaining this charge was the fact that the appellant failed to make clear to his
subordinates that his encouragement for increased activity was not simply that he
wented an active workforce. As a result, it became widely understood by BDOs
that they needed high [evels of activity in order to be considered for promotion.
See IAT, Tab 1|, Subtab 4b. I egree with the deciding official in this regard.
After reviewing record, including the statements provided to DAFSD Boyle, I
find that the agency wmet its burden of proof in this regard. Even assuming that
the appellant did not tell his subordinates that those who failed to produce
referrals would not be promoted, he failed to dispel their beliefs in this regard.
Consequently, Charge 2, along with its atiendant specification, is therefore
SUSTAINED. See Rivoire, 103 M.S.F.R. 643, 7 10.

WARNING: ¥ - ive Securlty Informaibon that is conirelfed under 49 CFR parts 15 aod 1320,
Mo part of this record may be dacloscd to persors withaot » T6E by 49 CFR parts 19 and 1510,
cicept with the written permission of the Administrator of the Trausportation Secerlcy Adminisiraticn or the 5a
of Teansportation, Unamthorized redcase may resull ia civi) peoslty or other acticn, Feor U.8. government agencles,
pablic discinaure [k governed by § 11.8,C. 552 xad 4% CFR perts 15 and 1530,
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SENSITIVE SECURIFY-INEFORMATION 18

Charge 3: The agency met its burden of proof on jts charge of lack of candor.

Charge 3 of the agency's reasons for demoting the appellant alleged that on
February 16, 2010, when he was guestioned by DAFSD Boyle about having
instructed his subordinates that while standing at the TDC, they were to look at
the passports of people who appeared 1o be foreigners for the presence of Visas
and entry stamps, he denied having done this. See IAF, Tab 11, Subtabs 4); 4d.

In support of this charge, the agency relied on the statements of BDOs[P)®) |
(D)(6)

(b)(8)

all of which supported the allegation that he did in
fact direct these BDOs to stand at @pusition for the purpose of checking
passports for the presence of Visas or entry stamps. See id., Subtab 4e at 9-19;
55-68.

Lack of candor exists when an employee breaches the duty “to be fully

forthcoming as to all facts and information relevant to a matter . . . whether or not
such information is ‘pmicularly clicited.” Ludlum v. Department of Justice, 87
M.S.P.R. 56, § 13 {2000) (citing Swan Creek Communications, Inc. v. Federal
Communications Commission, 39 F.3d 1217, 1222 (D.C. Cir. 1994)). The Board
has held that “when an underlving misconduct cbarge has besn proven, a
concealment or lack of candor charge must also be sustained based on appellant’s
failure to respond truthfully or completely when questioned about matters relating
to the proven misconduct.” Gootee v. Veterans Affairs, 36 M.S.P.R, 526, 528
(1988) (overruled on other grounds). Falsification involves an affirmative
misrepresentation and requires intent to deceive. Naekel v. Departmemt of
Transportation, 782 F.2d 975, 977 (Fed. Cir, 1986). Lack of candor, however, is

rd contaiex Sensitive Stcurity Infermaticn that Is controlied wuder 49 CFR pares 15 and 1520.
No part of thia record may be disctosed fo perio Iaow®, as Salined by 49 CPR parts 15 and 15H),
except with tht written parmission of the Adminlatrator of the Transportation Seturity Admiti
of Tracyportation. Uaxciborized release may resaH fa civll peoalty or oiber actico. For U.5. goversmest apemcles,
public disciosure is governed by & U.5.C, 552 and 49 CFR parts 15 aod 1520,
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SENSIFIVE SECURITY-INFORMATION- 19
a broader and more flexible concept whose contours and elements depend upon
the particular context and conduct involved. It may involve a failure to disclose
something that, under the circumstances, should have been disclosed in order to
make the given statement accurate and complete. Ludium, 87 M.S.P.R. at 62.

Here, the deciding official testified that during the administrative inquiry
that was conducted by DAFSD Boyle, the appellant was asked a couple of
specific questions about whether he was aware of anyone checking passports of
forcigners in ecither an sppropriate or inappropriate fashion, to which the
appellant responded that he had no knowledge of that whatsoever. "HT at 28,
DFSD McCaffery also testified that during the pre-decision discussion with the
appellant, he disavowed any knowledge of having conducted or having ordered
his subordinates to conduct passport checks without first engaging in the steps
required by the SPOT SOP. HT at 28; see also IAF, Tab 11, Subtab 4e at 72, 6-8,
appellant’s questionnaire. In his decision letter, DFSD McCaffery indicated that
the witness statements provided to DAFSD Bovle were contrary to the appellant’s
version of cvents and that it was unlikely, based on the fact that 16 different
BDQs confirmed having been instructed by the appeliant to stand at
position to check for the presence of U.S, Visas and entry stamps, that in fact, the
appellant had not given such an instruction. See IAF, Tab 11, Subtab 4b; see also
id, Subtab 4e at 9; 12: 13; 14-18; 55-66, BODs statements.

I find that when the appellant was questioned by DAFSD Boyle on
February 16, 2010, he failed to disclose the fact that he had instructed his
subordinates to look at the passports of certain groups of people at for
the prescnce of U.S. Visas and entry stamps. This fact should have been
disclosed in order to make the given statement sccurate and coraplete. Ludlum,

87 M.S.P.R. at 62. Moreover, because | found that the appellant’s 1estimony was

FARNING: ¥¢ Seeprity Informution that {9 controtied uader 49 CFR parc LS apd 1520,
Wo part ef this record may b disclosed to peraons withent & "o d by 492 CFR perts 15 snd 1520,
except with the written permission of the Adwministrator of the Tramsportation Sceurity Administration or the 97
of Traaspartstion. Uazavthorized release may resxit in civil peaslty or other action. For U5, goveroment apencies,
putlic ditclosure is governed by 8 U.S.C, 552 and 4% CFR parts 13 and 1520,
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no! credible with respect to the other charges in this appesl, 1 find that his overall
credibility is, at a minimum, questionable. See Cross v. Department of the Army,
8¢ M.SP.R. 62, 7 14 {2001) {although an administrative judge is not required to
discredit a witness®s credibility on all issues once he/ahe has found the witness
not credible on one issue, the specific instance of Jack of credibility is a proper
consideration in essessing the witness's overall credibility); Hawkins v
Smithsonian Institurion, 73 M.S.P.R. 397, 404 (1997} (an administrative judge’s
finding that 8 witness is oot credible with respect to some testimony may czll into
question the witness’s character for truthfulness with respect to other related
testimony). The overall evidence in the record contradicts what the appellant
testified to at the hearing. For instance, although the appellant testified that at no
time did he ever instruct his subordinates to check passports to determine if they
had a U.S. entry stamp, HT at 138, the statements provided in support of this
charge indicate that he did. I therefore find that the agency proved its charpe of
lack of candor by preponderant evidence. Charge 3 is therefore SUSTAINED,

The appellant failed to establish his affjrmative defenses of natipnal origin and
7

race discrimination’.

An employee may establish a prima facie case of prohibited national origin

and/or race discrimination by introducing preponderant ¢vidence to show that he
1s a2 member of a protected group, he was similarly situated to an individual who
was not a member of the protccted group, and he was treated more harshly or

disparately than the individual who was not a member of bis protected group, or

7 During a prehearing conference on March 30, 2011, the appellant, through his
representative, indicated that the only affirmative defenses he was raising were related
to national origin and race discrimination and harmful procedural error, See IAF, Tab
27.

FAR T taine Sentitive Secority Information thet ia cortzalled nader 45 CFR pares 13 and 1510,
No parf of tb4 retord may be disclosed to persons pow™, a3 defined by 4% CFR purts 15 and 1520,
extept withk the wrltten perminslon of the Administrater of the Transpociation Becarity Admin T [11

of Traasportxiiza. Unaorhorized relessz may resnlt jio civll peoaity or oiber action, For U.§. goverament agenches,
public disclosere is goverutd dy 5 U.8.C. 552 nnd 4% CFR parts 15 and 1520,
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some other evidence giving rise to an inference of prohibited discrimination,
Buckler v. Federal Retirement Thrift Investment Board, 73 M.S.P.R. 476, 497
(1997}, The burden of going forward then shifis to the agency fc srticulate a
legitimate and nendiscriminatory reason for its action; and, finally, the employee
must show that the agency’s stated reason is merely a pretexi for prohibited
discrimination. McDonnell Douglas Corp. v. Green, 411 U.S, 792, $02-04
(1973).

Where the record is complete, as ig the case in this appeal, it is unnecessary
to foliow the traditional burden-shifiing order of analysis; rather, the question to
be resolved then is whether the appellant has produced sufficient evidence to
show that the agency's proffered reason was not the actual reason for the removal
and that the agency intentionally discriminated against him. Adams v
Deparitment of Labor, 112 M.5.P.R. 288, § 12 (2009} (citing St. Mary's Honor
Center v. Hicks, 509 U.S. 502, 507-08 (1993); Marshall v. Department of
Veterons Affairs, 111 M.SP.R. 5, %17 (2008)). The evidence to be considered at
this stage may include: {1} the clements of the prima facie case; (2) any evidence
the employee presents to attack the employer’s proffered explanations for its
actions; and (3) any further evidence of discrimination or retaliation that may be
avaifable to the employee, such as independent evidence of discriminatory
statements or attitudes on the part of the employer, or any ¢ontrary evidence that
may be available to the employer, such as a strong track record in equal
opportunity employment. Adams, 112 MS.PR. 288, § 12 (citing Aka v.
Washington Hospital Center, 156 F. 3d 1284, 1289 (D.C. Cir. 1998) (en hanc)).

For a comparison employee to be similarly situated, all relevant aspects of
the appellant’s employment situation must be nearly identical to those of the
comparative employee. Goodwin v. Department of the Air Force, 75 M.S.P.R,

;. Thiv record conteing Seasitive Ssturity Information that is controlled upder 4% CFR parts 15 and 1520,
No patt of this vecord may be disclose ap defived by 49 CFR parts 1§ and 1529,
exiept with the written permisston of tic Adwinistrator of the Tranyporiatioo Sccavity Adainistration o
of Trapsporiation. Unacthorized relvase may resoit in civi! peoalty or otber action, For LS. goverament agencies.
publie disclogure it governed by 5 U.5.C. 552 snd 49 CFR parts 15 and 1520,
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204, 209 (1997). Comparative employees must have had engaged in conduct
similar t¢ the appellant, without differentiating or mitigating circumstances that
would distinguish the misconduct or the appropriate discipline for the
misconduct. Id; see also Hidalgo v. Department of Justice, 93 M.8.P.R_ 645, 1
10 (2003) (“the appellant and the comparison emplovee must have been
supervised by the same individual”),

Here, the appellant alleged that he was discriminated against based on his
national origin (Puerto Rico) and race (Puerto Rican) when other TSM-BDOé
who were accused of similar misconduct were not disciplined. See IAF, Tab 12.
He listed TSM-BDOs [©)6) |

(5)(6) as employees who were similarly situated but outside of his

protected class. See id.

In response to these allegations, both FSD Powell and DFSD McCaffery
testified that had sufficient information been provided during the course of
DAFSD Boyle’s investigation supporting & finding that these other supervisors
had engaged in similer misconduct, they would have taken appropriate
disciplinary action against them as well. HT at 58; 87; 93. FSD Powell testified
that the only 2 statements 10 which the appellant referred in support of his
allegation that other TSM-BDOs engaged in misconduct but were not disciplined,
grose out of the Boston inguiry and were amongst the 40 statements gathered, 38
of which did not suppert his allegation of disparate treatment. HT at 93.

DFSD McCaffery corroborated FSD Powell’s testimony. He testified that
any information that he received pertaining to other TSM-BDOs being involved
in misconduct came te him not for issuance of a decision pertaining to a proposed
disciplinary action based on miscondnct but rather, they arose out of the Boston

inguiry, which was not the subject of the inveatigation involving the appellant

o d contsivs Sentittve Security Information that is controlled wnder 49 CFR parts 15 and 1520,
No part of thin record may be diselosed 1o pEFF to knaw™, 15 defloed by 49 CER parts 135 and 1520,
except with the writter permission of the Admigistrator of the Tranyporinilon Security + Secretary
of Tramigortation. Umanthorized refease may revalt ia chvil pepalty or orher actien. For U.8. poversment agenties,
public disclosure ls goveraed by 5 U.5.C. 552 aod 49 CFR peris 15 sad 1520,
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here. According to DESD McCaffery, the question of whether other supervisors
were invelved in similar misconduct was in FSD Powell’s and AFSD Smith's
hands, not his. HT at 58. The deciding official here testified that although he
became aware of the fact that the appellant was “Hispanic” because he offered
this information to him during his oral reply to the proposed action on April 21,
2010, prior to this, he was not aware of his national origin and it nonetheless
played no part in his decision. HT at 35

Finzlly, DAFSD Boyle 1estified that during his investigation into
allegations of retaliation brought against the appellant by his subordinates, one of
the people he interviewed told him that TSM-BDO |®®© had been
ptesent during a briefing where the appellant had instructed BDOs to look
through passengers’ travel documents. HT at 111-112; see aiso IAF, Tab 11,
Subtab 4e at 57. DAFSD Boyle testified that although he did not specifically
question other witnesses about whether TSM-BDO [EX&1_Thad participated in
similar misconduct, no other witnesses reported that he had. However, DAFSD
Boyle recailed having questioned TSM-BDO ®XE)

who denied having been

involved in similar misconduct. According to DAFSD Boyle, because only |
statement made reference to TSM~BDO fe did not find that it was enough
to pursue it any further. HT at 113,

Although the appellant falls inte two protected classes, I find that he did
not produce sufficient evidence to show that the agency’s proffered reasons for
its action were not the actual reasons. Nor-did he provide sufficient evidence to
show that the other TSM-BDOs were similarly situated tc him or that he was
treated disparately. Although he testified that these other managers were treated
more favorably, besides the 2 statements out of 40 that were gathered during the
Bosten inquiry, the information that DAFSD Boyle gathered during his

org eoutafns Scositive Securkty Teformation that is tontrotled noder 49 CFR parts §5 and 1520,
Nu part of this record may be dinclose ¥need to kmaw”, a1 defined by 49 CFR paris 15 and 1520,
except with the writiep pergiistion of the Adminictrator of the Travsportation e n or the Secretacy
al Traosporeation. Ussothorized relcase may reyolt lo t1vil peaalty or gther neticn. For U.5. governmest speocics,
pudlie disclosure |s governed by § 1L.8.C. 552 and 49 UPR parts 15 and 1520,
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investigation is devoid of concrete evidence that these other TSM-BDOs were
actually inveolved in the same types of and/or number of alleged instances of
misconduct as the appellant was here. In addition, even assuming that the agency
shouid have considered the Boston inquiry, the findings there nonetheless only
implicated the appellant. See 1AF, Tab 26, Exhibit A at 3. Therefore, I find that
the appellant has failed to put forward a comparative employee with similar
misconduct, or any other evidence raising an inference of discrimination.
Goodwin, 75 M.S P.R. at 210 (citing Stokes v. Department of Agriculture, 9
M.S.PR. 372, 375-76 (1982)). He also failed to show that his national origin
and/or race were factors in the agency’s decision to demote him. Accordingly, I
find that the appellant has failed to prove his affirmative defense of

discrimination based on his race or national origin.

The appejlant failed to establish his affirmative defense of harmful procedura)
erter. .

The appeliant also argued that the manner in which the agency conducted
its investigation was flawed. The agency allegedly failed to consider the exteat
to which the BDOs’ statemnents were contradictory and the fact that in the
staterents that were gathered, 34 of the TSA employees denied ever being told
by the appellant to do what the agency alleges he told them to do. See IAT, Tab
1. It also allegedly failed to explain when and where the incidents nccurred. See
id., Tab 12, The agency also allegedly ignored the statements that would have
absolved the appellant or those that showed that other TSM-BDOs were guilty of
similar wisconduct. He alleged that the agency’s ianvestigation selectively
targeted him and only 6 employees actually made statements against him, See id,

Tabs 1; 12. Finally, the appellant arpued that he was demoted three ranks and

coataies Jevaitive Sccurity Iaformarion tbat It countrolicd ander 47 CFR paris 15 and 1520,
Mo part of this recort may be diictored to persond W™, u¢ deflined by 49 CFR paves 14 and 1520,
Excepl with the writtea permisslon of the Admipisirater of the Transportation Security Adminiiiry i ary
of Transpertation. Umsuthericed release may resalt i2 civil peaalty or other actica, For UK. goverzment agenties,
public distlosnre is goverved by 5 U.5.C, 553 and 49 CFR parts 15 and 1520,
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that normally, this is against policy since demotions arc ordinarily only to the
next lower rank. See JAF, Tabs 1; 12,

Te prove harmful procedural ervor, the appellant must show that the agency
committed an error im the application of its procedures that 1s likely to have
caused it to reach a conclusion different from the one it would have reached in
the absence or cure of the error. JSes. S C.F.K. § 1201,56(c)(3). The burden is
upon the appellant to show that the agency committed an error and that the error
wag harmful, i.e., that it caused substantial prejudice 1o his rights.

Here, the agency provided evidence to demonstrate that it followed its own
procedures and thal it considered all of the relevant information before issuing its
decision to demote the appellant. First, DAFSD Boyle testified that at FSD
Powell’s request, he conducted an administrative inquiry into allegations of
retaliation by the appellaot against his subordinates. HT at 107. During the
course of his investigation, a number of additiona’ issues arose, i.e, allegations of
racial profiling, improper behavior detection procedures, improper procedures in
general, and allegations that members of the BDO workforce were being directed
to conduct procedures that were not a part of the BDOs’ policies. These issues
arose when during his interviews of BDOs from the first shift — the shift that the
appellant worked on - they made reference to the fact that they were dirccted to
lock at passports and other travel documents of passengers who appeared to be
Mexican. He also testificd that when other issues arose, as an investigator, he
was required to investigate those issues as well. HT at 108, He explained that he
asked open-ended questions to elicit the maximum amount of information without
focusing on one particular individual or issue, HT at 109-12. As stated above,

although one of the statemexnts implicated another supervisor, since no other

WARNING: This reear Intgrmetlon that i¥ coatrolVed pader 49 CFR parts LS znd 1520,
No peri of thie resord way by disclosed to perions without 2 *gecd (o aow™, arts 15 mnd 1520,
rxeept with the written permission of the Administrator of the Transportution Secarity Administration or the Secretary

of Transportativn, Upauthorized release may result ia civil pennlty or other action, For U.S. govertment agsocies,
pablie dhelosnre is governed by § US.C. 552 and 49 CFR parts 15 and 1524,
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emplayee corroborated this, DAFSD Boyle was not inclined to look into that
allegation any further. HT at 1]11.12. _

DAFSD Boyle testificd that he djd not interview anyone from the first shift
since only the second shift BDO workforce worked with the appellant becaunse the
appellant was always a second shift manager. HT at 120. When questioned about

the statements which implicated other supervisors, DAFSD Boyle testified that

since BDOs|®®) most likely worked on the first

shift, he did not interview them since they probably did not have any information
about the appeMant. HT at 120.

After considering the above, including the appellant’s testimony during
cross-examination, during which time he acknowledged that contrary to his prior
assertion that only 6 of the BDOs® stutements supported the agency’s charges, see
HT at 157-63, 1 disagree with the appe]lsm.t' that the agency ignored statements
that would have absolved him from wrongdoing. [ am also not persuaded by the
appellant’s argument that the agency failed to advise him of when and where the
alleged incidents of misconduct occurred since the record contains ampie
evidence that it did. Finally, the appellant failed to indicate what pelicy and/or
regulation, if any, the agency violated by demoting him by three ranks. For these
reasons, | find that the appellant failed to meet bis burden of proof with regard to

his affirmative defense of harmful procedural error.

The agency established a nexus between the sustaingd misconduct and the

efficiency of the service.

As stated above, MD 1100.75-3 requires the agency to prove that its action
was taken to promote the efficiency of the service. To meet its burden in that
repard, “the agency must show by preponderant evidence that there is a nexus

ween the misconduct and the work of the agency,” Brown v. Department of
WARNING: This recor Security Informutian that |5 contrnltad andes 49 CFR parts 15 and 1520,
No part of this recond mey by dlaglosed fo persons wilhout 2 75 deflacd by 43 CFR paris 15 and 1520,
extept with the weitien permbvsion of the Admimistrator of the Traosportstion Scearity Administretion

of Tranapoctatioe. Unautderized release may resalt ig civil penafty or other aetion, Fer (.5, governmen! ageocics,
pablic diseloanre it governed by 5 U.S.C. 552 and 49 CPR parts 15 and 1510,
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the Navy, 229 F.3d 1356, 1358 (Fed. Cir. 2000). See also Winlock, 110 M.S.P.R.
521, 1 24 (“the nexus requirement, for purposes of whether an agency has shown
that its action promotes the cfficiency of the service, means there must be a clear
and direct relationship between the articulated grounds for an adverse action and
either the employee’s ability to accomplish his or her duties satisfactorily or some
otker legitimate government interest™); MD-1100.75-3 (“Nexus is presumed when
the basis for disciplinary action is [..,] on-duty misconduct, or in the case of ..,
other egregious or especially notorious misconduct”).

Here, the agency has established the required nexus for all of the sustained
charges in this appeal. The appellant’s on-duty misconduct, especially in light of
the fact that he provided improper guidance end direction to the BDOs under his
supervision, obviously impacts the work of the agency, There is sufficient nexus
between an employee’s conduct and the efficiency of the service where the
conduct occurred at work, Parker v. U.S. Posral Service, 819 F.2d 1113, 1116
(Fed. Cir. 1987). Finally, the Board has held that agencies may legitimately
expect employees to be honest, trustworthy and fully candid during investigations
and an employee’s lack of candor sitrikes at the very heart of the employer-
employee relationship See Ludlum, 87 M.SP.R. 56, § 28. Thus, T find that the
agency kas cstablished the required nexus between its proven charges of

misconduct and the efficiency of the gervice,

The agency established that the penaity of demoting the appellant was within the
tolerable limits of reasonableness.

The Board will review an agency-imposed penalty only to determine if the

agency considered all the relevant factors and exercised management discretion
within tolerable limits of reasonableness. Douglas v. Veterans Administration, 5
M.S.P.R. 280, 306 (1981). When the Board sustains 2ll of an agency’s charges,

WARNING: Tbix record coutalng Seositive Securlty Information that is eoatrolled under 49 CFR parts 15 and 1520,
Nq part of this record may be diseloaed to persoms withon! & *deed to know™, i3 defined by 4% CFR parts 15 and 1520,
—exeept with the writien permission of the Adwialstratey of the Trassportation Secarity Admioistration or the Secretary
of Traneportation. Uwnutborized releass muy resmit v civil penalty or other actlon. For U8, goverpment apeacies,
public direlosure s goveroed by 5 U.S.C. 552 and 49 C¥R parts 15 and 1520.
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the Board may mitigate the agency’s original pepalty to the maximum reasonable
penalty when it finds the agency’s original penalty 1o be too severe. Lachance v.
Devall, 178 F.3d 1246, 1260 (Fed. Cir. 1999).

The Board examines, first end foremost, the nature and seriousness of the
misconduct and ifs relation teo the employee's duties, position, and
responsibilities, including whether the offense was intentional. See Newman v.
US. Postal Service, 108 M.S.P.R. 200, 923 (2008); Martin v. Department of
Transportation, 103 M.S.F.R. 153, 13 (2006). Here, although the appcliant did
not have a prior disciplinary record, I find that the sustained misconduct was
serious because it conflicts with the agency’s mission. HT, testimony of DFSD
McCaffery and FSD Powell. In addition, law enforcement officers, such as the
appellant here, occupy positions of substantial responsibility and trust and may be
held to a higher standard of conduct than other Federal employees, especially in
light of the fact that here, the appellant supervised other employees. See Merino
v. Department of Justice, 94 M.S.P.R. 632, §IL (2003}, Neuman, 108 M.5.P.R.
200, Y 23; Cantu v. Department of the Treasury, 88 M.S P .R.253, 4 8 (2001).

DFSD MecCaffery testified that even though the public did not become
aware of the appellant’s actions, including the fact that he improperly directed his
subordinates to check travel documents, this did not affect his decision because
the potentisl for embarrassment was great. He also testificd that had this
information been revealed, it could bave potentially killed the BDO program.
The deciding official testified that in the event traveling passengers believed that
they were improperly singled out based on e¢thmicity, the potential for lawsuits
was great. HT at 32. Moreover, he was concerned by the fact that there is a
myriad of things that happen to a person who is detained by sither CBP or the
Law Enforcement Department. The inspection takes a long time, which would

ING; This record contuing Seosltive Seeurity Information that i ceotrolled woder 49 CPR pavis 15 and 1520,
withoni n “ored (0 koow™, as defined by 4% CFR parms L[S and 1520,

L&

No part of 1hix record may be

cxcept with {br wrilico permission of the Administreter of the Tragsporia lon ar the Secretury

Qun
of Transportation. Unauthorkzed release may result in civil penaliy or other nction. Fer (1.9, goveroment agencica,
pobie disclosere is governed by § U.8,C, 5§52 snd 4% CFR party 15 and 1520,

.......... ™S poTI38703) JUWANeLS 1A LT¥T¥BEZTZ XVvd €D:BC TTOZ/VZ/80

TSA 15-00014 - 004154



SENSITIVE SECURFFY FNFORMATION — 29

most definitely mean that the person would miss his or her flight. In addition, it
would cause a disruption to the airline since it would be required to search for the
baggage as well as any person’s baggage with whom the detained member was
traveling if they chose to stay behind. HT at 33.

The deciding official testified that he had lost confidence in the appellant
because he did not believe that he could properly interpret the SPOT SOP,
especially since the parts he provided in support of his position that he did not
engage in miscenduct were taken out of context. HT at 33-34. He also testified
that he did not trust the appellant’s ability to properly guide his subordinates on
operational matters, such as the substance of the SOP or on administrative
matters such as how to get promoted. He also did not trust his ability to be fully
truthful and forthcoming to his supervisors considering the fact that he had not
been forthcoming with regard to the investigation. HT at 14,

When asked why the appellant could not be retrained, the deciding official
testified that he had already been trained in the BDO program and the lack of
candor charge was serious. He also determined that it would be inappropriate for
the appeliant to be in a management position. His testimony pertaining to
whether the appellant could be rehabilitated was as follows:

I never got the impression that he was open 1o rehabilitation mostly
besause even up until our meeting of April 21* he did not believe
that ... the checking of passports for visas and entry stamps that he
had done¢ anything wrong.

HT at 34, Finally, he testified that although there were no similar employees to
whom the appellant could be compared since te was not aware of anyone having
engaged in the same type of misconduct, had all of the facts and circumstances

been the same with regard to another employee, he would have reached the same

decision.
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In sum, I find that DFSD McCaffery considered all of the relevaat factors
m this case and appropriately exercised his discretion in reaching his decision to
demote the appellant rather than remove him. Under these circumstances, I find
that the agency's demotion of the appellant is within the tolerable bounds of

reasonableness and is for such cause as will promote the efficiency of the service.

DECISION
The agency’s action is AFFIRMET.

FOR THE BOARD: ﬂ%ﬁﬂ&&z@@g@
Maria M. Dominguez

Administrative Judge

NOTICE TO PARTIES CONCERNING SETTLEMENT
The date that this initial decision becomes final, which is set forth below, is

the ast day thet the administrative judge may vacate the initial decision in order
to accept 2 settlement agreement into the record. See 5 C.F.R. § 1201.112(a)(5).

NOTICE TO APPELLANT

This iritial decision will become final on July 29, 2011, unless a petition
for review is filed by that date or the Board reopens the case on its own motion.
This is an important date because it is usuzlly the last day on which you can file a
petition for review with the Board, However, if you prove that you received this
initial decision more than 5 days after the date of issuance, you may file a
petition for review within 30 days after the date you actually receive the initial
decision. If you are represented, the 30-day period begins to run uposn either your

receipt of the initial decision or its receipt by your representative, whichever

WARNING: Thia record contains Sensltive Slcurll'y Informration thai iy controlled nnger 49 CFR pares 15 and 1520,
oas withput a “need to kwow™, ge defined by 49 CFR parts 15 and 1520,
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exeeps with the written permisiion of the Adminitirator of the Traospartarfon br the Speretary
of Traoiporiatioh. Uvauvtborized reieass may result ie civil peoalty or otber ection. For US, goveranment ageacles,
public divelosore is goveraed by 5 U.5.C, 582 and 49 CFR parts 15 and 1520,
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comes first. You muost establish the date on which you or your representative
received it. The date on which the initial decision becomes final also controls
when you can file a petition for review with the Equal Employment Opportunity
Commission {EEQC) or with a faderal court. The paragraphs that follow tell you
how and when to file with the Board, the EEOC, or the federal courts. These
instructions are important because if you wish 1o file a petition, you must file it

within the proper time period.

BOARD REVIEW
You may request Board review of this initial decision by filing a petition
for review. Your petition for review must state your objections to the initial
decision, supported by references to applicable laws, regulations, and the record.
You must file your petition with:

The Clerk of the Board
Merit Systems Protection Board
1615 M Street, NW.
Washington, DC 20419

A petition for review may be filed by mail, facsimile (fax), personal or
commercial delivery, or eclecironic filing. A petition for review submitted by
electronic filing must comply with the requirements of 5§ C.F.R. § 1201.14, and
may only be accomplished at the Boards e-Appeal website

(htips://e-appeal.mspb.gov).

If you file a petition for review, the Board will obtain the recerd in your
cese from the administrative judge and you should not submit anything to the
Board that is already part of the record. Your petition must be filed with the
Clerk of the Board no later than the date this initial decision becomes final, or if

this initial decision is received by you or vour representative more than 5 days

WARNING: This cecord cogtsina Aeasitive Secority Eoformation that ts controlied vnder 4% CFR party 15 and 1520,
2 “uted o kobw™, ms defioed by 49 CFR parts 18 and 1520,

No part of this record oay bt
eacept with the writien permisslon of the Administrator of the Transportetion Security AdmiT

of Trensportation. Uasnthorized refeasc way resvit Ia elvil pomalty or other attion, For U.S. govircmeot zpemcicy.
public dliclasure is governed by 5 U.5.C. 532 avd 4% CFR party 15 and 1520,
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after the date of issuance, 30 days after the date you or your representative
ectually received the initial decision, whichever was first, If you claim that you
and your represcntative both received this decision more than 5 days after its
issvance, you have the burden to prove to the Board the earlier date of receipt.
You must also show that any defay ir receiving the initial decision was not due to
the deliberate evasion of recetpt. You may meet your burden by filing evidence
and argument, sworn or under penaity of perjury (see 5 C.F.R. Part 1201,
Appendix 4) to support your claim. The date of filing by mail is determined by
the postmark date. The date of filing by fax or by clectronic filing is the date of
submission. The date of filing by personal delivery is the date on which the
Board receives the document. The date of filing by commercial delivery is the
date the document was delivered to the commercial delivery service. Your
petition may be rejectzd and returned 1o you if you fail to provide a statement of
how you served your petitien on the other party. See 5 C.F.R. § 1201.4(j). If the
petition is filed electronically, the online process itself will serve the petition on
other e-filers. See 5 CF.R § 1201.14(3)(1).

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION REVIEW
If you disagree with the Board's final decision on discrimination, you may
obtain further administrative review by filing a petition with the EEOC no later
than 30 calendar days after the date this initial decision becomes final. The
address of the EEOC is:

Office of Federal Operations
Equal Employment Opportunity Commission
P.O. Box 77960
Washington, .C. 20036

NINGr Thiy record contaivy Sensitive Stegrity Informatien that {3 controlied under 49 CFR parts 15 1nd 15320,
rvons wilkost & “need to know™, as defined by 69 CFR parss 15 gud 1570,

No part of this reco
txcept with the wrinte permission of the Administrator of the Tra Adwlalitration ¢y the Secrefary
of Tramperiticn. Uoauthorlzed relensc may vesult in civil penalty or other sction. For U.S. governme
poblit disclosure is governed by 5 U.S.C. 552 apd 49 CFR parts 15 aud 1520,
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JUDICIAL REVIEW
If you do not want to file a petition with the EEOC, you may ask for

judicial review of both discriminatrion-and nondiscrimination issues by filing a
civil action. If you are asserting & claim under the Civii Rights Act or under the
Rehabilitation Act, you must file your appeal with the appropriate United States
district court as provided in 42 U.S.C. § 2000e-5. If you file a civil action with
the court, you must name the head of the agency as ihe defendant. See 42 U.S.C.
§ 2000¢-16(c). To be timely, your civil action under the Civil Rights Act,
42 U.8.C. § 2000e-16(c), must be filed no later than 30 calendar days after the
date this initial decision becomes final. If you are asserting a claim under the
Age Discrimination in Employment Act, your claim must be filed with the
appropriat¢ United States district court as provided in 29 U.S.C. § 633a(c). In
some, but not all districts you may have up to 6 years to file such a civil action.
See 28 U.S.C, § 2401(a).

If you choose not to contest the Board's decision on discrimination, you
may ask for judicial review of the nondiscrimination issues by filing a petition
with:

The United States Court of Appeals
for the Federal Circuit
717 Madison Place, NW.
‘Washington, DC 20439

You may not file your petition with the court before this decision becomes final.
To be timely, your petition must be received by the court no [ater than 60
calendar days afier the date this initial decision becomes final.

If you need further information about your right to appeal this decision to
court, you should refer 10 the federal law that gives you this right. It is found in
Title 5 of the United States Code, section 7703 (5 U.5.C. § 7703). You may read

eeard eontains Senaitive Secority Eoformsation that Ls contrelled npder 49 CFR parts 15 gad 1520,

Mo part of thiz record may be distlos “need 1o kmow™, as defived by 49 CFR parts 15 and 1530, 1
cxcept with the writtea permissicn of the Administrator of the Trasspertation Steuy i £_or the Seeretary :
of Traosportation. Unaatherized relepee may resoit in civil penalty or ather aetion. For 1.5, government apencics,

public disclosnre is goverved by 5 U.K.C, 852 and 4% CFR party 15 and 1530,
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this law, as well as review the Board’s regulations and other related material, at
our website, htip:/www.mspb.gov. Additional information is available at the
court’'s website, www.cafe.uscourts.gov. OF particular relevance is the court's
"Guide for Pro Se Petitioners and Appellents,” which is contained within the

court's Rules of Practice, and Forms 3, 6, and 11.

NOTICE TQ AGENCY/INTERVENOR _
The agency or intervenor may file a petition for review of this initial

decision in accordance with the Board's regulations,

G:  This record costelns Sensitive Seeurity Information tbat is eontrolled under 49 CFR parts 15 and 1530,
a “need 10 know™, ay defined by 49 CFR parts 1§ and 1520,
¢ Sccratary

No part of this recerd muy be
txcept with the writtcn permission of the Adminivtrator of the Traragortation
of Trangportatins, Unsothorized retemse mey result in civil pensity or sther action, For U.5. government ageucies,
public disclosare is govereed by 5 U.8.C. 352 and 4% CFR parts 15 and 1520,
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