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“Thank you, Dean Areen, for that very generous introduction, and very special thatks to
wy good-friends President Lugy Regdand Bxeputive Director Betsy Andersen for the:
Exi:famﬁiznary work yeirdo with the American Socisty of Tritertiational Law, Ithas beensucha
great joy in-my new position 1o be dble te-collabarate with the Society on so many issues,

Ttis such apleasure 1o be baek here atthe ASIL. T am ambmasseéi tp confess that I have
beena membemf ASIL for- mere than 3@ yeats, since nity first year of lawschoo}, and ¢oming to
ual i ighlight of my-year. Asayoung lawyer just out of law
ty méeting and standin the hotel lobby gaping at all
:?mternatmna] lawyczfs ﬂiat is as close as we get

.finally tor be abler to 'a rﬁa

51 _'ve yan my*pexspwﬁve BI‘L t}m i)’bama
Allmilnistration’s approach to international law:

- Let miecstart by bringing yowspecia! greetings ﬁmm someone yon aftready kmow. fplay
mﬁem]

As'you saw; iy client, Secretary: Cliritori very: muich-warited 10.be here i person; bitas
you see in-the headlines, this week she has £n called away to México, fo meeting visiting
Pakistani dignitaties, to testify on Capitol , and many-other duties. As you can tell, she is
ety proud of the strong hlstoncal relations etween the American Sotiety and the State
ong. As the Secretary mentioned, 1 and another
vmer President Anne Marie Slaughter of the Policy
: 8:45 anysenior staff meeting, so the spirit of the
Anstican Society is very mich in the rooit (and: the sinell of the Socety as-well, as.1 am usnally
thers at that hour clutchmg my ASIL coffesmug!)

Since thisis my first chance fo-address you as Legal Adviser; 1 thought T would speak o
thme 1ssues F1 Sty the Dature ,of 'y _]ob .'.AiLer_gal Adv:ser Second to dlscuss the: stm'tegn vmmn

: hlgh profiic areas: the Intemaﬁona Cnmm !
Thie Law 6f 9/11: detentions; use-of force, and pxosecutmns _

I The Roleof the Liegal

EEE?ARTMENT oF. STA’KE
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First; iy 3@1} I Bave riow bien the Legal Adviserof the State Department for about nine
moniths. ‘This is & position I first heard-of about 49 yours age, and. it hag sttuek e thrdughout my
career-as the most fascinating legal Job in the U.S. Government. Now that Pve actuadly beer in
the job for awhile, T have become even more convineed that thit is true; for four reasons.

© Firsy, 1 have absobutely exiraordinary colleagues at the Legal Adviser’s Office, which we call
1, wihiich is surely the greatest international law firm in the world, Its numbers inchuide many
current lawycers and alumni who are sitting heére in the audience, and it i a taining ground for
America’s international lawyers [To prove that point, could 1 have a.show of hands of how many
af you in{he audience have worked in L sordetime during your carésrs?) Our 175 lawyers are
spréad over24 offices; including four extraordinary carcer deputies and 2 Counselor of
[viternational Taw, nmr!y all of whom are members of this Seciety and many of whom you will
find speaking on the varions panels throughout this Annual Meeting program.

Seeoiid; T have exirnordinary clmn’cs and you just saw-one, Secrelary Hil]ary Chinlon, who 13 @
romarkably able lawyer, OF tourse, another client-af mine, the President; iy also an putstanding
\awyer, as are both Deputy Seoretarigs, the Department’s: Counselor, the Deputy Chief of Staff,
and a host of Unidersecrétaries:and Assistant Secretaries,

* Third,each day e tackle extrasrdinarily fasciating legal questions. When I wasa
prafesmr, 1 would spend a ot of timedrying to think uprexani questions. For those of you whe
dre professors; this job literally presents you with a tiew sxam question every single day. For
exampla, Thad never really tought sbout the quéstion: “can yoitattach a panda?” Or the
quéstion, can Nu'ammar al-Qadhafi erect a fent in Englewood, New Jersey, notwithstanding a
eoptrary local eidinance? To behonest, T had never re.ally thought abott: t}u}se questions. Butrest
agsured, iy the future;many Yale Jaw students will.

Fourth and finally, my position allows me to piay'emramdinary and varied roles. Some
government la lawyers have the ;;::rmkc for example, of piving regularadvice to a particularly
prominent client or pleading parti ases before a paficular eout. But thé Legal Adviser
mestshift back and forth etween four rich and varied roles; which I call counselor,
conseience, defender-of L18; interbats, and spokesperson for iritéknational law.

As Counselor, ] mean ob\nm}s]y, thiaythe Legal Adviser mustplay all the traditional
frinotions ol an AFENG genmal coungel, but with a twist. Like every in-houss counsel’s office,
wi do blildings ane isitions, but thoge buil dmgs wnay well be in Af;,hamv.tan or Beijing. We
review gavenunen‘t contracts, but they may féquire coftracting activities 1 Iraq 6r Pakistan. We
- review emiployment fans; but-with respect taemployces with diplomatic and-consular
immunitios or-special visa problems,

 Butipaddition to-being camelars,, wealse serve asaconscience for the I8 ¢ ;,,ﬁvermnbnt
with-togard to. international law. The Legal Adviser, along with many others in policy as well as
legal positions, offers: npmmns on beth the wisdoiri and morality of proposed international
sations. For it is the unigug role of the Legal-Adyiser™s Office to coordinate and render
autheritative legal advice for the Staté Departient of1 ititornatiotal legal igsues, oras Dick Bilder
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onee putit, to“speak law to-power.” In this fole, the Legal Adviser must servenot only asa
sotiree of bluek Tetter advicetn his clieats, but rmore fundamentally, as a-source of good
judgment, That means that ope'of the most 1rnp@x’&mt voles of the Legal Adviser is toadvise the
Secretary when a policy eption being proposed is“Tawfal but awful,” As Herman Pﬂegu one
former Legal Adviser, put it: *Youshould never sy ho to your client when the law and your
conscitnee 5ay yes; but you should never, ever say ves when your law and conscience say no.”
And becavse my job is %1mply to provide the President and the Secretary of State with the very
best legal advice that T can'give them, T have felt tittle conflict with my past roles s a law
professor, dean and human rights lawyer, because as-my old professor, former legal adviser
Abram Chayes, once puf it: “There’s n@ﬂung wrong with a lawyer hoidmg the Uniled States to
its own best standards and prineiples.”

A third role the Legal Adviser plays is defender of the United States interests in the
many internatipnial fora in which the U.S. appears-- the International Court of Justice, where 1
had the hioner recently of appearing for the United Statés:in the Kosovo case; the UN
Compengution Commission; the an-US Claims Tribunal; NAFTA tribunals (where 1 was
privileged to argue recently beftire a Chapter X1 tribumal in the Grand River case) — and we alsp
appear regalarly in'US domestic litigation, usually as of counsel to the Department of Justice ina
case such asithe Supreme Court’s cutrent case of Sumantar v, Youssf, on whu,h this Society held.
a panel this morning,

A fourth and fingl rolefor the Legal Adviser, and the reason I'm here ton’ghl, istoact as'a
spokesperson forthe US goyernment about-why international law watters. Many-paople don’t
nnderstand why obe: ptit international commitmeiits 1§ both righit atid smar*t andthat isa
message that this Administration, andJas Legal Adviser, are commitied to spreading,

1L The Strategic Visian.

That brings me 1o my second ‘topm -what Stratcg,m Vision of intemational law are we rrymg
toimplement? How: does o e preigt yinterests and
strenpthen America’s: global leadership? Or fo-put it another way, with-réspect to
mtematmnaf lawgis nistration really commilted to what our President hns famously
an helieve 1”2 Seorme, includiiipa mumber of the. panclists who iave
addre:ssad ﬂm conference; have argued fhat there is teally more Canmmﬁy than {;‘hﬂnge from
the [ast administration to-this one:

“To them 1 weuld answer that, of course, in forsign policy, from administration to
administration, fhere -will alway$be more-cOntinuity than change; you simply cannot twn the
ship of state 360 degrees from adinistration {0 adminisiration every fourto cight years, nor
should yeu. Bul, T would atigie—and these are the-coreof miy remarks today~-'to say that is o
nnderstate the most important difference between this administration and th last; and that is with
respect to its approach and sititude toward interniational low. The difference in that. approach:
to dntermational tasy Twonld argue is eaptumt} in an Emerging “Obama-Clinton Doctrine,”
which is based on four comdittments: 1011, Principled Engagement, 2. Diplomacy as & Critieal
Element of Smart Power; 3. Strategic Multilateralism; and 3. the notion that Living Our Values
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Makes us-Sironger and Safer, by Following Rules of Dama&!w und International Law,; and
Following Universal Standards, Not Diouble Srandbrds.

Asartivalated by the President and Seeretary Clinton, I 'believe the: Obflmafﬁlintﬂn doctrine
reflucty these four core eommitments. First, & Commitment to Prmcnpied Engagement: A
powerful: belief in the nterdependence of the glaba! community is a. major theme for our
President, whose father came from a Kenyan family and who as-a child spent several years in
Indonesia.

‘%cccmd a conumitment to what Becretary Clinton calls “smart power”—a blend of principle
and pragmatism® that makes “intelligent use af all means at our disposal,” including promotion
of democracy, developracnd, techr_;olugy, and human sights and international faw to place
-diplomacy at the vanguard of our foreign pelicy.

Third, a commitmerit to what some have called Strategic Multilateralism: the notion
acknowledped by President Obamaat-Cairo, that the chailenges of the twenty-first century “gan’t
besmet by-any ofic lealler of any one natioh” and must therefore be addressed by épen dialogue
and partnership by the United States with peoples and nations across traditional regional divides,
“based on.mutual interest and mutual vespeot” as well as acknow!edgment ‘of ¥therights and
respensibilitics of {all] nations.”

And fourth and finally, a commitment 1o living our-values by rcspceting the rule’of faw, As
Tsatd, both the Prosident and Secretiry Clintor: are-outstanding lawyers, and they understand that
by impoesing constraints on governmient-action, Taw-legitimates and gives credibility 1o
goveritriental action, Ay the President:emphasized Torcefully in his National Archives speech
and elsewhere, the Américan political system was founded on a vision of common- humamty,
umversa,i rights and ruie of law. Fidelity to [these] wafues™ makes us stronger and safer. This -
also mé _' 5] fujlnwmg umvﬁrsal *standaﬂls, Tot: dﬂuh]e stﬂml:wds In his WNobs! lectute at Olo,

) ' '3 : ' indards, strengthens
hona21% Cenpary
human ﬂghts :rcports,

Now i implemeriting this ambmuus Yisioti~-this Obkna-Clitton dostrine based on
incipled infernativnal engagement, srart power, stratepic mulfilateralism, and the view that
bl 1ezﬂcr‘;hlp flows to thiose who Hve thelr valugs and obey the law and global standards—1
am remnivided. oftwo stories. .

The first, told by a former tehrmato is about thi late Mickey Mautle-of the American
baseball team, the New York Yankees, whe, having been told that he would not play the.next
day, Wwent out and-got terrificaliy-drunk (a8 e was wont to-do). Thenext day, he arrived-at the
balipark, somewhat impaired, but in the lats innings was unexpectedly cajled upen-to pingh-hit.

~ After stagpering out'to the field, he swung wildly at the {irst two pitches and missed by d mile,
Buton the third piich, he hit atremcndaus home ran, And when he returned to the dugout, he
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squinted outat the wildly chisering crowd and confided to his teammates, * “Tithose people don’t
know how hard that really was ™

Tn muehi the same way, I lgdmed that the making of U.S. foreign policy is infinitely harder
thian it looks from thesivory tower, Why? Because, as lawyprs; we are accustomed 10 the
relatively orderly world 6f law and litigation, which is based on'a kuowable and identifiable
structure and sequence of events, The workload comes with courtroom deadlines, page Hmits
and scheduled arguments. But if conducting liligation is like climbing a ladder, making foreign
poliey is much more like driving the roundabout near the Cahaeum in Rome.

In this maze of bufeancratic politics, you are only one lawyer, and theére-is only 5o much that
any one person can do. Collettive government decision-making ereates enermous coerdination
problems We in the Fegal Adviser’s Office are not the onty lawyers in gevernment: On apy
given issie, iy office needs to teuch consensus decistons-with all of the other interested State
Department bureaus, but otr Department as a whole then needs to coordinate its positions nol
just with gthet Government Law Offices, which inelude: our lawyer clisnts.
(POTUS/SecState/DepSecState); Whits House Lawyers: WHCounsel/NSC Legal Counsel/U STR
Genéral Counsel; DOD Lawyers (OGC, Jt Staff, CoComs, Services, JAGs); DOJ Lawyers {OLC,
086G, Litigating Divisions<Civ,, Crim, OIL, NSD) 1C Lawyers (DNJ, CIA); DHS Lawyers, not
1o trention lawyers i in the Eﬁlm’tc and House.

To make matters even more complex, we participate in & comphicated web of fegal processes
within processes: The Policy Process, The Clearance Process, The Interagency Process, The
Legislative Process; and-onge a U.8. position is developed, ani . 'g{Wemmemal Lawyering
Process; Sounlike academies, wiho are-accnstomed to being individualists, in govermnment you
are necessarily part.ofa team, One-abvious corollary to this is that as one govermment lawyer,
your views afid the views of your clieut are not the only views that matter. As Waller Dellinger
ohserved when he worked at OLC:

[U|nlike an academic lawyer, an executwﬁ branch attorney-riay tiave.an obligation to wotk
within a tradition of reasoned, exccutive branch précedent, memorialized in formal written
opinions, Lawyers in the exteutive braneh have thought and written for degades about the
President’s logal authority... When Jawyers who are now [inmy office] begin to research an
issue, they are viot expected to.twrm to whal. I might have written or said in a floor discussion
-at g law professors’ sonvention. They are expooted 6. look to the previcus opinions of the
Attomiys: G@ncral and of heads of this office to-develop-and refine the exeeutive branch’s
T6pa) positions®

Now to say that 18 not to say That-one. Administtation cannot or should not reverse a previons
administration’s legal positions. But what it does mean, as 1 noted at my confi rmation hearings is
that government lawyers should begin with a presumption of stare derisziswthat an-existing
nterpretation of the Exceutive-Branch should stand-- uriless nfter careful review, a considered

! I Bouron, BALL Folr: MY [IFE AND FTARD TIMES THROWING THE KNUCKLEBALL 19 INEHIG LEAGUES 30
(19703

 Waltey Dellinger, After the Cold War: Prosidentiol Power ond the.tse of Military Farte, 50 U, MisMi L. RV, 107
(Y9955,
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reexamination of the text struclure, legistative or negotiating history, purpose-and practice under
the treaty or statute ficmly convinces us that a change tothe prior interpretation is warranted.

So.that is-what I mean when 1say it’s harder that it Jooks. And as those listening who have
served in governmeniknow, it is a Jot harder to get from a good ideu to the implementation of
thatidea than those outside the poveriment ean iiagine.

That brings me to fny second, shorter story: about two Irishmen walking down the road near
Galway. One of them asks the other, "So how do you get to Dublin?" And the other answers, ™l
wouldn't start from here.”

In the same way, given the choice, no one would have started with what we inherited: the
worst recession since the Depression, with conflicts in fraq, Afghanistan, against Al Qaeda, Add
to this mix a difficult and divided political environment, which makes it vety difficult to get 60
Senate votes for cloturg, much less the 67 you would need for treaty ratificalion, and such thorny
carryover issues as’ résuiming international engagement, closing Guantanamo, not to-mention
tackimg an array of few challenpes breught to-us by the 21% ¢entury: climate change, attendant
shitls in the polar savironment; cyber crime, aggression and terrorism, food security, and global
health jusi to name a few, Just to roind things out, throw in 2 7.0 earthyuake in Haiti, another
arthquake in Chile,four feet of snow in Washington, and you might well say to yourselves, to
coin a phrase, “T wouldn’t-start from heve.”

Butthat having been said, how have we played the hand we have been dealt? What legal
challengesdo we face? There are really five fields of law that have oceupied most of my time:
what 1 call the taw of international justice and dwputa resalution, the law of 9/11, the law of
international agreements, the law of the State Départient, and the law of globalization. T emght I
wnt to' foeus on th first two of these-areas; the law of international justice and dispute-
resobution-angd the law of 9/11, For they best illustrate how we have tried to iniplement the four
themes 1 have.outlined: principled engagement, muliilateralism, smart power, a.m:i Tivigg our
© values.

1. Currentlegal Challenges
A. Tntérnational J-us{ﬁcmnﬂ Diﬁp_l’.&t& Resalution

By International justice and Dispute resolution, | refer 1o-the U.5.s renewed relationship to
international tr;bunaf “and dther international Bodies. Let me address two of them: the
Iternational Criminal Courtand:the U, N. Human Rights Council. As President Obama
recogrizéd, “a newer of etigagement tias begin and rénewed respect for international law and
insfitutions is critical i1 we are te-resume American leadership in-a new global century.”

1.. The Internziional Criminal Caurt

With respect to the U8, relationship to the 1CC, let mig report on my recent parficipation in
the Resumed 8th Session of ICC Assembly of States Parties in New York, from which T have just.
returned. Last Noveraber, Amsbassador-al-Large Tor War Crimes Stephen Rapp and 1 ted -an
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interagency delegation that resumed engdgcmemt with the Court by attending a meeting of ‘dm
1CC Assembly of States Partics (ASP). “This was the first time that the Uniited States had
attended such a-meeting, and this weelk's New York meeting continued that November session.
_As'you know, the United States isriotpartyto the. Rome Statate, but we have attended these

meetings ag.an Observer. Our.goal in November was to listen and Jearn, and by lisiening 1o gain
4 better understanding of theissues being considered by the. ASP and of the waorkings of the
International Criminal Ceurt.

Significantly, although during the last decade the U.8. was largely absert from the 1CC, our
histofic-commitment te the canse of interational justice has remained strong. As you all know,
we have not been silent in the face of war crimes and crimés against humnanity. As one of the
vigorous supporters of the work of the ad hoc iribunals regarding the former Yugoshavia,
Rwanda, Cambodia, Sierra Leone, and Libanon, the United States has worked for decades, and
we will continué to work, with- othe:r States to-ensure agsountability on bebalf of victims of such
crimes. But ag some of those ad hoo war crimes tribunals enter their final years, the eyes of the
world ar¢ increasingly tumned toward the: 1GC. At:the end of May, the United States will attend
the ASP's Review Conference in Kampala, Uganda. There are 1wo. key tems on the agenda:
stotk-taking and aggression.

Inthe:current situation where the. Court has gpen investigations and prosecutiosn in relation
to four situations, but has not yet cohelirded any trials, the stock- ~taking excreise is designed to
address waysto strengthen the Court, and includes issues snch'ds state cooperation;

. complementarity; effect on vistims, peace and justice; and wniversality of membership. Even as
a non-State party, the United States belisves that it can be a valuable pattuer and ally in the cause
of advancing intemational justice. The Obama Administration has been aclively looking at ways

that the 118, can, consistent with 1.8, Taw, assist the ICC i fudfi }ng ity historic ¢hay tge of
pmv;émg justice to- those who haye endured crimes of epic savagery, and scope. And as
Ambassador Rapp anponnged in Mew York, we would like tomeet with thie Prosecutor at the
ICGCEto examine. whithier there are speeificways that the United States might be able to support
the-particular prosecuhens that alreddy widerway in the Demotratic Repulilic of Ccngo Sudan,
Central African Republic, and Uganda,

But as-for:the second agenda item, the definition of the erinie of aggessmn the United States'
has:a tumber of serious concems gd questions. The crime of aggression, which is ajis ad
bellum crime based op acts commitied by ihie state, fundamentally différs from the other three
crinies under thi: Court’s Jmisdmtson—-wgenmmic waz crimes, and crimes-agattst Humeanity—
which are jus in bello crimes divected against pamauiar individuals, In particular, we are

thiat- adopting definitton ofeggressiotr at {his paintin the coust’s history could divert
it corcn 'rémn, aﬁd pﬁlﬁ{mﬁaﬂ jjolmtsmu anid. weakcn thzs young mmmtmn

wnitasolved quemcns

Fisl , theres afe ghestions raised by the terms of the definition itsel, including the degruz: to
which it may depart from costomary intérnatiorial law-of both the “erite.ofaggression™ and the
state “act'of aggression.” This encompasses questions Like what does it mean ‘when the current
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draft defiriitionrequires that an.aet of aggression must bea “mamfesi” -5 opposed W ai
“greptous” violation of the LN, Charter?

A:second questicn of who decides. The Undted Staies beligves that mvczstig,auma or
prosecutionof the erime of aggression should not take place absent a determination by the UN
. Security Council that aggression hag oceurred, The UN Charter confers on the Security Council
the responsibility for: datcrmmmg - when aggression has taken place. We ate concemed by the
confusion that. nnght afise if more than une institution were legally empowercd to make such a
determination in the same case, cspecially since these: bodics, under the curient proposal, would
he applying different definitions of aggression. :

Thitd, there are-questiots aboul how such a crime would potentially affect the Court at this
point in its development. For example, how would the stil-matoring Couit be affected ifits.
Prosecutor were mandated fo investigate aud prosecute this crime, ‘which by its very nature, even
if perfectly defined, wonld inevitably be seen as political-- both by those who are charged,as
well as by those who believe aggressors have been wrongly left unchargec!‘? To what extent
would the availability of such a charge place burdens on‘the Prosecutor in every case, both those
in-which he chooscs to charge: dggressmn and those in which he does not? If you-think of the
- Court a5 2 wohbly bicyele that 38 finally starting to move forward, is this frankly more weight
than the-bicycls can bear?

Fousth, would adepnng the erime of aggression al this time advance or: hinder the key goals
of the stocktaking exereise: promoting complementarity, cooperation,-and universality? With
respect to-complementarity, how would this principle applyto- erite of aggression? Do we
want national courts to pass judgrment o 'pubhc acts.of Toreign states that are elements of the
crime of apgression? ‘Woild adding at this time 4 erime’that would run against heads of state and
seniorieaders enhance or obstruet the prospects for state. cooperation with the Court? And will
mavmg to-adopt this: highly politicized crifne-dl a time: when thergis genuing disagrecment on
such #sués enhanoe the prospects for yniversal adherence-to'the Ronis Statute?”

All of these questions go o our ultimate concern: has & genuing consensas yet émérged 10
finalize 4 definition of the cxime of aggression? What outcome im Rampala will fruly strengthen
the Court at this critical moment in jts history? What we heard st the Resumed Session.in New
York is that no-clear consensus has yet emerged on many. of thesé guestions. Beeadse this is such
2 momentous detision for thiyinstitution, which wonld bring about such an organic shange iu the
Court’s work, that we believe thatwé should leave no stone untirned in searghoof gemuine
eongensus; At we look forward ko digeussing these impaortant fssues with as many States Parties
and Non States Parties as possible between now and what-we hope will be a snecessiul Review
,Confcrenca in Kampala:

2. Human iights Connedl

_ In addition to reengaging with-the JCC, the United States has also reengaged the UN. Human
Rights Couneil in Geneva. Aloug with ray long time Friend snd colleague, Assistant Sceretary of
State for Demetracy, Husaan Ri gh‘ta and Laber Michae!l Posner, who has my old jah and
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Assistant Secretary-of Btate: for International Orgenizations Esther Brimmer, T butl the privilege
of leading the firge Ui, delegation Yo retuzn: tw thé Human Rights Conncil this past: September.

You kniow the history: In Match 2006, the'UN General Assembly voted overwhelmingly to
replace the flawed Human Rights Cmmmmsmn with thig new body the Human Rights: LCouncil.
The last Administration participated actively in the negotiations in New York to. reform the
Commission, but uliimately voted against adoption 6f the UNGA resolution that created the

-HIRC, and degidéd not 1o ron for a seat.

The UNGA resolution that eréated the HRC maude a number of important changes from the

* gormumission process: it created the Universal Perfodic Review process, a mandatory process of
seli-examination and peer review that requires cach UN member state to defend its own record
before the HRC every four years. The Obama Administration would like our repert to serve.as a
model forthe world. Aceordingly we are prepating our first UPR report, which will be presented
this Noyember, with outreach sesfions in'an unprocedented interagency listening tour being
conducted in aboit ten locations around the United States to hear about human rights concerns
from civil society, community leaders, and: mbal govermments. Second, the HRC and its varigus
subsidiary bodies and mechanisms mect far more frequently throughout the year than did the
Commission, 4 pace that exhausts defegations: Third, the election criteria were revised. So while
HRC membership still includes a number of authoritarian regimes that do not respect human
rights; the election requiremént of a majority of UNGA votes in often competitive elections has
Jed to certain countrics heing defeated for membership and others declining to run for a seat.

The rule that only oné-third of mcmharshxp (16 members) can convene 2 special session, hays led
to a dispreportionate number of specidl sessipns dedicated to eriticisin of Isracl, which already is
‘the only-country with a pérmanent-agenda item dedicated to examination of its human rights
practices: an unbalaticed focus that we have clearly and consistently eriticized.

When the Obamsd Admmmtmumn took office; we faced two choices with respect 16 the

- Human Rights Couneil: we conld continye 10 stay away, and walch the flaws continte and
possibly-get worse, orwe could Bngage and fight for better outeomes on human rights issues,
even if they would not be easy to'achieve. 'Wilh the HRC, as with the ICC and other for a, we
have-chosen pnncrp}ed engapeient and stz*ategm mnltilateralism. While the institiition is f“ar
from perfect, itis-important and deserves the long-term commitment of the Unifed Statés, and
the: United States must:deploy its stature and mozal autberity to improve the UN human rights
system where possible. This isa long-term effort, but one that we are-commiitted to secing
throuph {0 success:consistent with the basic goals of the Obama-Clinton dpetrine: principled
engagemenil and yniversality of human rights faw. Onrinaugura) session.as an HRC member in
September saw.some important stecesses, most notably the adoption by consensus of a freedom
of expression‘seselution, which we co-sponsered with Egypt; that brought wareing regional
groups togethier apd preserved the teselution as-a vehicle to oxpress firm support for freedom of
speech and sxpression. This resolution was a-way-of 1mplemcntmg some-of tle themes in
President Obama’s histosic speech in Calro, beldging geographic and cultural divides.arid dealing
with global issues of diserimination and intolerance. ‘We also joined country resolutions
highlighting human rights situations in Burtia, Somalia, Cambodia, and Honduras, and weéreable
to take positions jeined by other ountries on several rasolutions on which the United States
previgusly would have been isolated, inghuding origs on toxic waste and-the financial crisis: The
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challenges indeveloping a body that fairly and even-handedly addrmms human tights issues are
significant, but we will continue to work toward that end.

At the March HRC session, whicl ends tomorrow, we have centinued to pursue
principled engagenent by taking on'a variety of iniliatives at the HRC that seek 1o weaken
protactions on freedom of expression, in particular, the push of some Council Members to ban
speech that “defames™ religions, such astht Danish clrtoors. At this session, we made
sipperted.a country resolution on Guines and made significant progress in oppoesing the
Organization of the Istamic Conference’s highly problematic “Jefamation of religions™
tesolutior; even while continuing to deal with underlying concerns about religious imolerance,

B: The Law of 9/11

Let me focus the balance of my remarks on that aspect of my job that 1 call “The Law of
9/11” In this area, a5 in the other areas of our work, we believe, in the President’s werds, that
“living our values doesn’t maake us weaker, it mwkes us safer and it makes us stronger.”

We live in  time, when, as.you know, the United Sjates finds itself engaged in several armed
conflicts. As the Pigsident has noted, one conflist, in Irag, is winding down. Healso reminded
uy that the conflict in Afghanistan is a “conflict that America did not'segk, one in which we are
joined by forty-three other pountries.... inan effort 1o defend ourselves and-all nations from
forther attacks.” Tnthe confliet oceurring i Afghanistan and elsewhere, we coritinue to fight the
perpetrators of 9/11; a nonstate acior, Al Qaeda (as well asthe Taliban forces that harbored al
Qaeda).

Tveryone here-at this.meeting 4s committed 16 international lavw. Butas President Obama
reminded us, “the world must remember that. it wasnos simply international institations -~ not
just treaties and declarations - that-brought stabilitytoa p@st—Warld War It world. ... [Tlhe
instroments of war do bave a roleto play in prescrving the peace.”

‘With this backgmund let me-address a question on many of your minds: how has this
Administration détermined fo conduet thise atmed conflicts ahd to defend ovr national security,
Jconsistent with its abiding commibmen to international law? Let there be-no doubt: the Obamu

Administration is firmly compmitied to complying with all applicable law, including the.laws of

war, ine all aspects of these dngoing armed conflicts. &s the President reaffirmed in his Nobél
Prize Lecture, “Where force is necessary, we have a:moral and stralegie interest in binding
ourselves to cerfain rules of conduct ... [E]veh s we confrent 4 vicious.adversary that abides by
norules ... the United States of Ame-rica must remain a standaed bearér in'the conduct of'?wa_r.
That s what mikes us diffsrent from those whem we fight, That is the seurce.of onr strength.
Wein the Obama Admmzs’tratm:; have worked hard since we enteréd 6ffieé to eneure that we
coridizt all aspects of these armied 2ontliets —in particalar, detention operations, targeting, and
prosecation of terrorist suspecis— in & mannet consisteit not just with the applicable laws-of war,
but:also with the Costitution apd laws of the United States.

Letme say & word sbeut gach: detention, targeting, and prosecution.
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1. Detemtion

With respeet to-detention, as you know, the lust adininistration’s detention practices were
widely ctiticized around the world; and as 2 private citizen, I was among the vogal exitics of
those praetices. This Adminigtration and 1 personally have spentimuch of the last year seeking to

_1evise those practices to ensure their full compliance with domestic and international law, first,
by unequivocally guaranteeing Aumane freatment for all individuals in 1.8, euistody as a resuli of
armed conflict and setond; by ensuring that all detained individuals are being held pursuant to
lawful cuthorities.

#. Treatment

To ensure humane ireatment, on his second full day in office, the President uneguivocally.
‘panaed the use of torture as an instrument of U.S. policy; a commitment that he has repeatedly
reaffirmed in the months since. He directed that Executive officials conld fo Jonget rely upon the
Justice Departrent OLC opinions that had permitted practices that I ¢onsider to be torture and
cruel treatment -~ many of whith he later disclosed publicly -- and he instructed that henceforth,
al} imerrogations-of detainees must be conducted in accordance with Common Atticle 3.0f the'
Genava Conventions and with the revised Army Field Manual. .An interagency review of U.S,
interrogation practices later advised — and the President agreed — that no techniques beyond those
inthe Army Field Manual (and traditional nonceercive FBI techniques) are necessary to conduct
effective-interrogations, That Interrogation and Transfer Task Force also issuéd a set of
recomméndations to helpy ensure that the United States will not transfer individuals to face
torture. The President also revoked Executive Order 13440, which had interpreted partfoular
provisions of Common Article 3; and restored the meaning of those provisions 1o the -way they
have traditionally been understood-in‘international Jaw. The President ordered CIA. “black sites”
closed and dirpeted the Secmtary of Defense 1o conduet An immediate review — with two follow-
ap ¥isits by 2 blue ribbon task force-of former government officialg — to ensure that the
conditions of detention at Guantanamo fully comply with Common Article 3 of the Geneva
Conventions, Last Dizcember, 1 visited Guantanamo, a place | had visited several times overthe

1ast twordecades, ‘and | believe that the conditions I observed are humane and meet Geneva
Conventions standards:

As you all know, also-on his second Fill day in office, the President ordered Guantanamﬂ
closed, and his eommitment to doing so bas not wavered, eve asclosing Guantanamo has
proven-to be an ardvoys and painstaking process. Singé the beg i of the Advhinistration,
through the work of my colleague Ambassador Dan Fried, we ransferred approximately 57
detainces lo 22 different countries, of whom 33 were T‘GSﬁiﬂﬁﬂ in counmas that are 1ot the
detainees? countries uf origin. Our efforts continpe on a daily basis. Just this week, five more
dotainees were transferred out of Guantanamo for reseitlorient. We aré very grateful to those
coutries who bave centribiutedito our efforts 1o close Guantanamo by resettling detsinees; that
fist continues to grow as mote and moré countries See the positive changss we are making and
wish to offer their support. '

Duﬁng. thre past year, wecompleted an exhandtive, rigorous, and collaborative interagency
review: of the status of the roughly 240 individuals detained at Guantanamo Bay when President
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Obaran took office. The President’s Executive Order placed vesponsibility for réview of ¢ach
Graantanamo detainee with six entitics —the Departments of Justice, State, Defense, end
Hemeland Secirity, the Offics of the Ditestor of National Intolligence (ODNI), and the Joint
Chicfs of Staff ~ to collect and conselidate Trom across the government all information:
gongerning the detainees anil to.ensure: that diplomiatic, military, intelligetce, homeland security,
and law enforcement viawpoints would alt be fully considered in the review process. This
interagency task force, on -which several State Department. attorieys participated, painstakingly
aonsiderad each and every Guantanamo detainec’s case 10 assess whether the detainee could be
transferred or repatristed consistently with hational security, the interests of justice, and our
policy-not to transfer individuals 1o countries where they would likely face torture or persecution.
The six entities ultimately reached unanimous agreemient on the proper disposition of'all
detainees subjeet to review. As the President has made clear, this is not a one-time review; there
will be-*a thiorough proc{;ss.oi‘ periodic review, so that any prolonged detention is carefully
evaluated and justified.” Similarly, the Department of Defense has created new review
procedures for individuals held at'the deterition faeility in Parwan at Bagram airfield,
Afghanistan, with increased representation for detainees, greater opportunities.to present
eviderice, and more irausparent proceedings. Outside organizations have begun to monitor these
proceedings, and even some of the toughest critics have acknowledged the positive changes that
have beeh made.. )

b. Legal Authority-te Detain

Some have agked what legal basis we:have for continuing to detain those held on
Giraritariamo and &t Bagtani. But @ 4 matér of bothinternational and domestic law; the legal
framework 15 well-established, Asa matter of international law, our detention operations rest on
three legal foundations, First, we contifue to-fight a war of selfsdefense-against an homy that
attagked ns on September 11,2001, and before; and that continues to-uidertake armed attacks
against the Unitsd States. Secotd, in Afghanistan, we worle as partners. with.a consenting host
government. -Awnd third, the United Nations Becurity Council has, through a series of suctessive
résolutions, authorized the tise:of “all necessary measures” by the NATO counirics constituting
the International Security Assistance Force (ISAT) to fulfill their mandate in Afghanistair. Asa
© patioi dt-war, we must comply with the laws.of ‘war, but detention of enerny belligerents to
prevent themn from returning to hostilities i3 a well-recognized featire. of the conduct of armed
conflict, a5 the drafters of Common Article 3 and Additional Protoeol 1T recognized and as our
own Supreme Court recognized in Hamdi w Rumgfeld

"The federal courts have confirmed our legal authosity to detain in the Guantanapo habeas
oases, but the Administration is not asserting an unlimised detention avthority, For example; with
regard to- individuals detained at Guantanamo, we explained in-a March 13, 2009 habeas filing
before thic DC federal court —and repeatedly in habeas cases sinee -~ that we arg resting our
detention authority on & domestic statute — the 2007 Authorization for Use of Military Force
(AUMF)~asinformed by the prineiples-of the lawsof war. Qur detention: authnnty in
Afghanistan vomes from the same source.

[n-explaining this approach, et me note two important differences from the legal approach of
the last administration. First, a8 amatter of domestic low, the Obamn Administration has not
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" baged its chaim of authiority to detain those at GTMO and Bagram on thie President’s Asticle IT
authority as Commander-in-Chief. Instead, we have relied on legisfative anthority expressly
granted to the President by Congressin the 2001 AUMF.

Second, unlike the last administration, us a matter of intérpational law, this Administration
has: cxpressl y acknowledged that international law Infoims the scope of our detention authonty.
Bothi in our internal decisiens about specific Guamtanamo detainees, and before the cotrts in

“habeas cases, we have interpreted the scope of detention authority autherized by Congress in the
AUMF as informed by the laws of war, Those laws of war weye designed primarily for
traditional armed contlicts among states, not conflicts againgst a diffuse, difficult-to-identify
ferrorist enemy, thegefore construing what is “necessary and appropriate” under the AUMF
requires soime “translation,” or anslogizing principles from the laws of war governing traditional
international conflicts,

Some cominentators have criticized our decision to detain certain individuals based on their
membership ina not-state armed group. But as those of you who follow the Guantanamo
habeas litigation know; we: ‘have defended this position bascd on the AUMF, as informed by the
text, structure, and history of the Geneva Conventions and other sources of the laws of war, -
Morsover, while-the vari cius judges who have considered these arguments have taken issue with
certain points, they have accfzpted the overall proposition that individuals who are part of an
organized armed group like. al Qaeda can be subjéct 1o law of war deteniion for the duration of
the current confliet. In suim, we'have based suar aut’horﬂy 1o detain not on conclusory labels, like
"enemy combatant,” but on-whether the factual record in the particular case meets the legal
standard. This includes, but is not limited to, whethier.an individual j jo ined with or became part -
of al Qaeda or Taliban forces or associated _fomes which can be-demonstrated by relevant
cvidence of formal or functipnal merbership, which may include an oath of loyalty, training
with al Qaeda, or taking positions with efiemy Torees, Often these factors pperate in combination.
While we disagres with the lnternatforal-Commities of the Red Cross on some of the particulars,
our general approach of [ooking at *“funetional” membership in anarmed group has bieen
endorsed not-only by the fadera) courts, but also is consistent with the approach fakei in the
sirpeting context by the ICRC-in its recenl study on Direct Patticipation ity Hostilities (DPHE).

A fingl pokit: the Obamia-Administiation has made tlear both its goal not only of closing
Guentaname, but also of moving to.shift detention responsibilitieg fo the logal governtpents in
Trsiq aid Afghanistan, . Last.July; T vigited the detention Tacilities in Afghanistan at Bagram, a3
well as Afghan deténtion facilities near Kabul, and 1 discussed the conditions at those facilitics.
with both Afghan and 1.5, military officials and representatives-of the Tnternational Committee
of the Red Cross. 1'was impressed by th.efforts that the Depastment of Defense is making both
to improve our ongoing operations and to.prepare the Afghans for the day when we turh over
responsibility for detention operations. This Fall, DOD ereated ajoint task foree led by a threc-
star admiral, Robert Harward, %o bring new epcrgy and focus o these efforts, and you can sce.
gvidence of his werk i the: rigorous implementation of our new detainec review pmmzdnrc:s&at
Bagram, the increased transparsney of these procestings, and tloser eoordination with our
Afghan partriers in our detention operatiots. '
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In sum, with respeét to both treatiment and detainability, we believe that cur dﬁh&nﬁmn
practices comport with both domestic and international law.

B. Useof Foree

I the.same: way, in all of eur operations involving theuse of ferce, including those in the
armed conflict with al Queda, the Taliban and associated fotces, the Obama Administration is
sommitted by word and deed to condueting ourselves in accordance with all applicable law,

With respect to the sitbject uf targeting, which has been much commented upon in the media and
international lepal circles, there are obviously limits to what 1 cansay publicly, What [-can say is
that it is the considered view of this Administration—and it has certainly been my éxperience
during my time as Legal Adviser—that U.S. 1argeting practices, including lethal oparations
conditoted with the use of wimanned acrial vehicles, comply with all applicable law, ineluding
the laws of war. -

The United States agrees that it must conform its actions 1o all applicable law. As I have
expliined, as 4 matter of international law, the Uhited States is in an armed conflict with al
Qaeda, as well ugithe Taliban and-associated fotces, in response to the horrific 9/11 attacks, and
may use foree consistent with its inherent nght 1o self-defenseunder international law, Asa
matter of doméstic law, Congress authorized the tise of ail necessary and appropriate force
through the 2001 Authorization for Use of Military Force (AUMF). These domesticand
intetnalional lega}avthoritics continue to this.day.

As recent everis liave shown, Al Qaedy Has nol abandoened its intent 1o attack the United.
States, and indeed continues to attack us, Thus, in this ongoing armed conflict; the United States-
has thie authority under international law, und. the respensibility to its citizens, to use foreg,
ineluding Jethal foree; to defend itself, inciuding by targeting persons such as high-level al Qaedd

Jesders who are planningatiacks. As you knew; this is a conflict with.an organized terrorist

enemy thal does not have conventional forces, but that plang and exceutes ifs attacks agairist us
and.our gllies while hiding among civilian Rop&ﬂatt_ons That behavior snmu!taneﬁmly makesithe
applieation-of international law mose difficult dnd micre tritical for the protéetion of innocent
eivilians. Of course, whether a particular individual will be targeted in a particular Tocation will,
depend upon considerations specific to éach case, iricluding those related to the infininence of the
threat, the:sovereignty of the other states mwlwd and the willingness and ability of those states.
10 suppress: th threat the target poses. In part;cui;tr this Adininistration has caréfully reviewsd
the rules governing targeling operalions 16-¢nsure that theése oporations arc condncted
consistently with taw of war principles, ingluding:

o First, the principle of distincéion; which requires that attacks be limited to military objectives
and that civilians orcivilian objects shall not be the object of the attack; and

o Second, the principle of propori analny, which prohibits attacks that may be ex;;ected t0
cause incidental loss of civilian life, injury to civiliang, damage te civilian objects, or a

combination thereof, that would be excessive in relation to the concrete and dircet military
advantage anticipated.
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In U.8. operations agtinst al Qaeda and its assoviated forees-- mcludmg lethal operations
conducted with the use of unmantied agrial vehicles-- great care is-taken to adhere to these
principles in both planning and exgoution; (o ensure, thatonly legitimate objectives are targeted
and that:collateral damage iskept1o g minimum.

Recently, a number 6f legal objections have been raised agamst U.S. targeting praclices.
While today is obviously not the-vecasion for a detalled legal opinion reqpondmg, to eéach.of these
objections, let me briefly addicss four:

‘First, some have supgested that the very oot ofmrgetiﬁg a partieular leader of an enemy
force it an.arined conflict must violate-the lavws of war. Butindividvals who are part of such an
armed group arc belligerénts and, therefore, fawful targets under international law, During World
War [1, for exarple, Ameérican aviators tracked and shot.down the-girplane carrying the architect
of the, Japanese attack on Pear] Harbor, who was also the leader of enemy forces in the Battle of
Midway. This was a lawful aperation then, and would be if conducted today. Indeed, tareting
particular individuals serves to narrow the focus when foree is employed and to avoid broader
hatm to civilians and clvilian objgcts,

Second, some have challenged the veryuse of advanced weapows systems, such as
unmanned aetial vehicles, for lethat c‘ipf:'rat'i'on'a But the rules‘that povern-tatgeting do not tumn
on the type of weapon system used,-and there 1 no prohibition under the laws of war-on the use
of techinologically advanced weapons systems in armed: conflict-- such as pilotless aircraft or so-
ealled smart bombs+- $o Tong as they are-cmployed in conformity with applicable laws of
war. Indeéad, using such advanced technologies can ensure both that the best intelligence is
uvatlable for planning operations, and that civilian ¢asvalties are minimized in carrying out sueh
opetations.

Third, some have argued that theruse of lethal force against specific individuals fails to
provide adequate process-and this Constituités unlavwfil exirgiudicial killing. Buta state that is
engaged in an ared conflict or in degitimate self-defense is net requited to provide targets with
Tegal process before the state-may e [éthal force. Our procedurel and practices for fdentifying
Tawful targets are extrmne;iy robigt, and advanced technologies have helped fo make our
targeting even more precise; Tany experience, the priniciples of distinction and proportionality
that the United States applies-ave. ndt just recited at meetings. Theyare implerented rigorously
thmughmﬂ the planning and excention of Jethal operations to ensure that such operations are
gonducted in accordance with all: applmbic fdw.

Fourth and finally, somés have arpued that our targeting praciices vivlate domestic faw, in
partjeular, the long-standing domestic ban on -Gisassinations: But wnder domestie law, the use of
Tavwhul wedpons sysfemi—consistent with the applmabie laws of war—for precision targeting.of
specific high-level belligerent leaders when seting in self-defonse or during an armed conflict is
notuinfawiul, and henoe does not constitute “assassination,™

Int surn, Tet me repeat: as inthe-aresof detentjon operations, this Administration ig
sommilted 1o ensuring that the targesting prictices thit | have described are lawful.
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€. Prosecutions:

The sarme goes; thitd dnd fmally, for our policy of prosecutions. As the President made ¢lear.
in his May 2009 National Archives speech, we have a national secority interest in trying
terrorisis, either bofore Artiele Tl courts or military comrnissions, andin keeping the number of
individuals detained underthe laws of war low,

Obviously, the chmca hetween Article i1 courts and military commissions must be-made on
a case-by-case bagls, depending on the facts of each pdmcular sase. Many acts of terrorism
cormmitted in the coitext of an ammed conflict can constitute both war crimes and violations'of
ur Federal eximinal law, and they can be proseouted in cither federal courts or military
commiissions. As the last administration found, those who have violated American criminal laws
can be successfully tried in federdl:courts; for example, Richard Reid, Zacarias Moussaoui,-and a
number of others,. -

With respect to the criminal justice system, to reiteraté what Attorney General Bolder
recently explained, Article 111 prosecutions have proven to be rematkably effective in
incapacitating terrorists. T 2009, thers were more defendants charged with terrorism violations
i federal court than in any year sinee 9/11. In February 2010, for example, Najibuliah Zazi
pleaded guilty in the Bastern District.of New York to:a three-count information charging him:
with conspﬂacy to-ase weapons. of inass destruetion, specifically explosives, against persons or
propérty in the United States, conspithey t6 commit murdet in a foreign countiy, antl provision
‘of material support to.al- Qac:da We have also effectively used the criminal justice system to
pursue those who have Sought to comurit férrorist acts oversens. On March 18, 2010, for
sxample, David Headley pleaded guilty to a dozen terrorism charges in U.S. federal cowt in
‘Chicago, admitfing that be participated in plarning the November 2008 terrorist attacks in
Mumbai, India, as well'as later planning fo atfack 4 Danish newspaper.

Asthe President noted in is National Axr::hwa& apsmh Iawfuiiy constituted military
nommisxmns arg-also-appropride venues for trying persons for violatiens of the laws of war, Tn

(9, ignificant input from this Administration, the Military Commissions Act was
nportant changesto-address the defeats in the previous Military Commissions
Actol 2{306 including the addition of a pravision that repders inadmissible.any statements taken
‘a% a respltof eruel, Anhnman or degrading treatment, The 2009 legislative reforms dlso require
the government to diselose more potentially excnlpatory information, restrict hearsay evidence,
enerally roquire that stateinents of the aceused be admitted obly if they were provided
vohwiarsly (witha caretully defined exception for battletield stetements).

IV..CONCLUSION

In closing, in the Jast year, this Administration has pursued principled engagement with
thee 1CC and the Human Rights Coungil, and has reatfirmed its. commitment to international faw
with respeet to all threg: aspuets of the apmed conflicts in which wefind ourselves: detention,
targeting and prosecttion. ‘While these are not all we want to achizve, tieither are they small
asoorplishments. As the Prestdent ssid'in his Nobel Lecture, “1 bave reaffirmed America'’s
commitment 1 abide by the. Geneva Conventions. We: lose ourselves when we compromise the
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very ideals that we fight to defend. And we honor ideals by- upheldmg thern not when it's easy,
but-when it is hard.” ‘As President Obama wetit on to say, even inthis day and-age war i3
sometimes justified, but *this tuth”, he said, “muyst coexist with anofher - that no matter how
justified, war promises:human tragedy. The soldier's courage and sacrifice is full of glory ... But
war itself is never glorious, and we mustnever frumpet it-as such. Sopart of onr-challenge. i’f;
reconciling thesetwo scerningly irreconcilablé truths — that war is somefimes hecessary, and war
at some level is an expression of human folly.”

Adthough it is not always easy, I .see my job as an international lawyer in this
Administration as reconeiling these truths around atheroughgoing commitment to the rule of
law. That is the comruitraent ['made to the President and the Secretary when.J took this job with
an oath to uphold the Constitution and laws of the United States. That is a commitment that 1
nike to myself every day that I am a government lawyer. And that is a commitment that I'make
to each of you, as a fawyer deeply commilted—as we ajl:are—to the goals and aspirations of this
American Society of Inlernitional Law,

Thank you.

UNCLASSIFIED

DRONE/DOS/000017



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17



