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SUMMARY'
Last November a Predator unmanned aerial vehmle operated by:.

§ enean forces ﬁred_ a He]lﬁre mlssde at a ar. in

is bound by thesc international use of force
m: uf these two bodles of: law Specxﬁca]ly,

y cated to- créz{nng fear among. civilian popu]atmns aridl mtmudanng cvemmcnts Ihrough vmlent teans: ... ‘Hwonld:be -
‘@npmalous 1o hold thata bclhgerem 1§-a protected pérson under the laws of war. _ )

TEXT: _ - .
[*332] . |
Tnifradogtion '

Lst November, a Predator unmanned aenal vehicle: operated. by :American forces. ﬁred a Hellfire missils at2 car in "
Yﬁmtnm killmg six suspected members ofthe g}~ adatmorlst orgamzatxon ol Sources both: .domestically and abroad ’
erfticized the sinkc, aimed at one-of Osama bin Taten's top lientenants, -as.an extrajudlcnal klllmg or assassination in:
violation of international law. n2 This paper will examine whether the attack was contrary t6 [*333] /sternational Taw
and will de.scnba principles of legal. analysns likely to:be most relevant in Tutiire arfhéd conflict between statesand
“nof-atateattors in the global “War o Tertor 43
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A legitinmate use of transnational military $oree must comply with two general requifements, the jus ad belluy and '
the jus in bello. n4 The jus ad ballum are the mles'by which a state may lawfully resoit to the nse of armed forge fhithe:

international arena, 13 The jus in bello establishios the modalities of-conflict onee hostilitfes have been initidted. n6 Oy

after examining these two separate-and distinet concepts san-vsig-ascertain Whether the U8, strike in Yemen somported

with iniematianal lav. n7

Section I'consists of a brief fagtual primer on the attack in Yemen. Section 1l discemns the jus ad beflum in light of
the use of Torce paradigm estabhshsd By the UN ‘Charter ng. and extaiit customary law, and speeificatly whether the 118,

‘military response-against al-Qaeda following the terrorist attacks of September 11, 2001 was justified-as'a propor invo-

cation of the right to sel-defense. Ai analysis of these issues concludes that the nse of force paradigm as established by
the UN Charter and extant custortiary faw, applies 1o military conflists between state ahd non-state actors. In particolar,
[*334) the Charter's usé of force provisions should apply to'terrorist groups as a malter of customary law because

protips thatcan carry out armed attdeks that tireaten global pesce and sécurity should be botmd by the very provisions
‘that seek o constrain Such behavior. Although nen-state.4ctors are not taditionally subject to provises invedving the
interstate-use of force, the current legal construct must ovolve such that the application of the use of foree paradipm

deperidsipon the nature of the-armed cotrcion and not op fhe legal status of the organization using force. These consid-

‘erations dictate thatthe. jus ad bellum apphes to the cn»gamg conflict between the U.S. and-al- -Queda. Section 11 cons

cludes that the: attack in Yemen was consigtent with the jus ad bebum, since Septesnber 11 served as a reasonable justi-
fication for the 11:8."s choice to resort tb self-help, and the self-help attack comporled with the customary infernational

‘Taw concepts of milltary necessity and propbrtionality.

Section I outlines-the jus in bello as-found in-the Ha ague angd Geneva: Convcnuons in-addition to the relevant cus-
1omary: prmc;ples of the laws of armed conflict, and examines thie particnlars of the strike in Yemen in light of the jis in

_ belip, Thetaw ol armed conflict Seeks 16 fimit ths.areors oF war by lintdting the niodalities oftthe use of furée bofween

belligerents, pursuant to the goncepts nf'nccasstty, discrimifiaticn, and proporionality. The Hegliz and Geneva Conven-
tions; which afford cartain proteetions 16 persons. swhio obadrve thedaws and customs.of war, have further refined these
pringiples, By definition, terrorists who ngage 1n the interstate use of force do not ubscrve the Taws of war, Therefore,
hey-arc notentitled to an elevated slatus tharwould grart them protections ynder thie jus in. bello. As such, members of
TeTTOr groups are wiitited to- fower rights than protected persons and lawful combatants. ‘Therefore, they may Tawiilly be
targ,ctcf.l in instances of selitdafense;, pmwded that the-cther provisions of the jus inbello are also satisfied, Members of
ively support and engage in terrorist activities, such as the six men traveling in Ymen, are rightfully
' i fui me&iants,, these sl men were Tawihily-targeted by the Predatordrone

;s forces, Moreover; (b oin Yembn wasioonsistent with the: custormary intertational Jaw concepts of
necessity, pm;:mmona!uy, avd-diseriminatisn. Section 11 then analyzss whetlier the gttack wag gn assassination or
extrajudicialkilifng:in contravention of internationzl law and finds that because thix aitack was carried ontin the iaeger

schoivie of sali-defense, the jus in beflo was not violated,

The lastzection of this article examings the jus ad belum afd the jus in béle in the larger context oftransnational
conflicts batween state and non-state actors; before surnmarizitg the Ibtemational law undeipinnings of the strike in
Yémén,

*335).
1. Backeround on the Strika in ¥Yemen

Theestifike in Yemen was- mmed at Al Qoed SalinySinan al-Harethi, the Teader of the al-Dacds organization in Yemen,
19 constdersd one of the top twelve al-Qacdafigjives i the world. 10 Al-Harethi, 4 former bodyguard 1o Osama bin
For ower iy w011 Ishelieved that hio acted as the "coin-
riinicationskoordiniater” for the September-t | amagks agamstthe UK., w12 and that he played a key relé in the Octobier
2000 bombiiig of the USS: Cole that kilted 17 saflors-and nearly sunk the American destroyer, w173 jn addition to com-
mitting other temarist acts, nl4- Yemen, the ancestral home of Osama bin Laden, n15is assisting the 1.5 in the war on
terror but:contipues:to be a haven for al-Qaeda, 118 Previous-efferts by the Yomeni goveramerit to detsin al-Harethi and
other suspested terrorists had been unsucesssfelnl7and offen-led to bloody firefights that resulted in the deaths of sev-
eval police officers and seldiers. n1§

On Novesher 3, 2002, g joint Amoricar and 'Yemeni tnte Hipence toam was condieling sm*veﬂizme& on ai»«Hareihj
with # Predator unmarined aerial vehiole (UAV). 119 AlHarethi was waveling fno car with five other suspected
[*336] al-Gaedamembers in northern Yomen, 220 The Predator, which was controlled by CLA operators based at a

UNCLASSIFIED

DRONE/DOS/000038



UNCLASSIFIED

) i o Paug 3
S UCLAL Infl L. & Tor, ALl 341,%

French miliiary facnllty in-Djibouti, n21 a tiny naffon about 160 miles west of Yemen, was operating in Yemeni airspace
with the permission.of the ¥emeni gevernment. n22 Onece fhe.car was iyolaled-far from any other traffic, (A operatives
gave the arder to five an air-to-ground Hellfire missile from the Predatef at al-Harethi's. cnr, n23 Al six ocsupats of the
car were killed. n24 Al-Farethi's remains were positively ideéntified.1i2§ The witack was part of the on-going milftary
conflict between the LS, dnd al-Qaeda that began afiér President Bush deglared "wiir” on tarrorism Foilowmg thie eyvents
of Séptember 11, 2001, 126 Since the: U.S-began militiry operitions in Afghanistan on Getober 7, 2001, over 3,000
suspected terrotists have bedivctptored orkillud in action. 027

[*337)
u. “The Jus ad Belluim and the Strike in Yemen

Many of thase familiar with internationel law bave sugpgested that there are no rules when dealing wirh-terrovist organ-
izations. n28 This raises the fssue of what, if any, notms of inlernational law apply to the military sonflict between
al-Qaeda and the U.S. To answer thig question, the nse of Torce paradigm under the UN: Charter and extant customary
international Jaw n29 will be-examined, Then, provided thit some or all of the norms apply, the sirike in Yemen wiil be
analyzed for cumplaam;a with the jus. ad bellum.

A.“The Use of Force Paradigir:,
1. UN Charter

Adfter the sconrge of World War 1, the intermational commumry sought to gstablish 4 new normative standard for the
use of force betweey state actors. The. result was the UN Charter, which ungquivocally cutlaws the use of sgpressive
foree, 130 The Charter's mandate undﬂr Article 2(4) is-clear: "Alk Members shall refrain in their international relations
from the threat or nse of force against the teivitorisl integrity or political independence of any state, or inany other
manner incongistent with the Purpoxes of the United Wations.” n31 The document only outlaws the use of aggressive
foree; it does.fiot outlaw the use of foree.in fts'entirety; and recognizes an exceptionto the gencral rle by acknowledg-
itig the righttoiself-deferise. 132 Speeifically, Ardtle:3 1-providss:

Noihing i the-present Charter shiall impair the inherend right ofindividual or collective self-defénce if an armed-attack
ogeirs dgainst @ Metither of the United Matiphs; unti] the Becrily-Coungll has takenineasures néeessaty fo maliitain
International peace and security. Measores taken by Members i the exereise of this right of self-defense shall be im-
mediately [*338) reported to:the Security Counil and shall not in sty way affect the authurity and responsibility of
the Security Cauncil under the. present Charterto take at any time such action as it deems nuwssary i ordur to maintain
or restore-international peave and scourity. n33

The fact that the language.states that the right to self-defense is “inherent”, ‘supgests that the right, which existed asa
matter of customary infernational feiv'betote the. Charter was adopted, 134 way Incorporated into the Charter n35 and
continues to-exist mdapenﬁ&nﬂy of tha Chatler. n36

Although the Charter provides for-the right to self-help, it gives Httie guidance regarding the modalities of

© self-defense. The requirement-ofa vordition precedent means that the right may only be exercisod in the case of'an
"armed attack.” n37 However, the Charter doesnot define what congtitites an Yarmed attack.” n38 This has le schofara
to debatewhether the fight o use: coumer foree exists only In casessf an armed aittack, 6t viliether it may. éxist in situa-
tions other thanafrarisd-attack. i3 % Rogardless; the genigrally dedepted standard is that 10 constitiie.an armed attack-

- pirsuant o Hig-Charter the aggrossion must be by armed foree and oFsufficjont fagnitute and:severity. n40 Admitted-.
Iy, the determination of whether an aggeessive usc of force erosses the threshold-and triggers the exercise oFsel (-help is
a subjectiveenc [*339] to:be made by-the attacked state. n41 Nonetheless, the determination is niumﬂtc]y subjeetfo

. legal serutiny by the imternational community in conformity with: the preceding standard. nd2 T an: ppressive use-of

foreedoes ot rise to the level of an armed attack, a statg may pursue traditional eriminal law sanctions, but may not

rightfully respond with militarny astion: p43

Despite the Churter's recogaition of the-right of s.ﬁandcfen-se,-"L?%Q ?zig,h’t-?s_ et unfbntnrec!. The Secarity Couneil may
intervenie by 1aking “measures,"-which would effectively-trimeate the exercise of self-defense, ndd Whist constitutes
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“nreasures” a5 contemplated by the Charter is subject to-debate, but the language of Article 51 suggests Ut the Coun-
cil's-actions must be affitmative-acts in furthetance of international puace and seourdly, 145 Indged, mere words-or rhe-

tori¢ areinsufficient to divest.a state of fhe right to séli-help, 146 Finally, state ftending to use self-help.or engaged in

self-help mustreport fts-interitions to the Beourity Council or jeopardize its foritinued right to useforce. n47 Other than
‘thie Himitations discusséd above, the Chartef does not delimit the parameters oF selfidefense. n48

“Ihe usw of forcs regime outi fned 2bove-is recognized as customary international law, meaping that itis binding
opon all states; even those few states that do not helong to. the UN. nd9 Although it Is still debated whether the Charter
intended to codify customary fiésrnational faw as of the Chiarter's inception, n30 it is undispuicd that 4l states arc bound
by the.document’s norms, Moreover, nearly all states are members of the UN n81 and most of thoss recopnize, if not

Observe, Arfioles 2(4) and 51 as the normative standard  [*340) for the use ol force. n52 Furthermoere, the Restatement

agserts that the Charler ierms are generally redognized as jus cogens. ni3

2. Customary International Law

Although it is-generally accepied that the Charter's norms have ripened into-customary international law, it is Jess clear
whether customary international law has:cotig to reflect the Charier in toto; ihat is, whether the Chiartér and cusiomery
taw have become syndhymous, #154 1t has Beén: suggeét&d’ that as of 1945 the UN Charter "subsurned” and "supervened”
customiaty rules for tlie use of forte in their tntirsty. n55 However, any doiibt as to'the continued viahility of ciistomary
jlary Aofivities
poperly exercised

in-and dfainst Nicaragua (Nmaragua V. 1.8, n56: In that cage, the court considered whether the
a right of collective self-defense i aiding Nicaraguan “contras™in response 10 an ‘ﬂkzgcd armed atiack on-anpther stale,
157 In reachinga decision, the court slated that rulss for the non-use of foree “continue to be'binding as part of custo-
mary intemational faw; despite-the operation: ofp provisions of conventional Taw in which they have been incorporated.”
188 The significance is that-when the Charter’s norms do not apply, extant rules oi‘cusmmary international faw will
govermn: Althongh thie éourtdid nit fully delinivdto the oustomary rules regarding the uss ol foree, it implicily denied the
hiegemony 6f the Sharter by recognizingthat the Charter  [*341} .and customnary norins donof coincide exactly, espés
Siglywith. regardto the right-of self:defohse. n9) More 1mp0rtaﬁﬂy, g votir unambignonsly stated that the right-of
self-defiense exists as o matter of customary international law. n60 In short, while scholars continne to debate whether
e text of Articie 51 45 a realistio and worlable standard-consistent- with customary finternational law, n61 it is plain that
the use of forve paradigm incorporates conventionel and customary law,

eritional law is all the more. important when examining the parametsrs of self-defense because, ag

pmkusiy ¥ og ized, e Chanter-offers little ghiddnce, Profossor L. C. Green summed up the relationship between the

Awo bodlies of law dn the tighv of self-defénse:; 7 .

While the Charter restriets the fight to resort to-mensires of' & warlike-characler to those required by selftdefense, its
provisions only relate.to the jus sd bellurn, Dnaa a-conlicthas begun, the limitations of Article 5T become irrelevant,
This means there is no obl:gatson upon a party resor 10 war in self-defense to. Yimit his actwiti&s 10 thiose essential to
fiis.self-defense. Thus, iFan aggressor hag invadéd his terrftorynd Been expelled, it does not mean tht the victim of the
aggreaswn has'té ciase his.operations ohoe His.owiterdtory ks been: Hbetated, He may confinue to/tike advantipe of
the jus ircCbello, including the pirinciple of’pmpem onitlity, uniil he Is satistivd that the-aggressor is defeated andno long-
r-cofistittites 2 threat. n62

Without further cansnmms, theright of self-defense as stated might appeat to he. r&liltnﬁ‘fﬂy open-chided; however, cus-
torhaty law prescribesadditional limitatigng on the resort to self-heip, Spetifically, "it'is a well established rule of cus-
tomary iiternational faw thateven when & state is lawfully-engaged in the exercise of its ‘Inherent right oFself dafonse,
its uge of forve must be limited to that force necessary to.defend-against the atiack and  [*342] -musst he proporiionate.”
ni3 The Cf.}ﬂcﬂpt of ncccssaty dmtates that: m:litary force may be used only when there arenp alternalive means of re-
dress. 1164 That is, a state: peree fihat it has no other choice but to use forea in salfldefcnsc, 3t may do 50, providet
eaceful means to resolve thesituntipn w63 and "delay in the use of force would
mialee it Impossible to goarantet the'defonse of the stute."n66 Stated difforently, in akthcked state may righthilly re-
spond niilitarily if # reasenubly believesthat-forde ds the only option. dvailible o defeat the iergy 8o to. eliminate or
redice thethreat of Tuture aitacks, nG7 However, in the absénge of a-continuing tiét, the principle of nucessity would
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‘notjustify the-use of force. For instance, in-the case of & sin gle tervoristuttack withour the expectation of another attack.
068 Suffice it1o-say, foroe may not be used legitimately in reprisal or 10 simply: putiish.an enemy. né9

Neckssity not ofity limits the circumstances. in whick dafinsive farce may beused, bt i also acts ds & check on the
duration in which:courterforct may be used. By limiting the'usé uf forcg to circumstances only when netessary, it fol-
lows that ance military opertions have been initiated, thcy Titust eease when an gnemy hdsbéen defeated-orno longer '
has the reans to:fight. n70 Inthat sease, the eoncept nl‘naaessny effoetively imposes a eap on [*343] thi lawt] pe-
tiod of hostilitles. For sxample, & vistin state would be rerquited 10 cease hogtilities it the leaders of an opposing force
surrendered. Nole that the prmclpie of necessity, as a limil on the aceeptable duration of hostilities, is outcome detar-
miative - that iy, until the enemy is vanquished - and is not temporal in nature. There is no time limit or expiration date
that obviates a justified use ofcounter force. n71 Rathey, the test is whether the gnemy eontinues 1o pose a threat that
can only be effectively countered with armed coercion. While the-above rule is easy to-articulate, its application may be
more problematic in that the exactmoment when an opposing fotce poses Tittle to o fhreat such that necess;lty no longer

. ustifies military action is arguably mbre of 2 policy qirsstion than a Jégal quiestion: n7Z Nevertheless, the point §s that
the conospt-of hocessity regulates the use of defensive forde not onkyasto the inftiation ol selFbiclp bur also asto s
continved aplication.

Ancther customary international law consideration refévant to the concept of self-defense is the concept of propor-

tionalify, which requires that a milifary fésponse over the tourse of a conflict is proportionats to'the threg! posed by the
- Engtity. n73 1t j not possible-for-ensiny states to caloulate preciscly the cayualties and damages that they areiikely to

inflicton each otherduring the courss of a cendiict. 074 This "is neitker a necessary nor a possible condition.” n75
However, there must be some symmelry: betweoen the initial 1ise of unlawful fores and the responsive counter force, ) s
based upon thie gravity of the proliminary-attack and the continuing threat posed by the cnemy. 0’76 Fordnstance, a hue-
learstrike In response to # single terrorist attack in which ten peopla-were killed would be disproportjonate. n77 Be-
causg it isimpossibleto #3441 know with any degres of certamly at the oiset of a conflict what amotmt of counter-
foree will be required to-defeat an aggressor; proportionaiity is assentialiy, o dkindard of reasongblensss that "must be
applied with some degree of flexibility." n78 Together, the tustomary intomational law contepts of necessity and pro-
portignality, in conjinction with the norms established by the: Charter, constitite the *use of force paradigm” 079 under
interpational law.

B. The Useof Forse Paradizm and Terrorist Obganizations f

Althoigh the:nse of foree paradigm regulates inferstate violence, the question rernains whether the paradigm is rélevant

to conflicts with reryoyist orgdaniZations, sineg $uch groups aremon-side actors, N80 Itheparadizm is relevant, a sée-

ondary issue is whether the:paradigm applies to the victimized stute, to.the terrororganization, or 1o beth; The follawing

angilysis-proffers that conventional and enstomary. use of force provisions.should apply to-interstate conflices between

state and nonssiate actors. Spr:mf cafly, the: conflict regiine established by the UN Charter should apply with cqual force !
fo non-state- actors, such as terrorist orpanizations, as:it dosgte sfe-aetors beoause todo etherwlsa would undercut-the
- Charter's pritnary puipose, the mainiensnce of intemational § pezcs and security. The Charter cannot-bind terror: RrOUPS a5

4 mafter of conventional 1aw,in that na sueh group is & sighatory 1o the Chartet, Howsver, the:) maintenanee of global

“stability dictates that transuatmrtal terror ngtworks should bo bound by the doenment’s use of force provisos-and other

acgepled fnternationial noras asa matir of customary infernational law.

1. UN Chaster ' | g

3

To assess whether the VN Gharter applioy toa sonflict with a terrotist- organization, gne must look f6 the: probibitive
language-in Article 2(4), whisk states that "all Membars shisl] refrain ... from the threat oruse of forve agaibst .. any
state.” n81.8uperficially; vhe could argue thal: the Charter dacs [*345] not apply i situations involving non-state
actors because the lngnage oxplieitly states thav mﬁy "members” are bound by jts terms, and s non-gtate actoris a
member of the N, Moreover, the Charter's statiss asa trenty means that, it can only bind states qua states. Therefore,
tig’Charter, is 1ot binding vpon non-staté aciors.as a matrer 6f tonventional law: 182 To the oxtent that these: points:are
“technivally cotrect, aterrorist nrgamzatmn uS A nORSSHLE vntity, carnot be bound by the Charter as a-mister 61 capven-
tignal faw,

“Themere difficult-question is whether the Charter's nooms are controliing asa matterof enstormary internalional .
“law i &R arined donflict Between a state and aterrorist group Al pmkus]y discussed, the Charter, 4 vystomary bow, | is
binding upon all'states, evennon-UN miemibess, n83 However, the fact thiat the doeunent's riorms bind all stales does
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Bot speak 1o'the issug of whetlrer they biad; or should bind, non-state attors. Stated differently, 2 customary norm fhat
binds all states iz not necessarily binding upon a terror group, i nor-state: cnmy

An dnalysis f the compéting arguments suggests thid the customary use: af faree proyisions should bind non-state
fictors. Terrdrist: urgammnens That.nge aggreysive force agﬁ;nst a state that naz.s to-theJevel of an armed altack should
not escatie the Very provisos of the: Charter that ssek to constrain such béhavior. There are two lnterrelated reasons sup-
porting this conelusion. First, an ontity that elects to use fores onthe ineroational plane should be treated ag an intenia-
tiotal actor and should be bound by-aceepied international riorms: This‘argument is supported by practical considera-
‘Hons. n84 As Tan Brownlis stated:

[International] lawryers cannot afford to ignore- entitios which maintain some sott of gxistence on the international plane
in spite of thelr anomalous charter. Indeed, the role playeﬁ by politicatly active entities such as belligerent communities
indioares that, in the sphere of persondlity, effectivencss is an influsntial principle: n8S

#3456

Seeond, it wonld be inconsistent with the pumose of the Charler - the maintenance of internationa! peace and scourity -
1o allow fertorist groups thal engage in transnational armed conflict against a state to-fall outside the Charter, 086 In
short, the nature of the-terrorist ack should dictate whether international tiorms apiply, net the nature of the erganization, .

The fact thatierrorst ne.lworks a3 private attors, are ot generally recognized ay subjems of international law
should niot deter the applicability of the Charter's norms to such organizations that use transtational force. n87 Ostensi-
biy, the legal issue is the application of public international Jaw to non-state entities that are gencrally thoughit of as pri-
vale actors, Public inteypafional law-does not typ:caﬂy apply to privite entities. However, in the aliérmath of World War
11, international nprms have heen uble to adapt o' unanticipated sithations to the poinithat the Jine between public and.
privated ‘mternational Yawr hds bebdmi increasingly bhured, Matérs that Wer once thought to be issues solely betwsen
‘state actors have develvied foaffest private entities and privaie persons.

At the end of World War I1, a state-cemercd approach to international: iaw that'did not remgmz& thie individuil as.a
subject of mtemntmnal Taw exmed The continvation of this dpr cach woukd favé vseant that the Axis. !eaﬁersh:p would
“have. been 1argely immume from: violatiens oF variols Tnfematiohal kamanitariar norms, However, the post-war-jrai-
evolved-such that indivithils copldBeheld responsible for violations of international nprms, tecoghizing thav
yresponsibie for the:millions o deathis suffered at the hands of the Axis governmants. n88
Asguably, ifantiqustéd otions of logal perseaahty had not-been revisited ‘at Nursmberg, the International Military Tri-
_ bimals might ot have Been constituted and impunity would have prevaliad- Fortmately; th iagacy of Nuremberg in the
tiinty-first centory- ttraditional notions of internatjonal legal personality [*347) heve been severed from sove-
reignty, so that the state is ne longer the-sele-actor on the internations} stape. 1%

Just as the jurisprudence atNnreniberg evolved to account for the vielation of international norms by proviously

inrécognized subjects of intertiational law; &similar innovation is warranted to holdterrorist organizations accountable
for the unlaveful vise of fhres, noH Admrﬂsdly, this. mlght require that'tarrarist organ Zations bé franted Himited fiterma-
Tional legal persenntiy. Whilé.the idea of granti gy varrer groups de jure stitus does not-{it néathy it preconceived nio-
tions vnder the UN Chiarfer, 191 it is consistent with the norms that have developed sirce: ’Nurﬁmisarg 192 To coneep-
tualize the argiment that terforist groups shauld enjoy sem inc itdunts of Int srrigtional legal status, it helps to-think of
1he sirnifacities betwee terror grotps and non-govemnmental organizations NGOs), An NQO is an ntermational "or-
penizatioh that is neither affiliated with nor under the divestion of'a government],].... but rather i3 composed of private
individuals.....” 793 Althongh NG Gs.donot typically enjoy international fegal personality, their status has evolved such
that thiy arg mcrea&ing’ly regagnl vots of international Taw With some incidenis-of international Jepal status.
194 A temrorist netwark that diperates o s global basis, inscfar as it s ab association of periaiis with 2 comimon purpose
not affiligted with a state, argnably has attributes similar to.an {*348] NGO, nS5Tr follaws Hhat such rigiworks shoild
ot be pmhlbued from possessing some incideiily of infernational 1agal Htatus ifthe consequbtics 18 to enhants théir dg-
countability under infermational daw, This.is net to suggestthata group cxrgmuzcd Tor an illegal purpose, sueh 45 2 terror
‘orghrilzation; shotld tnjoy the sdrig Aegitimecy g5 an NGO orginized for a Tegitimate purpose. Instesd, terror groups
showTa prily recefvi o Yimited, albelt definite, form of International persounlity, witli a Toeus on the rights-of states-and
e international comamvmily to hold such organizations accopntable for violations of customary use of” force norms. 196
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T sddition, If the: Charier's norms were appjied 1o the actions of terror orpanizations, the parpose of the Charter to
mafitain international pepce and security would be furlhered, Conversely, the Charter's principles would be ;llnserveci if
thiyactivities of rogue groups’ fe1l, outside the dchmant’s norms. A non-state entity that uses deadly force-on a global
scalg can just as easily threaten peace and security ny u stale entity can, An armied aftack produdgated by g nonestate
entity-is: still-an armed attack. n97 A stafe’s ndtional security is no fess threatened becanse the offéndirig organization
may 1ot be recognized as.o subject of international law. n98 As Michas! J. Giennon stated:

The whole purpose of permifting a state to-use force to defend :sseif from attack is to prevent massive injury. That in-
jury Bs o Jess significant if private rather than public wrongdoers infiict it, In contemporary times, non-state actors are
as capabile of inflicting widespread injury as many state actors. n99

Arguably, 2 terrorist group may pose 2 greater thruat than a state that possesses similar capabilities. n100 Rogardiess,
nonsstatéactors have, as-a practical matter, the same potential towreak havoe with intemational peace and security as
do state actors. Therefore, the Charter's norms, which seek to limit 1#349] interstate violencé, should apply equatly to
all ransnational acts of armed aggression, regardiess of the propanent of the violence.nT01 The focis should be on the
natoie of the vitlence, not on the Jegal status of the-aggressor. Not operating according to this logic could create &
double stanidard that would require states to follow the Charter's-strictiires, while terforist groups weuld follow adiffer-
ent st of-norms, ¢f perhaps no norms af all. A patehwork of ruleswould oniy furthier convolute the:already opaque use.
of foree parudigm, Jéssening the viability of the Chiarter and destabslmmg the pursuit of intemational security: Explicitly
incorporating terrer networks under the umbrella:of the UN regime would only fortify the use of force: parachgm.

Omi gotitd contetid that Holding teiror grovps ‘accountable fothe current conflict regime Sunnesossary sitice the
currently: éxisting erfininal nanhsabyiate thie need t‘o'%mpose thie Charter's standards by serving ag a-sufficlent checkeon
forror, 5102 1tis e that a member-of o terrorist organization-ean:be held ndividuallyaceountable through the applica-
tioigofcrithinal norms, but this argument isnot persuasive in-that the cuarrent use-of force regime employs atwo-tiersd
apprmch to restrain fheaggressive use of force by state actors. n103 Spacifically, the UN Charter and ofher cusiomaty
norms irapose restraints on thewse-of force by states qua states. w104 Simultaneously, eriminal law norms unpesc fia-

- billty on: indwiduai state actors; who-use forde fa éontraveniion of interiztional law, 5105 For'ing dreg's invision
of Kywaitin [*350] 1990 viokidd the UNCharter, for which thc fbuner state of: Trag ccu[d have betn hald accouma-
" bleunder the theory af étate r::spﬁnSIb;hty HIOE- Jray déposed Is
dblé for cominifting orimés against peace jn violation of customary mtmmtmnal law. nJQ? ’I‘he exnstence of 2-mul-
ti-tigred systém of avcouitability implicitly rejects asinglestiered approach-as insufficient to modify uncceptable forms.
of behuvior vis-arvis theise of force,

A'two-tiered acoountabitity reprime ghould apply o terrox _ 5. thit _
for th same reason thdt it applles 1o state agtory st botlithe i ualand governmental level. Tt is difficult to discern
why.a twotieted approach that is deemed neeessary to'held state-actors agcountable is unnecessary to-restrain Theag:

. tigris-of non-state actars, IEunything, o multi-tered appmach is‘atl the: meve essentjal 1o constrain the behavior-of terror
groups ¥+ because such £roups hiave demonsiratex) that they are Tess respongibie than statés whien uving wnlawfi) foree
Moreover, 10o-sugeest that criménal normi in.and of themselves ere sufficient intimates that fhe jus ad bellum. i super-
fluong - that the N Charter s irelevant and sexves no-puipose. This can havdly be the case, Ifit:were; this drgumett
would-dpply with squalforce to hostilitics commiitted by siates. That is, if criminal norms were an adequate restraini on

“terroriSts, would they then notalse.be an adequidte restraint-on state actors? Howevet, 9 single-tiered apps ach to:ag-
muntﬂb:lity forrthe use of force has already béen réjected implicitly. A more viable explanation would be: hat while
terrorists srgsubject 1o individual cniminal. habthty for their actions, there shobld alsobe; accoumablhty 1t the organiza-
tiong] loyol; just as there is for state aciors. To do otherwise would be inconsistent with the current use of force regime.

Finially, it might seen pointless to mamtain that sy usseciation ﬂrgamzed for an whlavlu] purpise should fall pader
thi¢ avspives of the Chaner. However, forthe very reason that teirorist:groups do pot: abide, by international norms, i
behooias e Mternmiona] comminity to hiold such:groups accountable fo the Charter's direetives, Ewcauae in breaching
the-nerms, Tnternationa) stability may be threatfmed In short, it follows that if 2 pop-state entity: is goitg te use force on
a-global seale, the maintenance of glgbal peacs [_f‘_‘"_?iﬁ‘i] and security demand that the UN contliet management regime
should:gavern that group's behaviot asa matter oF lav, ’ '
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Even ifone were e disntissgach of the abiove Arguments-thaf the Charter’s -pmv’isiana should bind tertorist groups
as-a-matterof law, there i no goostion-that 4 slafe that is atiacked by a terrorist group ls bound by the Charter's. normy-as
a matter of both- ccnvcntmnal and customary law, because the language of Article 51 does notrestrict agpinst whom the
inherent right of selfdefense may be exercised. 1108 “fhus, 2 state roay rightfully exercise self-defense in response to an
armed terrorist attack ag:long as the response comports with the Charfer's Strictures.and refevant customary ifdernational
law norms: In sum, even if international norms do not constrain the 2ctiGns ol terrorist: groups 85 a matter.of Taw-with
regard to the use 6f force, they-de defineithe scope of ctions that a'statd may take #y response té an armod attack by a
non-state entity.

Finally, onc tast argument pertaining to the applicabilily of the Charter requires-attention. One could argie that be-
cause the Charter's language suggests that 5t only regulates the use of foree between states, the use of armed force
against terrorists is lmpemnsslble in-that any use of force not saticlioned by the Charter is upauthorized, 0109 Such a
reading of'the Charter is undily narraw in both a pragmatic and normativee sense. As a practical matter, constiuing the,
Charter in such & manier would effectively leave a state helpless by deaying it the right of self-ilefense against an
armed atack By u terrorisi organization. n 1 10-This would be tantzmount to unilalerat disaringment by all sovergign
‘states againstacts of terrarism. n111 Under this theory, a state could only rightfully respond to #n armed attack by
another state, while a terrol group would, i sssence, be.granted Immunity from atl-acts of counter force. This outvome
would fly in the fact of the Chaiter's purpese "o maintiin intemational peace and security” and to "bring about by
peacefil means, .. adjustment o settlenent of mtematmnal dlsputes or situations which - - [*352] mn,ght lead to o
“breach ofthe peace:* nl12 ' Marsover, fo interpret.. Articlé 51 in-sueh manner ignores the fact that the inherent right of
self-defense, which is:al§o a malter of Gustomary intérnational Jaw, exists independently of fhe Charier. nl 13 This, éven
if the Charier somohow dépriveit a gtate of the ability 16 Uefend itsell against a terrorist attack, a sate still has 1hat right
as & matter of extant custarnary Jaw. 1114 Given the pragietic considerations and the purpose of the Charter, the betier
-amswer 5 that the use of force reginte applies to hastilities invelving tefrorist networks.

2, Customary International Law

Apart froim whottier the Wise of force paradigoy applies to conflicts with tarrorist.groups, the guestion remains whethet
extant vitles of éustoniary law.govern hostilities-with such groups. nil13 The forégoing analysis indjcales that custoinary
law shonld apply to condlicts with terrorist gronps. for the same-reasons that the Charterapplies 1o such conflicts asa
matter of cusiormary lyw: Customgryinternational taw:should only apply to the extent thet it differs from the’ Charbsr
‘Nonetheless; contlicts beeweer state-and nonsstate-actors.should still bt bonnd by exfant customary-law.

C.Applying fhe Jug ad D _I.um 1orthe Sirike In. Yigren

Loy thiat the conflict beétween the 1,5, and afs Qdeda is govcmed by the-sus ad bellum pursuant to conventional and gus-
omary intemational law, at Jeastto the sxtent that the U.S, is boung: by these international use of foree norms, the legal:
ity of the Yemen attack must be viewed through the- prism of these two bodies of law, Spesifically, whether’ the 11.8: had
a tight to-use solf hclp alter Septcmber 11, and whether the strileé:dn Yemen fast November was consistent with. thiat
right, n116

Whether the 1.5, hail axight w.sslfdefense unider the-UN Charter depends on whetlier the LS, sustained an
*armed attack” and on the:sybsequent [*353]  actions of the-Secufify Coungil. There cin be Hittle doubt thiat-the tarror-
ist atiacks carried out by al-Queda.on Septembrer 11 wareof sufficieiit gravity both qeantitatively dnd qualitatively fo
sonstitute an armed altack-as envisaged by thie Cliarer, 1117 Mare people died onthe morning of Septeniber 111118

thah died-dufing the attick on Pearl-Hiirbor. n119 Tn addition to the loss of fife, the dumage 10 the. Amgrican e¢onomy
has been appraised at byer ‘S 630 billion through 2003, 1120 Notonly was the.strike an act of aggression apainst civi-
Tians wrvd civilian PYOPRILY, | ‘but the attack-onthe Pentagon, the heart oF the 1.8, military command structorg, was une-
quivocally.an attack against the state. n121 Even if the hijacking of four planes on the morning, of: Septerber 1] was
viewed collectivelyas e:single event; it-was but ane act of aggression in a fong line ofaftacks by al-Queda agninst
Americans.and Arderiean intorosts worldwities i 22 The totality-of thuse attacks.support thes olaim that as of Séptembir
12-the 118, justififbly conelidad, 5 bothi a dé facto and a-de fare matter, thaf it was the vietith of an amied altack thiat
triggered the inherent-rijght fo gxertise spll-defense, n1ad

. Dnee internationat Jaw vesled the LS. with the tight to use self-help; the 1.5, retained the right unless the UN-Se-
purity Courcil took "measures: [ Tiedegdary o mainlain infernational peace and secyrity.” ni24 On Sepioriber
12, the Council passed-a resolition-candesaning the attacks, calling upon states to combat terrorism, and "ecognizing
the inherentright oF ftidividual or caliective. self-defonce [sic] in accokdarice with.the Charter.” t]23 Létér that rionth,
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thie Cowneil reaffiimed the inherent right of self-defense and adknowledged “the need to combat by all ™eans, in aseo-
dance with the Charter of the United Nations, threats to. international peacs and security vaused by terrorist-acts.” n126
“The same resolation declared under Chapter VI that ths “acts, methods, and practices ef termorism are eontrary (o tiié
purposes and princifiles of the United Nations ... " n127 While the UN did not explicitly-anthorize. militevy-action, it did
ot need to. Action by the Becurity Council is not-a condition precede 10 tho use of seti-help. Ratlier, one may gxercise
splf-prelpruntil the-Councll takes action. In this case, the Council's repeated reaffitmation of the inherent right to
self:defense conld bs reasonably construed as implicitly recognizing the right of the U8, toyse:self-help. nl28 Moreo-
ver, the Security Cotineil failed to ranounce the use of self-help even after the 11.8. notified the Coungil that it had, "in
aceordarnice with Ariiele 51 of the Charter of the United Nations,.... inftiated a¢tions in the exercise of its inherent right

of individual and collective self-defence [sic] following the armed attacks that weee carried out against ths United States
on 11 Septomber [*355] 2007.%n129 If the UN had disapproved of the actions taken by the U8, it cowld have ex-
pressed its displeasure by voting toicondemn such action, or jt could have formally terminated Washington's right to use
setfhslp by tking “measures”™ as contemplated by the Charter. The Council has done neither.

Although the 1.8, had'a rightaunder the UN Charter to respond with force, we must alsh examing whether such a
tight existed as = matter of customary international law. Customary international law sanctions the usc of counter force
fo the extent allowed by the Charter, provided that'the precepts of necessity and:proportionality are satisfied, 1130 As
required by the doctrive.of nogessity, the United States did ot respond with foree until if had explored peacehol options
ri-response to:the September 11 attacks. n131 Although it was notpossible to seek a negotiated settlement with
al-Qacda becagse the terroriét group is s clandestine-organization with no formal tegal representatives, the U:S: gov-
griment attompted to avert contlict by pursuing the onty other séemingly viable diplomatic option when it called upon
the Taliban government o produce Csama bin‘Laden and othieral-Qacda leadets believed to be responsible for Sep-
tember 11. 1132 The Taliban vefuséd to-niegotiate, at times seeming more cager to go 1o warthanthe U.S. n133 Afier
nearly [*356] fourweeks, Washington concluded that given the-threat of another terrorist attack by al-(neda, the
only ¥iable option-was to:tse smilitary force. Instead of using foreg, the U.S: could have, as-a:matter of policy, continued
o piwrsiie  diplomatic solution, orichosen not fo-vespond at all to the September-atiacks, but policy considerations do
nokdictate Tepal considerations. n134-Anattacked state does wet need to wait indefifitely before-exercising a right to-
usecopnter force, Trideed, 2 prolonged delay in responding to d terrorist attack might jeopardize a sta's right tore-
spond. n135 1t was onfy-afier the U.S, made feasible:overtiires {o peacefiflly.resolve the situationmwith al-Gaeds through
the Taliban that it chose to éxercisexself“help. Thus; the initia).application of sclf-defense was consistent with the prin-
ciple of military necessity,

Whethet the attack in. Yemen i November 2002; fourteen thonths afier the.attacks inthe LS., way warranted de-
pends on-whether-there existed a continued military necessity, us téquised-by.the jus ad bellum, which Fustifiod the Hght
to:selidofinse. Recall that necudsity is not o temporal Jimit ‘on fhe right -t use counter force. n136 The defending party
may use responsive foree nittfl the enemy, is defedted. On Noveber 3, 2002, the day of the Predator attack, the.
al-Qaeda-organization was still opcrational. Jts leadership haxlrigt surrendered nor been defeated, According toa recent
stafement by Presideiit Bushi, about-one-hal# of the al-Qseda feadership has either been captured or killed, n137 White
the exaot rinmber ofal-Qaeda laaders captursd or killed in-November 2002 is unknown, it follows that far ‘fawey 1adders
Bad béen captuied or killed-in November 2002 thax today. Mogeever, this tervarist group has continually sondusted ter-
rotist-operations sincg September Hth, nl 38-anid recent SEERMENTSs by Osama bin Laden suggest that thegrganization
still [*387] poscsa thieal n139 Although thess recent statetments carint jilstity the oxistence of military necessity as
of the'date of the Predator stiask, they do evince the.continued visbility of the'al-Qacdy organization singe September
11, 2001, 3t folfows i al-Qaeda still posed athrestto the U,S. in November 2002. Thus, it was reasondbie for the 1.8,
to conclide in Novariber 2009 that itilitary nuoessity, 25 vequired by the jus ad bellum, justified the-use-of eounter force
against the six al-Qrada members fornd dn Yemen. n140

Finally; eustoinary Jaw mandaites that the U.S. military response:is-proportionate to the continying threat of fores
insid by al-Qieda. The conoept el propartionality, which is based.up 4 standard of reasonableness, allows the U% te
ust whitever foree it deois nieoossary: so defeat al-Qaeds, provided thatthe force is proportionate tothe nature.of the
threat. 0141 Bebauge propertiorality is ot o mathematical caloulation requiring exact symmetry, the U8, response to
September 11 5 nobliited 1o the nature and type of unlawhiil forog inttially used by al-Qaeda. 5142 By all AeCourits,
the US. rasponse has been proportionate. The U8, has used conventionif military forces to searth for Osama bin Laden
and to destray foress Toyal to The-al-Qaeda lsader, inaddition o fifdfig suspiected terrot raining cantps and thovntain
hideouts: Tn Tight of the threat posed by th ferrorist otgantzetion; tie responsive force used by the 1.5..cabnot besaid to
be disproportionate.
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“The stratggic use of special forees-and advanced airoraft agalust terrotists is nota-disproportionate use-of force.
Such 2 .suggestion fails-ty understand the concept of propomoﬂahty ginee pmpm'n@nality does not fimitthe mesns of the,
military respouse. Moreover, the suggestion that the'ULS. tesponse is asymmetrical in ihat thore has been a loss of inno-
cent lifs and damage 1o civilian properly is ciqually, without mefit. It is unfortunate that protected persons have lost their
fives in the war in Adghanistan, Howsver, {¥358] therdisno. qu&stm thatal<Qaeda and its sympmhuers were.the
target of ULS. actions, not thestate of Afghanistan or the Afghan people.. nl43 Eiqually as important s that the quality-of
fife for most Afghans has improved, and the:country’s lohg-term prospects tontinne'ts matuie as it recovers fiom years
of Talibar rule. nldd Furthermiors, if one considers the cost to.the economics of beth countries, there is no Sotpariscin
batween e Bnanelal Josses suffersd: by the .5, estimated at well ever $ 600 hillion, and the econontie lmpact boroe
by Afghanistan. 1145 Although proportionality is not based upon a simple dollar-forédollar comparison, the point is that
the actions of the U.S. huve not been disproportionate, especially giver the detriment to the US. economy, In short,
considering the loss of life o September 11, the economic impact suffered by the'U.8., and the continuing threat posed
by akQaeds, itcannot be said that the U3, response fo September 11 has baen disproportionate. n146

To summarize, the use of force by the .S, after.Septeniber 11, and specifically-on Neveriber 3, 2002, coipoits

- with the jus ad bellum ip that the-1.8, response has been consistent with thie strictures of the UN-Charter and customary
law. The U.8. resorted to foree only after it sustained an armed attack, and only after the marter was brought to- the at-
rention of the Seeurity Counsil which gave its-imprimatur to the use of selﬁhelp Furthermore, the use of force was

jnstified by military-necessity, tn light of the threat posed by al- -Qaeds and the umsnccessiul efforts to-avoid sonfronta-
tior, In addition, the U.S. response bas been proportionate tothe percmved th:rea:, in that the U.8. has smight to limit its
actions to only. those persons bs]zeved to belong to al-Qaeda, and:the practical dbservafion that many serior al-Qaeda
leaders remaify at Jare. Tt-was in this conitext that thé targeting of the suspéeted terrérists in Yeinen was consistent with
the jus ad bellu.

~ [*359] ]
TIL “Thie Jus in Bello and the:Swike in Yomen

Although the jus ad hellum supports the Tight of the 1.5, to continue to exercise self-defense in the face of the perpe-
tnalerrorist threat after September 11, the legality of the attack on the-six snsPe.clad al0aeda meinbers under interna-
tional Jaw must alsobe viewed throtigh iha 103 of the jus in-bello - whethet the midans of force employéd was:eonsis--
tent with the laws of- war. nl47 The jus in bello:forins the bagis of what is:known asdhe taw of arinéd conflist (LOAC)
and-more generally, humanifarian law whith:is founded ipon the cusiors and. aws of war that have developed byer ﬂm
centiriis. .

A. The Law of Armed Conflict

The Javwi of armed conifliel is:s body-ol intbenativoal custormary and tréaty law-thal goveris bow Force ay-be used
durinig a-military tenflice. Thi purpose of LOAC is to make war as humang a¢ possible-by: limiting the permissible
scope of warfars n148 Resirictions vn:the use of forte are ﬂuszgnad o mind suts of vour on belligerenty and
riba-beligetents atike. i1l milght sextn anomalous ihat-a Jegal rogime would seelcioin
tuct-of warfare, After all, if the goal in combat is 1o kill the gnemy, ni49 regulate hostilities mlghl seem su-
perfluous and inconsistent with that objective. However, ithas been widély récugnized sincs Sun. Tzv in‘the forth cen-
tury B.C. that thie:goal-in whr is fo deféat the enemy, not to-déstroy the efiemy, B150- While pursuing the formie :
rosult o the Jatter, thie olsjective:of war is nof to annibilafe the adversary. 0151 Wai'iy not vivlence for the sake of vi-
olefcs, but the application-of military forcenocessary [*360) - 1o bring aboutthe sibmission of the-enemy. 1152 This
worcept oporates on the premise-that war hay limits. n] 53 By placin atians. on the conduat of kostilities, the v of
warendeayors to relativize fhe isherent tension batweenviolenes o ﬂ‘lﬁ ‘hattlefield and the mterest of humanity so that -
armed gonflict does not degenerate into savagery, nl 54 Thus, it i5 & well-accepted infernational convention that. mal[tary
gontests st be fought within the: 0N fines of gcneml%y recegnmzd stand;trdﬁ with the goal of subdumg the enemy with
as'litte destriiction a5 possab&&ﬁ ni5s

1. Genieral Pringiples
Fundamentel to the netion of limited war is the coneept of mllnaiy necassity. nl56 Inthe context of4 the jus.in. hsllu
military neaessiﬁy reqyires that foree may only be used against persons or.ohjects cmmbunng tc an opponent's War ef-

fart, whosc 16tk or partial destruction is expected fo contributeto the suzcessful conclusion of hostilities. n1 57 Profes-
sor L,C. Groén put it-suceinttly:
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impé}ﬁtiweffér'tﬁié_mep:ﬁsé-a‘nd‘-fcrbids avts which go beyond thisand cause injury 10 persons of damiage (o property not
essential to achigving this end. 6IS8

The purpose of armed-conflict i to. defeat the: adveise party, Thcs inw of armed conflict only permits such actions as are

In application, militacy necessity dictates what objects may legitimately be targeted. v 159 By placing restrictions on
how foree may beused, military necessity disinishes the effocts of war'on both combatants and noncombatants alike,
0160 '

[¥361] Central to the concept of military nocessity are the principles of discrimination and proportionality, which
prohibit the:wsa of force in & wantonund indiscriminale mianner, n161 Specifically; the concept of diserimination die-
tatos who-and what may be targeted lawfully. I efforts to reduce the horrors of war are going to succeed, it follows that
force should ofily be used againét those persons and vbjesty actively engaged in the opponent’s war effort. n162 Thus,
the law distinguisheés between civilians and soldiers, ang Tequires that force be used in a discriminate manner only

aginst legitimafe tacgets.

Proportionality demands that force 15 vsed In & manner to minirize the collatoral damage to civilian p,e;s.bn; and
property. n163 It requires "weighing the interesis-arising from the success o the.operation sgainst the possible harmful

- effects npon protected persons or objects on'the other."n164 Stated differantly, the gain sought from accomplishing the

mititary ebjective must be baldnced against the ptobable damage to noncombatants. Only if the-well-being of pratected
persons of propecty is implicated is the coneept of proportionality rélevant to the battlefivld: Morevver, proportionality

is not based:upon a mathematical formula whereby the degree of responsive fofce is limited to the amount of foree used
by the:aggressor; The concopt.dees niot rexuire-that counter foree be finited to a lex talionis or an "in-kind” response,
1165 1f.an oppenent choosesto undertake offerisive military action using only infantry soldiers, the.defending force
may use-whatever means it has at its disposal, e:g,, tank, airplancs, 16, in repelling the aitacks ftis aetBmited toTes- .
‘ponding with fis own foot soidfors. For examplé, It 1s-ckjually lawful to taxget an ensmy combatant with'a M1:A1 tank
firing a 120 mm shell as i iswith-an M6 yifle fitiag:a 5,56 mm rotnd. n166 Howevor, itwould be unlawful to raze a
village:of 880-civiliatis to distioy » Singleenginy smiper: 1167 A soldiur may targel the enemy with whatever means at

+his disposal, provided that Hi takes into account the pessibility of collaleral injury 10 civilians,

(£362] -Although the aforerientionsd coricapts limit tie permiisaible scope of warfare, they arenot inconsistont
with-effeétive wir fijghting. Quite.the-contrary, the jus in bello compliemenigand supports “the;prigeiples ofwarfars
emhodicd tn-the military concepts of objeetive, mass, evonomy, of force, surprise, and security:” nl68 A militaryorgan-

fzation has finille rasources, The supplies of both men and material.are finite. "Thisss resonret$ miust bi: vstd Inthe most
effective aiid efficlent manner, A-commander would therefore only svart to uxpehd ordinance.oir targets of ilitary val-
ue tathier than objects-with namilitary sigpificance. It wald make little senze 16 tar zeivilian; who poses no threat
and dogs not contribute te ap opponent's war effort; as dpposed e &n sy soldler'or-military base. Thus, it behooves
military pexsonpel 1o follow the findamenty tenels of the Jaws and custonss of war because, if nothing else, notions of
Hmited warkabeare ilso consistent with gooilinilivary practises

s hiave eiisted in one form or othérsingefendal s, butit wasonly-in themid-to-late-ninefeenth
forts to codify-and sefirie fhe customary laws of war began, Over the past 140 years, thett have

; ‘attempts£0 establish positiveJaw based upon the netions of Kmited warfarg. n16Y Ths first modern cbimpra-
hersivee coderofwar wis drafted by Dr, Franels Libar during the Atierican Clvil War. 5170 Allingh the Ligber Code
wés piomblgated-for the/benefit of Union foress, it served as a prototyps for stritar codes fhat were inteoduced it sey-
eral countries betyoen 1870 and 1893, n171 and it continoed 1o strve as "the foundation for smach ofthe law of war as it
was 1o-sxlst over the next eentury; Including World-%ar 1174172 -

[*3631
a. The Hague Conventions and the Definition 6f Conibatants
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About the sam¢ time thit the Liebér Code was intraduced, & desire developed among Furopean powers to regulate the
wse-of modern armaments.nl 73 Selsntific and techrological progress in the nineteenth-contary had enhanced the de-
structivorioss of weapons to unprgeidented levels such that they were thought too inhumane forthe ba‘rtlaﬁeld T4
There was also coneern that the effectiveness of the new armaments woirld make them too difficult 1 use ifia diserimi-
naty mmanner, thereby fhreatening the: weﬂ_bf;mg sfcivilians: n¥75 To-address these concerns; several intermnativnal con-
ferences dedicated to-¢liminating or cuttailing the-Use oF the now weapons were convened. Specifically, tha firstsiich
conference was sonvensd in St. Petefsbury by the Russian Czar iy 1868 for the purposc ol Mingiiring to all peopls the
‘benefits-of aveal and durdblo peace; and, ahove. all, of putting an.endTe the propressive developthent of the présent ar-
maments.” nl76 The St. Pelersbnrg Conference producad an agréewnent [imiting the use of a certain type of bullgts,
1177 The next conterence, held in Trussels in 1874, considared a variety-of law of war issues, 1178 bot failed to. LATDET
widespread accepiance. Notably, howevet, the Brussels Confercnce produced a declaration that, inter alia, was the fivst
to preseribe objective ciiteria forwhoshould be recognized as beltigerents, combatants and nongombatarts.” n179

“The next multilaieral disarmament conterence; known as the First Peace Conference, took place In Geneva tweil-
gy-five years later In-order 1o révisit somie of the jssucs previously addressed at Brussols. nl 80 Thie 1899 conferenice
{*364] produced several treaties n181 that were subsequently revised arid modified 4t the Second Peace Conference in
1907 1182 The second conference produced.thirteen sonventions, 0183 most notably the Hague Canivention Respecting
fhe Laws and Customs of War or Land of 1907 (I-Iagua IV). n184 The Annex to Hagoe IV is significant in that it pro-
seribes a definition for those belligerents who are entitled to lawfil combatant status that is still used today. al85 To
‘that pomt in time, customary usage had found.it sufficient to simply-distinguish between those in direet, autive milltury
service and everyone else, w186 but the Anniex 1o Hague [V specifically‘atticulatés olijective criferia that én individual
must satisfy to qualify for lawful combatant states. The Annex provides in relevanf part:

The laws, rights; and duties of war apply not only-to armies, bt also to militia and voluntger sorps fulfilling the fol-
Jowing conditions:

1. To-be coimmanded by a person responsible for his subordinates;

2. To have a fixed distinctive emblem recoghizableata distance;
3.“To.canry ammy openly; and

-il«a-"'i?héﬁnﬂﬁcét}nperafiom:lﬁ'aumxéam& with-the faws and eustoms of war,

in countries whers militia or volunioer. corps constilute the army, or form part.of it they afe jicluded gnder the de-
somination "anmy," k187

[*365]

Only Individuals who satisty-each of the four ccmdmaus Argantitled o de jure coxpbatant statu wider intarnational
law. 1188 OF particolar imporfance i§'that 4 belliperent tattst pbsetve the lawes of war i arder to qualify as a lawfo)
cotbatant. "This notién of réciprocity is importart in thal it encourages compliance with the laws of war iz thal only

‘thbté who observe the tulgs dre entitled to Hts bempdits;

The cenférees.at both Hague Conferences recognized that their-efforts 1o codify the customary faws of war wereno
‘exhaustive and stated as fich, in'the preamble (o Hague 1V, 189 Spismﬁcaﬂy, what hm beeone known ay the. Martans
clau&c namcd afterthe Rissiin-M r-of Ii’mi’ansa whoproposed the passage, makes 1t ¢le Hagus TV does nok

nd-could noatprovide Torevery: evenmahty mcnnﬂgm 0190 1 those instances not addrcssc hre Convention, extant
‘cnstomary wacsarding fo “theruleof the. prmmpie& af the Jaw of nations” skill applics. n197 1 umliy, although Hagus
ot replace customary Jaw in teto, it has.come to represent custamary internatitnal [*366] Taw, n192 As such,
it is binding on:all states; regardless of whethei a'state is a'party 16 the Converifion.

b. Tl Geneva.Convertions and Protestad Persons

A movenient 1lso began in j:wnpt. in ke 1860%s to address the inhumaticfield cencimom faced ‘b;v zoldiers who wers
horgde gombat - those xuured and incepacifated ¢aring battle. n193°A conference of sitsen slates met in Geneva in
Augustin 18641194 and in a matter of* sddced the 1864 Geheva Chiivention for the Amélioration ef the Con-
dition of the Wounded in Aiies o the [eld. 195 Withinfour years, the Convention commandetl universal respect

UNCLASSIFIED

DRONE/DOS/000048




UNCLASSIFIED

: . ) Prge 13
BUCLA L intl L. & For AIL 331, *

thropghout Eurepe n196 The 1864 Convention was subsequently revised and amended on muitiplf. occasions, most
significantly in the aftermath of World War IE

The- 1949 Geneva Convitions establish the presont-day bedy of humanitarian Ipw Tor international and internal
conflicts, n197 There are foursiparate conventions that each addressa particular area of humanitarian concern and alse
ertain cominon articles. n198 The:scepe-of the conventions was expanded  {*367] 10-provide not only-for the treat-
ment of persons hots de gombag Bulalse [or the protection of civilians:diring hostilitios. Spesifically, the Gerieva Con-
vention Relativeto Protection of Civilian Persons-in Times of War n199 (Geneva IV) was the fiest multilatetal effort to:

codifyrules pertaining 1o civilians during conffict and ig-signifieant for our purposes because it stipulates the proiections

to which givilians are entitled. n260

Although Geneva IV offers Eegal protections for sivilians in times of war, the term "civilian” s not defined in the
conveation. f201 The presurmption is that a civilian is a person who is not o member of an armed force. n202 As non-
combatants, civilians are congidered pretected persons who-should be spared the ravages of war to the extent possible,
consistent with the precepts of necessity, discrimination, and propoitionality discussed above. The term “protected per-

som,” however, is not defined in the convention sithor, 11203 Thus, to the extent thay the ferm "Givilian® can be-defined, it

is'apparenlly anegative definition, inthat persons whio are rot be}hgemnts arg presumed 0 be civiliank. n204 When.
reading Geneva [V, one-tiust glean from thie context of a particuls; pssage whether it is intended to-apply to civillans
a5 protested | persons: Regaidless, it is clear thaf Jawfill belligerents, ‘Wwhe comport with  [*368] the four criteida in the
Hague-Aunex, are not eivilians and are thereforé not sonsidered protected persons, n205

¢. Unlawful Cambatants

In addition:to ﬁombamnts and nbrieombatants, there isa thifd gategory of persons; commonly réferred to as ™ tl]cgal
belligerents™ or "nnlawfil combatants;” 1206 tht blurs the Tine between the twe groups, Unfortunately, there bave al-
whys. been individuals who haye employed arms but who have refused to observe the rules of warfare. 1207 These per-
sons share certaintraits with bath combatants avid noncombamnts but.gquarely fit the definition of nwither, thereby di-
hiting the distinctiop between the two: n208 The existence of unlawful belligerents is antithetical to the potions of Li-
mited warfare, in {hat they sgverely complicalethe practical appimfiﬁnn of military necessny, the discrimindte use of
force; and proportionality. n202 Although the Hague and-Geneva Conventions were drafted, in part, 10 address the sta-
s ofunfawful [*369] belligerents, the-eonventions fail to-define the ferm. n210 Thus, accordmz, 1o:the Mariens
clause in Hague IV, wemust look to custemary intemationat Jaw. n211 Generally, custom récognizes that an illegal
belligerent is a person who takes up arms, without aithority, in dofianice of the lawsofwar. 1212 Because an unfawful
combatant:nses force withotit legal justification, he-or-Shie may be held eriminally. able for the unbawful use-of Torce.

3. The Significance of Stanis

3t is imporiant 1o° ramgnh:c ‘Hie distintiions betveen combatants; nonconibatants, and unlawful tombatants becauss

status dictates the rights and dutics to which ap Individual is entitied ursuant to conventional and cpstomary law. 1213
As touched vpon above; the1907 Convention Respecting the Laws and Customs of War on Langd: n214 and the ) 549
Gencya Cotiventions n215 aseribe cortain rights and duties based upon an individnal's status. These distinctions have
any practice] implicationg. B i, corbatants may lawful}y enzage-in hostilities but'civilians may not. Stated

“ luntly, a cornbatant may lawfully kil an enériy without fear of- Teal process, whereas a civilizg would br subjectto
crimimal sanction Tor thie sime-Sonduct. Cotrelatively, combatints 4re lawiul targets whereas Givilians, as protected per-
sons; may not be tareoted Tawfilly. During the course-of a-wat, a coimbatant s atall times a law{il- targereven i hig 5.
mitactively engaged in-combat, A combiatant’s stafss under irternational Inw depon his affiliation wi - mititary
and whether he satisfies the critoria to:the Haguc Annex, n216 not whether he'is: i es. Thus, «
cornbatant is as much a Jawful 1arget while enjoying a cup af coffes af:a bistro ag be is while fi ghlmg on the battiefield:
1217 tn-addition, lawful belligeronts captured by the-enervy. qualify (5 prisoner 6F war (POW) status and its assoeiatail
profestions, n 18:but civilians, as ntncombatants, are not entitled to. FOW status. n219 As a legal thiatier, there is no
basis for capmﬁ' -nemeeiihatant, and'at a practicat  [*3707 hatier, b oivilian would not usvally be-in a situaliod o
‘be captured-in the irst place, £, o4 the batilefield.

Untawhul combalanis-are generally recogni

d a5 criminals and have typically enjoyed fower rights than those held
by, lasbl combatangs.and protected persons.

Tniti] contemporary times, Some took the view that illegal bellige~

ronts had abw‘hnaly no protoetion wnder intérational lew n221 and, ds such, illégal belligerents were often subject o
summary execution upen-capture. 222 Today, however, sush inhumuant reatment wenild be fncénsistent with a bast of
,infernational freats and fundapiene) buman rights notms, 1223 Forthermdre, the Hagoe Conventions of 1907 and the.
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Gentva Conventibos 6f 1949 outline some of the rights held'by illegal Belhgérerits, sucly as-a right 1o trial upon cagitre,
nZ24 Howaver, thers is no duty tacaplite of to'tike an unlawtul sombatant Inte fossession any more than there s a
duity to-capture & lawful cortbatant; provided he or shie g nat attempted to surmonder.

B. The Jus in Bello Applied to'the Btrike in Yomen

. Whather the I1S. attack In Yefiieri i concardant with the jus in béllo depenids on whether it comparts with the precépts

of mitiary neecssity, discrimination; and proportionality, as recognized by the tonventional and eustomary faws of war,
The tireshold question is whether the suspacted terrorists werd lawfil tatgets. Jf so, the particulars offhe attack will be
ekamined for compliance with the above nerms, This anzlysls concludes that the six suspected terrorists were liwful
targets and that the Predator arack ity Yemen comports with the jus in bello,

e
1. Stats of al-Qaeda Mcmhars Under LOAC

‘Whether the six suspected terrorists were lawful targets depends on their staius pursuant 16 the Hague and Geneva
Conventions, which apply to the current conflict as a matier of conventional and customary internationa) faw. Although
al-aeda is not-a party fo the. ¢onventions, the U:S. is, Therefore, the U.8. freatment of individual al-Qaeda members
st comport with the-strictures 0f the cotivention's because the conventionsiapply in all instanices of intermational con-
Tlict. 1225 To suggest that the conventions do not apply, sven as & inatter of Guistomiary law, would create a legal black
hole, An individual ivelved inan interndtional atmed conflict must have: Soras status under fhie:taws of war, As a prac-
tical matter, a person either is or'is notn belligerent - there is no happy-medium, Given the prominence of the Hague
and Geneva Conventions, and the-absence of wny other iegal regime for the-determination of ong's status under the laws
of vear, il follows that the conventions.are controliing:2$ a miter of enstomary international Law.

T £ :suspcctcd aEwQaeda merrbiers, the Ammex to Hague TV is the mast logical placeto
start naus& ‘it offers deﬁnmv@ and objective criteria for determining the status-of an individual under the laws of war,

1226 Toreview, & lawful combatant must be commanded by-a person respansible for k bordinates; have.a fixed
ﬁw!:incttva emblem recognizable ot a di istance; carry amms openly; and conduct oporations in accordance with-the Jaws
and eustoms of war, 1227 Fach of the four voquircments mustbe-sutisfied; it is insofficient io merely be 2 member ofan
aFmy or 4 de facto helhgarem to -quadify asa tawfo) combatant,

‘The i persons traveling in Yemen didnot qualify for lawful combatant status bacause they failed to satisfy one or
miore of the four Annex: chuiramamsf, 1riost netab}y the observance of thie lawa ofw ] pemﬁcaﬂy, American
otﬁmais bekieved that thessix mert killed in Yémon were members-of al-Qaeda, 1229 4 térrorist organizatien dedicated to
creating Jear Among civilian populations and intimidating, governments'through violentmeans: The [¥37% eventsiof
Septemiber 11 bear witness fo/w-Opetla’s tertir-bused mothodologies.and objectives. Targeting noneombitants with oi-
vilian airliners fifl of inpbuint passdngers rans counter 1 the Taws and ciktems of war 1230 and violitss the mostbayic
precepts ofthe jusinbello.

Of conirse, grotps cannot carry-out terrorisi acls withoit the active:suppsr of their individual members. A¥Qasda.
as e‘nly ablé o fﬂm:ti:m wn.h th;: aid' of” u's membel‘s !hdzv:du'als' "whﬂ Garry: 'out stmh acts, in wnlatmn nf'thﬁ, %aWS of war,
six susp::cled terrorists m Yemen w«m: behﬁ\'ed tcm be active members of the al- Qaeda ﬁrganlmtmn who cmnrlbmcd to
the group's actions in vielation of the laws of war, it follows that they could ngt be lawful belligerents. Mora speeifi cal
ly, the principal tergst of the ‘Yemen: smka, Qaeda ‘Salim Sinan al-Harethi, was-4 khown member of the al-Credn hie-
rarchy whe played an integral ¥olé i the-Septamber 1 Tattack andthe bombing of the USS Cole. n231 Suffice it to-say,
his-conduet in suppétt 6f torrorist gperations was violative of the laws arid customs of war; 1232 Loss is known about:

" the five individuals who accompanied:al-Haréthi, but American officials beligved that they were low:level al-Qneda

gperahvm:, 1233 Withiout obtaining actess to the intelligence that was used by U.S. authorities on the day of the attack,
it is probably impossible to varify using sources:available to the public. whether the five individuals were in:fact
al-Qaeda mentbers. However, one can inifor that the five men who. accoipahicd al-Farethi were al-Qaeda members in
Hat they were likely ai-Hdruh: s:associates or bodyguards. 2234 As such, it wis reasonable to-conclude that the indis

§ nasprintes or bodyguards, they
enabled al-FHarethi to plan and perform terrorist operations in violation of the iaws ofwar, n235

The folfillment of the otherthrea H_E;guﬂa eritsitia proves todbe much easier. There is no'indication that al-Harethi and
Ll campanions were weartngauniforms, Ts well-fnown that al-Qaeegda members do net wowr uniforis or distinctive:

H
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smblitis. 4236 The sbsence of a digtinctive emblém Santradicts' the concept of the dlsctimindte ase: of forze hy-; making-
it diffioultto distingnish bel ligeréms frotwthe géneral population. OF course; igrrorists do not comply with this-condi-
tion becastthey want to blend in with the civilian:pupulice 16 aveidithe atfention of the authorities. The third reguire-
ment; tHat g ¢ombatant carry grms: opcnly, isalso HoE ty;:mdl y satisfied by al-Qacda menibers, Some terrprists might
<arry anios openly duiing training exercises srawhilesin their host pountries, but as a.matter-of course, they do ot carry
armg openly while conducting terrorist operations, The Septe:mbw 11 attackers did not openly carry box cutters or other
weapons. Finally, the fourth Annsx requirement, that:a person be commanded by a person responsible for his subordi-.
nates, mlght very wen have bccn aatwﬁad by al-Harethx and his. campamons 1*? thr.:y wert indeed membcrs of a\uQaeda
sibie to ﬂmr superiors. 0237 Hnwever, this is not ti‘ié' m:»e of cﬁmmand structure comcmplaxed by the Annex designed
to compel compliance with the lawsof war, 1238 Regardlass, whether this fourth eriterion Is satisfied is moot in that the
otfier thres are not. I sum, given the requirements  [*374]  of ihie Hagut Annex, an examination.of the information
available on fie six suspected terrorisis suggests that they were not awful combatants. 6239

1F the: suspected al-Queda members were not lawful combitants, the law of war presumes that they were profected
persons. However, e law of war does not- define the term "protected person”; therefors, It can be diffieslt (o deferminie
who-ig-actually entitled to a pratected status. The si gmﬁcance of hisving a pmmmcd statis i¥ that such an individual is
not a Tawful target. To suggest thata terroristis-a protected person means that he or she may not lawfully be targeted,
This vonclusion, however,; seems.at 6dds with the: fact that a terrorst, as a petson committed to using violence. against
civilians in-breach of the laws of War, & 2 dé facto belligerent, [twould be momalons to hold that a belligerent is-a pro-
tested pretsen under the laws.of war,

'Thiste-are two Toasoss why the laws of var would ot Hikely allow a tefrorist to decupy d piotested status. Birst, to
grdnt an elevated tatns to 8 mpmber 67 a tBrror provug swoukd fly jathe face of the agtion of recipracity underlying the:
forth eriterion in the Magug Annex - that ig, only those. elligerents wha observe the laws and customs of war.are.en-
titind 1/ its protéctions, n240 By analogy, only protested ; persons who abserve the laws and customs-of war should be
entitied to.a proiested status: However, since members of torror groups.do not vbserye the laws ofwar, they should not
be entitled to a-protected status. Granting an elevated status to members of al-Q; a groip: dedicated to employing
mzthadul@gws contrary, to the customs-of war - wouwld make the zonéept of recipideily a one-way sfreét. It would be
incoherent to-condition lawful combatant status upon the observance of the laws o wat, butto grant« profecied sfatus
o bsNigersrits who violate the lavis'of war. So a51o' net widerént thé fiotion of resiprocity, oirly thoge persons wito ob-
serve the laws of war should be entitlod t an elovated statis; Thus, al-Qagda terrorists should not anoy protéotid status
tider the avies oFwaf.

1%375] Purthemare, sceording & frotectetl:status todermrias would dily credte an Incentivé for noncompliancs
w:fh th Ja "s.and SUStons: af War. lfatmmnt conld clai ifepe ;mtus he wmﬂd n of fect ba mwérdad fbr d:s-

Tty andtmncombﬁmnts the mv shcéﬁid only gram an ;31 ated stams ta ﬁme wkm ahtde by; the: :ulcs

‘v addition, practical eonsiderdtions diclata that féfrorists shionld not cccupy  proteeted status, If addrvorist Was
considered:a prifcted person, hie conlid use-force withontheinp subject to counter:force. A state subjected to-n terrorist
attack would effectivily be deprived of the right ofigeltidefenge. H-terrorists were allowed to pecupy-a-profected siatas,
a.state could not lawfully respond 1o.a terroristatiack becaese pretected persons ars anfawiul sargets. n241 In ef‘fef;t,
terrorists would be legaily.bullstpraot. “Thiey would-enjoy the bestof both worlds by being.able to target the enomy, al-
beit: uniawf‘ully, while at the same time being immiine fror the thrédt of counter force, This{s uidesirable in that ihe

‘law does'not allow a person to-be "2 combitant-and a noncsmbatantat the same time.” n242 Thus, sl-Qaeds terrorists
-shisuld not be ableto elaim 4 protéetsd stEius.

Finally, the anly other category tecoghized under international law that might pertain to the six suspeeted terrorists
is that of nlawfil combatant. By default, one conld simply say that bietaise the six persons were not’lawii) combatants
or protected pérsons they were ulilawful combatatils. Fhe simplicity of this argumeiit has some appeak: Howiver, a-iigre
rigorous exanination of this assartioh alse snggests thatthe stispectid temoiists wert unlawfil Gomibatants, An unfawful
tombatditis 4 bellipéroni-who falls to observe'ths laws and custernd of war. o243 Ag sotive vrigmbeds oF the al-Qaeda
organizarion, the sk individuals aiacked i Yemen fall into this cateory,

Fifstand forerost, the suspected terrofists were likoly-belliperents. As previously discusssd, all perstns kitled In
the Predator attdck had beep identified-&s al-Qavdls mernthers, n244 ﬁrg,;'u-abl,_,}t-, membership i & ferroyist organization
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known to ugkinterstate forcé withowt tegal gustefwatmn s sufficizat to qualify a pmnn a8 a bellip petent, justasbelong-
ing o anurmy coifers combatent  [*376] Slaluson ity members. 2435 However, we nsed not rely Ugon membership
along. At leistione of the vehicles aceupants, Queda Salim Sinan al-Earethi, was thought to-be d higgh-ranking al-Gaeda
operative who was believed to-be invelved in-soveral major torrorist opssations. Agsuchy, it was reasenable to-consitler
him & bﬁlhgerent Althaugh the status of the other five ndividbals i loss clear, they werealso fikely belligerents in that
they were actively-involved with the al-Qaedn organization, as domonstrated by theii association-with al-Hareths, and:
that-amms-and traces of explosives were fonnd o the- T, n246 Thus, it is masanab]e to conclude thatal-Harethi's com-
panions were also belligerents under the laws of war, ,

Admittedly, it would be pmfatab.l‘a‘ notto speculate about the identities and acﬁvizi'es of the six suspected al-Qaeda
members traveling in Yemen, However, the 1,8, and the other states fighting ienorism have little choice but to vesort-to
canjectre and speculation given the limited information tiat-is-available about terrorist erganizations and their mem-
bers, due to:the fact that terror groups do not conduct themselves in accordance with the laws of war. Moro specifi cally,
b::cause al-Qagda operates in.a covert and clandestine manner - witheuot uniforms and without carrying arms openly -
the U.5, is Jeft to speculate a3 to whobelongs to the organization and in what vapacity. Since Al-Qaeda intentionatly
obfuscates the-identity and staius. of itd members, it shoyld bearthe responsibility for any swors in identification that are
made in good faith. 11247 Certainly, a8 tervorist-group should nél beable to benegfit Fom the confusion it creates by fails
ing fo abitle by the laws.of war, This is contrary te.the whole notion of reciprocity underlying the fourth requirement of
the Hague Annes, ssidiscussed above, Therefore, geefl faith atternpts to establish the identity of varions al-Oastda
sump:mn of vl zdlty m that # dcfcndmg state has ng chmce but to ke dmsnm\s on

men the ewdence dzscnssed shove snggasts thai the U 8. prudmﬁy concl uded that the six persons were: active mcmbem
of al-Qagda,

1*37‘?] Thesseond component necessary {o cstablish uniawﬁﬂ baihgsrsn&y is that the individua) dies not abide.
by the laws of war. As previously discussed, 8l-Qaeda and its: mem“bers}, by deﬁmtmn do not pbserve thecustoms: of”
armed oonflict 248 Thus, based upen thefr stafus as belligerents who do not observe the laws of war, the six suspeated
tetrorists killed in Yemen thay reasonably be considered unlawfisl:combatauts,

2, Signhificatice of Statusas Unlawfol Combatants.

The:statas of the al-Caedamernbers in Yemen as. unlawf.ul combatants is significant because status.eonnotes one's
tights under hiternational law. In this case, the question is whéther fhe tertorists were Tawal targels, As unlawful com-
batants, dhe Suspeutad ferrorists argiably hatl fewer tisghits fhian they would have had ifthey had been fawful combatents.
1249 The fact that o person hias 4 ditsiniehedstatug, hnwever, ‘dies nwt thean ipso facte'that he or shemay be targcteﬂ
tawefizily.

For the sake-of arguinent; fefus aisime tial lawfal combatants.and uhlswfill combatants enjoy the.same protee-
tions. If a combatani may betargeted T ilimately during #military opetation, it follbws a fortior] that an-untawiul
epmbatarit may-be tirgeted, To tonchide othéwise wolild dfford grealer protection fo an wnlawfil bélligerent - a crimi-
il ~ than - soldisy whio follaws the riffes. Morsver, 4 dissussed abova, ifunlawiul billigerents we legitin
objetts of aftack, they: would enjoy the same prolected statns as civilians. n250 The more soherent afiswar i that the
suspected:al-Qaedaterrorists were tarpeted lawiidly given theit status:as unlawful combatants;

Tehiis Bepnsupgested that mrgtztzng partacul;tr meribiers of 4l Qagelit 74 assassination, in violativg of the 1aws 60 war,
(231 Tt fa-widely-belleved that assasgination is valywiul begmuse it i3 He trpbiing of o p;trucnlar ndivi
“this capnot be the case because when » soldier fires Tis.rifle atan opponent heds iargeting a-parkicular person; n252 yet
no-one world argue that e has attcmpted or gommitted assassination. Clearly, something more i tﬁquxrcci ‘Another’
ceumnon!y tield view 1s that agsassination s simply o Killing 1%378] with o political motive. Yet, it is recognized that
in the récent war with Traq it-was Jawfil to target Saddaim Hissein, n253

i

4h ils to-appreciate that "assassination” is-a torm ofart that prohibitsthe targeting of an individual using
trcaiuhary 254 orperfidy during time of war. n253 Twachary and perlidy are nccessarily-violations of the law of war,

in that deceit.and telckery may net be used.as #pretense to lire an-opponent into a false sense of security, n256 Actions
that do.net exmploy weacheryor perfidy thatare dtherwise tonsistent with the laws.of war are permitted. For instance,
sfoalth and ram & afe parniissible because: they do-not invelve affirmative cfforts as a pretext-to'iure an enemy into
i filse sényd ol Gomplacency, whereis using 4 white flag to.drawiout in.opponent so that hie can bé targeted wouldby

The argumgnt | that the U5, ﬂssg;ssma&zé individuat menibers of al-Qaeda in violation.of the laws of war fs:mis-
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impermigsibie, 1257 Neither of the proceding scenstios discussed in the paeagraph above is-assassination becausethey
do not involve teschery or perfidy.

Bascd upon th aforementioned discussion, the Predator aitack. was nost an Assassingtfion Booause it wits a fustificd
exercise of self-defénse n258§ conglstent with the Jaws and evstams of war, p259 First, the attack wasnot sssassination
bechusé treacherous medns were-not-used, Using aPredator: unmannied agrial velicle (AV) 1o fire u Hellfire anti-tank
missile may hiave sirprised the sugpestad %ermﬂsts‘ but ngither therplatform nor the weapen are probibited [¥379] by
conventional or oustomary lav., All- weapons in the U.S: arsennl go thraugh multiple legal reviews to enstre compliance
with the jus i belo before being issued for use during hostilities. n260 Second, only ane ofthe persons, al-Harethi, was
specifically targeted. The other five persons were not the primary object af the attack and could be considered collateral
damage, as discussed below. 1261 Al-Harethi, however, was specifically targeted given bis position within the al-Qaeda
organization, Thus, it should be emphasized that-éven if the actions by the ULS, Predator were tantamount w assassina-
tion, only one person was targeted, arguabl - mitigating the unjostified nature of the attack, However, as noted, the at-
tack was-niot an assassination betause it did not make use of perfidy or treachery. :

3. Considerations.of Military Necessity, Diserinination, and Proportionality

Although the suspected lerrorists were Iawul targets, the question remains whether the attack was consistent with the
concepts of military necessity, discrimination, and proportionality, Since al-Harethi held a ki gh”ranking position in the
al-Caeda orzanization‘and was responsible for two of the miore eceit-and cpregions attagks against e ULS., itwas
pérfectly rationnl to conelude that his death woujd contributé to the successful conclusion of hostilities. nMZ The fact
that bie was traveling with five athér suspested terrorists grobiably en!y reinforeed the conclusion Ihat militacy necessity
wairratited thie attack. Necossity might be roore justified when targeting senfor leaders, but targeting common soldiers is
well within the umbit efmilitary necessity,

“The fawfulness of the atfack mustalso b viewad in Yightof the goneepty of distrirination and proporﬁona]ity The
discrimidate wse of foree requirced that thie U5, distinguish between military targets and protected persons in order'to '
avaid uithscessary harm to-eiviliang. Singe the: individuals in the tar were bialliperents; nociviliang were. harmed in. tie
aftack, A5 such, the attack ‘was conducted-in 2 discriminate manner. Finaily, the notion of.pmpﬂrhunahw, which-re.
quires that the amount of foree used is lxm;ted to the sxtent necessary t prevent-and minimize damage to. protected
petsots and property, was equally satisfie  The TS, mtamlmnaliy wailed to-firethe. missile. *380] until the car was
in the desert, presumably far remaved fromany imocent’ bystinders. 1263 Sinee infury to cwﬁmns was not st issee, the
'eimcept of proportionate forad was: nuggdtory. The Jaw of war allows any degree of force against a legitimate targel. 1264
thileasa pmeﬁcnl.matter itmight seein thal targeiiag a sporturlity vehicle with a Hellfire anti-tank imissile n265 is
overkill, this has no beatiig oaihs fegal validity of the attack.

Thie conuept of proportionality would have heen implicated if it was kndwir in sdvante that one:of more of the per-
sons in the car held-a proteited statos, 1., a-civilian. 1 that had been the cate, then the military benefit gledned by kill-
g al-Farethi-wonld have nedded tor have Been balanest] againg ke prospeet vl killing y frotected person. Even then,
the killing-of a civilian woilld hot have bign par se vivlation of the conceptof pro S
toral damage o protected persons.and property n266 is acceptable, provided that
military advantage soupht. A secent expmpls of the pmpomanam use oo ; 1y
in Iraq. Although the bombing of lawful tatgets in Baghdad injured and kiljed nmidcent cwll:ans, it wag Jusbﬁed under
the conoept of proportionalify given the military advaitapito be gaineth compared toihe probable damags to prolecicd
persons. Tn'short, 4 high valve: zmhtmy -objective niay jusfify-the taking of ove’or mibre inptcent lves. n267 However,
the.coricept of proportiomatity wasnot even-inplicated by the attatk in Yemer becanse it is helieved-{liat nio protetted
pasons werdal gk, as all sig’ ptm(}ns wers suspeeted al-Qneda riembers.

Cmmiusmn

The g}abal "Wﬂr an Tmmx" pmsmiﬁ mw chaliﬂng&s Lc t?ie Jus ad bellum und uis i el that hmre reg,ula!ed the rnod--

zeg;me Is incapable of daalmn with tht. e mah?:zes pese:d by th& wslh ngnas*s ai‘ tbrron*;t orgamzauons to.450 lnterbtdte
violence, Although the eurrent:repime did ot cumempiate the use ptarmed Torce by non-gtate actors, it does provide a
yaluzble Framework lo-addressihe contemporary issnes presented by the nse of Ibrc&by non-state aclors, The useof
[¥381] force paradipm, as established by the UN Charter and enstomiry international Jaw, must encompass:the trans-
national activity of non-state actars so as to-hokd such vrpanizations responsible for-acts of aggression that threaten in-
ternational peace &nd scousity. I Hight of (ke grmvmg fhréat posed by terrorist organizations, tnternational law must
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evolve'to hold such orpanizations acountable for the use of armed force ineorsisteny with the currentuise offorce para-
digm.

The jis in bello is also capable-6f meeting the challenges pésed By non-stite agtirs. Individuals who do not glserve
thio Jaws and custons of war are ot eiititied 16 its privileges: Members of drganizations that actively engage in ferrorist
mets or enable their lsaders to-carry out such attacks should rict be entitled to the slevited stéts bestowed upon pro-
tected persons and Jawul combatants. /A such, terrorists are unlawiul betligorents and may ldwiully be targéted pi-
suant fo the laws of war, provided that the custinnary imtemational lavw coeepts of riccessity, discrimination, and pro-
portionality are satisfied. Finai]y, ittacks against terrorists are not assassination, ar extrajudicial Killings, provided that
they are legirimately carried eutin self~defense: In shor, the gurrent mles pertaining to the use of foree between states
provide a useful and necessary construet to address the challenges posed by the williigness ef non-state actors; such as

" terrorist grganizations, to nse interstate foree.

An analysis of Jast fall's Predar attack in Yem;m against six suspected al-Qtieda members illustrates the ability of
the eorrent:conflict regime 10 provide a ugeful oulline tg evaluats military-conflicts between state. and non-state actors
under international law. Specifically, the atlack comported with the | Jus ad bellum and the jus in belle. Although the ato
tack was criticized inthe US. and abroad.as su_mehow extralegal or in contravention of international law, the legal
foundatiens of those criticisms are uawarranted; The strike was.an apptopriate exercise of seif-dofénse in the continuing
war with 2l-Qaeda that-comporied with flie faws and customs of war,

‘Specifically, the conflict with al-Qaeda began with the ferible events-of Septcmbar 11,2001, that the TV.5. reason-
wbly constened as awarmed attack, parziculaﬂy i lightof the previons aggression by al-Qaeda against U.S, interests. In
responss o the September 11 attacks; the 115, lovoked itsTight to se!f-defense under the N Charter, which does not.
limitagginst whom the inherent right: may’ "be exercised, As required, the U:S, notified the Sécurity Caunctl of the im-
pending U.S. responsc against. ‘al-Qaada in-Afghanistan. Notably, the Counisil did not choose 1o take measures that
would have divested the U.S. ofthe rightto saliihe.lp.-= tathior, the Securify Cowncil's repéated reaffirmation of the inhe-
rentright of self-dofense and recognition of "1*382] ‘the threat to international peace and seourity further légitimdted
the right of the 118, fo vse selfhelp.

Of course, the resort to:solf-defenss is not without limitation. An aggressor may be pursued until it is no longer a
threal, provided that thie responsive. force is necessary and proportionate. In this-case, the U.S. seught an‘amicable reso-
Tution to the conflict for nearly @ month before unleashing military force upon the Taliban andl- al-Qasda in Afghanistan
inOctober 2001. Morepver, the U.S. respanse has not been disproportiofiare in tépms of lives logt and damage Tnflicted
given the togses suffered as aresult-of the Seprembor 11 attacks and the continning threat posed by a]»Q’\aéa In partic-
ular, it the day that the U.S. stucl in Yemen, al-Qaeda was stilla threat 10 1S security In that the terrorist network
gt not been defeated malntarily and hag contin ‘conduct serzorist attacks after Saplember 11. Thus, the Yemen
attack somports with the jusad belliny, prrsuantfo the international use of force regime,

The Predatorattack alss comparts with the j jug {0 beflo, the laws and custorns of way, International law diciates that
interstatemitiary conflicts ase foughtageording forwell-estabfished customary norms that seek to diminish the horrors
of war, for both comburants and noncombatants alike: ‘Essentiaf to achieving thi-end s that the involved partics conduct
tostilities § in accordance with the mtmeiaied concepis of military necessity, dxscnmmatma‘ afid ptoportionality: These
‘venerable-concepts have been sodifisd in thenow Tamiltar Hague Coriventions oF 1907 and the Gengva Conventious of
1249, which-ascribe the rights and duties 6f the participants to a conflict dependingtipan their 1enal status. In paitieular,
u Tawful combatant is a belipgrent whe observes the laws of way, in addition to heing commanded by a person respoi-
sible for his sibordingtes; wedting a distinctive emblem; and carrying arms openly. On the other hiand, terrorists that use
pransmational forer apmingl innpeent cmhans in sityations that constitule an armod attack under the UN Charter are un-
lawiul-combatants under the Iaws.o0war,

The-uix sugpected Yerrorists In Yemen were Jlavifolly targeted by the U.S Prcdator As unlawful combatants, the
suspocted tereprists enjoyed no more rights:than they wouid have if they had been {awful combatants, Theréfore, the
U8, was justifisd i targoting thesiy individuals based upon their suspscted status as dl-Gandamembers and support of
tervorist operations, I wonld have been preferable to have confirmed the identity of the occupants of the car, but the visk
of misidentification should be borne by individuals. whé.choose not to ebserve the laws of war; namely, the wearing of 2
uniform or distingtive 6mblem, such that states that act in good faith should not be held accountable. Regardless, there
has baen no-allegtiion thiit al-Hargthi 6i the oihdrs wiere notal-Qaeda operatives. Motéover, targeting al-Harcthi was
[*3831 riot an assassination, inthat e killing exercised in self-defense is by definition permitted by the laws of war,
Frthermors, the strikd comports with the precepts of military necessiey, distrimitation, dnd propdiionatity. Previous
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attempts by Yemeni and American-antborities 1o capture al-Harethi bad been wisyceessiul, As a sesior al-Qacdy leader,
his enpitarg or dentise was desighed ta bring about the sussessiul canclusion of Kostilities, Also, because i protecied
persons: b propeity wote fnjured or damaged inthe attack, the attagk wasa disoriminate and propoitionate use of force.
in shost, the U.S. Predlator attdck:in Yemen complied with internations] Iaw.

Lagal Topics:

For related research and practice materials, ses the foflowing legal ropics:
lntematwnal LawDispiife ResolutionLiaws of Warlnternationa! LawSourws of International Lawlntemational LawSo-
vereign Btates & Tidividualstuman R:ghts’f‘ermnsm

FOOTNOTES:

nl. Walter Pincus; Missile Sirike Carried Out with Yemeni Cooperation; Official Says Operation Authg-
rized Under Bush Finding, Washi. Post, Nov. 6, 2002, at:A10.

n2. The attack was criticized as an extrajudiclal killing in a reporto the UN Comumission en Human Rights.
See Report of the Speclal Rapporteur an Civil and Political Rights, Including the Questions of Disappearances
and Summary Exccutions, UN, GAOR, Hum, Kts; Comm., UN, Doc. E/CN.4/2003/3, PP37-39(2003). The
report's authar; Special Rappaneur Asma Jahangir, States that "in the opinion of the Special Rapporteur; the at-
fack in Yemen constitutes & eléar case of extrafidictal ks!}mg * Td. at PP39. In the thiree parngraphs dedicated to
“this issug; the Spetial Rapportetr fails to’support her opinion with any analysiy, Amnesty Internaiiohal wrote 2
letter to Presiderit Bush condetining he extrazjudicial nature of the'attagk. See Préss Release, Ammesty Interns-
tional, Atanesty International Claims Government Must NotSanetion Extrawlﬂd icial I‘.xecutmns, Nov. 8, 2002,
gvailable at hitp://wwwainestyusa, orgfews/2002/yemen 11082002 html (lagt visited Jan. 19, 2004}, The
”Washmgton D.C, office of Amnesty International has not responded te multiple attempts by the author to dbtain
copics of the aforementioned letter. The executive-ditector of Hurnan Rights Watch, Kenneth Roth, seems 1o
haye & more S}'mpaﬁkﬁtlc view; stating that "fhe U5, government has a.diity to 1isé Iaw: enforc”ement against ter-
rorists when it is possible. However, he.acknowledges irnight not have been feasible to-arrestdiie Yamend aien
andbring ther totrial. Scon Shiane, Pros, Cons of Assassination; Policy: Killing the Ehemy is Traditonal, Bt
the Mnited Staes Can Bxpoct the Prégtice to Draw Criticiste, Retaliation.and Other Comiplications; Balt. Sun,
Now. 8,2002, 4024, A seniorresearcher-for Flyman Rights: Watels, Peter Bouckaart, cormmentetto a Cai-
ro-based online newspaper: thai "such targated mlhiary strikes-arg-‘not necessarily prohabltcd by the Jaws of
war’, hut the circumstances that bring them wnder the confinessof war are still a matter of 4 interpretation” Ses
Nyier Abdou, Death by Predator, AL-AHRAM WEEKLY ON-LINE, Nov. 14-20, 2002, at
htty//weekly.abiram.org: ag/EBGﬁfﬁlﬁft ohhbm (last visiied Jan. 19, 2004) The lute Swedish Fareign Minister
Antei Lindh complined that the strike wasa "summary execntion that viclates hurian i Jghts.” Editorial, Yemen
‘Btrike Was Justitied, Posv& Couriér (Charlegion, 3.C. Mov. 8, 2002, al 184, See alsd Editorial, Ssuthland
‘I’mas (N ) Mav: 12,2002, atd. But of Seyimour Hersh, erw Yorker, Dee 22, 2002, a1 66 (qtatmg, that do-

11y the concearn i§ ot so-much whathar these types o attacks are legal but whether they are wise; ethical,

and efficacious).

13, The Bush Administtation maintaing that the strike daesaiot raise any-consfitutional-guestiots. See U.S,
Diefends CIA Strikein Yemen; Bush Gives Others Power to @:der'At ok Rice, Toronte:Sim, 1,2002, at
32. Unless otherwise noted, 1ha$ paper Wl only address igsues related to international Taw, Any U5, domestic
logal issues, &.g., the fackthat ore of thé six:persons was-allegedly a nawralized American citizen, is outside-the
st;"a_'pe of {his pape# and will not b atldressed. Seé Dana Pridst, 1.8, Téams Seek to:Kill Iragi Elite; Covert Mg
shoiny Tarpet Flitsseln's iy Girels, Wash. Pest, Mar, 36, 20{)3 at AL Similarly, any issues prasgmtmi under
“Femen's constitution Will fiot bé-examined..

nd. See: Slsvgn ,{{ [mmer Tus.ad Bellum @id Fos dn Hello After September 11, 96 Am.J. Intl L. 903, 905
(2002).
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na. M;uhacl J-Glenpon, Fhe Fog of Law: SelE-Dafense, fnherénce, and Incoherence in-Article 51 of the
United Nations'Chariter, 25 Harv J L. & Pub. Pally 539, 351 (3002).

nf, Id.

n7, "Intemationnl Taw hag Jobg insisted upen the complote disjunction of jus ad beRim from jus in bello ..,
M 1d. A viglation.of e coneept is mot-a per-se vielation ol the other, but s viglation-of either is a breach-of in-
tamahonal law.In teviewing the-more genera) question of whether the strike in Yemen was consistent with-in~
ternational law, it would make Jittle practical sense to say that the attnek comported with the laws of war, but
that the U.8.-did not have a right to exercise sel f»deftm s¢. Seo Ratner, supra note 4, at 905-06. Thus, this-paper
examines the lepal basis of the-ongoing waragainst al-Qaedd before reviewing the particulars of the strike in
Yemen.

n8. Sec U.N, Charterart, 2, pars4, and art. 51.

n%. Mark Hosenball, Terrorism Nebbing Nashiri, Newsweel, Dec: 2, 2002, 464, Ths information provided
in this section is intended ondy to.give a brinf overview of the strike and Is not mennt w be-an exhaustive agrount
-of the attack jil Yerpen orof the continuing conflict between the UiS, and al-Qacda. Additional facks, as necded,
will be provided below, Finally, oue maust.acknowledge that the capability of this article to fully analyze the le-
itimacy ofthe attack may be limiied to the extent that'the publicty available information snay not provide a
complete aceount of the events surrounding the strike. Such infofimation is likely classified and is only available
to these at the highest lovels of the U 8. government. This paper is:drafted with that understanding.

nl0. U.S. Spy Plang Strikes al-Qaeda, Hous. Chron., Nov, 5, 2002, at Al.
011 Ses YemenStike Was Justified, supra note 2.

12, Austin Bay, Sigosls frori the Predator Robot Hit, Wash. Times, Nov. 8, 2002; gvailable o
httpirwwashtingtontimes coni/archive/ (st visited Jari. 18, 2004).

nl3. Id.; seeealso W8: SpiPline Strikes al-Qaeda, supra note 10, at Al

nl4, It is belfeved thirhe tiso directed-an attack on & Fetneh supertasikerdn Yemen in October 2002, idi-
torial, Death from a Distanes, Proy. J.-Bull, Dee. 4, 2002, at B6.

15, See Tan Fishit, Threats and Responses: Terror; Hate'of'the West Finds Fertilé Soil in Yemen. But Dac&
Al Q’mda” NY. 'I"lmz:s, Jan, 9; 2003, at A4,

nlf. Jamos Risen, Threats and Responses: Hunt for Buspeets; C.LA. is Reported to Kill A Leadler of Qpeda
i Yemen M. Y. Titnes, Nov. 5, 2002, at AL :

nl'7. Two Dozen on ClA%S Hit List, Hamilfon Speetator (Hamilion, Onk), Dee, 16, 2002, at T2

1il 8. Howard Witt, Killing.of Al Qaeda Suspects was Lawful, Chi. Trib., Nov. 24, 2002, at C1,

n19. The Prédaloris.a “propellérsdriven craft that fliés as:siowly as 80:milés per liour'and is guided by an
operator ut a welevision menitor hutdreds ofmiles away ... " Eric Sthinity, U8, Would Use Drones to Aftack
tragi Targets, Wiish: Post, Moy, 5, 2002, gt A 16, Por-detailed dfoimatioh on ibe predator, see FedTi of Aim,
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Beientists, RQ-1 Predatoi MAE UAV, athttp:lwwwias. org/up/pmgram} egllecpredator:htm {last vistted Jan,
19,2004).

2, Americen offfciols belisved that the-persony accompmymg al-Harethi were a]so 4l Ayaida operaives,
* James:Risen, Threats:and Responses: Flunt for Suspects; C.LA. is Reported to Kill A Leader of Qaeda in Ye-
men, N.Y, Titeg, Moy, 5; 2002, at A; see also CIA Killed al-Queda Suspects”in Yemen, BBC News World
Edition, Nov. 5, 2002, at hitp://news. bbc co.uk/2/hi/middlc east/2402479.stm (last visited Sept. 28, 2003) [he-
reinafter BBG NFW&]

n21, LS. Spy Plane Strikes ul-Qaetla; supra note 10,.at At. Beeause the Yemeni government gave its con-
sent to the atiack, issues-of sovereignly and whether fhe 1.8, could have parstied the-suspectsd teprorists withount
Yemeni copsent will not be discussed here. However, there i a strong argumentthat-even withowt consent, the
use of foree was fustifiet given the inability of the Yemeni government 16 ¢aptire the wanted tervorists, Sec Yo
ram Dinstein, War; Aggression and S8elf-Defence 224 (1988) (dnalyzing right of sc-defense to pursue hostile
armied bands into another sovereign state),

122 See P’iii‘mir:'«z,_.gnp%aanme Loat AlQ

123. See Hersh, supra note 2, at 66, The fact that the exact date of the attack is unknown carries some legat
ssgmﬁcance .

w24 U.8. Spy Plane Strikes al-Qaeda, supms note. 12 at A1, The car was later found to-contain arms, trm:es
of explosives, and communicaions cquipment. BBC News, supra note 20,

125, AlHarcthi's rethains wers identified by 2 toark-onhis-Jeg, which was found near ths blast, U.8. Kills
Cole-Suspect, CNN.vom, Nov. 5, 2002, at hitp:/www.cnicom/200% WORLD/meast/] 1/04/vemen.blast/ Gasl
yisited Jan, 19, 2004)

126, Unlesss ptherwise:stated, theterm "was™ is-vsed thronghant this paper it the vernactlar, not as.a term of
art; in‘that the AL, Congress hag not: i‘atsrtnany deatarsd war againstal-Onedn, See U8, Const. ae: 1, 8, 21, 11,
Congress, however, hiag guthorized the President to use "a[l recessary and appropriste Tores. .." v orderto pri-
vent "any future-asts of international terrerism against the United States® and mvnkmc the right of self-defense.
See-S.J. Res, 23, 107th Conig, (2001) (enacu:d}

n27, Ses Afghanistan Wakfss after Night of Intense Bombings, CNN:com, Oct. 7, 2001, at
httpd/wivw, ctm.g';@mlz(}(,}l/ﬁsrle/ﬁ?f’gen :america.aider.attack/ (lagt visited Jan. 19, 2604) Most recently, Khe-
lid Sheikh Mokiammed, the suspeoter wastermind behind the Beptembsr 11 atacks, was eaptured. See Khalid
Skl Moharnmed Is Biggasi ‘Al Qasda Catch; Reuiers, Mar. 1, 20@3  at
hitp:/henw tisaali ook cgisbinmewsnewwire uginews/iailer:
12003!{}310Ifiopnawsfkhalxdshakxhﬁohammedblggwmlq
Bush regently remarked that "nest of" known Jeaders have been captured or killed ..
‘President, Georgie W, Bush, Add dpay n ot Nation {Bept. 7, 2003) {transeript avajlable at
hutpliwww. w}ntehause.gnvfnewairef{easas/ 2005/09/20030907- 1 html) (last visited Tan, 19, 2004).

atph.himl (last visited J: 19, 2004) Pramdem,

n28. Fenner Senstor Warren Rudm;m stated: " ﬂ_lmk i e vear-on forrorissn:there sve norules: They [the
terrorists] have nonc and: we havg o take: Whaizzvcr rigks vou have to Irlke to make Shein fear ns." Fineus, supra
note 1, at AL

n29. "C:ustmnary internationn] Jaw-results: fronra; gcnemi and gonsisient prachice af states foliowed by them
from nsense of legal obiigation.” Restatement (Third) o Feraizn Relations L 182¢2) 1987),
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w30, LN Charteran, 2, pird. 4.
CnL I8

n32 "Sel- derence in iriter-state relations may be defined as a lawful use of foree {prinipally, counter-
force), under gonditions prescribed by intertiational law, in regponsg td the previous unfawfal use (or, at least,
the threat) of force.” See Dinstein, supra note 1, ak 165 (eiting Report of the nterpational Law Commission,
{1980] Y.B. 1.L.C. 1(2) 1, 54).

w33, UN Charter art. 51 (emphasis added).

n34. See Ditistein, supranote 21, at-171-72. For a mote thovough disenssion of the meaning of the “inhe-
rent" nature.of the right to use Gounterforde, see id. dt 169-172,

n3s. Gregery M. Travalio; Terrorism; International Law,-and the Use of Military Forte, 8 Wis. miV L.J.
143, 159-60{2000).

034, Osaqr Schachter, Imematmnal Law: The Right of States to Use: Armed Force, 82.Mich. L. Rev. 1620,
1633'“33 (15134), see-also Dingtein, Supra note. 21, at 96. See infia Section A, 2 (discussing the extant customa-
ry ruleg on-the usé of foree).

37, Cﬁunwrforw may also be-used in other instances, such as for the protection of natjonals abroad. Sco
Diinsteln; snpra note 22, at 212:13,

138, See LLN, Chartsr-art, 51.
139 See Lovis Henkin et al,, Right v. Mighe 35 (2d ed, 1991); see also Travalio, supra note 35, 11 160,

‘ndd. See Diﬁsm‘in,fsupra' riote 218t 186, The T.€.3, has atfictlated a standard on Wikt Sonstitutes an armed
atfack:

i Arces aamsa an m!amatmnal hr}rder, but a!sn ’"t}aa sendmg by oron’ ‘behalfof a
f s, drregulars ormercenaties, which carryout aets of armed force against another
State-of such gr [ty-as tor amonm o {inter alja) an actual armad attack conduetad by regular forces, "or its sub-
staptial involvement therein

See Military and Paramilitary: Activities (Nicar, v. 11.8.), 1936 1 L 14 103 (June.27) [hereinafter *Nicara-
gua"].

141, See Timnthy L. McCormack, Self-defense in Internationat Law 259 (1996),
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12, For éxample, the Seourity Coaneil has-fepéatedly eited Tsrael for violating neoeptable noms for the use
of force. Ste, &g, 8.C. Res. 611, UN 8COR, 43d Sess,, Supp, for Apr.-June 1988, LN, Dog. SAELS1 |
(1988), avaifable at httpsiwww.uiorgDovs/ scres/ 19881’3::&,; litm ("Eondemniiing vigbrously the az,gress ion. .
‘against the sovereigntyand territorial thiegrity of Tunisia in flogrant viskation of the Charter ,..* and mt_&matmnw
al law),

043, Even in'ihie face-of an armed attack, a state has the right to pursue criminal law sanctiops. The t»\;o Op-
tions are not muthally exclusive. See Nme, Raspondmg ta Terrorism: Chinie, Punishmeni; and War, /45 Har,
L Rev. [217, 1226 (2002,

nid, See Geoffrey Best, Humanity in Warfare 2610.‘(1'98'3).
1745, See UN, Charer art. 51.

w6, See Dinstein, supranote 21, at 194-97,

n47. Bee id. 4t 197:

n48. As discussed mﬁa, ilie patameters.of Article 51 must be.read in conjunction with the custornary inter-
national law- concepts of pmpomonahty and necessity; Sea I}msmm, supra note 21, at 190.

i, Ses Nicaragua, supranote 40, at 100,
150, Seeid.

151, Aot Septeniber 11, 2001, not-dll siates weks UN soombers.. it 15 siot Tegally significant that there was
less than full membershif, sincg e Hoes nut require one-kundred percent recognition of absolie som-
phiancé to become customary, Se gua, stpra note 40, at 98 ("The Court does ot consider that, for arule
to be established as customary; thecaresponding practice must be in-absolutély rgorous confamn;y with-the
rule.”)

‘seom clrelar - the, Charter has uhlversal appllcab"' 1y bevawss it s cistoma-
a5 aniversal applicability - it s reallya distinction withouta d:ﬂ‘mence R
e subseribes, the-content, of the normative rules is the SaIne,.

132, While: thisargsmentyog
ry,-andl because:A is custo
gardless of thedhecry-to which,

1153, Ius.cogetss is defined us "] mandatory norm of penepal mwmatmnai Taw from which no twe o moke
niations may exempt themselves of release one another Blackds Law Distionary (7th od. 1999), "t is generally
accepted that the prinéiples of the United Nations Charter prahibiting the use of force ... have the character of jos
copens.” See-Restatornent, supra note 29, 102 omt, ¥; soe also Nichtagua, supra note 41, at 100,

n54. Bee Dinstein; suprangte 21,2096

155. Whetlier:thioClisicter Was intended to repiace customary Jaw hat bews the subject of much dgbate, For
ingtance, the U.8; srpuedin Nw'imguﬂ that-oustemary inteppational law had been *subswmed” and “supervened”
by intermationat tmaty Taw. Bep Nmaragum supra niotis 44, at 93.

054, Id.
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n38. Other pringiples that the court identified as-extant customaty international law despile being intggrated
into conventional law; inciude “nén-intervention, respect for the independence and territorial integrity of States,
and the freedom of havigation ... " Id. at 93 (internal quotations omitted).

n39. See id. at'93-94; sex also Dinstein, Supra nots 21, at95.

168, "Thus, the Chartér itself testifles to the existence of'the right of collective self-defense in customary
international faw," MNicaragua, supra note 40, at 103,

nf], See generally Glention, supra note 5.

162, L.C. Green, The Contemporzary Low of Armed Conflict 10 (24 ed. 2000); see also Ht:nkm. suprd note,
39; at 43. Stated somewhat-differently, al t%mugh ab appressor may choose how and when to inftiate hostilities, an
attacked state has the right 16 take the fght terthe-epemy-on 1ts owi terms.and to continue military action unti]
victory; presuming thiat-other international ndrms are observed, Sec Gréen, snpra, at 190;see also Dinstedn, stpra
tste 21, &t 2 19 Micaragin, sturs note 40, at3T1-72 (R‘.chwebr::h 1, dissentinip). A ¢dse in poittis thé uncondi-
tional snerender of Japan following the attack-on Pearl Harbor in'Warld War 11, See Dinstein, suprmioté 22,
219. Withregard o the right of self-defense, Grorivs said that "if a Man. is assaulted in such'a Mannerthathis:
Life shdll gppear In inevitable Danger, he may not only make Warupon, butmay very justly destioy the Ag-
pressor” Green, suprs, 8t 2 (citation omitted), _

163, Jack M. Beard, Amerion's-New WarvniTercor: The Case for Self-Defense Under Tntornational Law, 25
Harv. 2L..& Pub, Poly 350 583 (2002); see ulso Henkin, supra pote 39, at 45. Agused here, the concepls of
. -Decessity-and- pmpomonnhty areoxamined vis-a-vis the overarching conflicy between the 13.8; and al-Qaeda'in
the war agamst terrorism. Similar concepts are also discussed in the context of the jus ad bellum ~whether the
use of farce in a particuiar situdtion.avas consistent-with the Jaivs: of war, See infra Section HEALT,

nid Sec Dinstein; supra note 21, at 191, Themodem conpept of necessity purportedly derives from fhe

i xchange, inwhic Secratary of State’Daniel Websier stated that the British govern-
ment needed to. show i “hecedsiiy of selfdéfense, [that is] inistant, avarwhelming, and leaving no ehofce of 7
means; andno momeal for delibecition.” MeCormavk; supta nicle 41 at 245 (citation otnitted).

nB3, Dinsigin, supra note:21, at 191, Dinsisiiv supgests that before- astam can resort to seifhelp it must ne-
- potinte with the offending stats, which is consistent with the-nofion ofexhausting all peaceful means before-te-
sorting fo force] Seedd: at 206-07.

n66; See Mc{?.nrma:dig,_;ﬂqm note 41, 4t 249,
b7, See id. at374.

168, See Walter Gary Shatp, Sr., The Use of Armied Force Against Terrorism: Amerioan Heogemony or n-
, potcns&? TCHL T Inr’fL 38 42 (2068)

n69. An-avened reprisal isa uge of foroe; which would normially be considered illegal, in response o an éar-
Tier violationof fritemational law to sderca the-opponent stata from contifing the foundmg, bishavier. See
Dinstein, supranote 71, 1 202-03. Customary international. daw requires that even Feprisals in. selfaqefense must
cotnport with the Tiamits of proportionality and necessity. Seerid. et 205,
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n70; Of course, tie Becurity Counci] bas the option under Article 51 to take "maasuras" that epuld truncate a
stét's right o nse self-help. See VN, Tharter art; 51.

£

n?1. One quthorsoggests i;hat the reporting duty under Article 51 might impose & time limit on he rzght to
exercise seff-defense moasures because the Seeurity Counclt has the primary responsibility for maintajning -
ternational peace and security, thereby subordinating unilateral miilitary aetion to Chapter VII of fiic Charter. See
Yutaka Arai-Takahashi, Shifting Boundaries of the Right of Seif-Defence - A ppraising the Impact of The Sep-
tember F1 Attacks o Jus at Belium, 36 Bt Law. 1081, 1089 {2003). This argument seems to focus more on the
right of the Secutity Council to fake *measures" that would truncate the right 1o use counterfurce rather than an
actual dme limitin whidch. défensive meastres must cense.

ﬁ72 For a somewhat different parspective on how the diminntion in the threat is related to the corcept of
proportionality and the cessation of hostilities, see McCormack, supra note 41, at 277,

n73, Seé Distein, supra note 21, at 21617
n74. id. ot 206,

7 Id,

076, Id.at 191, 206, 21 Dibistein suggests that {n the case qi’ a single: armed dttick, the resortto war "cun-
not be the yarcisfmk for ﬂeteﬂnming 1 Jegality of a war of. self-defunse ... .* kd, at 217,

477, Arguably, the-use of nuclear: weapons may implicate other viglations of the international vse: offorce
nprms, See Mcﬂonnack supra:note 41, al 283,

n78. Dinstein, suprangte 2], at 191, In reality, abona fideanalysis-of propomanahry tan only oteur dftes
the canclusion of hostilities. Td.at 216-17,

79, Theterm "use of forge paradigm‘_' is also referred-fo in this article as the "conflict regime.” Herelnafier,
1hese terms are used nistchangeably to refer 1o ﬁ\a use of forte precepts established by onventional and custo-
mary law,

n80. This discussion focnses: sala] [y mt.:righrem_ usie selft “help against terrorjst-Orginizations thal are not
Stﬁt&spﬂnsvrﬁd andnot whcthar mlhtmyfaa o against astte either unwillingor unable to reniediate terrorist
activitios is justified. Thus, any ipsues Inv ate msponmbﬂﬂy will not be addressed, Seepenerally Sharp,
supra nofe 68 (discussing whethet force miy. b used against in and against such. stales).

D81, UM, Charter art. 2, para. 4 (emphasis added),

182, A treaty may typieally anly be uqncluﬁs:ﬁ Detveen v states, although other infernational entitics may
alay enter into trentics. See fag Brownlie; Principles of Bublic ‘intematmnal Law 609 (5th ed., 19983

ni3 As prevmualy diseussed, the Charter's tise of force regime is recognized as ::ustamary interpationgl
taw., See infra Section TLA2. .
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a4, I is not ynegmmon thit states use praginatic reusons b Justify actiond-for whish-ne traditional leg)
basis exists. See generally Michael 1. Matteson, Jastificition fof thie NATO Alr Campmg,n in Kodovo, 94 Am.
Sag" y Int'] L. Prog. 301 (2009). Thire 1 alsoia consent dspeet to 1hits contention in that if an arg,amiatmn chooses
t6-1s8 interstate force, it docs:so knowing that it is bourkd by customary intermational sonns.

uf5. Brownhe, suprs note 82, at 64,

n86. "The Purposes of the United Nations.are: 1. To malntain International peace and security ... " J.N.
Charter art. 1, para, 1. Fora diseussion analyzing the purposc of the UN-and of the Charter in light of Artivies
2(4) and 51, see McCormack supra note 41, at 186 190,

nB7. Intgrestingly, some ferrofist-organizations kave souglit to-obtain legitimacy under internetional faw by
splintering tnlo separate fuctions, such as apolitical and an oparatmns section; so that the political wing can
benefit from a de jure stas. Some aeamples are Simn Fein in Northern Treland and the Palestine Liberation Or-
gahjzation.

n83. The Intemational Military Tribunal was-conferred the power to.try and punish persons who acted in the:
iriterésts of the Eyropean Axis counttisg,: rek,ardiess of whether they aetedl a8 md w:duals or ag members of or-
ganizationt and committed any of the following: crimes against peace, war ¢rimies, or crifes against humanity.
Const. of the Tnt'] Mil. Tribunat art. 6, available at hitp:/iwww; iyale. eifu/laisweb/ vatonAmtproclimiconsthim

(last visited Jan, 25, 2004}

189, One result has been the proliferation in the mumber of non-state-actors eonsideréd subjects of interna.
tional law, including individuals and-npn-governmental organizations (NGOs). In certdin contexts, the individial
i subject of International. 1w, Brownlis, snpra note 82, @t 66.

n90. By way of: introdustios, an-example:in which public international Taw: evolved to dial withbands of
ei-stateless persons whonsed violertmeans:on a transnational basiste pursie erimingl endeavors is that of
pitates, Sec generally Alited P, Rutbin, The Law of Pifucy (2d €d. 1998).

nQ‘i Adminediy, the Chm‘mr-'ﬁ failureto comtemplate warlike behinvior by Don-state stities that threaten in-

' tory.gap” in public internatidnal law. Bee Watk A, Drumbl, Vie-
errarist Critde, Talibar Guilt, and the Asyrmeties of the Infernational Legal
Grder, SONC, L Rev. 1, 48«49 2002).

192, Belligerent commutities - and entities sui generls are just two eximples of non-state entities that may
haye: mternanonal legal persoriatity. See pensrally Brownlic, supra note 80, at 59-68,

¥

193, See Black's Law Dictionary (7th ed, 1999).

%4, Scm&NGOs have internations] legal statug, e.g., theHloly See, the International Committee of the Red
Cross, and the Soveteign Order of Malta, See Karsten Nowrot, Legal Consequences of Globalization: The Stalus
of Non-Governmenta] Organizations Under Intercational Taw, 6 DulJ. Globid! Ligal Stud. 579, 622 (1999) {ar-
£uing that NGO shotld have interhietional Jegal personality). See Stephian Hobe, Global Chellenges fo State-
heed: The Thigraasingly- Importint Role of Nangevernmental Organizalions, 5 gl £ Global Legal Stud, 191
{007 for ab argurssnt that NGOgshiould tie eonsidered subjits of intefnational Jaw béeanse thelr conduct 1
re,gujated by interhationat law and they org.able 1o submit ‘pétitions, file complaints, negotiate conventions, and
assist in enforcement measures. "Finali}g evan i NGQ& are not generally recognized as having an mternalmna]
stalus, they fikely enjoy a legal status in their municipal states,
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195, In the cases of state.sponsored terorism, e argament that the relevant-terrorist organization shoukd be
asubject of international law is-even:greater.

196, See Brownlie, supra riote 82, :at 68. {"The number of entities with personality for patticular purposes is

‘cangiferable, "},

197. See Dinstein; supra niste-21,-at 222 {eiting UN Seeurity: Counci] Resolution 24 | for the proposition that
the- LN has recognized that non-state actors-are capable.of conducing "armed attacks"): S6e 8.C/Res, 241, UN.
SCOR, Sess. 22d, 1378th mtg,, UN. Doc. S/TRES241 (1967) (“following the armed aitacks comimitted ... by
forelgn forces of mercenarics™), available athttp:/faww.un org/documents/se/res/ 1967 scres67.htm (last visited

Jan, 19, 2004}

198, War does the victim of an aitaek distinpuish between the somrie ofthe violence, whether it was i state
ara non-state aetor,

194, Glennon, supiu note 5, at-350.

] 08. This may help to exp}am why the U.3, pursued a policy of comainmenl vis-u-vis the Boviet Unjon,
which possessed weapons of mass destruetion (WMD), but secks to prohibit rogue tegimes such as Iraq.and
Norih Koreaand terrol groups from even possessing sich weapons.

" n101. For example, see-ihe comments of Assistant Professor Andreas Paulus at the 2002 Proceedings:of the
Annual Meeting of the American Socicly-of International Law: T find it Highly-questionable whether the Charter
really intends to differentiate between attieks from state’and thosedroni nonstate actors,” Procéedings of the Ni-
naty-Sixth Annual Meeting of the Atnerican. Sdciety oF Intertiflional Law, Realism and Logalisim, 96.Am, Boc'y
Intl L. Proe. 26@ 27172 (2002)..

w02 Thers are two bases for the- imposition:of eriminal lav in‘an fnternational setting: intemational law
tribunals applying intetndtional faw, or deinestic courts applying domestic law: ‘extratérriforially. Sse Brownlie,
supra nate 82; dt 568,

nl03. See Browlie, supra note 82, 41511 citation omitted ). ("States may bear a criminal tesponsibiifity for
eoptiin Gataga:mcs af wmn,gdoing etive ofthe driminality of the act-qua act ofstate, Eriminal re-
sponsibility of ind ividuals pasticipat O ity exist under international law. ")

1104, Bew id.; seealeo Draft Articles én the Responsibility of States for Internationally Wrong ful Acts,
LE:E. (2001), at http Hwbprszun, ﬁtglluwf:le/‘;{:mf‘sme rmsponsnbshly/ responsibilityfra htm last visited Jan. 19,
:2004)

1105, Bes, t.5., Coivéntion on: i Prevention and Punishriient of the Crime of Genecide, adopted Dec. 9,
1948, 78 UNL.T.5.277; Amended Statute of the Imernationa) Criminal Tribunal Tor thé Former Yugoslavia; at
httpsiiwsywaunorgfioty legalkloc/index htm (last visited Jan. 19, 2004); Statute of thé Inténational Tribunal for
Rwanda, 8.C, Res, 955, U:N. SCOR, Int'l Crim. Trib., 49th Sess., 3453d mtg;, Annex at 3-15, U.N, Doc. S/RES
955, available at http: Hyeww.jetr g;’wwwroot/defaull htmn (last wsued Jan. 19, 2004). State actors may-also be
& ixtratefritorial application of municipal hw Bee, 2.8, U S v. Noriega, 117

and Impoi't eocsing, and traveling in itkeistat or fordign comingrce to pmmmc unlawlul enterprise).
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n}0& Sve Deaft Articles, supra fiote 104,

1107. See Principles of International Law Recognized in fhe Charter of the Nuremberg Tribunal and in the
Judgment of the Tribunal, 1.L.C,, LL.C. Doe. A¥316 (1950), available at
Bip:/wwow.jorc.org/ih. nstz’WebPRES?OpesView (Tnst visited Jan. 20, 2004),

nl0g. Aﬂ {cl6 51 provides that seifhelp is-avatlable “if an armed attack occurs against a Member c;f the.
Usited Natiogs ... ." LN, Charler art, 51,

109, But see Joh W . Head; Essiy: The United: Sintes and International Law After September 1Y, 1J Kas,
JL. & Pub. Poly I, 22001} (refuting the suggostion that the Charter docs not'permit the vse. of Torce againgt
non-state actors): ’

n110; Tt seems odd fo suggest that a state would nat have the right to respond to o térrorist agt {if terrorists
fell outside the use-of force paradigm) when it s the ferrorists who dré the sggressors. The upshot of this argu-
ment would sffsctively punish states for the illegal force tged by the aggressor,

nll1, The use of force-against a won-state anitity may "be-the zmiy meais availableto a vietim state 1H ter-
minate the pérnicious use of force agaiiist it - force that might, in every respect, represeit the equivalent of
state-sponsored forcer™ Glennon, supra nolg 3, 4t 550,

0112, U:N. Charter art, 1, para. .
n1§3, Sea infra Section 11.A.1 for a discussion on the-customary international faw status of the UN Charter, -
n114, See Miciragun, supra note 40, 4t-103.

 iHE. Asrecopnized by the LE.L. in'ths Nxcaraguan paramilitary ease, the use:of force ragime does not
whally sbtain its nermiative conjent from the UN provisions. See id,

ni16: This discussion presupposes thatal-Qagta isresponsibie for the Septembier 11 attacks, Given thio
sibséquent reprasentationd of Osaiw bin Laden afd uthter al-Qaeda menibers, irwould not be unreasonable 1o
sondshudethat the m‘gamzatwn is responsible for the atisasks. Sea Beard, stipra aote 63, 81 577, Morcover, respon-
sibiifity for the attacks is 2 question of fact that is beyand tie scope of this paper. Therefore, vepresentations
miade biy the news media will betaken as true for purposes-of this discossion,

17, See Dinstaln, supra note 21, at 189, "Armipd atlacks by non-State armed bands are still armed sttacks,
pven 1fcommeneed only From ~.and xiot by - anurher State.” Id. ut 222,

w118, See Bob Harbert, Vital Statistics, N, Titnes, Oct. 22, 2002, at AZT.

7§19, 5ee The Pearl Llarbor Attack Dapt, ofthe MNavy Nayval Histérieal €1, 4t
htspffwwew. istorynavy:milffaqs/fag66- 1 hiti-(lagt visited Tan. 19, 2004),

n120; Study: Terrorist Attacks Could Cost Natiotal Bconomy Abdnt §.640 Billlon; Jan. 2’8, 2003, Asso-
emicd Press, vailable 4t LEXIS, Mexis Vbrory, Assooiated Prast file. The ¢ost oFthe teiror afiacks to New York
Uity alone is estimated ut-over $ 30:billion. Amy WestfEldt, Tetrorist Attacks ob World Trade Center Cost NYQ
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$ 33 Billion ia 5 %Bulmn, L‘xpms Bay, ASSOCIA” FLD PRESS, Mov.13, 2002; availsble at LLXIS MexisTi-

nl21, Approximately 22,000 people, almost exchisively military-and-civilian Department of Defénse-per-
sonpel; work-at fhie Pentagon. For official information on the Pentagon, see Defunselink, af
hupedirww.defeniselink, mil/pubs/pentagon/about.htm{ (last-visited Jan, 19, 2004),

n122. For:a digcussion, of theterrotist activitios by al-Queda against the U,S., see Davis Brown, Use of
Force Against Termorism Afer September 111hr State Rosponsibilily, Self- Defanse and Other Responges i
Cc:rdoza J.int'l & Comp. b, 1, 26-27 (2003).

nl23. See Dmsmm, supranote 21, at 189 {"A)serics of pin-prick assanlts might be weigbed in its totality
and count as an armed attack,™). One could argue that the attacks of September 1 1 amounted to no mure than
"ow-level" warfare. Thisargument might have appeal if the events of September 11 were the.full extent of
al-Qaeda’s activities conducted against the 1.5, However, this s not the case. As-noied above, whether an attack
rises to'the levelsuch that the. ught t6 self~defense is implicnted is a subjective determination. See infra Section
H:A.L. Given the logs of 3,016 Tives, the massive impact on the American econemy, the history of attacks by
al-Qneda againist U:8: interests before Sepieniber 11, 2001, and the contining military threat posed by the or-
ganization, the better arpument fy thatal-Qaeda’s actions-were: reasonably constrmsd a4 an aped attack that

trigered the right to salf-defense under Article 51. See id.

n124. W Chirtor art. 51, The right, of course, would afto ceisd to exist upon the defeat ol al-Qaeda.

nl25, 8.6, Res. 1368, U:'N'-SCOR, 36th: Scss A4876th mtg., UN. Doc. S/IRES/1368 (2001),-available at
hitplfeww unorg/Docs/Scres/2001/5¢2001 bim (Iastwsncd Jan. 19, 2004}

126, 8.0, Res: 1373, UN, SCOK 56th Sess,, 43850 T LN, Doc. S/RES/373 (2001), availdble at
hitp:4f n.ﬂrg/Dos}s,’screa/ZQ(]l/ac?OO] Jitm (last visited Jan, 19, 2004). The Council alsostated that.the
st mithods, and- prattises ol terrorism are €onfriry to the purpesesiand prmclples of the United Matioins ..

-1d, atPs.. '

ni27. §iC. Res. 1373, UN. SCOR 56th Sess., 4385th mig, 5, U.N. Doc. S/RES/A373 (2001), available at
hitpif wwwauniorg/IocsAoresi2001 /462001 v {Tast-visited Jan, 19,2004);

n128: Moreover, the-actions of other international organizations affirmed the riphtte individual and collec-
tive selt-deferise: WATO inviiid Article'S of the Washihgion Treaty: See NATO's Respoise to Seplember 11
Chronology,: v Tatoantehorism/ ahronnlogy htsneglust visited-Jan, 19, 2904) Thie Organization of
Aty ican’ Al recngmz,}:d the "inherent right of states to:act inthe dxérciss ofthe vight of individ-
ual i collsctive self-defense in agcordance-with the Charter of the United Nations and with the Tnter-A erican
Treaty of Reciprocal Asgistance (Fio Treaty)." Twenty-fourth Meeting of Consultation of Ministers of Forei fgn
Affpirs, Terrorist Thredt to tae Americas, OAS Doc. RC 24/Rus. 101, Sept. 21, 2001, available at
Hittpiliorm cas.ony/O ASpage/risis! RC.246 him £last visited Jan. 20; 2004), See also Beard, -supra wote 63, at
566 {citing Chatles Bremner; Buropsais Support 'Lx:gahmatc‘ s Actlon Times (London, UK., Sept, 22,
2081, 4t 2).

TE29, Laetter Datdd 7 October 2001 from the Permanent-Representative of the United Swies of Americnto
thie Elnited Nations- Adtlressed to the President of the Security Council, 46 1L M 1281 (.-?'Dﬂi).

1136, Far adiscussion regarding seme of the particulars coparding the custamary international Jaw sules ren
garding the use of forca see Nicaragua Case, supra note 49, at 105 ("It Is-clear that in customary international
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kaw i is nata-¢ondition of the lawfulness ofthie nse of fopod In seff-defense fic) thel a procetuee so closely. de-
pendéntor the content of a freaty commritment ahd of the Histithfions established by i, should have been f01~
Jowed."). :

131, For a discussion on the concept of necessity, see infra Section 11.A.2.

n132. In an address to the American people on September 20, 2001, President Bush stated:

. “Tha United States of America makes the fol]owmg demands git the Taliban: Deliver to Umtcd Sidtes apthori-
tics all the leaders of al Qaed'l who hide i yourtand, ..

.. Cloge tmimediately and permancully gvery tecrorist training camp in Af ghamstzm and hand over every
termnst and avery personin Ihmr support st‘mcture to*appropriate nithorities ...

...These demands arenot open to-negotiation or discussion. The Taltban must act, and act immediately,
Th;‘:y w1ll hand over the terroriss, or they will share ini their fate.

President Greorge W, Bush, Address to Joint Session of Congress, available at 2004 WL J104160{F.D.C. H %
see also Rajiv. Chandrasékaran, Taliban Rebuffs Pakistani Clerics' Call for bin Laden; Afghan Leader Vows
‘Plight Until the End' in 'War With the Infidels' if 11-8. Uses Military Farce, Wash. Post, Sept. 30, 2001, at A2,

nl3. Tﬂinbam lgader:Mohammad Omar reportedly promised that “the Taliban was willing jo. ﬁghz tothe
death to {protect bin Ladén from .8 mlllzaary forces" and spoke "4t lengih abeut the 'Virtues of going to war with:
the infidels” Chandrasekiran, swpra note 132, 2t A2 T o Taliban had-also rejected previons.calls by the UN
Secarify Gouncil to profuce the al-Qacda loader, Bge, % g L B Red. 1214, UN BCOR, 53d Sess., 39524 mtg,,
VN Do, BIRES214 {1998); $:C. Rek, 1257, Sessl, 4251st myg:, UN; Doe. SJ'RESII?&?G!)QQ)* 3.C.Res.
1333, .N. /SCOR $5thSess., 42518t ritg, UN. Diog, SRES/’ 1333 (2000).

w134 However, ligal donsiderations may; dictate policy.considerations.

n135. Sec Dinstein, supra tiote 21, at 220 (chalming-that negotiations must justify a delay in responding with.
gouriterforee). )

n136: Seednfra Seotion 1LA2.

a3y, Fress Release, White House, President Busfi Announces: Combit Dperations in Irag Have. Endc.d
(May 1, 20033 (transcript available at hitpi/lwww wihitchonse,gov/news/ releas-
csf?{l@:ifaﬁlmaquﬂtlﬂns{l] <15 html) (hast visited Jan, 19, 20{?4)

nlSﬁ. Ruef:ently $ix inore al:Qneda suspects were-arrested in Pakistarr with 350 pounds of explosives. One of
vas:a highly sought al-Qaeda leader, suspected of being, involved in several terrorist bombings,
the LSS Cole. Sce Kamran Khan, Pakistani Police Arrest Six Al Qatda Suspects, Wash. Post, May'1,
- A2F; see-also CNN: Al Qaeda Plot AgainstU.§, Efibassy in Manila, Reuters, Sept. 9, 2002, Moreover
thereceht attacks inl Indonesia siggést that al-Qaeda.and rélated organizations are still operatiotiat: Sce Eflen
Wakashim#' and Alan Sipress, Sautheast Asia's New Corps of Sufcide Bombers, Wash. Post; Aug. 16, 2003, at
Al _ .
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n139.-On e eve of September 11, 2003, Al Jazécra Telovisfon. broadeast 4 Videotape of sama bin Laden
and his chieldientenant, Ayman aZuZawaher in-which bin Laden referenced five of the Sepferriber 11 hijackers
and al-Zgwialde! "exhoried ragh resistance. Sghtersto ‘bm:y Amétidan troops.in Iraq." James Risen dod Bavid
Tohmsots, Two-Years Later: Qaeila Leadsts; Bin Laden is Seen with Aidion Tape, N.Y, Times, Sept. 11, 2003,
at A, stwalso Mital Falimy, Bin Laden Exhors Muslimg to Fight 'Briemy’ U5, Reutérs, Feb. 16, ;21363‘,

140, Forabricf difcession on the récent activities of al-Qacda that suggesm the brganization is not definct,
see mfm Sestiefi IHLB.I,

nl41, See supra-fete 77,

nl42. Forinstance; the ULS. response is not ljrnited to killing 3,000 terrorists with four civilian irliners,
Bomewliat ironically, however, over 3,000 suspectod terrorists lave been killed or arrested - approxiniately the
same nmber of persons killed on Beptember 11, Ses Prosident George W, Bush, 2003 State af" the Union Ad-

dress (fan, 28,2003) (transcnpt available at 2003 WL 187443 (F.D.C.H.)). While such a companwn yray havea

certain thatorical poignancy, itis unduly simplistic and not a true measure of proporticnality.

n143; The extent that the Taliban were complicitly, if not actively mvolvacl in supporting terrorism bears
upois the culpablllty of the state-of Af'ghamstan under Taliban rule and the nghl of the U, 5, tonse defﬁnmve
measures jn that cauntry Singe the scope of this paper focuses on the.attack in Yemen.agaitst the backdrop of
the defensive.vise of firoe-agaivst al-Qaada, issues Tégarding the use'of forte against the Tal’han will not be ad-
dressed:-herki,

nl44, See Said Mohammad Azam, Kabul szcm, Eyg Bright Future Six Months o fom Stant of Bﬂmbmg,.:
Agence Franee Prasse, Apr.4, 2002; see aiso Sonia Bakaric, Taliban-Silenced Afghan Musiciang Pune } into
Cultural Revival, Agehee Francs Presse, Oct 21,2002, Bventhe harshest eritics of the posi-Taliban government
admit that e quamy oflifehag improved for many Afghans, See Todd Pitiaan, Group: Suffsring Continves.for
Women inAfghanistan; Role: Report Says that-Gains Since the Talibants Ouster Have Been Limited, T elegraph
Herald (Duibugue; LA, Dec. 18, 2002, at €5,

WS, See Wastfeldt, supri'now 120.

aldd. This. drg,ument s forther supported by thie fictthat if the LB, xesponse had been disproportionate, itis
1ikely thiat al-Qaeda wonld have bogn Qe fomted, ,

niiﬁ' Wiileihe jus.ad bellum governg when a state tnay resort'to fopse, tho jus:in bello reguldtes the-modal-
ities ofconflict affey tesinitiatian of hostilities.

n148. See Bost, supra note 44, at 139,

w4y, When asked about the objective of war, it.is.oot. ungomimon o heara U8, milﬁary menioer sy Ehat
the:goal s "o kill people.and break: 1hings." Bee, e, Lise L. Tarner el al, Civiliapsat the Tip ofthe. Spear, 51
A L Rev, 1, 11 (2001).("Thelaveof war recognizas that the purpose of tha military fn wartime is killing
peopleard brenking things.” (quoting the legal-advisor o, the Chinirtrian of the Joint Chicfs of Staff)). This say-
ing bas:more than a degree Hf buth,

n¥58; Seo Fun T, The Naw Franslation 48 (J: H Huang irans., 1993}, A mote recent statament of the. con-
vept: “The only legitimate eb;am whidh-8tates shonldendeavour to accampllsh during war is to wesken-the mil-
itary foroes: tﬁf g speiny; " Saiit Putarsburg Dcefamncm Rmnmmémg the Use, Th Thime of War, of Explosive '
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Projectiles Unider 400 Gratnmes Weight, Nov, 20/Dse, 11, 1868, available at hitps/fvewwiicre.orgfibl.nst Web»
RULLYOpenView (last visited on Mateh 7, 2003).

n151. LOAC seeks to “prevent things being donie in war that might binder the seturn to peace ... " Best, su-
pracnote 44, at £54, Thus, it is proferable fo make the eheimy biend toryour will with as fittle bloodshed and do-

struetion 5 possible. Sae Gregw, supra note 62, at 15.

n1:32, There is no single definition-of war, bul mos! definitions acknewledge thaf vioJence is 2 means, 1ot an
end, Fora discussion on thiv- defiiiition of war, see geuera Uy Dingtein, suprd note21.

n¥53. Limitation and restraint are the overriding principles of the law of war, Best, snpra note 44, at 157,
nl54, See id,
ni55. See id. at 159.

ni56, Military necessity as discussed Rere Is simllar to bit not the same as the concept of necessity visspvis
Jus ad belluin dispussed above. As deflned here, m:htary necessity concerns itself with the application of force
against gperticular person-oi“objest; Te,; {liv-atéack in Yemen,

nl57.8ee generally Grovn, suprz note 62, a1 348-50. Even Napoleon professed to pbserve some form of
military. ngce‘.\zsﬂy "My great maxim has always been, in politics.and war alike, that every injury done 1o the
enéitly; even thongh permitted by the rules, is excusable ouly so far ds iris: absol itely necessary; everything
beyond thit is-eriininal, " Best, supra ndtée: 44 at 242 {citation omited).

1158, Gresn, supranote:62, at 122
1149, 8ee Best, supra note 44, 2t 27213,

n160: Althetigh the concapt-of military negessity seuks to make battle more. humanc, it also correlates with
effective military-stiategy. '

nl61. Professor Green refezs tothe: prnlmpiﬁ of dtscmnmnhm as the " prmciple of idemification," which isa
digtinction wnhcnt a differente. See Grean, supra note 62, at 330,

ni62 Beeid.
nlh3, Sowid. at 351,
wl6d, Id.

0163, The-concepl of pmpurtsma}ity is cammonly misunderstood becanse thetermis often used in the vor-
naoular and notas a lerm of mt. See W, Hays Parks, Alr War and the Law Qf"War, 32AF. L Rev. 1, 168 (1 90,

n166. For obvious reasons; it would not be preferable to-use o tank round- agdinstan individoal suldier,
However, if the tank was the-enly weapon available; it vould be per fectly Tawfhl upder LOAC totarget the

erigny corhbatant.
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11167, See generally Green, supra nofe 62, at351.

168, Walter Gary Sharp, Sr., Revokingan vAgpressor's License to Kill Military Forces Serving the United
Nations: Muking Deterrence Personal, 22 Md J Infl L. & Trade 1, 11-12 {1998),

#

nl59, Sce Bdst, supra notg 44, at 129,

1170, See Percy Bordwell; The Law of War Between Belligerents 74 (1908), Dr. Lieber was an internation-
al legal scholar and pmft:ss& at-Columbia University who was commissioned by Presidert Abraham Lintoln to
dralt ¢ definitive statement régulating the conduct of Unlon forges, partially out of moniiting concen for the
problems associated with gnerrilla warfare. Sce Purks, supra note 165, at 7,6 alse BEST, supra note 44, at
155, To view acopy of the Liehbr Cads, sée Instiuctions for the Geverimentof Afnies of thie United. Stmcs it
the Fiold, Apr, 24, 1863, aveilable at hitpe/fwww.jore: org/iBLasfWebEULL?OpenView {last visited Jan. 19,
2004).

71, Pnigsin, The Metherlands, France, Rusin, Serbia, Great Britain, and Spain 4]l epacted vodes during
thistitheframe, S¢o Green, supra note 62, at30,

1172, See Parks, sipranote 160, at 7.

u173, For a more complete discussion on thé:conditions that éxisted in the mid-nimeteenth centary that gave
riseto the prorulpmion of the Hague and Geneva.Conventions; see Best, supra note 44, at 158-59;

ni74. Ono.oxample was anew bulley developed by the Russian government that expanded upen contact
with human tissue, [t was thought that the:new projectile would ereate unnesessary migery on the battlefield. See
Boidwell, sopranote 165, at 87, seé also Green, supra niote 62, &t 22.

T TS, See Best, supra nots 44, at 159,
0176, Bordwell, supra.niote 1565, at 128, (eitation ominisd),

n177. "Thie Contyacting Partios sngage mitually 10 renbunce, in case of war among therselves, the e
ployient by-thieir military or navel tsoops of any projectll of & weight bolow 400 grammes; which is sither ex-
plosive or charged witk fuhmnatmg or inflammable substinees.” Ses Ssint Petersburg Declacation, supranate
150,

:ﬂ'?ﬁ “See Projectof an ]nttzmamup yegharation Convgrning the Laws and Custens of” War, Aug, 27, 1874,
available:at hitpi/fwwicre.orglihlnsliWebFULLIOpenView (last visiled Jan. 19, 2004),

H170. 70, ait. %

n130. The "ghject [l the conforence was] fo revide the laws and genéral eustoms of war,-sither with e , ;
¥ ol definingthim more precisely or of mymg dewn Gertain timirs for the parpose of modifying their scverity -
a4 far asiossible.” Twenty-six states were in-nttendaice. Bordwell, supra note 170, at 129, :
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DlB1. Bee, e.g., Final ActOf the Entemaﬁmai Feiee Conference; July.29, 1899; Conven!,icn {1} with Re-
i aid Custoris of Waroiv Lard-and Ity Arinex; July 29, 186 Corwemwn (LY for the Adapta-
tiine farfire of the Prineiples of the Genova Convention of %2 August 1864, -July28, 1899; Becky.
rath IV_. 1), te Prohibit, forthe Term of Five Years, the: ‘Launching of Projeetiles and Explasives fram Bal-
loons, and Other Methods of Similar Nature, July 29, 1889; Declaration (IV. -2y Conceming - Asphyxiating Gases,

.28 .’Iujy 1899; Dgclaration {1V, 3) Concerning Expcmdmg Bullets; {July 29 . 1899), each-available at
https/fwww.icre. orghhi s WebFULLIOpenView {last visited Jun. 19, 2004).

nigZ .,'Fértiy'-.'fm;r pations atiended the segond conference. B-QRDWELL, Supra note 165, 4t 103,
nl83. Documients on thc Laws of War 67 (Richard-Gueiff and Adam Rebents eds., 3d.¢d.2000).

n184; Coivishiion Réspecting the Laws-and Customs of War on Land, w;th Annex of Regulations, Oct. 18,
1907, 1940, 36 Sear. 7277, T.5. No. 536 (Tan. 26, 1910) [kereinafier *Hague 1V"]. The preamble-to Hague 1V
states that "these provisions, the wording of which has becn inspired by the desire to diminish the svils of war,
4s far Ay military téquirements pomiit, arg intendad 6. serve 4s a-gentral rule of conduct for the belligerents in
theirmutyal relations and in thedr relations withi the inhabitants.” 1d,

n185. See Annex to Hague IV, supra uote 184, Althongh providing for tules to distinguish betwoeen bellige-
reiits and non-belligerents was not the purpose of the Peace Conferences, it was largely viewed as a positive de-
velopment. SeeCrsoffroy Best, War and Law: Since. 194546 ¢1994):;

nigs, -&ae"ﬂest_, supra-note'44, at 180,

1187, Hague IV, supra note 184, For a dissussion of other criteria that were d1scussed but rejected at the
Hague Conference; sce Bordwell, supra note 17, at 231-32, Protoco! T 1o the Geneva Conventions has & more
fiexible definition of combatant in that faveful bell igerents-do not always need to. distinguish themselves from ci-
vifians. SeeProtocol Additional 1o the Genever Conventions of Ang, 12, 1949, art. 18, and Relating to the Pro-
tection‘of Victimé of Infernational Atmed Confliets; Dec. 12, 1977, 125 UST38. 3 {en:ered inte Yoree Dee, 77,
1978) [heremaﬂ@r Protiicol 1), Howevar, Protovel 115 not dmnussad here i thidl the U8, is nota party 1 the
sonventicnand ity statiis o5 chstomary mtf.:nntit:-nal Y i dubiois,

nl&& A htarai veading of the Hagus Asinex infglit suggestthat memibbrship i an ammy irréspective of the
Fot ; i il belligerent status, See Bardwell, supra note 170, &t 228. However, it
wuuid b caralrary to thi purpase of thi rules in drawing distihctions to mcrcly allpw formal assosiation with @n
armed Toree'to -obtain {he-projections: quOAC In:support of this argument, an eady nineteenth century author
d-thit in dmﬁmg the Hague Conventivns it was almost taken for granted that combatanis must CHITY HORH
openty.and observe the-lows and customs of war, for it was un;!arswmd thata soldicr i the service of his vouniry
wondld niscessirily mestthese requirgmeiits: Sey nl at 232, Thus, the Hetier position is thiat sven a momber of an
rmy must adhiere fo the four Hague criteiia to'merit the-stats af & Tnwiud helliperent.

1185: The preambla provides in refevant parf; “§t Has nol, howsvar, been found p@sal’biu at present to con-

cerlTépulations covering al the clreumstances which aridein practice; on the ofhar hand, the: High Contrac;tmg
ies cloarly-do siat inténd that unforeseen cases should, tn the.absence of & written undértaking, beeft to the

Hittcary judigment of military commisadees, Untilamore complute cods of the laws of war hag been'issusd; the
High Contracting, Parties deem It sxpedient to declase that, In sases vot-included inthe Regulations adepu:d by
thems, the: inhabitants and the belligerents remain under the protection and the rule of the priniciples of the law of
pations, as they result from the usages established among civilized peoples, from the laws of hiumanity, ng the
dictates of the public consciencé. Id.

2190, 14, For mgre-information on Fedor ngk;‘::qwiah Iartens, sée Best, supra note 44, at 163,
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0191, Hague 1V; supra nete 184,

nl9% The Cohventians arc unquesth;ai)iy reccxgmzcd as custorriary international law ard are, therefore,
binding upon all states, See Grcan supra.nole 62, at 135

n193, The movement was spearficaded by-Geneva businessman, Jean Henri Dunant, who was horrified by
the deplorable figld conditions he witnessed during the Rtatian War in 1939, Mr, Dunant, with thres otfier citj-
zens of Geneva, founded the International Committee of the Red Cross (ICRC) in 1864. See Francoiss Bory,
Originand Development of Intemational Humanitarian Law 9 (1982).

n124, Bordwell, supra uete 170, at 83,

1193, Convestion for the Amelioration'of the Condition of the Wonnded in Ammies:in the Field, (Auvg. 22,
1864), available at http:/fwww,icre.org/ihl.nsff chFULL?Opchmw (last visited Apr, 21, , 2003).

n196. Bordwell, sipra note 170, at 86; seealso Best, supra note-44, at 151,
1197. Sec Green, supra note 62,4 43.

n148, For instance, the: four conventions share certatn pomimon afticles, most nombjy common ARicles 2

-and 3, See-generally Amelioration for the Condition of the Wounded and Sick of the Arried Forces in the Fitld,
Ang. T2 1949, 6UST 3145 (Geneva 1), Gepeva Convertion for the Ameljoration for the Condition of
Wounded, Sick, and: 3h1pwresk¢d Members of thie Armed Forees at Soa, Ang,. 12, '1949 6 LS T, 3219 (Geneva
10); Genevir Convention Relative to the Treativient of Prisoners of War, Avg, 12,1949, 6 US.T. 3317 (Geneva
J1); and Geneva Convention Relative 1t the Protsction of Civilian Persons in Timé ¢ War, Aug. 12, 1949, §
UiS T 3516 T Ceneva V) (eollectively referred fo as the "Geneva Conventions™). It was inévitable that the initial
intergstin providing for incapacitated: belligétents; who wsually beeame: prisoners.of war, would eventually:
‘gvolve ntesthe promulgation of standards foritic treattmient 'of prisoners of war. See Best suprancte 44, at 154
Profocol T 1o the 1949 Conventians, althoug)) not an insignificant developrmont in' huranitarian biv, will vige be
addressed here fortwo teasons, See generally P etocol 1, supra note 187, First, the protogol is not relevant to this
diseussion berduse it is not binding upon the U:S: nor Afghanistan {nor al-Qaeds) beoause these satities are not
parties to the 1977 Prototol. $écond, the Protocols status as a matter of customary interrigtional law is dubjous.
“The U8, has repeatedly voiced iis abjection to various provisions of the conventiof, ificliding the status-of
noncormbatants, leaving Jinle doubt 4510 the pratocol’s status as a matter of customary intersiativnal taw vis-a-vis
e U:S, See J.W. Crawwford, 111, The Law of Nentombatant Immuriity and the Targeting of National Elucirical
Pawer: Systens, 21 i“iere}zsrlv Worlid A 10, 167 (1 99?) (AL prosent, there are 143 parties to the Protocol;

. however, it Bas yet to gain universal acceptanse, asthe United States continues to withtiold ratification."); ditk
4. Gardam Noncombatant mmiinity and the Gulf Conflict, 32 Va. J IntT L, 813,:814-1% (1992} ("The provi-
siogis ol Fmtﬂcul - ineloding theyules Iﬂ%iatmg to.the protection of nencombatants, have been strongly opposed
by-some stiatés, partmuinrly a United Stares, afil the extént to which flic énstomary novm refleets the d@tmlcd

conveational uies 5 a coniroversial issua.™); see also Parks, supid note. 165; it:34.

199, See Gensva TV, supra ndte 194,

1200, Green, supra niote 62, at43,

0201, Sea peneuilly Genava 1V, supm note 198; see also Bordwel), supra-note 170;-a.320: This 1938 Draft
Convention for theProtection of Clvilian Populacons Against New Engincs of War de Fined the “phrage ‘Civilian
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popylation' .. s atl those riot enlisted i any brénch of the:tembatant services nor for thetinie beinig employed
e it any belligerent sstablishment:as defined in Aticlp 2. Diaft Convenition for.the Protection of Ci-
pulitions Against New Engines of War, aviilable athitpi//www.icre orgihlnsfWebFULL?OpenView
(last visited Jan, 19, 2004).

1202. See Francoise Bewchet-Saulnier, 'E‘hu Pracrieat Guide to Humanitarian Law 42 (2002); sée also Green,
supra. note 62, at 105.

1283, See penerally Geneva IV, supra note 194,

n204. See Michael Bothe ot al., New Rules for Victits of Armed Conflicts 293 (1982): see aiso GREEN,
supra note-62, at 165, )

1205, Thus, & person may qualify as a cjvilian-if he or she is not commarided by a petson responsible: for his
subardinates; does not wear a fixed distinotive.emblem; does not {;arry arms gpenly; or docs not comply with the
laws snd customs of war: See Annex 1o Hague YV, suprs note 184, 1, ch. 1, art. 1.

1206, The teri "unlawful combatant” cams frito favor affer ¥t was first used by the 11.5. Snprame Court in
Ex parta Quirin, 317-U.8. 1,31 [1942), a case tlmt gonsidored {he status-of German saboteurs under intermational
faw. The Germans were found on American soil and apparently were planning to. destroy severa] Sactcrms ir=
gaged it producing materiel. The Cowt's decision is not binding as a- matter of international law, but it is nene-
theleis ithistrative. Altheiigh the term Wagrée 't‘]y conggived, stutes have long grapplod with the. pmblem of
Yirrgiilar combatarits” and "myazauders.” See-Michdel H, Hofﬁnan, ‘Ferrarists Are Unlawful Beliipcrents; Not
Unlawfl Coribiatans: A Distinetion with Implications for the Fitire of International Humanitarian- Law, 34
Case W, Res.J-dnflLL 227, 228 {2002).

1207, One exampie is the €xistence of piratés. This convept is not dewloped hcre, but is.merely introduced,
See generally Rubin, supra note 90,

0208 Some commentators argue the terms "unjawfil conibatant” and "quasi-combatant” are misnomers, in
Thiat the word “combataiit” 15 a term of art that should be-reserved for individuals who satisfy the four criteria
undlgr e Hugue Annix. See Hotfinan, sipra note 206, at 228, Arghably, the term "unlawiul belligerent” rhay be
Trorg approptiate both as a legal and factual matter, Atiﬁzraé terms are vsed interchangeably hers,

‘ 7209. When if is impossible to distingish bstwesh citilians and belligerents, "the: stiomy, unablo fo ‘digtin-
guish batwesiv them and the worst breakers of the. pence; Kas been eompeiled to resort to measures of prinjsh-
‘mignt which have embittered the struggle and sown the.seeds of national distrust and'hate.” See Bordwel, suprs
THote 170 At 399, The Lisber Code alsoindirectly: ttmeiwd upon some of the problems antd consequences asip:
cisted: wlth unlawful usss of foree: "While deaeption nwarls wdmitted as a just and necessaey: smenns of hiost]
1y, aid iy-consisient witli lionerable warfite, the commion law of war allows even capital punishmment for clan-
destine o treacherous altempls to-injure an enemy, because they are o dangérous, and it is diffienltto guard

againdt them.” Ligher Cods, supranote 170, art. 101,

MY Beo generally Hague IV, supranote § 84;:Genava 1M, supra note 198; Genvva IV, supra niote. 198,
nZ11. See Hague 1V, supra noto, 184.

"212. Seq Hoffman, supra niete 206, at 228,
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n213. See-Gregn, spra note 62, at 105,
" 214, Seegenerally Ehipue TV, spratiots 184,
n213. See Geneva Conventions, supra hote 198,

216, See-Anpex to Hague [V, supra note 184,

n217. Ironically, a combarant /s immune from legal process for what would otherwise be eriminal behavior;
vet, he is subject to dedth without frial at the hands of the enemy - arguably the ultimate sanction. ’

1218, See Geneva 111, supre note 193, an. 4,
2 1?_. See Green, supranote 62, al 197.

nzgu For ardisenssion on soine bf the differences in rights enjoyed by lawful and unlawfil combatants, see
Daiiiel Kanstraons "nlawiil Combatants” inthe United States: Drawing the Fine Line Between Law and War,
30 Huwm, Ris., Winter 2003, at 18, 1921,

Aa21. Bora disdussion eomparmg 4:War against terforists with a war against a “legitimate” enethry, lepitimus
oy, see Sir Michael Howard, It's Not 3o Mush *War' - 1t's More Like 2 Funt, Times (London, VE.), Oct. 2,

20D1.

0222. 1d. Foran- analysis of Grotins' view obrunlawiiil belligerents, see Bordwell, supra pote 170, at 32,

323, Bee .6, GIA. Res, 217 A1), U.N: GAOR, Universal Déclasation of Human Rights; svailable:at
hittp:iwww.nnhchr.ch/udhr (last visited Apr. 19 2003); International Cavenant 6t Clyil and Political Rights,
G.A. Res. 22004 (051, ZLUNGAOR Supd. (No. 16) at 52, LN, Doe. A/GIT6(1966), 999 UM.T.5. 171
{entered into forn Mab, 22, TS76Y, Intetvational Covenant on Ecorpinicy Seilal and Cultural Riphts, G.A. res.
22004 (XXD), 21 UN..GAOR Supp. (Ne. 16) at 49, UN, Dog, A/6316 (1966), 593 UN.TS. 3 (en’tered into
force Jan. 3, 1976).

n224. See:Hagne IV, Supra nots 184; Geeva Conventions; supta note 198, arts, 99-108.

ri225. The Gengva Cofventions apply to "dll tases-of déclarcd war or o any other armed eonflict which
Thay arise between two or mare of the High Contracting Partles ....." Geneva Convenlions, supra nute 177, art2,
Mmreavc:,mu U5, governiment has:a policy of complying with LO AC inall armed conBicts. See Implementa-*
tion of thie DOD Law of War Program; Chairman of the JoiniiChiafs-of Staff Instenction 5810.01A, P 5a.(A ug.
27, 1999); see also Standing Ruley of Engagemprit for U.S, Forces, Chairmian of the Joint Clriefs of Staff In-
struction 3121018, A2 P Tg {(Tan, 15 2000, DOD Law of War Frograem, Dep't Of Defense Directive 5100,77
{Drec. 9, 1998):

1226, Soa Annex to Hague IV, supra note 184,
#227. 1d.

nm Sén By the Laws of War, They Arent POWSE, Wash. Post; Mar. 3, 2002, ai B3
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n239, Risen, supia fiote 16,

6230 Intemational law does not recognize a common definition of “tecrorist™ or “terforism.” See Jordan J.
Paust et al., Interhational Criminal law 995 (2d-ed. 2000). However, seanmingly most definitions reference the
unlawlil vse of violence agaitist-civitians, See John Alew Coban, Formulation of a State's Responge to Terrorism
and State-Sponsored Terroristn, 24 Pace Jot'l L Rev. 77, 78-79 (2002).

n23], See Bay, supranote {2,

1232, A leader who plans.such attacks 33 Tespongible for the violations of thie laws of war commitied by his
subordinates. See Yamashita v Styar, 327 U8, 1, 15-16 (1946) (holding a Japanese General responsible for the
actions of his subordinates); see also Brigadior-General Chartes I, Dunlap, Jr-, USAF, International Law and
Terrorism: Some "Qs and As” for Operators, Army Law., Oct--Nov. 2002, at 23, 30. (asserting that although
Adolf Hitler and the Nazi leadership did not fight inthe trenehes, nobody would arguethat their conduct was in
sccotdance with-the Jaws:of war),

1233, See Risen, supra niote 16,

n234. 1d. It is highly unlikely that. such 4 high-ranking al-Qacda leader would travel with individuals who
had'absolutely so connection to al-Qgeds. The secnrity tisk:aloiic would prevent this from oecurring,

N #4235, ge Antex 10 Hapgue IV stpra note 184, Without the-assistante of his assaciates or bodypguards,
Al-Harethi likely conld not liave as/effectively performed his Teadership duifes for ak-Queda; just as any. leader
relies upon the services of hig or hersnbordihates for assistance.

1238, 1t has been suggested that some al-Queds menibers wénr a black turbanthat might satisfy the re-

guivemerit for a distinctive emblem. See Jof Hendren; Respsnse fo Tervor; Gaptives: Not POWs, 1.8, Contends,
LA, Times, Jan, 22, 2002,:at A°1-12; sec alsd Neil P. McNulty, Guantandme Detainses Don't Qualify for POW )
Status, Virgintan-Pilot (Norfolk, Va.J, Feb. 1,2002, at BH, Tothe exterit that # tuiban is an-emblein, it is not
distimetive. 1t seems problematic.that a'pisoe of headwear that seoms to be trirema ible, especially when cdm-
paréd to furbans worr ¥ Muslims, would'be considered distinetive, Comparg this. to-tlie heddweat-worn
by U.Suand Western Eurgpeity military persounel that is ot commonly ayai in civilian stores, notrepululy
worh by ‘civilians, and hias seine indicia of rank or branch of service distingwishing it from other head covers,

1237, The al-Queda command and control structure discussed and approved terrorist operations, and alsy
considered and apiproved military operations. See Thomas Geraghty, The Criminal-Enemy Distinction: Prose:
‘cuting a Limited War Agalist Tertotism Following the Sepiember 11, 2007 Terrorist Attacks, 33 MeGeerge 4,
Fev. 551, 527 @003). ' '

nZ38. The. Arnex coftemplates "command™ in the sénse that a commander has ds jure authorlty over a pat-
sopnesersary 4o sompel compliance with e Javes-of wir. See'George H. Aldrich, Fditorial Comments: The Ta-
liban, Al Qoeda, and thig Determination of Iegal ComBatants, 96-4,LLL. 801, 893 (2602}, The Department of . '
Diefense’s definilion:of command, asthe “authority that 2 commander In the Ariiad Forces Sevwefudly exereisss
over subordinates by virtee-of sank-or assigninent,” lends su ppartta this interpretation.

D239: As a practical-neatter, there issonie validity to the argumient that because these porsons were killed we
will-mever be-ableto vesily thair identity-and; as 1 consequence, will nevier be able'to definitively-psvertaintheir
status under the jus in bello, However, this argument hasno hearing on wheiher an attack may procesd in the
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abssnceof complete information. There is ravely; ifever, complete information on the baltlefigld. The "oz of
wat” means that most applications of foree- will oecur enty with partial mformation. Morcoyer; as dxscumd in-
fra, states responding to acts of tetror should not be hamstrung by a Iack of information about organizations that,
ay-a matter of Gourse, condust:slandestines operations it vielation of the Iaws of war, Finally, the premisc of the
apgtment is that the U5, had.another option, which 1t did not. Previdus attempts to eapwre al-Herethi had been
unisucdessful, See supra Section 1.

u240. See Annex to Hague 1V, supre note | 84,
1243, This wiould bave obvions implications for the use of force regime discussed in Section 1L, supra,
n24§%. Bee Groen, supra note 62, at 105,
" 1243, See Hoffian, supra note 206, af 228,
n?.ziﬁl;'s};ﬁ Risen, supranote 16, |

1245, &s distnssed sipra ot (88, the présimplion is that a mermber of a wilitary will ipso facto comport
with the Hague. Annex, '

1246, See BBC World News, sopmmote 20, -

n247, The element of good faith is introduced {0 emphasize that a staté dogs net have carte-blainche authori-
ty fo-use force againstan inidividual without svasiiiable basis in fact or to believe that the person is'a lawful
thviges, v, 3 mbiber of . teTerist drganization. Theauthor (s of the opinionthi the notion af Zood faith i3 an

olijestive standlasd, iroplicit dirthe. applrcatmn of the jus in bellum-in that for¢e caninot bgaised i a diseriminate
“manner unless the intended rerget isreasonably believed 10 be a lwful one.

1248, See supra Seetion HLB.L.

n249; For initance, lawful cortibatants ace entitled to prisones of war status and its aftendant protections,
whereas nntawful combatants are net entitled tosuch’ prﬁtemmus See generally Geneva 11, supta note 195; see
algo Kansicoon, sufitanote 220,

A5 -Bee 'Sﬁ-préi»sefstian LB
1251 For a discussion tn'the eriticisms. of the Predator attack, see supra note 2, and accompetying text.
1252, Thet s, of sourse, tniess the sodiier da-firing Iis weapon blindly,

253, The .S, atlempted to rarget the !féqa Teadership in « missile sirike justa few Bours after the
1.8 -imposed deadiine on the fragl. egime expired. See Michael Gordon, Setting the Stage, N.Y. Times, Mar.
20, 2003, gt Al

1254, Michas] N. Schurrits, Stile Sponsomd Kssngsination In Inteifiational and Domestic Law, 17 Yale J,
Jar!A'IL SO0, 6370109 (1997). Assassinativn in peacetimg is défined somewhat differently: an intentional kifling,

UNCLASSIFIED

DRONE/DOS/000075



UNCLASSIFIED

Page 40
§UCLA L tav L & Far AT 331,

of a specifically tavgated individual, for apolfiical purpose, See Tyler J. Harder; Time to Repeal e Assassing-
tion Ban of Executive Order 12,333:.4 Small Step in Clarifying Current baw, 172 Mi. L Kev. 1, 5 (2002).

n255, Dunlap, supriisote 232, 4t 28,

1256, “The essence of tronghery is o breask of confidense.” ‘Sehmitt, supra note254, ot 633, "For instance,
an aftack on an individual Whio justifizbly believes be hns nothing to féar from the assailant is treachery.” 1d,

1257, See Tmlap, supranote 232, a1 28, Allegations of unproperly using a white flag have heen made
against the Tragis in the current coniflict with that country,

n258. "The cnnmpt of asgassination as » Timit on the use of force preciudes acts that amount to mugder: it
does not limit the-use of Torce in self-defense.” Abrgham D, Sofaer, Playing Games with Terrorists, 36 New Eng
L. Rev, 903, 907.(2002).

0259, Bven spplying the ralevant: definition of assagsination during peacatiine would likely yield the same
result, o the killing was.not likely done for political purposes. Al-Hatethi was not targsted for his politics, but
because he was a member-of s vi iplent terrorist organizatiop, whatever his politics may have been.

n260. Set;e.8., Review of ngal ity of Weapons Under Intemational Law, Department of Defense Instruc-
tion 5500, 15, Oet:16, 1974; see also Weapons Review, Air Fores: Instraction 51-402, May 13, 1994; Compliance
with the Law of Armed Cenflict, Air Force Policy Dircctive 514, Apr., 26, 1993,

" n261. Seeinfra Section 111 B3,

11262, Bear iy niind that the conedpt of miflitary necessity, 45 vsed in this context, Is somcwhal different from
{he condeptnf heeegsing with repard to-the jus ad bellum disenssed abiove.

1263, Bee Hefsh, Supra-ndite 2, at 66,

2264, See supra Section THL.AL:

1265, For liformaiion op fha AGM-114:Hel¥fire missile, see Fedn of Am.Scientists, AGM-114 Hellfire, at
Tttp:/wwew. fas, org/man/dod: 1) i/sysr’mtss:lﬁfagm&l-% htm- (last visited Apr. 19, 2003).

w266, Givilian veﬁi@igs—wnminiﬁg combatant personne! are lepitiraate targets. Green, sopra hote 62, at 191,

1267, A related: cxampia i thit the jus i bello would likely permit the targsting of Osama bin Laden gven-
it meant killing several civiliang, although a policy anglysis might produec a diff"erent result,
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