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SUMMARY: 
_Last November, a Predator unmanned aerial vehicle operated by American forces fired alleUre missile.at-0 car in 

Yemen, killing six suspected members of the al-Qaeda terrorist -organization. " Together, the customary international 
law concepts of necessity and proportionality,in conjunction with the norms established by the Charter, -.constitute the 
"Use of force paradigm" under international law. Tlins, - a state may rightfully exercise ,self-defense in response to an 
armed terrerist attack as Emig as the response comports with the 0*i-toes strictures and relevant customary international 
Iawnortn,S. 	that-the conflict between the U.S: and a1-Qaeda is governed by the jus ad bellum pursuant to conven
tionaland customary-international:law, at least to the extent that the U.S. is bound by  these international use of force 
norms, the legality of the Yemen attack must be viewed through the Priam of these two bodies of law. 	Specifically, 
American officials believed that the six men killed in Yemen were members of alAZraedri, a terrorist organization dedi-
(Wed to-creating fear among civilian populationS and intimidating governments violent means. „,„ It would be 
anomalous to hold that a belligerent is a protected person under the laws Of war. 

TENT: 
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Introduetioa 

Last November, a Predator unmanned aerial vehicle Operated by American forces fired a Hellfire missile at a car in 
Yemen, killing six suspected membersofthc -al-Qaeda terrorist organization. ni Sources both domestically and abroad 
oritibized the strike, aimed.* one of Cisme bin Lacien's top lieutenants, as an extrajudicial killing or assassination in 
violation of international law. n2 This paper will examine whether the attack was contrary to I*333] international law 
/md will describe principles of legal analysis likely to be most relevant in future armed conflict between states and 
tion-state actors in the global "War on Terror.."' n3 
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A,14g.i:t4m4tc use f tvattsnati (mai. militaryfOrce ;moat comply with two general requirements, the 	ad bellum and 
thejus in hello. n4 The jus ad helium are the rut es:by Which .a state- may lawfully resort to the use.of armed force in'the 
ittternational The jus in belle .establishes the modalities -  of- conflict once hostilitleS have been initiated. n6 Only 
after examining these two separate and diatinct. eon -depts. carrotie:aseerniin whether the II& Strike. in. Yemen Comperied 
with:international:law_ n7 

Section .I consists Oa brief fachial primer on the attack in Yemen. Section 11 discerns the jus ad helium in light of 
the use of Force paradigm established by thel.IN 'Charter n8 and extent customary law, and specifically whether the US. 
military response against al-Maeda inilowing the terrorist attacks of September 11, 2001 was justified as a proper invo-
eati on of the right.to self-defense. Alt analysts of these issues Concludes that the use of face paradigm ;IS astablished by 
the UN Charter and extant customary law, applies to military coritliets between state and non-state actors. In pardeular, 
I*334): the Charter'S use of.force provisions should apply to terrorist groups as a matter rcustojinary law because 
groups that can carry out armed attacks that threaten global petite and security sbould be bound by the very provisions 
that seek to constrain such hehavier. Although nonstate-actors are not traditionally subject to provisos involving the 
interstate uSe. -tif force, the current legal cOuttruct must evolve such that the application of the use of force paradigm 
depends 	the nature of the :armed coercion and not on the legal status of the organization using force.. These consid- 
erations dictate that :the j as belltim applies, to the on-going, conflict between the U.S. and-61-Qaeda. Section 11 cow. 
eludes that - the attackin Yemen wad:consistent with the jus ad helium, since September 1 I served as a reasonable justi-
fication for the U;S!s choice to resort to self-heiNand the.Sulf-help attack comported with the customary international 
law concepts ofmilitary necessity and propintionnlity. 

Section III outlinesthe kis .  in belle astonnelin the flUgue and Geneva Conventions,- in Addition to the relevant Cos-
tomaryprinciples of the laws_of armed conflict, and examines the particulars of the strike in Yemen in light of the jus in 
hello. Thwlatrofanne.d conflict seeks to limit the born= ofwe by liniiiingthemodaliti6- of the use °f force between 
belligerents,. pursuant to the coneeptS of occdSsity, diSeriniination, and proportionality The Hague und•Geneva 
bons,Which afford certain proteetione - tO persens ,Who unsex Ve the laws and customs of war, have. further refined these 
prinCipleS, By definition, terrorists who engage in the interstate .ture of force do not observe the laws of war.Therefore, 
they:nre not entitled to an elevated $tata$ tharWoOld grant Histo protections under thu jus in bello...As such, members of 
terror .groups are entitled to fewer rights than protected .persons :and lawful conabatants„ Therefore, they may lawfully be 
woo to iristanees. Of self7defense; proVided that the.:Other provisions of thejns. in boll° are ,Eso satisfied, Members of 
at-Oandol'elnygetively support anclengage. in terrorist activities, such as die six men traveling in.Yernert, -a61,. rightfully 
consideretturdiawfUl combatants,As unlawfikerunbatantS these six men Were larvfnliy -t4geted by the Predator drone 
operated by U.S.i.-forees..MereoVer, the sitikein Yemen. was consistent with the customary international law concepts of 
necessity; propo nionatity„. and diseriminatiem.. SpaiortIll then analyzes whether the attack we* an assassination or 
extrajudicial. killing contravention of iriternatiOnal law and finds that because tli -attack was carried out in the larger 
schen* efSeif-ddertse, the j uts in b.0110., was not violated, 

Theiast Section of this article exalt ines The ]:lis ad :helium and the jus in heitain the larger P0111tXt ottransnational 
conflicts•between state and non-state .actork-befOre "surritrinrizing,theititOrnational law underpinnings oftlic strike hi 
Yemen. 

1*-3,351. 

L:ftriekground tin the Strike in Yemen 

Tho:stellco in Yernen was aimed at Ali Geed Salim Sinen al -Harald, tho leader .of the til;.:Qacitta organization in Yemen, 
considered. one oftbe top twelve al-Qaedaqigtifet in the warld..:610 Al-l-laretika,lbruier bodyguard to Osamu bin 

Laden, had assOcrated Wittitk•top al-Qacda leader for over twenty yeetS. iii l It is believed that hit acted as the "coin-
tittitantititiStPOrdhiatOr" tit the Sept6nber - I I attacks against the n12 sand that he played a key rote ht the October 
2000 bOinbing: Of the USS Cole $alidlled 17 saitors .and neatly sank the American destroyer,. p 13 .  in addition to com-
Mitting.pther terrorist acts. rit4 Yemen, the ancestral Koine of (mama bin Laden, n15 is assisting the U, . in the war on , 

terror but:continuesto be a: haven for al-Qpeda n1.d preyiew-efibrts by the Yemeni $0Vertunent to delainni-Harethi.and 
ether suspected terrorists had been unsuccessful n17 and often led to bloody pre ghts that resulted - in the deaths of sev-
end pollee officers aud,soldicrs. rr 18  

Oh. November 3, 2002, tujoi at American and Yemeni intelligence team was conducting:surveillance on al-I -larethi 
widru Predator manawed aerial .vehicle (AY). n19 Al4larethi Wes-  traveling in a car with five other suspected 
r3:161 el-Maeda members in northern Yerram.r.0.0 The Predator, which was - controlled by CIA operators based at a 
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French military facility 	a2,1 a tiny nation about 160 miles west nfliremen, was operating-in Yemeni airspace 
with the permission of the Yemeni government, a.22 Once the. car WaS isolated far from any other traffic, CCA operatives 
gave the order to fire an air-to-ground Heil fire missile from the Predator at`al-Hare/Ws arr. n23 All six occupants of the 
oar were killed. n24 Al-Darethis remains were pOsitiVely i. entifled..tit Tha'attack was part of the orkgoing military 
confliet between the 	and at-Qaoda that began after President Bush deelared 'war" on terrorism following the events 
of September 11, 2001. n26 Since the.U.S began military ppm -AMA-a in Afghanistan on October 7, 2001, o'er 3,000 
suspected terrorists have beets captured ockided in action. n27 

1*3371 

11. The ins ad Bellum and the Strike in Yemen 

Many of those familiar with international law have suggested that there are no rules when dealing with terrorist organ-
izations. n28 This raises the:issue of what, Waxy, mons of international law apply to the military conflict between 
al-Qaeda and the U.S. To answer this question, the use of force paradigm under the UN Charter and extant customary 
international law n29 will be examine& Then, provided that some or all of the norms apply, the strike in Yemen will be 
analyzed for compliance with the jus ad helium, 

A.The Use of Force Paradigm 

1. UN Charter 

After the scourge of World War II, the international community sought to. establish a new normative standard for the 
use a force between state actors. The result was the UN Charter, which unequivocally outlaws the use Of aggressive 
force, nag The Charter's mandate under Article 2(1) elear: 'Ail - Members shall refrain in their international relations 
from the threat or use orf+DIVO against the territorial integrity or political independence of any state, or In any other 
manner ineonsistent with the Purposes of the United Nariens." n31 The &nutrient only outlaws the use ofaggressive 
farce; it.does.riot outlaw the use of force+) he entirety, and: recegnizes an eXception to the general rule by acknowledg-
ing the right tnself-defense., n32 Specifically, Article 51- provides; 

Nothing in Mei:wawa Charter Shall impair the inherent tight of individual or collective self-defence if.an armed-attack 
occurs against;a-Member of the United Nations, until the Security Coen ell has taken measures necessary to maintain 
international peace and security. Measures' taken by Membert ni the OKArbise of this right.of Self -lidemo shall be im-
mediately NM) reported to..the:Security Council and shall not in arty way afreg the authority and:responsibility of 
the Security Council under the present -Charter -1010o at any time such.action as it deems accessary in order to maintain 
or restore international peace end security. u33 

The fact that the language shies that the.right to self-defense is Inherenr.suggests that the right, which existed as a 
matter of customary international la Wbofore the Charter was adopted, n54 was incorporated into the Charter 1185 and 
continues to exist independently of the Charter. n36 

Although the Charter provides -for tho right to self-help, it gives little Ettidance regarding the modalities of 
set f•-defense, The requirement of a condition precedent means that the right may only be exercised in the case of an 
"armed attack." n37 However, the Choi -tor does not 	what donititnte$ an "armed attack." n38 This has left scholars 
to tlebate;..Whelher the right to 12.30.:eatiiitor force. exists .oily in easeaof an armed Weak, or Whether it -may exist .tit shim-
tions other than art atitied-attack. 639 Regardless, the generally accepted.standard is that() constitute attar:Med attack 
parSuant to the Charter the aggressiOn must be by armed force: and of sufficient Magnitude andtwerity. 00 Admitted-
ly, the'detennirration of whether an aggressive use of fame crosses theihreshaidand triggers the exorcise or:self-help is 
a subjective one r3391: tti!be.madebythe attac4od state, n41 Nonethelessthe determination is ultimately .subjeer to 
legal senniny by the intern:alit:mai community le conformity with:the preceding standard, n42 If an aggressive: use  of 
force does not rise to the level of an apod.attad,.a state may pursue traditional crindual law serrations, but may not 
rightfully respond with military tetiota. u43 

Despitethe Charter's recognition of the right of self-dcferise,the right is list unfettered. The Security Council !may 
intervene by takin&limeastires," which woald effectively trunc.ate .  the .0Xer6ist of solf-defense, n44, What constimeo 
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"rneaeures" as contemplated by the-Charter is subject to-debate, but the language cf.Artiete 51 suggests that the Coin-. 
cil"s actions:must be affirmative has in furtherance of internetional peaee and seem -  4y, n45 Indeed, mere words or rhe-
toric areirteefficient to divest a state of the right to eelfehelp. n46 Vinally, testate intending. to use self-help or engaged in 
.self-help inuSt report its intentions to the Security Council or jeopardize its Continued right to Me force. n47 Other than 
the limitations discussed above ;  the Charter does trot delimit the perametcre of selfzelefenso.n48 

1.1t,e use of force. regime outlined above is recognized as customary international law, meaning that itis binding 
upon ail states; even those few states that do net belong to the UN. nt19 Although it is still debated whether the Charter 
intended to codify customary international law as of the Charter's inception, rt50 it is undisputed that all states arc_haund 
by the document's norms, Moreover, nearly all states are members of the UN a5i and most of those recognize, if not 
observe, Articles 2(4) and 51 as the normative standard l'I'3401 for the use of - force. n52 Furthermore, the Restatement 
asserts that - the Charter norms. are generally recognized as jus cogene. n53 

2, Customary International Law 

Although it is generally accepted that the Charter's nornis have ripened into customary international taw, it is tees clear, 
whether customary international law has:mate to reflect the Charter in tato; that is, whether the Charter and customary 
law have become synonymous, n54 it has boon .euggested that as of 1945 the UN Charter "subsumed" and "supervened" 
cueternary rules for the mise: of force in their entirety. n55 However, any doubt as to the continued viability of customary 
international:Iaw was eXtinguished by the International Court ofinstice xi the 1986.case Concerning Military Activities 
in and against Nicerague (Nicaragua v. .U.S 06 in that case, the court considered ;. whether the 'US, properly exercised 
a right or collective self,defensOin aiding Nicaraguan 'contras" in response to an alleged armed attack on another state. 
n57 in reaching a decision, the court stated that Tutus for the non-use of force "continue to be binding as part of CuSto-
mar),  international law; despite - the operation cfprovisions of conventional law in which they have been incorporated." 
n58 The significance is That when the Charter's.norme do not apply, extant rules of customary international law will 
00YOM: Although the court 	net fully delineate the.custemary titles regarding the use °fierce, it implicitly denied the 
hegaMony the Charter by rettognizing that the Chatter 1*341 I and customary norms do not coincide exactly, espe-: 
tially With regard to the right of telf-tiefeil5e. n59 More importantly, the court unambiguously stated that the right of 
self-defense exists as a matter of customary international law, ri60 In short, while schnlers continue to debate whether 
the text of Article 5I ie a realistic and workable:standard consistent with customary International law, n61 it is plain that 
the use offoree paradigm incorporates convntionel and customary law. 

Cuetomoryintemational law is all The More hupormat when examining the perameters pf aolf.dore4c because, as 
previously reettguiZed, the Charter offers little guidanee, Professor L C. Green summed up the relationship betWeen the 
tWo_ bodies of law on the rightofself-defertsee 

While the Charter restricts the right to resort'to meesums of a warlike -character to those required by selfeiefense, its 
previsions only relate:to the jus ad hellum,.0ece cenfliethas begun, the limitations of -Article SI become irrelevant, 
This.means there is no cbligation upon a party resorting to war in self-defense to limit his activities to those.essentiall to 
iiis,self-defense.Thue, if ' n aggressor has invade Itis ter:hap/and been expelled, it does not mean that the victim:of the 
aggression has to cease hisoperatione once his Orli territory haebeen liberated, •He May continue to take advantage of 
the jus bello, including the principle ofpreportionality, until he, is satisfied that the aggr.cesor is defeated and no long-
er-coristitettes a threat, n6 

Without further enristraineeethe right ofsOINiefonse as-stated might appear to be relatively Open,endet however, oils-- 
toMe*.law.prescribes:addhierial limitations on the resort to self-help, Specifieally e 	well eetablished rule of.euse 
topiary international lew that:even when a state is lawfully-engaged itt the exercise of its inherent right of selfedefenee, 
its use of foreo must bit Iiinjtcdio that force necesearyettede fend against the attack and t* 42i meet be proportionate," 
n63 The concept of necessity-dictates that military force may be used only when there areae alter iative meant of re. 
rime"- n64 That is, ifa . state perceives-that it has ne other choice but to use Three in eat:defense, it may do so, provided 
that 	exhausted all reaSonable peaceful means' to. resolVe the-situatione65 and "delay in the use ertbree would 
Make it impeesible to guarantee the ilofenSe of the etate.":n66 Stated differently, an attacked:Mato May rightfully re 
Spout/.  militarily if it reasOnably believes that woe: is-the eriy option. available to defeat 	 in el:knit:1AM or 
redote the throat of future attacks, n67 116:W0v:or; in the tibstnpe ofn vonti fining:tile:a, the principle of necessity' woad 
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not just* the-use of farce. for instance, in-the ease of a single terrorist.ettack without -the expectation of another attack.
n68 Sumac ittosay, foreemay. not be used legitimately iirreprisal or to simplypunish.nri enemy. n69 

Necessity' et only limits the eircinristanees.in which defensive force inay tie used„ brit it also nets as a check on the 
duration in which:counterforcer/lay be used, 13y limit ng= the use of foree to circumstances only when nege,sattry, 
lows that once military operations.have been initiated,,they.Must cease when en enemy haSbeendefeated or no longer 
has the meapato=fight. -r170.  In that sense;  the concept of noceasity -effectively imposes a cap on I*3431 the lawful pe-
riod of hostilitles. For example, a victim state would be required to cease [totalities if the leaders of anoppriting forge 
siwrendered. Note that the principle of necessity, as a limit on the acceptable duration of hostilities, is outcomes deter-
minative that is, until the enemy is vanquished -and is not temporal in nature. There is no time limit or expiration date 
that obviates a justified use of counter force. nil Rather, the test is whether the enemy continues to pose a threat that 
can only be effectively countered with Armed coercion. While. the above rule is easy to articulate, its application may be 
mare problematic hi that -the exact moment When an opposing foree poses little to no threat such that necessity no longer 
justifies military action is arguably more of a . poligy cleestion than a legal qUestion. n72 Nevertheless, the point is that 
the concept of necessity regulates the use"of defensive force not Only as to the initiation of set l'help but also as to its 
continued app.) igati on. 

Another customary international law consideration relevant to the concept of self-defense is the concept of propor-
tionality, 'Which requires that a military response 0-cr The course Aif a conflict is proportionate tothe.thrent ptised by the 
enmity. n73 It is.not. possible.fortnenty states to calculate precisely the casualties mid damages that they arelikely to 
inflict on each otherdoring the course of a conflict. n74 This "is neither a necessary nor a possible cond Wow." n7:5 
nowevor, there must he some synini city: between,  the initial;use Of unlaWfullorce and the responsivecOnnter-force, 
based upon the gravity of the , preliminary attack and the continuing threat posed by the enemy. n76, For instance, a hoc 
learstrike iii response-'to a single terrorist attack . n which ten peep le.wcrekilled would be disproportionate. n77. 13 -A-
cause it is impossible to r3:441 knOW with any degree of certainty at the onset of a conflict what amount of counter 
force will be required to defeat an aggre-sior; proportionality is essentially, a:Standard .ofteasortableness that "Must be 
applied with some degree of flexibility."1178'Telgether, the. Custanary, international law concepts of necessity and pro-
portionality:, in conjunction with the norms established by the:CliartAr, contlittitethc "use of twee paradigm" n79 tinder 
international law. 

B. The lisa.of Force Paradigm and Terroria' Oi tnii iifion .s 

AlthoUgh.thttse of foree paradigmregulates interstate violence, the question remains whether the paradigm is relevant 
to conflicts with:'terrorist Orgeni.zetions, since such groups ate.non-state.actors. ri8.0.1 -t thepCrarligin is relevant, a sec-
ondary issue is whether tkparadigm applies to the VictiinTacd state, to tbAterror organization, or to both; The following 
analysis-proffers dint: convemional .and customary: use of forge proVisions-aheuldapply to  interstate „conflicts betweet 
state and nont:-state actors. Specifically, the conflict reglipe'established by the UN charter - should apply with equalforce 
to non-state actors, such as terrorist organizations,  as it does to state actors beemiSe to do otherwise would iindercutthe 
Chertee&Firitnary pnipose, the ttt".aintenattce of internatierial peace:and aceutity. The Charter tennot::bliid -terrof i grenps as 
a matter of conventional la:kin that no such group is a - Signatory- to the Charter, HoweVer, the Maintenance of global 
stability -dictates that transnational terror networks should he bpund by the doom-rice-a use of force provisos Mid other 
accepted international norms as -aviator of customary, international law. 

1. UN Charter 

TO assess whether the UN.  punter applies : to A conflict wih  a terrerlst organization, one must look to theprohibitive 
language in Article 2(#),. whieli states that "all Members Shall refrain from the threat or use of force against ... any 
slate n81:Supotlicially,, one could argue that the. Charter does r3 ,..1.51 not apply to situations involving non-state 
actors hecanse.thelanguapptplicitlystates Thar only "rneratiers" are bound by ha terms, mrd no non,state actor is a. 
member of the UN. Moreover, the Charter's statiis as a treaty means that it can only hind states qua States. Therefore, 
thetharter, is mit binding upon non-state neters,as a matter of Conventional law; n82 TO the extent that these points:are 
technically corrobt tenoristerganization i  as a ilonttiitt entity, cannot be hound- by the Charter as a-matter of ettiVerl-
tionat 

The-morc difficult. question is whether the Charter's norms are controlling as a mailerof customary international 
law in an armed Conflict between a state arid a . terrorist group. As previously discussed, the Charter, us customary law, is 
binding upon all states, evenn on -M.  inetribeiS. n83 However, the fact that the document's norms bind all states does 
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riot speak to the issue of whether they bind, or should bind, non-state actors: Stated differently, a customary norm that 
binds all states is not necessarily binding upon a terror group, a non-states entity. 

An analySis of tbe-competi ng arguments suggests that the customary. use force provisions sinntldbind non-stale 
actors. TerrOrist'organizations that use.aggressive force against a state -that rises to`the level of art armed attack should 
not.oscape the Very provisos of the Charter that seek to constrain such behavior, There arc two Interrelated reasons sup-
porting this conclusion. First,. an entity that elects to use force on the international plane shouldhe treated as.an interim-
tional actor and should be bound by accepted international norms. This 'argument is supported by practieal onnsidera-
lions. nFA Asian Brow:die stated: 

[International] lawyers cannot afford to ignore -entities which Maintain some sort of existence on the international plane 
in spite of their anomalous charter. Indeed, the role played by politically active entities such as belligerent communities 
indicates that, in the sphere of personality, effectiveness is an influential principle: n85 

i*.3461 

SecOnd, ft would be inconsistent with the purpose of the Charter the maintenance Of international peace and security 
-to 'allow terrorist groups that engage itt transtrationai armed conflict against a state to fall outside the Charter. n8:6 Irt . 
short, the.nature of the terrorist act should dictate whether international boons apply, not the nature -  of the organization. 

The fact that terrorist networks, as private.actore, are not 	recognized as subjects of international law 
should net deter Ow applicability of' the Charter's norms to such organizations th at --11  transnational Ance., n87 Ostensi-
bly;  the legal , 

issue.is the application of 'public international law to-non-state entities that ore genethilythouglit of as pri-
vate actors. Public internalionallawdoet not typically apply to private entities. However, in the 'aftermath of World War 
11, international norms have been able to adapt to unanticipated sitiartions to the point that the line  between, public and 
priVate-internationallaw:has-beethne increasingly blurred, Matters that were .oriee thought ..to he issues solely between 
state actors have devolved teinffent private entities and. private perspro, 

At the end of World War Ii, a state. centered approaCh to international laW tbatdid not recognize the individual as a 
subject orinternationd law existed The continuation oftbis approach Woilld have Meantrhat the.Axis leaderShip woo ld 
have.been largely immune.:frorn: Violations brvaritras international linman itariari nOrms .. However, the post-warjori-
Sprudenee eVolVed.suehthat titlividrials.cc tald.k e held responsible for Violations of internatiOnal-norrns, recognizingthat 
individuals were ultitriately'realmsible for Ilt6.intillions: of deaths suffered 401e :hands of the ktis:govenunents. n813 
Arguably, if antiqtratednotions :of legal personality had riot been revisited 'et Noremberg,the international Military Tri- 

. bu als tniknoun-have beentimstituted and impunity would have prevailed_ Fortunately, the legacy of Nuremberg in the 
twolity4irst century icthattraditIonai:notions of international legal personality have been severed from sove-
reignty, so that the state is no lodger the sole actor on the international stage. n89 

anst as the jurisprudenceatVpremborg evolved to account for the violation of international norm by previously 
nitrecOgnized sUbjeets Of lOtentational law, a.simillir innovation is warranted to hold :terrorist organization's accountable 
for. the unlawful use a force. 106 Admittedly, this. might require that terrorist organizations be grunted limited interne-
tional legal .persomtlity, 'While-the idea of granting terror grOups de lyre _statu*clOoS not-tititaitly into pre:Conceived no-
tions under the UN t.harfat, :n91 it is . crinsiStent with the norms that have developeti siiiceNutemberg. nilTo cocci), 
flake the argUrnent that terbrist'groupSshokild enjoy some incidents of international legalstatus, it helps to-think.of 
the sitnilarities between terrurgroOps'and rion,g0Yettrneutal orgai*ation4:(NG04 Ari 1 ■100.  is an international Nir-
ganizatiOn that is. neither affiliated with nor under the direction o6r governurentila... but rather is composed :of private - 

.n93 Although; Isti) , xio not enjoy international legal personality, their status has evolved such 
drat they are increasinglyrecognizeti 7tie'Mtbiecis of international law with some incidents of international legal.status. 
.104 - Aierroristnetwerl(that operates own  global basis, ingest as it is an association of perSaiis with a common purpoSe 
not affiliated with a.stete rargo.ably has attributes Sint ilar to an f'*34fi1 NUO, n9S, It folloWs-diet- snehnetworksabotrld 
not be prohibited :from possessing: some incidentS. of infortiatiOrial legal aatusAfithe consequence'. is to enhance theirlic 7 

 cOntitabilltynnder international law, This is net to SaggVatthat -a group organized 'for an illegal purpose, supb as a: terror 
riganization'i  BMW enjnythe'sanic lc-Kik-troy es:an "1, 30 organized for a logitlinnte purpose. instead, turret. groups . 

Shriald only reeeiVe litnited,,albeit definite, form of international personality, with a focus on the rights of states -and 
the international eommunjty to bold such orgatikatiOns accountable for violations of customary use of force norms. rt96 
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Fti,a 	the:Charter's ,  rionns were appl fed .to the actions of.terror organizations, the purposeof the Charter to 
niuMtairt lutcruational peace and security ,would be furthered, Conversely, the Cktatier's principles would be ill-served if 
the activities of rogue :groups fell outside the document's norms, A TiOrl-state entity, that uses deadly force on a global 
scale: can just as easily threaten peace and security as a state entity can., An armed attack prothulgated by a non-state 
entity is: still 	armed attack. n97 A state's riAtional security is no le,ss threatened because the offending organization 
may not be recognized as a subject of-international law, ri98 	Glennon stated', 

The whole pumost of permitting a state to use force to defend itself from attack is to prevent massive injury,. That in-
jury is no Jess significant if private rather than public wrongdoers inflict it In contemporary times, non state actors are 
as capable of inflicting widespread injury as many state actors. n99 

Arguably, a terrorist group may pose a .grealer threat than a state that possesses similar capabilities. n100 Regardless, 
nortastateactors have, as a practical matter, the same potentialto wreak havoc with international peace mid security as 
do state actors_ Therefore, the Charter's nornsi'which seek to limit 14f3491 interstate violence., should apply equally to 
:all transnational acts of.anned aggression, regardiesS of the proponent of the violence; n10 I The focus Should be on the 
nature of the violence,: natort the legal:stern§ of the aggressor. Not operating-according to Oda logic .  could create a 
double standard that would require states to follow!the Charter's: strictures; While terearist groups would folloW a .differ, 
ent set of berms, or perhapSna norms at a A patchwork ofivies. would only further convolute the:already Ppaque use 
of force paradigm, ,leSseningthe viability of the Charter and :destabilizing the pursuit of iilt5plOi0J10 ,..00IAlity: Explititly 
incorporating' terror networks under the umbrella:of the 1_rtl .  regime would only fortifY the use of force paradigm. 

•One: _COtild conic 	holding terror grOups'acoountable tel: the current conflict regime i-unneeesSary- since the 
currently: -.6xiSting Criminal -nonnt,Obviatethe need to:Imposelhe Charler'sstatidardschyserving Os :a-sufficient check on 
tent tar.' rrl02 It: is: -tate - that a meMber of a terrorist -orgauization•enn,be held judividuallyaccountable :through the applita- 

trintinalnernes, but this argument is not persuasive in that the current use of force regime employs a two-tiered 
approach to restrain the.aggressive-  use.of force by state actors. n t 03 Specifically, the UN Charter and other customary 
norms impose restraints on the use.of force .  by states qua state, 11104 $imultaneous)Y, criminal Jew norms impose 

on individual state actors, who use- forthe COntravention of inteniational law.; 6105 Fortwaute,,:traq's invasion 
of Kuwait 111 lik-60) 1990 violaied'the UR:Charter, for which the foniterstate Of Iratj could have:been hold-aceounta-

' ble'underbetheary cif:State reSporisibiiity.: tit 06:trares deposed leadeis::conld'allso nave been held'individually aecouUl-
abie•or comenitting crimesVaitiSt peam in violation of customary interliationallaw.n107The.exiatence Of a null. 
ti-tieredsysteM of accountabilityy implicitly rejects It.single4icred approach as insufficient to modify unacceptable forms . 
Ofbehavior .  yis a vis thqnst of fore, 

Al*O-tiered'"aceountahillty regime Should: applyqe terroristottinizations that commit heatilities Ort a global stale 
for the natne.r.easSt:that it applies to state actors at both the indiNiii4utiOnidgpveriglienOl levee: II is difficult to discern 
whya two -•M1 approach that: is deemed :necessaryta hold state actors n.scountableis unnecessary: to restrain Oman:-  
tions of tion,itatnactorA,:if•anything a multi-tiered approach is all the more essential to constrain the behavior of terror 
groups *-4,  became snob groups: have.demonstrated that they are less responsible:than states when using unlawful force. 
Moreover, to apgg9st that criminal norniS inAnd Of Ihenise I ves ere sufficient intimates that. the jus 'ad.. ban n1 is super- 

that_theijN Chatter is irrelevant and ServeS'no:PUrprise. llimea,n hardly be the case. If it Were-, this argument 
would. apply witli:egani force to hostilities -committed by states. That if criminal norms were an adequate'restraint on 
terrorists, Would they then not alsO:he an adequate  restraint  on  state actors? However;  a  single-tiered approach to ac-
countability rorthenSe of force has already been rejected implicitly. A mob viable explanation woula be: that while 
terrorists - are 	togindividualcriMinal:liahilityfor their actions, there should also be accountability at the _organiza- 
tiongiloye4 just. as there is for state actors. To , do otherwise would be inconsistent with the current use of force regime. 

l finally, itirnight seem pointless to :maintain-that-an:association organized "for an unlawful purpose should all under 
the auspices -of ilio Claiter. HOwever, for-lheY cry reason :that terrorist: groups do not abiderhy international norms, it 
behooves the intonational community to hold such :groups accountable Tp the Porter's directives, because in breaching 
the norms, International stability may be threatened. In 100 QNYS that if a non,state entity is going to use tome on 
a-eobal scaleohe muiptenance of global peace [ 3 -51] and security demand that the'UN eon Met management regime,  
should:govern that groujits behavior as ,a matter oft*, 
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Even if One were tolismisseatit (1flite. above arguments-that the charter's -provisions should bind terrorist groups 
as-a-matter Of lavvi.there:is nn question that a-slate that is attacked by aterrotist _group is bound by the Chartea norms -As 
a matter - ofboth.cenventlimal.  and custornarylaw,because. the language. of Article 5 1 does netrestrict against Who_mllit: 
inherent right of solf.defensc may be e*etelaethitil:08 -  Thus, a State may rightfully exercise self,4lefense response:to an 
armed terrorist attack itaiong .  as: the reSpense contorts With the 'Cliarter's.Strictures ,-And relevant cuStottialy. 'international 
law norms. in sum, even ifinternational norms do not constrain the ketiditS Ofterrotiatroups .at.arnatterorlin•iwith 
regard telthetiSe-offorce, they do define:the scepd of actions that a staid may take in response to an. armed attack by a 
non-state entity. 

Finally, one last argument pertaining to the applicability of the Charter requirestnention. One could argne that be. 
cause the Charter's language suggests that it only regulates the use of force between states, the use of armed force 
against terrorists is imperMissible in that any use of force not sanctioned by the Chatter is unauthorised. n.109 SuCh a 
reading of the Chatter is unduly ifernaw' in both a pragmatic and nonnative sense,. As a prattiCal matter, construing the 
Charter in such a manner would effectively leave a..Statc helpless by denying it the right of self-defense against an 
armed attack by a terrorist o.tgarikzation.. n110 This would be tantamount to unilateral disartnament by all sovereign 
stales againstacts of terrorism. n111 Under this theory, a state could only rightfully :respond to an armed attack by 
another state, while a tarot group woUld„-. Jti essence, be:granted immunity from ,all-acts of counter force. This outcom e 
would _fly in the face oftha:Charter's.purpose "tomaintain international peace. and security" and to "bring about by 
pettecthl means, ,.. adjustment or settlement 9ribterpuion.al' disputes or situations which , r3521 .  alight lead lead t 

_breech of the peace ,." ri.112 .Moreover., .interpret: Article 51 in-Such:Manner ignores the fact that the inherent right of 
self-defense, which is :also a matter customary international Iaw, e vista independently:Of the Chaiier. ill 13 nits,. even 
lithe Charter somehoW depriVettattate of the ithilitytd .defendaSelf against .a . terrotist attack, a state. still has that right 
as a matter of extant onSto_iitatylaW, 	--(riven the pragmatic considerations and the purpose of the:Chatter„ ,the.berter 
ansWer is that the use Cif force reghneaPPliels to hOstilities: involving - terrorist networks.: 

2, Customary intematiOnal Law 

Apart fidfn'Whetherthetise of ferce.paradigaapplies to conflicts with tertoriStgroups, the question remains whether 
extant rules of OuStoMarylaw s-govern hostititio- -.Mth slid:troops. al 15 TheforegoingAnalysig:indieates that customary 
law should apply to eOnflicts with terrorist Voumlbr the same:reasons that thd:Churter.upplies to such conflicts as a 
matter of customary law; Customary )`:ntemational.lawshould only apply to the extent that: at differs :from the:Charter. 
Nonetheless, cantliels1;idtweenstnte:and'nonstate.actors-Shoulti still be.bound byegtitat cuStommylaw. 

Applyingtheltil 	tollie.Strikein Y..enten 

Itt:thatthatOnfilict between the 	and .al',Q.aeda is governed by:the-ins: ad'bellum pursuant to conventional -attO.cus- 
tomaryinternatiOnal.laW, at least to the ..otorit that the 	.is bound - by these international use of forte norms, the leg0 --. 
sty of the Yemen attack must he viewed through the' :prisin of these two bodies -of law. Specifically, whetherthd..11 had 
a right to use self-help after September 1,.and•Whelhet the Strike-in  Yemen last NOVember was consistent with:that 
right n 16 

Whether the 	had a: tightto if,defertse and r the UN charter depends on whether the U.S, sustained art 
"arroad.attack" and on the.stibacquent r0  S:31actions oftheSecutity.Couneil. There can be. little doubt that: theletior-
ist attacks carried out bra14,>ttedn.ori Septernherlt wereof suffieictit gravity both quantitatively ant,goalitatiVelyto 
constitute an armed attaCk:es..crivisage4bytheChatte. 17 More people died on the morning of September 11. m18: 
than did.iitIttrigthe atitekOtiP44111tittlaer..n:119 fin. addition to the loss 	the: damage tOthe...Attiericart4ednoniy 
has been voitabd. at 	6310 - billim'thycipgIr2003. ttl20.10t only was the :soko an getiof .aggregior(againg civi 
liatisand civilian propegy,..bat the attack on the Pentagon, the heart of the p.s. military. command: atractore, was one-
quivOCally.att ,atta4 against the . state,. n121 Even if the hijaelting of four planes oar the morning of September `1 was 
viewed collectively a:Single event; it was but one act of aggresaion in a kat line of attacks by al-Qaeda against 
Americansand A-Mergean littereStSworldWide,:tifaThelbtatityof thuSelittitcks,sopport the claim that as of:Sept -anther 
12 . 9w I J.S, justifiably :own' tidedi..Etis both a d6fadto ands-dejiiit Matter, that it :was:: the Woad) Ofertarnierlsattatle: that 
triggered the whoontlight to sb)*dsg:ktf;dt-feat..111:23 

. ()nee international law vested the.t.l..,S.:Withthe right use self-helpi.the:10.8. retained the right unless tht 1:10.$0- 

entity Council took "measures . 1#3541 necessaiy to maintain international peace and security." n124 On 'Septertiber 
la the Council posseditre: sOltttiorretindetinting attacks, can -ht.:not:in. states to nottibaittertoritikand "temign king 
the inherenttigitt of:individual or .ectilettive. sa.defonee [sie] tri acodrd Mice Withthe Charter:" tal25: Later that thoutEi, 
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the ttncil reaffipmed the inherent  right of self4defense and Kiknowledged the need to combat by all means, in aecor 
dance With the ,C)510.0 of the United Nations, threats tointernaionalpeace and security caused by terraristacts.." nt26 
The:Stune r.esolutipn declared -under Chapter VII that the "acts, methods, and practices of terrbrism are contrary to the 
purposes and principles dale United Nations ... n127 While the UN did not .explieitlyeuthorize military aetion it 'did 
not needito. Action by the Security Council Is not a condition precedent to the use 	Rather, eue.nioy,eKereise 
selfhs 

de 
the,CouncilI takes actien. this'case, the Counellrs - repeatedreriflitnation oftheinheront right to . 	• 	 . 	• 

self, fense could be rensonablY construed: as irrip.licitly ro0041 iziitgthe.rightr of the US. 4Y:08e - self-help. rt128. Moreo 7  
ver, the Security Connell failed to. renounce the use of self--help even -after -the 	notified the Council that it had,:" in 
accordance with Article-51 .6 Nita Charter of the United N 	initiated 'actions in the exercise. of its inherent- right 
ofindividnal and collective Self-defence 	ng the anted attacks that were carried out against the United States 
on 11 September E-355) 2001 n1.29 If the UN had disapproved of the actions taken by -the U.S.,. it could have ex-
pressed its displeasMe by Voting to condemn such action, :  or it could have'formally terminated Washington's right to use 
self-help by taking "measures" as contemplated by the. Charter. Thp . Council has doneteither. 

Altbmigh the U.S. had a right,imder the UN Charter to respond with force, we nms,also examine whether such a 
tight existed as a Matter of cusiOrriary international law. Custornaty international law sanctions the use of counter force 
to the extent allowed:by the Charter, provided that - the precepts of necessity and ':proportionality are satisfied. U130 As 
required by the doetrine..of nceessity„, the United States did not respond. with force until it had explored peaCeful options 
in response to. the Septemberi l attacks. n 1 I Although it was not possible to -seek a negotiated settlement with 
al.„ Qaeda because the terrorist group is a clandestine organization with no formal legal representatives, the US; gee-
earl-tent. attempted to:avert conflict by, pursu ins the only other seemingly viable diplomatic option when it called - Upon 
the Taliban govenunent - to Produce ()same binladerrand other al-Qaeda leaders'believed.tobe.reSponsible for Sep-
tember 11, til 32 The Taliban -refused to negotiate at times seeming more eager to go to war than. the U.S. n153 After 
nearly .1*356] fourVeeks, Washington eoncluded that:  ivun the throat of another terrorist attackby'al-neda;the 
only Viable option was.tOnse military force. instead of -usingforce, the U.S. could -have, as a - matter ofpoliey, continued 
to puma a diplomatic solution, or chosen not to respond at all to the Septernber attacks, but 	considerations do 
not .dictate 	ON 	attacked state does not need to wait indefinitely befere -exerelstr% a tight to- 
use. counter force. Indeed,. a prolonged delay in responding to a terror* -attack -might jeopardize agate's right te ,ye- 
spono, n135 !us only -after 	oaadeleasible ,.overniregio pcadefully resolve the Situation with al-Qaeda through 
the Taliban that it those to exereise:telVhelp. Thus, the 	„application. of self.4efet* was consistent with the'Prin - 
ciple of military. nece'SSity. 

Vilethet :attack in.yernen. in November 2002; fourteen tit onths-aller: therattaekt 	 wan-anted de- 
pends on whetherthere ,existed a continued military.necessity, aSSitinitW ,by the jus ad.belium, which justified. the'tight 

self-elefema. ReeallthatneceSSitY is not, a temporal limit 'on the right te use counter Caro, n136 The defending. party 
may use responsive '6:wee -out-II the enerny is defeated. On November 3, 2002. the.day of the predator attack, the 
al.Quedttorganization was still :opeintibpal...11s leadership had not surrendered nor been defeated. According to a recent 
statement hy President 13usli,,,atimit'one-haleOftheal4)aeda leadership has either been captured or killed. n1 -37 While . 

 the exact number ofal-Qaetki. leaders" captured or killed in- Noverriber 2002 is unkaown, it fellows that far fewer lenderS 
had been captured or ictileci -in November 2002 than today. Moteoveri  this terrerist group has continually nohdtteted ter-
rorist . Operation SitIOR:SOpteAllber I I thi,n13tend recent itilteroertts by Osama bin Laden suggeSt that the:LOrganization 
still 143511 oesoSia„threat.n 139'Altbough these recent statements canna _Natty the existence Of 	necessity 
of the date of the.Predatatattapfciliey do ointerthe„continued viability of the -al ,,Qactitt organization since.$epternber 
31., 2001. Jt followsAbOt til.Qaeda.still posed a -threat° the U.S. in Noy ember 2002. Thus, it was reasonable tor the U.S. 
to condod.0.10.4owtafet 2002:thOt:milititry netessity„es required by the jus ad helium, justified thense.of Counter force 
against the SiK al7Qtteda trletribers found lo Yemen. r1.140 

Finally; eustoinary law mandates thatthe U.S; Military response is.proportionale to the continuing threatof force 
ffesed bkal-Qaotta. The concept of pro.ptirtionality, Which is baSed..upen a standard of reasonableness, allows the .0,S. to 
list..wi/AtOer force it deems neeesqury to defeat 41 -Qaptia, provided thatihn-foNe is proportionate Mille nature of the 
threat n1411 Because proportionality is not a mathematical celenlatien -requiring exact symmetry,theLi,:S. response to 
Sepleniberll is not liniited - tothellEktUre 	type;rfiltilawfiil force iriltially used bly.ni,Qatda. n142 Ity'fil I acoo -orits, 
the IJA.:rosponse has been proportionate. The U.S. has used conventional military: ibiteit to search for Osoma bin Laden 
and to destroy forees loyal !to,the.ril-Qaeda leader, in .additibri to Winsuspected terra:training compo and niOtintain 
hideouts. lo light 0:1111e  .threat 0-add by the terrorist organization, the resporigive force laud by. thel.),S.,eututot-he said to 
be disproportionate. 
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'The: strategic use of special jewand advanced aircraft again$tterrorists_ is noto . dispro_portionsto use of 
Such lt:suggestiorufailsundatstand: the concept of proportionality since F ..?ropoitionality does not limit the means of the, 
militury'resportso,'Morcover, the SuggeStlon that the'll.S. response is ,:aSyMmetrical in that there :has been a ions of .inno, 
cent life and damage to civilian prOperty is equally, without merit, It A unfarttitiate that. proteoted tenons have hist their 
lives in the:war in Afghanistan, Hower P:358.1 there is no.questionthataKaedaand its sympathiiiers were. the 
targutnfILS: actions, not d*Stateof AfghartiStanor fireAfghan'peop le:, n143 Equally as important is that the quality-6f 
life fOt most Afghans tins iinproVed,nit,d thelenuntry's long.terni rtrOSpects' . Cantina:1d Mature as it recovers .frotn years 
OfIltlibatt rule. it 144: 	ifone considers the cost to the economies Orboth countries, there no 'cittinSefisOrt 
between the .tinancial losses aufferect by the U.S,, estimated at Well over $: 600 billion ;  and the econontic impact borne 
by Afghanistan. ni0 Although proportionality is not based upon a simple dollar-tor4ollar comparison, the point is that 
the.actiOns of the U.S. have not been disproportionate, especially given the detriment to :Ole U.S. economy. In short,. 
considering the log of life orgy September I.1, the economic impact suffered by thc .U.S., and the continuing; threat posed 
by al-,Qaeda, it cannot. be said that the U.S, responseto September 11 has been disproportionate. nI46 

Tosummatize, thetise of force by the U.S, after Septerriber 11, and specificallynnN.overubor 3,, 2002, comports 
with the jut ad belluut in tot the-it.I.S, response has been consistent with ti*striettires . of.the IN .charter and customary 
laW: The U.S. resorted to force only after it sustained an armed attack, and 	atter Mernatter WO :  brought to the tit 
tentionof the Security Council,...Which gave its imprimatur to the use ofself.heiv Furthermore, the.te of force was 
.ins-titled by military pecessity,:ln light ofthethreat posed by.al-Qaecla and the unsuccessful efforts to-avoid confronta-
tion, In addition, the U.S.:response has been proportionate to the perceived threat, in that the U,S ,. has sought to limit its 
actions to only Mose persOns believed to belong to .al-Qaeda,:and: the practical ObServation that many senior al,Qaeda 
leaderS romaiit atlargelt .waainthis context that the targeting of the' sn petted -teritritts in Yeriten - Wat conSistent with 
'the: tis ad bellurn. 

1 *.3591 

Illr,Ue.lus in Bella. ansf.thOSINCO , itt YOrttOrt 

Although #1~e:;trs atib0oRsupports the .right of the. U.S. to continue to exercise self-defense: inthetace ofthepetpe. 
insl terrorist threat after September 41, the legality of the attack on thosi&snapetted al4)aeda mefeberS tinderinterna, 
tional Jaw must also -be viewed thrortfgh the 400 of.thejus in bell°, Whether the. Means of fOree employed was nonSis-
tent with the laws Of War_ 11147 TheJuS inhelhgarinsthe,baSis:of:What lOttiown. as-slag la* of Mined Conflict (LOAC) 
and:more biocms.itidlawS of War that have developed over the 
cerittirld 

A. The Law of Arm ,d.:0411flict 

17116- lavirlf armed coriflietia:n.botly-of intemationalcnStentaty and treatylaW-tlit g-dvurilsilow_fbite:maytit used 
daring .p.trilitary conflict The purpose 	,OAC is to make :warns huttuint 	 thoperiniSale 
0000of w.tef*::01413 Fgsbiotiorw):110 ,:t14-u.pe of force are designed to miniMithe. -eff 	f ects,ewur on belligerents and 

rionelligerents - alike..11.:mIght seem anomalous it -tat alegal regime would seek -:taitnpose a set ef.rnieswen the:.e4n-
Onetvf warfare, After all itthe:sphl treombat is to kill the enemy, nt4P-.effbrts ,'to:regulate hostilities ruight,seera so-
perfluotiaand inCertaiStentWitit thatttbjectiVe, FloWever, it has been Wittelynecrognized sioce SIM Tzttinthe .folarth cen, 
tutylIC.tharthettintin ,War to defeattheenerrty, not todestroy the diet*. n t 5tt WhilepurstiMgithe .forrilernray. 
result in the latter, the , ObjeCtive:of war is net to annihilatelhe adversary. n151 : Waris not :viblerree for the teke0r:ri - 
olenee, but the application :of military force necessary .[ ..4.161)1 • te.bringabout the 'etibruission care enemy, 152'Ttii s ii 
COtreept operates on the ipremise that war has limits n153. By placing liMiratirms ;  en.the conduct ofhostilities, the law of 
*al-endeavors to relativize the . irthere.nt .t.ension between .,viel epee on . tho'hattlefieldund the interest .o.fhomanity sp. that 
armed conflict does .pot degenerate itmte -savagery. n154 Thus, it is wet 1.aceeptcd international convention that military 
contests must be :fought withintheentifineset generally recognized standards, with the goal ofsnbduingthe enemy with 
as Tittle dettftictiOn as posSibie, 

General 'Principles: 

fundamental to the -notion oflimiteriv6ar i..s.the concept ,of mi Mary necessity. . rt156.1nthe con 
military necessity requires thatfOree ,may . only.  be used against persons or.ohleets contributing to an opponent's war of 
fart,:  whose total or pain* destmicti on is expected to contribute to the successful conclusion of hostilities. 11157. Profe.s- , 

 sot L.,C, .0reen put it-sum:Molly; 
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purpose elf armed conflict's to defeat the adverse party, The law of - armed conflict only permits such actions as are 

imperative for this putpOstiand . forbids acts which go beyond this and cerise injury to persons or clanitige to property not 

essential to aehinvirig this end. n158 

In application, military necessity dictates what objects may legitimately be targeted, nin kly placing reStrietiOnS on 
how force may be.used, nuilitmy necessity dinttushestheerfects of war on both combatants and noncombatants alike, 

n160 

r3.61.1 Central to the concept of -military necessity are the principles of discrimination and proportionality, which 
prohibit the:use of force in a wanton and indiscrinaintite Manner. n161 Specifically; the concept of discrimination dic-
tates who-and what may be targeted laWfully. If efforts to reduce the horrors of war are going to succeed, it follows that 
force should only be used againSt those persons and object actively engaged in the, opponent's war effort. n162 Thus, 
the law distinguiihes between civilians and soldiers, and requires that forcebe used in a discriminate manneronly 
against legitimate.targets. 

PrOp9rtignality demands that force is used in a manner to Minimize the collateral damage to civilian persons and 
property. n 161 Tt requites "weighing the intereStsarising from the success of Mc operation against the possible harmful 
effects upon protected persons or objects op the other." n:164- Stated differently, the gain sought from-accomplishing the 
military objective must be balaneed against the probable damage to-noncombatantS. Only If die-well,being of proteeted 
persons or property Is implicate.d is the concept of proportionelity relevant to the.battlefield. Moreover, proportionality 
is not based a Mathematical formula whereby the degree of responsive force is limitedto the Amount of force used 
by the:ugireSsor, The concept does not requite-that coanterforee be limited M. a lei taliOnis'or an ".in kind" response, 

tr16 7f an opponent chooseslo undertake tifferisine Militatyaetion using only infantry soldiers, the. defending force 
nutyusewhatever means it has at its diSpesal,..c, ,g,,tanks,..airplaneS, etc.,. in repellingthe attaelq-it.*not'!iimited to:res-
pondiog withits own foot soldiers. 'For. example, t is. equally lawful to target an enemy - combatant with a IV.11-A1 tank 

firing a 121 MM. shell es at iS:Witb.ertM16 rifle firing a 5..56 trim round. n166 However, it would be unlawful te raze a 
villageof500eivilians -to destroy ri - aingle ::enenry :Sniper ,  n167 :A soldier may target the enemy with WhateVer means at 

his dispotili -provided that lit; takeSl-rito aecenotTtbe possibility of collateral injury to civilians, 

1./f362f Although the aforernentioned COneepts,liatt the perniissible scope of warfare -, they are not inconsistent 
with war fightiog. Quite.thecoutrary, the jus in hello complements and suppprts litho principlesof warfare 

embodied in- the military tonceptS of objective, mass, economy, of force, ,surprise, and security." nI611. A inifiteryorgan-
iaition has resources, The supplies of both men And moterialtitelipitc. ThoSt resources must be nand intik Most 

effective 'and efflOient: manner. A:commander would therefore only watt to expend ordinonmeit targets Of military val-
ue rather than ohjectswith na military significance. ItWetild make little sense fettirgeta.'civilian; who poscs ria threat 

and does not contribute , to an opponent's war effort, as opposed: to an enemy soldier orrnilitary base. Thus, it behooves 
military personnel to.feIlow the . fUndarnental tenets Of the laws and castors of war because, If -nothing-else, notions of 

liattited worate,are also cOnsistent with good-Military pract ices. 

Conventional Law 

oaniefiejd on.stomhave 6kix d in one forth:or °that -tin0030-M tulles, but it was-enly in the-mid-to-late-nineteenth 

century that modem :efforts to codify! and tetirte- the customary laws of war began, Over the post 140 years, there have 

been many? attempts; otabfith pO6t.i*.e law based upon the notions of limited warfare. n169 The first modem compra-

hentiVe Cede0WarWtts -  drafted by Dr, Ann* Weber during the Arnerietin Civil War. ii 170 Although thoLleberCede 

was prOmUlguted: :for theEhenefit of Union forces, it served as a prototype for similitr codes that were-intredueed in s'av- 

eral countries between' 1570 and 1,03, n 171 and aMtinuddtb serve a§ -"the foundation for mach Oftne law of war as it 

was to--e4st over the next century, including World.War fil 

1'i63l 	- 
a. The.flague cznvtintions and the DefinitMn Of combatants 
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About th4 same time that the Ijell0 Code Was,introduced, a desire de-veloped among European powers to regulate the 
use of .modernannaments,:n173 Scientific and technological progress in the nineteentheentury had enhanced the de- - 

 structivotiess of weapons to unprecedented levels such that they were thought too inhumane for the battlefield. n) 74 
There was also'concem that the effectiveness ate 'now armaments would make them to diifficultto use in a discrimi-
nt0 manner, thereby threatening the:well-being ,of civilians: n115 To address these coneerns, several international con-
forums dedicated to eliminating or turtailingthe ,use of the.  the now weapons were convened; Specifically, the first Such 
conference was convened in St Potefsburg .  by the.Russian Czar in I868.for the purpose. of "Matting to all people the 
benefits of areal and durable peace, and, above,all, of putting mend to the progressive development of the present ar-
maments." n176 The St. Petersburg Conference 'produced an agreement limiting the use of a certain type of bullets. 
n177 The next conference,. held in Brussels in.l874, considered a variety of law of war issues, n178 but failed to garner 
widespread acceptance. Notably, however, -the Brussels Conference produced a declaration that, inter alfa, was the first 
to prescribe objective criteria for "Whoshouid be recognized as belligerents,. combatants and noncombatants? n179 

The next multilateral disarmament conference, known as the First Peace Conference, took place In Geneva twen-
ty-five years later in order to revisit some of the issues previously addressed at Brussels. n180 The 1899 conference 
1*364j produced several treaties n:181 that were subsequently-revised and modified at the Second Peace Conference in 
1907. n182 The second conference produced.thirteen conventions, n183 most notably the. Hague Convention Respecting 
the Laws and Customs of War on Land of 1907 (Hague IV). n184 The . Annex to Hague IV is significant in that it pm-
scribes a definition for those belligerents who are entitled to lawful combatant status that is still used today. n185 To 
that point in time, customary usage had foundlt sufficient to simply distinguish between those in direct, active military 
service . and everyone else, n186 but the Annex to Hague IV specifically articulates objective criteria that an individual 
must satisfy to qualify for lawful combatantstatus• The Annex providesin releVantpart: 

The laws,rights;  and duties ofwar apply not only to sallies, but also to. militia and volunteer 	s fulfilling the fol- 
lowing conditions; 

I. To be commanded by; a person responsible for his subordinates; 

2. To have 3 fixed distinct lye' emblem reCOgnizehioata distance; 

3. To carry arias openly; and 

4. To condaet.operations aecordence midi the laws.and customs of war. 

iii countries WheroToilitia or volunteer. colps 'constitute the army, orform part 	} 	y.are included under the 
nomination 'army." 

l*301 

Only individuals who satisfy each of the four cOnditions Cre entitled to de jure .eombalarit stains under international 
law„n188 Of particular importance is' that a helligerentrottst observe  -the laws of war inorder to qualify as a lawful 
combatant. This notion of reciprocity is linportatitin that it encourages compliance with the laws of war in that only 
those who observe thelmles are entitled to its benefits; 

The conferees at beat Hague Confe.renees recognized that their efforts to codify the Wisleirnary laws of war were not 
exhauStive and stated as much in the preamble to' Hague 1V, a189 Specifically, what has become known as the Martens 
clause, oarned.afterthe Rwsianlviinister of Defame NO -io proposed the passage, makes It clear tbst Hague IV does not 
and .could tint provide .for .every -eventuality in conflict n190 In those instances not 'addressed to the Convention, extant 
customary lnw according to 'The rule -of the principles of the law of nations" still applies. n191 Finally„ .although Hague 
IV didnot replace customary law in tetoi it as cbrn C to represent customary  inter ational E*3661 laW. n192 As such, 
it Is binding on -all states; regardless of whdtlict a:State is . e party te the comerifion. 

b The Geneva Conventions and Protected Persons 

A movement also began hi irope in the 860 1 s, to address the inhumane: field conditions faced by soldiers who were 
.hors do combat - those Injured and incapacitated during battle: n193 A COnferenee of sixteen states met in Geneva in 
Augusfinl364 ,n194 and in a miter weeks prOdneed the r864 Ocheva Chnventien for the. Amelioration of the Con-
dition of the'Wounded in Annies 	 W ith in. four years,, the Convention: Commanded universal respect' 
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throughout 'Europe. n196 The 180 Convention was subsequently revised and - a ended on multiple oceasions,most 
significantly in the.aftermath of WorldWar 

The W49 Genova Contientions establish the present-day body of bumanitarlan law lb: international and internal 
conflicts, n197 -There are fon.k -separate conventions'that each addrepo particular: area ofhwrianitarian concern and also 
certain COntinOn articles: n198 Thc ,scopeof the conventions was expanded 1*3071 to provide not only for:the treat. 
ment,ollittSons hors k combat lin is also Car the protecti on ofeiVillarrs:shiring hostll iliac. •SpecificAlly, the Geneva Con-
vention Relatiyotp Protection :of Civilian Persons in Times. of War 61•99 (Geneva IV) was the first: Multilateral effort fo-
codify-rules pertaining to civilians during coriflict and-"is'significant for our purposes because it stipulates the protections 
to which-Civilians are entitled, 11200. 

Although Geneva IV offers legal protections for eivilians in times of war, the term "civilian" is not defined in the 
convention. . .n201 The presumption: that a civilian is a person who isnot krnember of an armed force. ri202 As non-
combatants, civilians are considered protected persons who should be spared the ravages of war to the extent possible, 
consistent with the precepts of necessity, ..discrimination, and proportionality disctissed above. The tarn "protected per-
stm," however, is not defined in the convention tither, ri203 Thus„to the extent that the term "Civilian" can be defined, it 
ivapparently a:negative definition, in that persons vvho.are not belligerents:are presumed tobe civilians. a2j04 When 
reading Geneva ty, one. must glean from the context tea particular passage whether it is intended to .apply to civilians 
as protected persons, Repidless, it is clear that lawful belligerents, Whir comport With l':36S1 the four criteria in the 
Hague:Annex, are not chillians; arid aretheroforenottonsidered protected persems, ram 

e. uroawm Combatants 

In addition to'contbatants and none mbatants, there is. third :category-.of persons i  commonly referred to as "illegal 
belligerents* or "unlaWfu1cornbatanti:*ta0.61liat blurs the line.between the twOgroups, Unfortanately,there'have 
ways. been indiViduals Who' haVe employed arms but who'have refused to observe the rules of warfare. lair Theseper-
sens.tharoeertaintralts With both combatants and nencembattiats, but squarely fit the definition of neither, thereby di , 

 kiting the distinction between the two n.2.0? The existence -of' unlawfai belligerents is antithetical to the nations of li-
mited warfare, in that they severely pomplicaelhe: practical application of military necessity, the discriminate use of 
fore% and proportionality. n2:09..Altimughthe 'Hague and Geneva Conventions were dratted, in part, to address the On-
to of unlawful [*3691 belligerents,. the conventions` ait to:define the term. ra 10 Thqs, adeording In :the _Matient 
clause infklague IV, vve lutist lnoVto custornetY international le* u211 Generally, elistOM recognizes- that an illegal 
belligerent is a person who - takes up arms, .without authority, in defiant -0:0f the laws: ofWar, 11212 Because au -unlawful 
combalantiises- force without legal ,  jottifltation, he or the may beheld eximinally liable for the unlawful use offorce. 

3. The Significariecof Status 

It is iMptirtant- totrectignizoilic -dist ineiloushetWeen comb tits; :noncombatants, and unlawful itombatants 'because 
statue dietates'the -rights and duties to whieh . anindiv 'dual is _entitled pursuantio conventional -And customary law. n213 
Ain  :moiled upon nbeve, 061907. Convention Respecting the Laws and ctitoms of War on Land n214 and  the .1049 
Geneva CotiVentiOns n215 -  asoribpoortain rights and duties based upon an individutIs status. These distinctions have 
many practleal:implications -.13otemost„,combatants may lawfully engagoin hostilities but civilians may not Stated 
bluntly, :combatant  -may lawfully kitl sin enemy without tear oftegalProeeSs, whereas a civilian would be subjett..to 
criminal sanction for the SaineCOnduct:.CoriciatiVely, conthatantS ate lawful "targets whereas civilians, as protected per-
sons may not betargeted 	:Outing the tours -col a: war,. a combatant is at all times.Aslawfulthrger even rfhe is 
net actively engaged in 	A combatant's slants ondtt international law depends:pu his affiliation with the military 
and whether he Satisfies; the criteria to,,tbe !`!ague Annex; rt2I6 not whether 	activelyin.hostilities. Thus, a 
combatant is As much a.tawfultorget while enjoying a cup of coffee at*histro as be is while fighting on tire battlefield: 
n217. In addition, tawfial belligerents captured by the.enerny qualify for prisoner of war (POW) status and its associated 
protections,n218 but oiVilians, as noncombatants, are not entitled to POW status. n219 As a legal matter, there is no 
hasis for capturing a. noneMbaiant,  and'aS a practical 1,3101 matter, a civilialt would _ not usually be in a sitnaiian 
be capturedin the'tirst 	the battlefield, 

Wawful comhatantsare generally recogni4ed as criminalsan and have typically,enjoYed fewer rights then those held 
by lawful cotribatatO:and protected persOne..e2,20. contemporary times, some took the view that illegal bellige-
rents had -absoltitely no protection:under itileniatiimat law n221 -and, As such, illegal belligerents were often sithjeritto 
summary execution open-Capture, n222 Today, however, such inhumane traatmmt would be inconsistent with a hest of 
international treaties and Rutdanicrunl human rights norms. n223 Furthermore, the 'Hague Conventions of 19:07 nod 'the 
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Gerteva -Ctifiventiens Of 1949 tiUdine,  acme of 	rights 	 billig6tant.a.,::neiti as a right fa trial upon capture, 
n724 fitiwever, there is no dray f --0 ,captate 'Or to: take an unlawful combatant iowpoowina any rnore than theft IS a 
thrtylocapture: a lawful etimbatent *000 he or she 114. nut attempted. to 

B. The Jus in Bello Applied to 	Strike in Yemen 

Whether-the UM. attack: in Yetrierds-coneOrdatit with the jets in bellodepentla on whether it comprirtalvith the preteptS 
of militarytecoSSity„ dikriminationi and Proportionality, aS.xectigni2ed by dat Conventional and ctistomary Jaws of war. 
The tluesbold question is Whether 'the suspected terrorists were [ay.& targets. so, - the particulars °Me attack Will be 
examined for compliance with die above norms. This arielySis .concludes -fliatthe six suspected terrorists were lawful 
targets and that the Predator attack iitYetne it comports with the jus in bell°. 

r37t 

1. Status ofol-Qaeda Me hers tinder LOAC 

Whether the six suspected terrorists werelaWful targets depends on their status pursuant to the Hague and Geneva 
ConVentions, Whieli: apply - to the current conflict as a matter of conventional and customary international 	AlthOugh 
it-Qieda is notapartYtO the, conventions,, the US. IS, Therefore; the U.S;treatinent of individual al-:Qaeda menibiers 
tinist•compart Withthestrietures bf.the conventions; because thea onventiOtt.:raPplYe in all. instances: of  
fiet.:n225 TO Suggest that the conventiOns:do not apply, even as a matter ofc u=stomary laW, Weald createa legal black 
hOle. An individual inveived inarifinternalioael aM00 conflict 'Alto .hav4:0010 - $WUs underthe:,laws:of war. As a -prac-
tical matter, a person either is oris ricit•tkbelligerent - them is nohapmrpedjunL Given the prominence of the Hague : 
and Geneva Conventions, and the absen ce of any other legal :regime for:the:determination of one's-status under the laws 
of war, it -Mows that the cobventiona.aro bontrolfirig$ 4 mallet of Customary international law. 

To determine the. status .of the. ,sii.:stispetted.a1-4QaedaMernbers, the Annex to:Hague:IV is the most:logical placesto 
start .becauseitgliars*tSiiive: -an4objectiVeriteria for determining the status ef an individual under the laws of war, 
026toreview, a. 1mM :combatant :Mat be commanded by a person responsible`for his:subordinates; have..a -  fixed 
distluctive.embletnteco.g*able at a distance; carry :4T1111S .opotly -, 	 with and conduct operations in accordance wittbe Jaws 
and customs of war,„0:227 - Eaeltotthe four yoqairment Must.besatiafied; it is insuffidient to merely be a Member oian 
army or a de facto .- belligerent tognalify as a lawful eornbitant: 

The six persons traveling in Verrim -404:ibt qualify for lawful combatant status because they failed Jp satiSfyp.no. -or 
more $e four Annax .requirements, most notably:the observance of the laws-Owat...0 -4 pecifically,.Anietioan 
pilit413 believed-that t.itersix 	killed'in'Yettionwere. Members tifUlLQaleda, :n2-20'ntertoriat organization dedicated to 
creating ear innongeivillan ptiPahttitatsautlintim.idatinggo*etntnentithrottgh Violent: Means: The 	events .cif 
September:I I hear witneSs.tOitil-QattleSterrOr-based mathodnlogies. anti:ObjeetiVeS. Targeting nonconibtuants with 
viliattlibittios full of innocent pasSengers ..rims-eounter. to the laws and customs of war n230 and violates the niostbasic 
Prece:Pts of the jusinhellti.-: 

Of Coln's; groups: - cannrit carry-OutterwriSt sets Witheutthe acthie:SuppOtt Itheir indiViditel members. Al ,Qaeda , 
 is Only able toftitiedon With tbe.aid-ofifs trierebett. :Individuals who Carry - 0.tit such acts, in violation of the laWs bf war, 

ebb:not:he 	be., laWfW 40114000-.b00I4ei.theiractions.violate the fourth precept of the Hague Annex. .la that the 
six stispeoted terrori„sts Yemen were .bolieved:lo.he active members of the 	organization, who contributed to 
the group's actions in violation of the laws of war, it follows hal they could not be lawful belligerents. More specifical , 

 Ily; the prin6ipal target of 	YetneriLS:tfikift qaecla - Saline 	al-Harettii,'Was a kbown member of.the .aW)acda hie- 
rarehyl.vho played an integral. tle.- in the September .1 I:attack and:the bombing of the USS Cole. n23 .1 Suft)Oeit to say, 
his conduct in gipped of terrorist' perationS Was violative of the laWaVid,eustoms of War: n232•Less is known abotit , 

 the fiVo indiViclaak who.. accoMpiattied .A1414rethi, but American Officials believed that they were loW,.!level.al-._Qaeda 
operatives 033%WitKont:ehtaining.aeeeSS to the :  intelligence that was usedllyel.atithorfties on the day bf the attack,. 
it is*ohablyinipossibleto verify using sources.:availablc 	 tiwflyc individuals were in fact 
al-Qaecla members. However, one .can infer thAtt.he five men : who, accompanied al-•lat -0i were al -Qaeda,rnemberS. in 
that they were likely al-liarethi!s:4sociatet or bodyguards. x12 34 As such, it.wAs-i-eamptibte.to. conclude that tile 
.vicluais.:Arave traveling with 	were not lawful belligerents because, ('F:371), as!his.:associtiles bodyguards, they 
enabled el-Hatethi to plan and perform terrorist operations in violation of the laws ofWar, u235 

The fulfillment of the other tree Hague criteria:proves tote: lunch easier. There istiointlicationthat 	and 
Dropitnions were woring:uttiftim .a. tis well-know• that al ,;-Qaeda members do not wear trniforimor diOictive. 
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enibletria.n.2% The labsenco 	distioctiVe =Wan COntradiets . the concept of the discrituiruite rise of force by making 
it difficult to: distinguish belligerents, frOM The-general:population:Of coUtSei terroriats do not coMply with ibis caridr= 
don because  :they want to blend in with.the, civilianpopulace to riVoid;the attention of the authorities.. The third require-
ment, that a:ombatont:earry arms Openty,i$. .aiso riot typically satisfied by al-Q:aedo members Some teryorists might 
cam anus openly daring training cxerelSe 5 or while - in their host countries, but as a:matter of course, they do pot carry 
arnIS -opepiy While conducting -terrorist operations. The Sqpiernber 11 attackers did not openly carry box cutters or other 
weapons. Finally, the fourth Annex requirement, that:a person be commanded by a person responSible for his 5:aibigdi-
mates, might very well have been satisfied by at Harethi and his companion% If they were indeed members of ai-Oacda, 
they might have been subject to a hierarchy resembling a nulitary Chain of command Whereby Subordinates are respon-
sible to their Superiors. n237 However, this is not the type of command structuro - cOuteinplated by the Annex designed 
to compel compliance with the laws•of war. n23/I Tt egardiess, whetherth is fourth criterion -  is satisfied is moot. in that the 
Other three are not. in sum, given the requirements l''37.41 of the Hague Annex, an examination of the information 
available on the six suspected terrorists suggests. that they were not lawful combatants. n239 

if thesuspected.41-Qaeda members:wetenot lawful conthatants, the law of War presumes that they were protected 
persons. However, the law a war does not define the term "protected parson`; therefore, it can be difficult: to determine 
witols ,aetually entitled to a protected status. The. significance-of having a prot&tetl atattis, is that such .an individual 
not a lawful - target. To suggest that a terrorist is a protected person' Means that hu -  or she may net lawfully be targeted, 
This contiusiek however; seeress odds with the. fact that Ontriat,, as a person committed to Wing violence against,  
civilians in breach Of the laws-ofwar, ie a de facto belligerent. It would be anomalous to bold that a belligerent Om pro-
tected person underthe laws :of' war. 

There-are two reasons whythe.iewS:of War would trot likely allow a terrorist to :otettpy pthtatteti status.- First, to 
grant an elevated': status to a Member of a terror veop would:fly in'the face of the notion of reciprocity underlying the 
fourth criterion in the Hague AnneX - that is, only those Belligerents who observe the laws and customs of war arc.en,- ,  - 
titled 10 . itsprOtectiom 62410 By ottelogy, only protected 'persons who Observe The laws .  and customs-of war should be 
entitled tern protected ,status However, since it embeTs efterror groups donut observe-the laws ofwar, they should not 
4e.entitted:tokproteeted status. Granting an elevated status to members of al-Qaede group: dedicated to employing 
methodologies.contrary .  to tne.customs of - would make the concept of reciprocity a thie-way street. It would be 
incoherent to condition lawful combatainttatus upon . the, ObserVanca' of the laws- Of War, but grant >a protected status 
tdbelligerent§ who violate the laWs'ofrwiin So as to not undereut the notion'of reciprocity, Only those persens whiz) obi 
serve the laws .of war should be entitied.to on elevated statbs, This, al-..Q.aetio terrorists shOuld not enjoy proteet0 status 
tinder the R04 ,orwah- 

1417M. FUrtherMote, according nprotecteditatus tO.Aarroriats::would.:0* create an incentive for noncoMpliante 
with ihelawsand customs. a War. If a terrorist could claim a prNikgad,statto, he would, in .effect; be raWarded for cit- 
obeying This result would promote violations 0- -**. and underoutthe prtmaryPOrpese.of LO -Aa 
to liniittbebdrrori,atorobat. In true,to the the Ordeal underpinnings engendering the .distinctions Setweencomba-
tants und :noneombAtots, The lay should only grant air elevated status tothose who. chide the:miles., 

fil-Additiont practital. considered:ma' dictate thatteltdrists.shmi id not odelipy a protected status. if a.tervoriet Was 
considered:A prOlactedidefsoN hetotritinseforto 1M -010ln:being -subject to eounterforce. A: state subjected to a terrorist 
attack WOuld effectively be deprived of tie right ot$eif;difeiKe. ter -rorists were allowed to oecupya protected -status, 
a state totifti.not lawfully respond to a tworist.:attaq.k:158CAUSp protected persons are unlawful targets.. n241 In offect j.. 
tetiotts mould' be legallybolletproof They wouIeb..enjoy the best Oboth Worlds by being able to target the. enonly, al 
belt unlawfully, while at The same 'time being ivittltrce from ihe threat of counter force. undesirable - in that the  
law does not allow a,person to be NI cornhatantand a ,noticombatantat the same thne," n242 Thus,:terrorists 
Should not be abIelo claim a protected .stints. 

Firuilly,lhe only other category 0001Zed under interne tional`law that -might _pertain to the six suspected terrorists: 
is that of; enlaviful :combatant. ty defetilt.„ one con Id. s Imply say that because the Six persons were not law till Combatants 
or .protautea.pisrser0 parsons: were unlawhl emnbatants,-The simplicity of this argument has sortie appeal: However, -more 
rignrois . exantination of this as§OrtiOn also suggaits. that 	suspected terrorists were unlowftilseditiliatarits, An unlawful 
combatant is 4 belligerent-who fails to obsiOe'the laws and customs of-War, n243 As active members of the 4i•Qaedti 
oroAtzationitwi sig 	 fall into thiS,-cat.:gory. 

Eii*--andloretnost,. the suspected terrorists were likely. belligerents. As previously .discussed,Alpersens killed in 
theProdater attick had been identitled.es a]7QactlameMbers,-0441 Arguably, membership in .a t6rrorist manful ion 
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known tb use, interstate force Without legal jtistitication is stifficient tO qualify a person as a belligerent,just asheloing-
ing to an :u331-4' eotiferscombatent [97,61 :Slants:en members n245: HoweVer, we need nol rely. ii .pon Membership 
alone. At least one of the Vehicle's occupants, Qaeda Salim Sloan was: thought to be a high-ranking , a1-Qaeda 
operative who,was believed to be involvedio several major tenorititopWrations. M'sueb, it was reasonable trroonsider 
him a belligerent, Aithough : the starus.of the other five 041V:idealsis loss clear, they were also likely belligerents' in that 
they were activolyinvOlved with the iil-QaetIn organizatirm, as demonstrated by their association with al-Harethi, and 
that.arms.andirsees of explosives were foundthe otir. n24 6 .1'hus it is reasonable to conclude that al-Harothi's cora-
panio.ns werc-alsohelligerents under the laws of war: 

Admittedly, it would be, preferable not to speculate about the identities and;activities of the,* suspected al-Qaccla 
members traveling in Yernen. However, the U.S. and the otherates fighting tetTeristn have little choice but to resort -  to 
conjecture and speculation given the limited information that iso available about terrorist organizations and their meni. 
hers, doe to the fact that terror groups do not conduct themselves in accordance with the laws of war. Moro specifically, 
because al-Qaeda operates in covert and clandestine manner without uniforms and without carrying arrns openly -
the U.S. is left to speculate as to who'belongS to the organiZatiOn and in what capacity. Since Al-Qaeda intentionally 
obfuscates:the identity and status of its members, it should bear:the responsibility for any errors in identification that. are 
made in good faith. ii247. Certainly a terrotistgrOupshould nest be.able to benefit from the confusion it creates by fail. 
tug to abide by the laws of war. This is contrary to. the Whole tuition Of reciprocity underlying the fourth requtterrierit of 
the Hague Annex, ea:discussed:above, Therefore, good "faith attempts to establish the identity of various al-Qapda 
members should be given.a presumption.ofvalidity in that a defending state has no ehoice'but to make decisions on 
scaritinformationeaused the terrorist organization's efforts to conceal information. With regard to the-attack in Ye .- 

the :evidence discussed above suggests that the U.S. prudently concluded that the six persons were :active members 
of al-Qoeda, 

1'9711 The second CoMpOnent neops.sary toostablish.unlaw.ftil belligereneY is that the individual dues not abide. 
by the laws.or.  war. As previously discussed , al ,Qauda and its:members:, by definition, do not observe the'custorns .of 
aimed conflict, n244; Thus, based upon their status as: belligerents who do . :not observe the laws of war, the.six'sospeeted 
terrorists killed in Yemen may reasonably be considered urilaWful :combatants. 

2. Significance of Status as Unlawful Combatants: 

The-status °Mc al-Oaeditmembers in Yemen as. unlawftil cootbatautsis significant because status: connotes ones 
rights under international law. In thiS case, the question's whether the terrorists were lawful targets. As unlaWfl-li'corit 
hataiits„the suspected terrorists arguably had fewer rights than they would have had ifthey had been lawful combatants. 
ti249.The fact:that allergen lias ,adirrillithedStatuS, liOweVer,dOes not mean ipso factothat he or she maybe:targeted 
lawfiilly. 

For 'the sako.of argument, tears-assume thatlawful combatants:and unlawful combatants enjoy the.same:protec- . 
dons. 11'a - combatant may belargeted legifitoatelyduring a:military operation, it -fellows a fortiori that an nnlaWful 
combatant May he targeted. To COnetide -  otherwise watild afford greater•proteetion to an unlawful'belligerent a crimi-
nal 	a,-Sordier Mtn follows-the.ruies,MoreOver i  aS.discusSed 	ifonlawful belligerents Were not legitimate 
objects of attack, they would enjoy the: same protected status as civilians :n250 The more-coherent answer is thatrihe 
suspecte.al-QactlaterreriSts weretargotedlawfliliy given their stats is as unlawful combatants: 

ilits_beeiriSuMeSted .  that targeting particular merabers. al -Qaeda is. aSsassinatiOk in violation of the laWS .Of w,ar. 
0251 It is widely believed that,,assassinutinn is -unlawful because it is ,vbe targefingola.pardeular individual. However, 
This eannorho:ttie ease because when a.soldier tires lurifie at an opponent he'is targeting a pafticular person; 0252 yet 
no one,would argue.tbatlie has attempted or committed assassination. Cicarly, something map is requited.. Another 
cormriOnly held view is that assasSiu atien is simply a killing 1*-3.78] with a political motive. Yet, it is recognized that 
in the 'recent war with Iraq itwas laWfUl to target Saddam Ishissein,n2 ,0 

The argument that the 	„assassinated individtml .loortiliers pf:al-Qaeda in violation .of the laws'  f war is oils- 
guided toapprociate that t!assassination!' . a terra qrt that prohibits the targeting of an indiVidual using 
treachery n254 or perfidy durinA time of war. n255 Treachery and perfidy are necessarily -violations fifth law of war, 
in that deceit and trickery may net be used- as a.:uretense tb lure an opponent into a false sense of security. n2.56 Actions 
that de not employ treachery:.or -perfidythar art, "atheiVise consistent with thelaws_of war are permitted: For instance,. 
stealth arid earnatiflage are permitsible - hecausethey do not involve affirmative efforts as a pretext to' ittre - an enemy:  nto 
4.;f4is6s4144--oreompiaetney, whereas using a white flag to.draW:aut an Opponent so that he can be targeted would:be. 
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itaperrniSsibic. n257 tleitherof the prate 	:acenatisis disc sed in the paragraph above is.assosination hecausethey 
do not invOlve treachery or perfidy. 

Based upon the aforeMentioned discussion, tho'PredatOr attack. Was hOf an -estassinatien because it was a justified 
exercise ofself-defense n2 -58.conSistent With rite laws and customs of n25.9 First;...tho , attadk was not assassination 
because treacherous. Means were .not:uta& Paiug a Predator Mittuinocel -,aerial vehicle (HAY) to fire a Hellfire anti-tank 
ttaiss le mtiyhave.SnrpriSed:the suspected.terrorists,but . peitherthe,Vlatform nor the weapon are prohibited [*379 -1 by 
ebriventional or OnSOmary 'la v6. All .weapous in the arsenal ...go through multiple legal, reviews to .ensure compliance 
with the jus Dello heferebeing,issued for, use during hostilities. 4260 Second, only one oftke persons, aRitirethi, was 
specifically targeted. The otherfive persons were not the primary vbjeot of the attack and could be considered collateral 
damage, as discussed below.. n261 A14larethi, however, was specifically targ eted given hiS position within the al-Qaeda 
organization, Thus, It should be emphasized that even if -the actions by the U.S. Predator were tantamount to assassina-
tion, only one person was targeted, arguably mitigating the unjustified nature of the attack. However, as. noted, the al-
tack was not an assassination beenuse it did not ritakeuse of .perfidy or treachery. 

3. Considerations of Military Necessity, piseriaiiitation, and Proportionality 

Although the suspected terrorists were .  lawful targets, the question remains whether the attack was consistent with the 
conceptaofmilitay necessity,. actirdittation, and preportlottality. Since al-Harethi.held a high-ranking p_osition in the 
al.0acda-organitatiorratirt was responsible for two 'of the More ittent - and egregious attacks against 1116 US., itwaS 
perfeCtly rational to'conclude :that his. death Would. contributetothe successful eciticlittiOri Of hestilitles.. aZO: The fact 
that he was traveling, with five. other Suspected terrOrists probably only reinforced the conclusion that .tnititary necessity 
warranted the attack. Necessity:might be more; justifed :when targeting seniorleaders, but-targeting co mon-soldicta is 
well within the ambit of,military necessity: 

The lawfbiness Of the attack MustalSti bo viewed in light Of the eopeeptS of diseiinaintition and prOpertionalitY. The 
discriminate Use of force required that the.US;.:-distingUiSh between military targets and protected: persons in order to 
avail Willett -mar& harm -to '041i4.r4.,Shiesthe intliviclna4.in the car were belligerents, no .:civilians were .kairmed io.tbc 
ate*, As Stieh„.tirfattackwas tonchicted'i11 a discriminate mapper.'Pinally, the notion of Proportionality; whichre. 
:pima that the amount -uffoKe used is hutted tp.the.extent necessary topreVent and minimize damage to. protected .  
persons and.property, wasequally.atiafieti The LT.S. intoritionalty walted.to.fire ,the.nasik. 1.*3.$01 until beck was 
in the desert:, presumably far remOVed. 	 bystanders. 	Sinec_..injurY to 6viliatis was not it issue, the 
concept Of TitOp.ortienate fired:eras tingtitorY2The law of war.  lieWS-'..artY .degree of forte against a legitimate target.. n264 
%,tiliiie:v.::apraetiettlifiattitittlighttenithattargeti4 a•SpOrtittility vehicle with a Helifire.antkook iniSsile n265 is 

thiS bas ice bearing Onthelegal Validly" of the attack. 	• 

tho concept Propotiotigitly ,  Wouldbavabeen implicated if it was known in atlinntee that.bmor more of the per-
sons in  the car heht:a *meted statils, ficiViIian, If that had been the Cate, then the henefitgleancri.by kill-
ing.al-lieretliV.wOulitlhaVeteeded have 'beep:balanced against. the 'prospiectofkiltigga votoetedpOr$ort.Veri.ilien, 
the..killirgtra civilian would not have been a per se violation Of the corteeptOf proportionality, Some amount of-otia-
temi damage to protected persons and:property n266 i. : acee.ptable, provided thatforee:isletietivelyveed -Teiative to the 
military advantage sought..ik recent e;193144 of the proportionate use offorce was the a*aibprii).;itig ttf railitgyiarg4s 
in Iraq. Although the botabing.of lawful: targets is Baghdad injured aod ,killeainribeerit civilians, it ikaSips'tifted.vader 
the concept of prOportionality given the Militarradvantagato be gained:..eamparddtiythe probabkdatuage toprOtected 
persons, lia'shOit a high valueln ilitaryToh j eetive-may juSti fy ...the taking.OfOrte more innocent lives_..n26711Owever; 
the.:corieept :of propertiOnality eVerrifoiotod by the attack in Yernen beeause:lt is believedthat po prOtected 
personS were at 	as all sigporsoas:Wereisuspc.eted al-Qaelda members 

Condo:km 

The. global :"War on.Terne:PrOtatorteW.chatlenges to tine Ins ad belltimandlitS in be .1.10 dict have regulated the,;mod-
alitics at arMed Ontlict :betvicertatatesi.sineelhe end of World War .11;C.frne bay6:Toggeateti that tto.aloote:.polliet 
1.:0000: 1$ Incapable 	rhe new reatilciep. posed by the willingness ofterrorist organizations to use. interstate 
AO101100,, ,Altbouglithq ,omoritTegm di Eftmt,coatemplatobe use.of ant-wain= by non-state actors, it does provide a 

• valuable :64MeNvoicii:V44;lre,wtho contemporary issues"presented bythe We Of force.by non-state actors. The use cif 
f*M2 I force paradigm, as established by the LYN Charter TO.  customary international leW, must eneerripitss:the trans-
national activity ritort-stats: actors SO agital.Old SUChtifialliZations,r4popilble fotuets" of aggression that threaten In-
ternational peace and security: In light of the growing threatposed by terrorist organizations, international law must 
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eVOIVelo hold such organizatiens accountable fear the use 'f a1113d forcenconsisttnt with the current•use offerce part], 
digiu. 

Mak* in belle is also capable Of rridetingthe Challenges prised .  by non-state atfon. Individirals who do not observe 
the Jaws and custorna ofwar are not entitledtO its privileges. Members of ergatiltations that aetively engage in terrorist 
nets or enable their leaders to carry otic such attacks :should not be entitleA to the eleVated status bestowed upon pro-
teeted persons and lawful combatants, As -1,te1t, - terrotists are unlaWful belligerents and may lawfully be targeted pur- 
•uant tO the iaWa of war, provided that the custbniary international law conceptsofinetessity, diserimination, and pro-
portionality are satisfied. Filially, attacks againstterrbriSts are not assassination Or extrajudicial•killing$, provided that 
they are legitienately carried out in self•defense In - short, the current rule portaining,to the use of force between states 
provide a useful and necessary construct to address the challenges posed by the willingness of zon-state.actork such as 
terrorist organizations„tu rise interstate force, 

An analysis &lust fall's PredatOr attack in Yemen against six suspected al-Qaeda members illustrates the ability of 
the current conflict regime to provide 4 'useful aniline to evaluate military :conflicts between state and non -state actors 
tinder international law. SpeCifietilly, the attack comported withrthe jus ad benign mid the jut in hello. Although the at 
tack was criticized in the U.S. _and Abroad, as somehow -  extralegal or in contravention of international law, the,lega I 
foundations of those criticisms are unwarranted. The strike was an appropriate exercise of self-defense in the continuing 
War with al-Qaeda that cotnporteci with the laws. and customs of War. 

Specifically, the -conflict with al-Qacda began with the terrible events of eptetribtir 11,2091, that the U.S. reasen- • • 

ably construed as an armed 	in I ighrof theprevions aggression by al-Oneda against U.S. interests. In 
response to the September 1 I attacks,: the U.S. invoked its right to self-defense under the AIN Charter, which does not. 
limit against whom the inherent right May be exeruised. As rermired,:the U.S notified 	Security Council of the im- 
pending U.S. response against al-Qac•a in ,Afghaniatan..Notabiy, the Council did not choose to take measures that 
would have divested the U.S. Of the right to self-help. : Rather, the Setitrity CatrIcirS repeated reafftrination of the inhe-
rent right of self-dOfense and recognition ot1 19821 the threat to 'international peace and security further legitimated 
the rightof the U.S. to use salt -help. 

ay...nurse, the resort to:self-dee/Ise is .not without litnitation. An aggressor may be:pursued until it is no longer a 
threat, Provided that the responsive. force kneceasary . and proportionate. In this case, the U.S. sought an arnieable..reth_. 
lotion 10 the .chnflict .fer nearly a month before urileaShingthilitary force upon the Taliban and al-Qaeda. in Afghanistan 
in October 2001. Moreover, the U.S. espon5c ha. riot been disprOptittiollate in terms of lives loaf and damage inflicted 
given the losses suffered as nrearilt.olf the-Septernber 11.MM* and theepritinuingThreat posed by al-Qaeda. in partic-
Oar, on the day that the U.S. struck -in Yemen, al -Qae4a was still 'a threat to U.S. security In that the terrorist network 
had not been defeated militarily and hat continued to conduct terrorist aUaCks.after September 11. Thus, the Yemen 
attaek comports with the _ins .ad the international tise of force regime. 

The FredatOr attack also comports with flic jua in hello, the laws•:and customs of war. international law dictates that • 

inlet-orate military conflieta are -  Rnight according to wellestahli.glied customary norms that seek to diminish the horrors 
of war for both combatants and nommnibatants ilie P.ssrriiiil to achieving this -end is that the involved parties conduct 
hostilities in accordancewith the interrelated concepts of Military necessity, discrimination, and proportionality. These 
venerable concepts have bee:needined in the tyvaarniliarllague Conventions of 1-907 and the Geneva -einiventioris of 
1.949,,Whichascribe•the rights and 'chides of he participants to a cbrifliet depending upon their legal - ,§tatusAn partieular„ 
a laWful.ehnibatant is a belligerent who obseTve$ the laws of war, in addition thlretrigcommanded by a person respon-
sible frit his stiborclinatet wearing a distinctive .triblprit and carving arms openly. On the other hand, terrorists that use 
transnational force against innoecnt civilians in situations- that constitnte an armed attack under the 1.1" .N Charter are Un-
lawful . .combatants .  under thelawa•htwaz 

The:.SiXsuspetted terrorists in Yemen wore lawfully targeted by the U.S„ Predator. As unlawful corobatanta, the 
,suspectgd tpqprist,1 enjoyed no iree-Tights:than they 	have if they had been lawful • combatants. Therefore, the 

was justified targeting tire ;$1x:  individuals based upon their suspected status as41-Qaedainembers and support or 
terrorist operations, If would _havp been preferable to have confirmed the identity of the occupants of the car, :but the risk 
of.misidentification should be borne by individuals who choose not to observe the laws of war ;  namely, the wearing of a 

-uniform or distinctive emblem, such that states that act in good faith should not be held accountable. Regardless, there 
has been no.allegation that al•Ilarerthi or tie :others Were net at-Qauda operativeS. Moreover, targeting al-Ilaretlii was 
r383.1 hot an assassination in thata killing exercised in self-defense is by defitglihri Want -tad by the laws of war. 
Furthermore, the strike comports with thepreeepts of military 3-16000y., diaerimination, and proportionality. PreVious 
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attempts' by Yetnen i and AMericannothorities to capture al-Harethi had been unsuccessful ,. As a seriiiir al-Qaada leader, 
his capture or demite siois designed to bring atmut the suceessfulcOneluSion of liosti lities, Also, because no 'protected 
persons:or property- were injured !Jr damaged in the attack, the attaCk was' a discriminate and proportionate use --of force. 
In short, the U.S. Predator attack in Yemen complied with international law. 

Legal Topics: 

For related research and practice materials, see the following legal tonics: 
'International LawDispute ResolutionlAws of WarInternational LawSourccs of International LawIntern aortal Law o-
vereign States & ladividualsHornan RightsTerrorism 

F9OTNOTRS: 

Walter Pincus, Missile Strike Carried Out with Yemeni Cooperation; Official Says Operation Autho-
rized Under Bush Finding, Wash. Post, Nov. 6, 2002, at A10, 

n2.The attack was criticized as an extrajudicial killing. in a report to the UN Commission on Humeri Rights. 
Soo Report of the Special Rapporteur on Civil and Political Rights, Including the Questions of.Disappearances 
and Summary Executions, U,N, GAOR, Hum Rts, comm., UN, Doc. EILNAl200313, PP37-39. (2003), The 
recces author; Special RapPerteut Asina Jahangir, states that "iii the Opinion of the. Special Repporteur, the at-
taekin Yemericonstitutes a clear case et' -wdrajitdiaial killing," Id. at PP39, In the three paragraphs dedicated to 
this issue; the - Special Rapportetir fails to support her.opinion with any:einalysla, Amnesty International wrote a 
letter to President :Bush condemning the extra: 	the attaok, See Press Release, Amnesty Interna- 
tional, Amnesty internal:It/nal Claims Government Must Not Sanction F ,ttra-Jildicial Executions; Nov. 8; 2002, 
available at httpiliwwwzrutestyusa.orgInews/20Pyernen I 1,082002.html (last visited Ina. 19, 2004), The 
Washington D,C, office of Amnesty International has not responded to multiple attempts by the author to obtain 
copies.of the aforementioned letter. The exectitive:d*tor of Human Rights Watch, Kenneth Roth, seems to 
have a; more sympathetic view, Stating that "the US. government has a ditty 	law,  enfoneernent against ter- 
rorists when it is possible." HoWever, he acknowledges it Might not have been feasible4osarmstibe: Yemeni: men 
.and'hring thent to trial. Scott Shane, Pros, cons Of AsSagsinatibMIOliey: Killing tficEnemy is Traditional, But 
the United State Can II.ottiect the Practice to Draw: Criticism, Retaliation and Other Complications; Balt.. Sun, 
NO. 8, 2602, at 2A, A senior researcher for Human RightsNatch., Peter Bouckaert, cOrnmented .to a Cai-
ru-based.nn-line ,4ewspaperthat %Lich targeted military strikes are 'not necessarily prohihited by the lav 
war'; but the climunstanceathat bring them .under the tonflnev.of war are still a matter ofinterpretalithe Sco 
Nyier Abdon, Death by Predator, ,4-AltRAM WEEKLY ON-LINE, Nov. 1420, 2002, at 
littPlAireekly.ahrentorg.igi2002/61 -2/rc&htro (lest visited Jan, 19, 2004). The late. Swedish Foreign Minister 
Anna Lindh complained that the strike wasa "summaryexecution 	vidlates human rights." Editorial, Yemen 
Strike'Was J1ist i ad, Post -.44 -  Conti& (Charleaten, SC.,Nov. 8, 2002, at ISA„ See also Editorial,. soiablatid 
Times.(K,Z),k19,:v. 	mit,. But of Seymour -Hersh, New Yorker, Dec_ 22, 2002,:at 66 (stating that do, 
hest Bally thotopplrn is.uot :so much whether these types.of attacks are legal but whether they are wise, ethical, 
and efficacious). 

n3.The Bush Administration maintains that the strike does liet raise any eonstitatinnal :quest lops. See U.S, 
Defends CIA Strike. in Yemen*„1.111sti Gives. Others Power to Order - Attack: Rice, TorontorSun, NOV. la, 2002, at 
32, Unless Otherwise nexteds  this paper Will only address issues related to 'international taw, Any U.S. domestic 
legal issues, eg., the.facrthat one of the six persons was allegedly a naturalized American citizen, is outside the 
scope of ibis paper and will not be addressed. See Dana Priest,, U.S. Teams Seek to:Kill Iraqi Elite; Covert Mis-
Slats Thrtak 	Intl& Circle; Wesh..Post, Mat. 30, 2003, at A t. Similarly, any issues presented -under 
"cinch's constitution *in not be examined, 

n4; 	Steven R.'liLntner , Jus ad Bellum and Junin lhello After September 11, 96,..1m, j, 	I. 90S po6 
0002). 
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115, Michael I:. :Glentieti t  The Fog of Law; Self-Defense, lirherence, and Incoherence in Article 51 of the 
United. Nations. Charter, 25 	&Pub. h! jr 539, AV (2002). 

lid, Id. 

ra, "International law has lotigitisisted upon thecomplete disjunction of jus ad helium from jus tt belle .„ 
," Id. A violation of one . concept not.a per se violation of the other, but a violation of either.is a breach of in-
ternational law. In reViewi rig the more general question of whether the strike in Yemen was consistent with in-
ternational law, it would makelittle practical SUse to say that the attack comported with the laws of war, but 
that the ii, S. did snot have n right to exercise self-defense. See Ratner, supra note 4, at 905-06. Thus, this paper 
examines the legal basis of the ongoing war against al-Qaeda before reviewing the particulars of the strike in 
Yemen. 

n8, Sec U.N. "Charter art. 2, 	, and a 

n9. Mark Hosenball, Terrorism NabbingNashiri, Newsweek Dec. 2,2062, at 4, The information: provided 
in this; section is intended only to give a brief overview of the strike" and is not meant to be an exhaustive account 
of the attack in Yemenor of die-continuing conflict between the U.S. and al-Qtteda. Additional facts, as needed, 
will be provided below, Finally, one must aclqinwiedge that Me capability of this article to fully analyze:the le-
gitimacy ofthe attack may be limited to the extent that the publicly available information may not provide a 
coo:Acta account of the events .Surrounding the strike. Such Worn -igloo is likely classified and is only nvallable 
to those at the highest levels of the U.S. governinent.-This paper is:drafted With that understandhig, 

rt10,11,S. Spy Plane 'Strikes al ,Qaeda, Hein. Chron. NOV, 5, 2002, at Al. 

A11. See YerrraoiStriko Was Justified, sup note 2. 

n12.Attain flay, Signets frocitthe Predator Robot Hit, . Wash. Times, Nov. 8,2002, available at 
httplTwww,washtingtontimes.eorniareitivel (last visited Jaa. 19, 2004). 

n13.Id.; see-also U.. Sny•Platie Strikes al-Qaeda, supra note JO; t Al 

n14, It is believed that lit tits° directed an attack on a Freneh supeitatiker in Yemen in ,October 2002. r.dit 
toria.1, Death from a Distanee, Prov. .1.411111., Dee.4,2002, atB6. 

n15. See Ian FiSiler) Threa and Respons Terror; Hate'ofthe Wes itrds Fertile Soil in Yemen. But Doa 
AI QacdarP, N.Y. TiMes, jan, 9, 2003, at A14, 

1116„ James RiSeli, Threats and Responses: Bunt for "Aspetv, C,1 .A. is Reported to KillA Leader of Qacda 
in Yemen, N. V. Times, Nov, 5, 2002, at Al, 

n17, Two Dozen on CIA's Hit List, Hamilton Spectator (Hamill° , Out ), Dee. 16, 2002, at C2. 

ul 8. Howard Witt, Killing of Al Qaeda. Sioptats was Lawful, -Chi. Trib„ Nov. 24,200Z at Cl. 

n19. The Predator iN l'propeller.driven craft that flies wsiewly as 80 milis.per liettrand Is guided by an 
qorator et a teleVisiormorth or hundreds ofirdles away — „fr' Erie Stlitnitt, U.S. Would Use Drones to Attack 
Iraqi Targets, Wash. Post, Nov, 5, 2t)02, tit A16. For detailcd.infonnntio on the predator, see Fen or. Am. 
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Scientists, 	tot; IVIAB.LJAV. , at --litti.?:11ww wfasoretp/progra eollect(pre tor.ht (last visited jan. 
19,2004); 

e20. American officials believed that the persons acct timanyingal-Idarethi were also al-Qaeda operatiVcs. 
James Risen, Threats:and Responses:1-lunt for Suspects; CIA. is Reported to Kill A Leader .  of Qaeda in Ye-
men, N.Y, Times, Nov, 5, 2002, at Al; see also CIA 'Killed al-Qaccia Suspects` "in Yemen, BBC News. World. 
Edition, Nov. 5, 2002, at http://news.bbc.coatk/2/Iti/middle east/240247:9,,strn (last visited -Sept. 28, 2003) [he-
reinafterBBC NEWS]. 

n2 I. U.S. Spy Plane Strike 1-Qacda, supra note 10, at Al. Because the Yemeni government gave its con-
sent to the attack, issues of sovereignlyand whether the tI,S. could have pursued the suspected terrorists without 
Yemeni consent will not be discussed hem. FloWeVer, there is a strong argument that even without consent, the 
tine of force was justified given the inability of the Yemeni g,overament to capture the wanted terrorists, See Yo. 
ram Dinstein, War; Aggression and Self-Defence 224 (1988) (analy4ing right of self-defense to pursue hostile 
anted bands .into another sovereign state), 

supra ".note t at Ale. 

n23, See Hersh, supra note 2, at 66. The fact that the exact , date of the attack is unknown carries some legal 
significance 

n24. U.S. Spy Plane Strikes al-Qaeda, supra note 12, at A 1 . The.ear was later. foand to contain arms, traces 
of explosives, and communications equipment, BBC News, supra note20. 

n2.5. AI Harethi's remains were identified'by a markou his •leg, which was found near the blast.11,5, Kills 
Colo Suspect, CNN.com, Nov. 5, 2002, at httpil/www„cnn.corru'20.02/ WORI,b/nocast/I1/04/yemen.blast/ (last 
visited Jan. 19,.2004), 

1126. Unless otherwisc :3stated, theterm "war" is tased.throughOttt thispaper 	vernactilar, not as a term of 
art, in that the Lt..S. Congress.has not fartnallydcolarod war against al-Qaeda, See U.S. Const, art. I, 8, cl, 
Cengress, however, has authorized the President to use "all necessary andd - appropriate force. .,." in order to pre-
vent "any futore-acts of internationa Iterrorism against the United States'" and. invoking the right Of 4e1i-defensp. 
See SJ. Res, 23, 107th einig, (2001) (enacted). 

aeciA niztan: Wakes:after Oight of Intense Bombings, CN cont, Oct. 7, 2001, at 
httri1wWw.etimetitn/2001/US110/07tgeni:america.under,nttaeloTest visited 'Jan.. I9 i  2004)„ Most recently, Kim-
lid Sheikh*I6liarianetkthe suspected mastormind.behind the -September 11 attacks, was captured.See Khalid 
Sheikh MaharnmettleBiggest Al Qasda Catch; Renters; Nlnr 1:, 2405,, at 
littp://wwtigealito:o.ik,ogi! ,bitine:vve/P-0.,ewir&agi4ieivalfeuteta/ 
2003103/0 litoptiews/khalidshekihrottainutedbiggestalqabdaeateft.htm 1 {last "visited Jan 1:9,,2004) President 
Bash recently remarked that .wnearly two thirds of al Qeeda's known. leaders haveibeen -captured or 
President i:lq(n4 	Bush, Axiclreta :901.16 , Pro-44entto:the Nation ;(Sept. 7, 2003) (transcript !available at 
littp:llwww.whitehonee;goWneweireieasest 2003/0912003.0907-1..horil) Oast visited Jan. 19, 2004) 

n28,.. Former Senator Warren Rodman stated: "I think in the war on terrorism there are no rules: They (the 
terrorists] have none, and we have to take whatever risks you - have to take to make;them fear Ds." Pineas, supra 
note. 1, at A 0. 

n29. "Cust0047 ittternational litw results-from a:genera and consistent practito Of stales follOwed by them 
frpm a sense of legal obligation." Reargement (Third) lf Forqkia Relatioikt Lefkv102a) (1987), 
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d. 

n32, "Self-defence in inter-state relations may he defined as a lavvful use of foreo (Principally, counter-
force), under conditions prescribed by international law, in response to the previous unlawful use (or, at least, 
the threat) of - force," See Dinstein, supra note21, at 165 (citing Report of the international Law Commission, 
(1980j Y.I3, 11.C. 142)1, 54). 

an. UN -Chatter art. 51 (emphasis added). 

n34. See Dinstein, supra.nete 21, at 171-72. For a more:thorough discussiOn ofthe meaning of the "Mlle-
rent" nature of the right to use counterforee,.see id. a 169-172. 

n35,Gregory M. Travalio Terrori.sm International Law,• and the Use of Military Fori»o , . 18 
145, 159-60 0000). 

n36,Oscar Schachter, International Law: The Right of States to Use Armed Face, 82 Mieh. L. Rev. 1620, 
1633-33 (1984,1; see also Dinstein, supra note 21, at 96, Sea infra Section, ILA,2 (discussing the extant customa-
ry rules on- the use of force). 

n37,Counter -force may .also be used in other instances, such as for the protection of nationnis abroad. See 
Dipstelu; supra. !tete 22, at 212-13. 

Patter -am 5 - 

n39, See Louis Beulcin et ttl, Right v. kilight4 	ed. 1991); see also Travail°, supr note 35 I 160 

m4.0. See Ditistein„ - supranotell iet 3.9.:The. 1 I, has 'articulated a standard on what. 	Stitmes,au armed 
attack: 

Thera appears now to be general agreement on the nature of the acts whichcan be treated as ,constituting armed 
attadka. in particular, it may be censidered tolje.agrecd that an armnd attack must be -understood as including not 
merely action'  by regular 2171301..fret-eettereM.411'iniernational border, but also ''Ihe sending by or on 'behalf& a 
State °farmed bands, sraups,irregulars or mercenaries, which carry -out acts of armed force against another 
State of such gravity as to amount to"' (inter alia) an actual armed attack conducted by regular forces, ".or its sub-
stantial involvement therein." 

See Military en d ParamilitaxyAntivitins. 	r. v. ll;S,), 1956 	14,103 (Jtine.27) [hereinafter "Nicara- 
gua"), 

D41, Sac Tiyeathy L . McCormack, Self-tiefertse ora Internatitmal Law 259 (199'6), 
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n42.Pet•exitirtple, the Seetaity Ccariricu hastepeatedly cited Israel for violating aeceptablepotrus for the lase 
of force. See,e,g„'IC„ fteSA11, 	SCOR, 434 Sess., Supp, for Apr.4unt1988,11N. .13be, SAES/4511 
(1988), aVailahle0 httpIlvw v.uniorg/DOes/ seres/19.88/seres.litin .("Cendemning.Vigerously the Aare Salo o, 
against the sOvereignlyand territorial integrity . &Tunisia in flagMtit.viOlation of th6 Charter 	and Internation- 
al law). 

n43.Even in The face of an armed attack, a state has The right to pursue criminal law sanctions-. The two op-
tions are not mutually: exclusive. See Nme, Responding to Terrorism: Crime, Punishment, and War, 115 
L. Rev. .017, 026 poo2), 

n44.Soo Geoffrey Rest, Humanity in Warfare 260 (1983). 

D45. Sec U.N. Charter art. 51, 

D46, See Dins,tein, supra note 21 at 19697. 

n47. Sea itLat 197: 

n48 As discussed infra, the parameters of Article 51 must be read in conjunction with the customary inter-
national law 'concepts Of proportionality arid necessity. See DinsteK supra note 21, at 190. 

D49. SeaNicaragua, supra Dote 40, at 100, 

n50,Sco id. 

n51,As of Sepunriber 11, 200.1, not all states were 	members. ft is riot legally signifibant•that there was 
lass than fnil.mombersitiit, since a norm does not require one,..hundred percent recognition or absolute corn-
pliante to beanne customary, oe Nae aqua, supra note 40, at 9R ("The Court does not consider that, for a rule 
to be established as customary, the correspendittg practice must be in absolutely rigorous eonformity with-the 
rule), 

D52, 'While this argument may seem circular - the Charter has universal applicability because it is. customa-
ry, and hecausclt is customary it.has universal applicability it ls.reallr a distinction without a difference, Re. 
gardless of the ,theorylo whiclt one subscribes, the content of the normative rifles is the same. 

n53.Ins,00getts is defined as la/ mandatory norm orgeneral international law from which no two or More 
nations may exempt themselves or release.one another.' .Black's. ljaw.Dietionary (7th ed. 1999). "Ii is generally 
accepted that the principles of the United Nations Charter prohibiting the use of force ... have the character ofjus 
togcns," See'Restatement, - supra note 29,, -162 unit, see also Nicaragua, supra note 40, at 100. 

n54.See Piostein ., supra. note .1„ -at 96. 

n55.Wbetheritio'Charter Was intended tek replace customary Jaw Ivo been the subject of much debate, 
instance, the 1.1S; argued inNicaraguti that customary international law had been usUbsurned" antlhsuperVerted!` 
by international treaty law. See NiCaregua, supra note 40, at 9S. 

n56, Id. 
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n57. See icL at 27- 8. 

1158, Other principles that the court identified as extant customary international law despite being. mtegrated 
into conventional law; include "non-intervention, respect for the independence-and territorial integrity of States, 
and the freedom °Navigation ... Id: at 93 (internal quotations omitted). 

n59.See id. at 93-94; see also Dinstein, .supra note 21, at 95. 

n60."Thus, the-Charter itself testifies to the exisience of the right of collective self-defense in customary 
international law," Nicaragua, supra note 40, at 101, 

n51, See generally Glenne'', supra note 5. 

n62.L.C. Green, The Contemporary Law of Armed Conflict 10 (2d ed. 2000);-see also Health', supra note. 
39; at 45. Stated somewhat differently, although an aggressor may choose how and when to initiate hostilities, an 
attacked state has the:right -to take the fight tothe enemy on its own terms, and to continue military action until 
victory, presuming that -other international norms are observed, Sec Green, supra ;  at 10; see also Dinsteiti, supra 
note 21, at 219; Nicaragua supra note 40, at -371-72 (SettwebOi $  I, dissenting). A case in point IS the =condi-
tion* surrender of Japan following the attack• on Pearl Harbor in World War II. See Dinstcin, supra:note 22,:at 
219. With regard to 	right of self-deiense, Gelatins said that !V aMan Is assaulted in such'a Maprierthat his 
Life shall appear in inevitable Danger, he may not,only make War upon, but may very justly destroy the. Ag,- 
gresson" Greeo, supra, at 2.(eitation omitted). 

n63.Jack 14 Beard, 4olerien's Now War on Terror: The Case for,Self-Dcfense Under international Law, 
Ham JL & Pub, AO 559, 583 (20(12); see also Henkin, supra,  ote 39, at 45. As used here, the concepts of 
necessity and proportionality are examined vis-a-vis the ovorarehing conflict between the U.S.  and al..Qaeda  in 
the war against terrorism. Similar concepts arc also discussed hi the context of the jus ad helium - whether the 
use of force in a particular situation was consistent- with the laws of war, See infra Section III.A.1 

n64,See Pinstoin, supra note 21, * 191, The, modern concept.• of.necessity purportedly derives from the 
hi 	 U.S.celebrated Caroline- exchange,  which - s,. Secretary of tate'Paniel Webster stated that the Britisktgoverri-  

meat needed to show a "necessity:of self-defeitsc, [that is] instant; znierwhelining, and leaving no choice:of 
means, and no tnotteilt for deliberation," -McCormack, ,snota Mae 41, af24:5 (citation omitted). 

n65,Dinstein, Supra note 21, at 191. Diligent suggests that before a Atate can resort to self-help it must ne-
gotiate with-the offending-state, which is arum iSterit with ihe-nation of exhausting all peaceful means before ro-
sorting force, See id. at 206-01 

066. See McCerroack,supra tote 41 at -269, 

rt7. See id. at 274. 

ri68. St* Walter Gary:Sharp :Sr The Use of Armed Force.Against Te ristni American logo:dotty fir Tan- 
POtence?,7 	In!? L._ 3E; 42 0000), 

-1369. An armed reprisal is,a nay of force, which would nor-Melly be considered illegal; in response to an ear-
lier violation of international law to coerce the opponent state from con timing the offending behavior. Sec 
pinstein, supra note 21, at 202-03. Customary international law requires that even reprisals in self-defense must 
comport with the limits of proportionality and.necessity, Sec id. at 205, 
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n70,(Xenia-se, the Security Council has the option un or Article 	to take "measures" that could truncate a 
state's right to:use serf-help, Soo U.N, Charter art, 51. 

n71,One -author suggests that the reporting duty under Article. SI might impose a time litit on the right to 
exercise self-defense measures because the Security Council tin the pritnary responsibility for maintaining in-
ternational peace and .  security, thereby stthordinating unilateral military action to Chapter VII of the Charter. See 
Yutaka Aral-Takabasbi, Shilling Boundaries of the Right of Self-Defence - Appraising the Impact of The Sep- , 

 tember 11 Attacks on his ad Datum, 3-6 Ind Low. 1081, 1089 (2002.) This argument seems to focus more on the 
right of the Security Council to take "measures" that would truncate die right to use counterforce rather than an 
actual time limit in which defensive measures must cease. 

n72. For n somewhat different perspective on how the diminution in the threat is ,'elated to the concept of 
proportionality and the cessation of hostilities, see McCormack, supra note 41, at 277, 

n73, See Dinstein, supra note 21, at 216-17. 

n74. Id. at 206. 

n75.1d, 

sort to war hc 
not be the yardstick for determining : the legality of a war of self-d.efense ...." Ttl. at 217, 

.,n77. Arguably, the-use ofnuelear weapons mayimplicato other vfalations of the , international use of forte 
norms, See McCormack, supra-noto.41, at 203, 

n78, Dinstain, sops note 21, at in In rt lity, a,bona hide analysis I roportianelity can only occur alter 
the conclusion of hostilities. Id. at 2.1.6.17, 

n79. The term ''use Of force paradigm" is also refetred to In this article as the "cannier regime," Hereinafter, 
these terms are used interchangeably ,  to refer to , the use offoreemcepts established by conventional and custo-
mary law. 

n80 .. This discussion focuses solely on tittoighttp use sell-help against terroriskargarif7.ationv that are not 
statentsponsoredand not whether military:_actibri against a stale tither unwilling or unable to rernediam terrorist 
activities is .  justified. Thus, any;issues involving state responsibility will not be addressed, Seegenerally Sharp, 
supra nova 68 (discussing ,  whether fame maybe used against in and.against such States). 

n111 ., U.N. Charter art. 2„ para. 4 (emphasis added) 

11112, A treaty may typically only be e01191011edbetween two stetcs, although other international entities may 
also enter into treaties,]See Can .arewnlie; Principles Di ...Public InternatiOnal Law 609 (5th ed::, 1998). 

1183. As previously diseusscd, the Charter's Use of force regime is reeognized.es customary international 
kw. 8ec infra Section 11.A.,2. 

n76. id. at 191„206, 	, DI itstein suggests that in the case of a single armed attack, the 
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n84. It is not uncommon that atates use pragmatic reasons.te justify actionSlor win ieli.no traditional legal 
basis exists, See generally Michael J,1V afioso, Instirreati en for the NATO Air carnpaign in,Kosovo, 94 Am. 
SOC'y int'l L. Proc. 301 (2ow), There 'IS rilso:a consent aspect to this coutentiOn in that if an orgarMition chooses , 
to 'use.interstate force, it does so. knowing that it is bound by customary international 00111)S. 

n85_ Brownlie, supra note 82, at 64, 

n86. The Purposes of the. United Natigns, are: 1. To maintain international peace and •security 
Charter art, I, pare, 1, For a discussion analyzing the purpose of theliN and of the Charter in light of Articles 
2(4) and 51, see McCormack, supra note 41, at 186-190. 

n87.Interestingly, some Icirorist.organizations have sought to obtain legitimacy under international law by 
splintering into separate factions, such as a political and an operations section; so that the political wing, can 
benefit from a• dc jure status. Some examples are Sinn Fein in Northern Ireland and the Palestine Liberation Or-
ganization. 

ns. The International Military Tribunal W35 . C011ferredt4e power to.tTy and -punish persons who acted in the 
iratY0Sts of the Eoropean Axis countries, retardless of whether they acted as individuals or as mamb ors D. f or- 
ganizations and committed any of the following: crimes against peace, war crir ms, or -crinie5 against humanity. 
Const. ofthelnri Mil. Tribunal art. 6, available at 114;//www.yalc,cdt/laVWebMvalon/irritiprociirritconst:htrn 
(last visited Jan, 25, 2004): 

n89. One result has been the proliferation in the number of non-state actors considered subjects'of interna-
tional law, including.individuals and non-governmental organizations (N00). In certain contexts, the iiidividuat 
isa subject of international law, Browni1O,.supra note 81, at 66. 

090,.13y way or ntroduaion,:an example in which;public international law evolved to deal with bands of 
semi-stateless persons who used violent means on a transnational basis to pUrstie etimMal endeavors is that of 
pirates,:See generally Alfred -P. RUbin, The taw ofPirecy (2d ed. ;9911). 

n91.Admittedly,: the Charter's failure to contemplatewarlike behavior by n .on-state ntities that threaten in-
ternational peacc.and : -FGUr0 cr ate n 11 04:4littory g60" in public international law. Ste Mark. A, Drunibl, 
ft/11110nd in Our Neighbarbood7, Terrorist Crime; Taliban 	AvintnetrieS of the International Legal 
Order,,80 'Ma L Rev. 1, 4849.:(20021. 

n92.Belligerent comittuniti arid = entities sui generls are just two examples'of non ate entities that may 
have.international legal personality. See generally Brownlici,Sumra note 80, at 59=68. 

n93, Sec Black's Law Dietionary (7th ed. 1999). 

n9 Sane tOQ llaveinternational legal status, 	the holy Sec,. Ow International Committee of the Red 
cross, and the Sovereign Order of Malta; See Karsten Newer, Legal Consequences of Ciloballyatiote The Status 
ofiNlordoivernmeutal Organizations 'Undet -International Law, 6 Ind. ;1 	LiTeit Stud , 519, 622 (1999) Or- 
gulug thatliCias shetld have international legal personality). See Stephan-FIObe, 010balchttllenges to State-
hood: The litereasingly.lmportomt Rote -  of NOttgovernmental Organizationk 5.Thet. J 016bdi LOgal Stud. 191 
(1997) for an argument that NU0s,  should be considered subjects: international 'law because their conduct it 
regulated by international law anti they are abie.to. slihntit 'petitions, 	complaints, negotiate conventions,, and 
assist in enforcement measures.: 	 even rINtOa are not enerally recognized as having an international 
status, they likely enjoy a Ic gal status in their municipal states:. 
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ti95„ In the eases of statenspotasored terrorism x  the argument that the relev•terrorist organization should be 
a subject of international law is weirgreater. 

r196. "Sue Brownl le, supra state sz.:at 68..("Tho number of entities with personality for particular purp oses is 
considerable."), 

n97. See Dinstein, supra note 21, at 222 (citing UN Security Council Resolution 241 for the proposition that 
the 	has recognized that non-state actors are capable of conducing "arrned .attacks"). See S.C.Res. 241, UN 
SCOR, Sess. 22d, 1378th intg.,U.N. Dec, S/RES/241 (1967) ("following the armed attacks committed by 
foreign forces of mercenaries"), available at http)/Www.un.orgiclocuments/seires/1967scres67.htm (last visited 
Jan,I9, 2004). 

n98,Nor does the victim of an attack: distinguish between e source of the violence, whether it was a state 
or a non-state actor. 

n99,Olention, supra mite 5, at 550. ' 

ul 00. This may help to explain, why the U.S. pursued a policy of containment vis-a-vis the Soviet Union, 
which possessed wcaponsof mass destruction (MOD), but seeks to prohibit rogue regimes such as Iraq and 
North Korea and terrorgroup.s from oven piSssessing.such weapons. 

' n101. For momple„'.see the comments of :Assistant Priifessor Andreas Paulus at the 2002 Proceedings.of the 
Aanual Meeting of ilit American Soeicly of international Law: "1 find it bighlY-qttestionable Whether the Charter 
really intends to differentiate between ittaolLS from state -and thosefrorn toristate actors," ProctedingS of theNi-
nety-Sixth Annual Meeting orthe American Society of international Law, Realism, and Legalisin,.96 Am.-Soc'y 
Intl L. Proc (2002).: 

n102.T ere are two bases for theAtnpositlomolcriminal laW in an internation 	ting; international law 
tribunals applying international law, or domestic courts applying domestic- law .extrat rritorially. See Brownlie, 
silo-a note 82, at 565. 

n103.See Brownlie, supra nota 82, ,at511 -(citation -omitted). ("Stales may bear a criminal responsibility for 
certain: categories Of wrongdoing .; littd, - irragiective of the criminality of.the act qua act of state, Criminal re-
sponsibility of individuals tiarticipatingliay exist nutter international law,") 

a 104,. See 	se also Draft Articles on the Responsibility of Slates for Internatiblially Wrongful Acts, 
(2001), at littpl/Www_im.org/lawilleiteXts/State responsibility/ responsibilityfra,htm (last visited Jan. 19, 

2004), 

ut 95. Sa; c:g., Convention on thi.‘, Prevention and Punishment. of the Grim ofGeriocide, Ealopted Dec. 
1948, 78 U,N.I.S, 277; Amended Statute of the International Criminal Tribunal' for the Fortner YugoslaVia, ;  at 
littp:/f/www:um.erg/icty/legaldoc/index.hun (last visited Jan, 19,-20.04); Statute of the International Tribunal for 
Rimnatia, 	kes, 955, 	SCOR, 	Crim. Trib„ 49th Sess, 3453d mtg., Annex at 3-15, U.N. Doc: S/RES 
555, available at http://www.ictr.org/wwwrootfciefault.htm (last visited Jan. 19, 2004). ;State actors may also be 
held individually Viable throtigh the extraterritorial application of municipal law. Sep, e.g,, U.S. v. Noriega, 117 
F..3d )206 (nth Cir.- 1997) (defendant Charged with conspiracy to commit racketeering, conspiracy to import 
and distribbte cocaine, distribution Of cocaine, manufacture of cocaine, conspiracy'to manufacture, dfatributn, 
acid import cocaine, and traveling in interstate. or foreign commerce to promote unlawful enterprise), 
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n10 	)raft Articles, supra n.ete 104. 

n197. See Principles of InteraationalLaw Recognized in the Charter of the Nuremberg Tribunal and in the 
Judgment of 	 LL.C. Doe. A/1316 (1950), available at 
hitp://www.icre,org/ild.nsf/WebPRES?OpenView (last visited Jon„ 20, 2004), 

n] 03. Article 51 provides that set Atelp is available "if an armed acts 1c occursagainst a Member of the . 

United Nations ...." U.N. Charter art. 51. 

nI09. But see John W. Head; Essay: The United States and international Law After September 11, I I Kari, 
Ful Pay 1, 2 (2000 (refuting the suggestion that the Charter does not permit the use of force against 

non•stato actors); 

n110.ft seems odd to suggest that a state would not have tho right to respond to a terrorist act (if terrorists 
fell outside the use of force paradigm) when it is the terrorists who are the aggressors. The upshot of this argu-
ment would effectively punish states for the illegal force used by the aggressor, 

n111.The use of force against a non»state 'entity may Hbethe only means availablele a victim state to ter-
minete the pernicious use of force against it - force that might, in every respect, represent the equivalent a 
stat-Sponscirdd forte:" Gomm, supra note .5, at• 550, 

0.112. CIN. Charter art', 1, para. I. 

7th 1 .3. See infra Section 1I.A.1 for a discussion on the customary international law status of the UN Charter. 

b114., Sec Nicaragna, supra note 40; At 

ni15. AS reCogniged by the 	in the Nicaraguan paramilitary CaSe, the ute of force regime does not 
wholly. obtain its normative content from the UN provisiens..See id, 

IT& This discussion presupposes that al-Qaetla is.reiporisible for the September 11 attacks, Given the 
subsequent representatioh§ of-05MM bib Laden and other al-QaetiarneMbers it would net be unreasonable tO 
Conclutiethat the orgabization is responsible: fok the attacks. Soo Beard, supra note 63, al 57.7. Moreover., respon-
sibility for the attacks is a question of` act that beyond the scope of this paper. Therefore, representations 
made by the rieWs media will be taken as true for purposes. or this discussion. 

ril17. $00. Dinstain, supra note 21, at I ti9, "Muted attacks by non-State mood bands are still armed attacks, 
even ifenrnmenced only hem -rand not by - another State." Id. 11022, 

tri 1 1 	1301) iietbcrt, vital Statist es, NY, Ti mo, Oct 22, 7.00Z at A27. 

n119; See The.Pearl Harbor Mack, Dept, o•the Navy Naval HistoricalfDr., tit 
h .://www.historynavyt.ruillfitqs/faq66- .htni (1,aSt visited fan, 19, 2004), 

)120. Stittly; Terrorist Attacks Could Cost National ScOnomy Ahrint $ 640131111m ;Ian. 28, 2002.„Asse-
eiatedrPress, available at LEXIS; Nexis library, Assbelated Press file, The cost of the terror attacks to New York 
City.a tone is estitnated atnver l 	lio h. Amy WeStfoldt, Terrorist Attacks oh World Trade Center CoSt NYC 
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to;: 3613i11 	INperts Say, ASSOCIA" .13D PRESS, Nov: i3, 2002; available at LEXIS exisli- 
brary, Associated cress file. 

n 12 I, Approximately22;000 peoPlc, almost exclusively military and civilian Departme t of efen.se.per-
sonnei, work at the Pentagon, Vor official information on the Pentagon, see Defensanit, at 
http:llwviw.defensetink,mil/pubsipentagon/abouthtml (last visited Jan. 19, 2004); 

n122. Fora discussion of the terrorist activities by a I-Qacda against the U.S., see Davis Brown, Use of 
Force Against Terrorism Alter September Mkt State Responsibility, Self-Defense and Other Responses, 11 
Cardozo inn & Comp. L. 1.26-27 pion. 

n123, gee Dinstein, suprattote 21, at 189 ("[A3 series of pin-prick assaults might be weighed in its totality 
and count as an armed attaCk."), One could argue tharthe attacks of September .I 1 amounted to no more than 
'low-lever' warfare, This argument might have appeal :if the events of September 11 were the full extent of 
al-Qaeda's activities conducted against the U.S. floWever, this is not the case. As-noted above, whether an attack 
rises to'the levet such that the right to self defense is implicated:is a subjective determination, See infra Section 
11A:i. given the loss °f3i016 lives, the massive impact on the American economy, the history of-attacks by 
al-Qaeda against U.S. interests before September 11, 2001 ;  and the continuing military threat posed by the ar-
ganilation, the better argument ls that al-Qacdres actions were -reasonably construed as an armed attack that 
triggered the right to self-defense under Article 51. See id. 

n124 1J:?wl: Charter sit 51i The right, -of -course, Wen I.d.ab0.cea 	ist upon the defeat of.61-Q.ae,da. 

n125.S.C. Res. 1368, U.N, $COR, 56th .Scss.,-4370th mtg., UN. Doc. S/RES/1368' (2001),. available at 
httpd/Www.uti.0 	stieres/2001/s02001.him (last visited Jatt. 19, 2604). 

n126.S.C.- 	Res; 13:13, U.N. SCOR 56th gess, 4385th mtg., UN. Doe. MEM 373 (2001), available at 
httpiiwww:un.orWDocsiscres/2001/sc2001.htin (last visited Jan, 19, 2004). The Council also stated thM the 
"acts, methods, and pruetices of:errorism are contrary to the purposes and principles of the.-United -Nations ." 
ld. 

n1:27, S r R . 1373, UN. SCOR-56th Sess., 41185th mtg., P U.N. Doe, S/RES/1 73 (2001), available at 
http://wWW.Un..,or Ocstscres/2001/sc2001 Jinn' (last visited Jan, 19;2004); 

Dna. -Moreover', the an##tsrisof other international organizations affirmed the right to individual and collec-
tive self-deferde: NATOInvinkad Aniche'Softhe Washington Treaty:- gen NATO's Response thgeptember 11 
Chronology,:it httplifwVive.nato.intiterroristrit thronology.btm (last visited Jan. 19, 2004). The Organization Of 
ArritticanStateS pAsy:ni.to recognized the Inherent right of states to - act in the txamist of fhe 4ht of individ-
ual and collectiye.4o)f-defease cat accordanee•vrith the Charter of the United Nations and with the Inter-,AMerican 
'Treaty:  of Reciprocal &Ai :stance (Rio Treaty)," Twenty-fourth Meeting of Consultation of Minister's of rcreJgn 
Affair, Terrorist Threat to the Americas., 6A5 Doe. RC;24/Res.1/0 I, Sept, 21,2001, available at 
fittp://www,,oas,argjoASpaokrisist 1(C.24e.htm. (laSt visited Jan. 20, 2004). Set also 13earti,.supra note 61, at 
566 (Citing Charles Bremner, Europ cans SupPort 'Legitimate' US Action, Times (London, U.K.), Sept., 22 ; : 

2001, at 2). 

n129, Letter Dated 7 October 2001 front the Permanent RepresenlatiVe: of the United States of America to 
the United Nations Addressed to the FreSident of theSecurity Council, 40 UM, 1281 0001). 

n130. Pero diF,ussion regarding some of the partientays 	tiw customary international law rules re- 
garding the use of f,07et sec:; Nicaragua Cus; supra note 40, at 105 CR Is clear that in customary Inter -nation 1 
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law-it•isnota condition of the lawfulness oldie ose offorco in selkieferise piottitii a procedure SD closely,de, 
pendent- on the content of a treaty corron itm wit and cif the• tristitiitions established by it„ should have been 161- , 

 lowed."). 

a131, For a discussion on the concept of ow si see infra Section 11.A,2. 

al 32. in an add ss•to the American people on September 20, 2001, President Rush stated: 

"The United States of America tnakes the following dernandS On the Taliban; Deliver to United States anthort , 
 des all the leaders of al Qaeda who hide in yourland. 

... Close immediately and permanently every terrorist training: camp in Afghanistan, and hand over every 
terrorist, and`every person in their support struCture, to apprOptiate authorities .... 

The.se demands are not open to negotiation or iSCUSSICM, The Taliban must act, and act immediately. 
They will hand over the terrorists, er they will share in their fate.° 

President George W. 1,1ash, Address to Joint Session of Congress, available at 2001 WL 1104160 (F.D,C,a): 
see also Rajiv. ChatidraSekarart, Taliban Rebuffi Pakistani Clerks' Cab for bin Laden; Afghan Leader Vows 
'FightUntit the.End` in War With the Infidels' if LLS, Uses Military Force, Wash. Post, Sept. 10, 2001, at A2. 

gia3. Talibat leaclarlvinhammad'Omar reportedly promised that "the Taliban was willing to fight to the 
death to protect bin Laden from U.S., military forces" and spoke 'at length about the 'virtues of going , to war with 
the infidels'," Chandrasekaran, supra note 132, al 42:, The' Taliban had also rejected•revious calls by the UN 
Security Canrieil to produce the al-Qaeda leader: 	S.C. RCS. 1214, U.N. SCOR, 53d Sesa., 3.952d 
U.N., Doe. StREM214 (1998); S,C, Res, 1201,Sm:, 4251st mtg,,, 	SIRES/1267(1999), S.C. Res. 
1333,11,N, SCOR 55th - SeSs., 4251g mtg„-ILM Dric, &MESA 313 (2000)1 

n134.'llowever, legal • siderations may dictate policy. oorisideratiiatis. 

135. See Dinsteiri, supra. note 21, at 220 (claiming that egotiatio mustjustify a delay in responding with 
courtterforce„). 

n136. Scednfra Seetion11.A.2. 

55'137 Press Release,. White House, President Btish Announces Combat Operations in Iraq Have. Ended 
tli4t1Y 1, ZOO) (transcriptavailable at httritil.www,whitehonse,govinews/ reieas-
e0003/05/iraqh003.001-15.html) (last visited,Ign, 19, 2004). 

1-038, ;Recently six more al-, Quecia_stispeets , Wcro arrested in Pakistan with 350 pounds of explosives. One of 
the individuals was :a highly sought al-Qaeda leader, suspected of being involved in several ten-oriSt bombings, 
including' 	usS 	See Kamran Khan, Pakistani Police Arrest Six Al Qaeda Suspects, Wash, Post, May 1, 
2003, -atA23'; see-also CNN Al Qaeda Plot Against U.S. EmbasSy in Manila, Reuters, Sept: 9, 2002: Moreover, 
the recent attacks in Indonesia suggest that al-Qaeda .and related organizations are still operational: See Ellen 
Nakashint and Alan Sipress, SoutheaSt Asia's -New CorpS of Suicide Bombers, Wash. Post, Aug. 16, 2003, at . 

A14. 
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3g..4041 the eve of September 11,.2003 ;  At Jetechttelevisleti broetideSt a videotape ofOserna bin Laden 
and his.  chieflibutertent, ..4„Yrrian al ,,ZawaltiA iii which bin Laden.refereneed fur of the SepteMbet 12. hijnekers 
and al-Zecihiltiri "exhorted IraqiiresiStanco fighters. to Arne:riden troops in haq." James Riser' and llaVid 
7rihnsett,.T199:Years. Later: Qacda Leadets1 Bin Laden, is:Seen with_ Aide'..ott Tape, 'N.Y. Times, Se:) 1 i, 2001, 
at A I; see -also Miral Falimy, 13in Laden Fxhorts M slims: to.pight !Enemy' 1.1„S., Retitetsii.Feb. 16, '2003. 

n140. VOr a brief diScussion Owthe reeerit activitie, of al-Qaeda that suggests the mianization is not defunct, 
see infra SettiOn: 

n 14 Sec supra th 77. 

n142. or instance, the US, response is not limited to 	mg 3,000 terrorists with four 	airliners, 
Somewhat ironically, however, over 3,000 suspected terrorists have been killed or arrested approximately the 
same number of persons killed on September 1 I. See President George W. Bush, 2003 State of the Union Ad-
dress (Jan. 28, 200) (transcript available at 2003 .WL 187445 (F,D,C.4.)). While such a comparison may have a 
certain rhetorical poignanoy, it is unduly simplistic and not a tree measure of proportionality, 

n143,„ The exterittliat the Taithau were complicitly, if not actively involved, in supporting terrorism bears 
upon , the culpability of the state of Afghanistan under To Oben rule end the right of the US., to use defensive 
measures in Ow country, Since Th e  saopt  of . his paper focuses on the attack in Yemen against the backdrop of 
the defensive.use of fOre,e against abigaecle, Issues regarding the use -of force against the Talilyan will not.be ad-
dressed herhirr, 

n144, See- Said Mohammad Aunt, Kabul Citizens BYe Bright Future Six Months on fi -orn Start of 13omhing, 
Agency "Prance Presse, Apr. 4,.2002; see also Sonia Balearic, Taliben.Silented Afghan Musicians Mlle into 
Cultural Revival, Apneta Etaftets - Przsso, Oct 21 ,.2002,:tven the harshest critics of the posVialiben goVernrnent 
adMit that the quality mt.:life:has improved for Many Afghans. See Todd Pihrian, Ornupl. Stiffering Continues. for 
Women iii Afghenitrari; Role: Re0ort-,Saya that Gains Since the Talibanft Ouster HaveBeen 	Telbgraph 
Herald (Dtibuque, LA), Doc. 18, 2002,nt 6. 

n145„ See WnStTeldt„ sopra note 120. 

1.46. This argument is further supported by the fed that if the U.S. VeSponst had been disproportionate, itis 
likely that el.Qacda wonid have been dl reeked. 

a147, While  the 	governS when a state may resoryto -fordo, the jus. in belle regulates the inodat- 
ities 	coil!' lei after theoirlinat ion of hostilities. 

n148'  . Soo 13est, supra,rtotr44, at 139. 

ni49.-When asked eb.out the objective ofwar, it,isnotttnuommon hear! US. Militaryirnember say That
the gpal lS lo leillpeople.and.breakihings..".See, 	Turner et al., eiviliatns at the Tip of 	-spoar _51 

1,11 000j) ("The" oy of War recognizes that the purpose of the military in wartime. is killing 
peep leand brenking things ." ,(epto ting:the -  legal aelViSor to. the Chairmen Of the Jeint Chiefs of Staff)). This.gay-
log has snore 'titan e. degree Of truth. 

n150. Sec Sun Tru, The New Translation 48 (411; Huang -trans., 1993). A more recent. statement of the on-
uupt: 'The only legitimate Objett which States stint -rid-endeavour to "accOmplish during war is to weaken the mil-
itary forces ofthe anent y, " Saint Petersburg Declaration Renouncing the Use, in Time of War, &Explosive 
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Projectiles Under 400 Oratnines Weight, Nov, 29/Dat„ 11 	aVailablo 
171.11.1.?OpetiView (last visited on March 7, 2Q03). 

Page ,3a 

t http://www:icra_orounsf/ Web- 

n151. LOAC,seeks to "prevent &hip being done in war the might binder the return to peace ...." Best, su- 
pra note 44, at 154. Thus, it is preferable make the pite My bend to:yOur will with TO little bloodShed and de-
struction at possible. See Green, supra note 62, at 15. 

n157, There is no single definition-of war, but most definitions acknowledge that violence is a means, 
end. Fora discussion on the definition of war, see generally 1Dir6tein, suprk note 21. 

n153. Limitation and restraint are the over 	principles of the law of war. Best, supra note 44, at 157. 

ni54, See id. 

n155.See it at 159. 

n156.Military »ems sity as discussed Item is similar to but P.at the same as the concept of necesSity 
jus ad helium disciassed above.• As ,defined hero, military necessity concerns itself with The application of force 
against a particular person or object, Le„ the attack in Yoram. 

n157.:See vnerally Green, stipr,a, note 62, at 348-50.. Even Napoleon. professed to observe some form of 
Military necessity :: "My great maxim has always been in polities,and war alike, that every iiijUry 'done to the 
cnetrir, eVettlhoughperinitted by The ruleS,-is Wicusabit only so far as itis absolittelY necessary; everything 
'beyond that is criminal." BeSt, supra rrote•44, U -24 (Citation Omitted). 

n1513, Green, supra note-6-2, -at 1Z. 

ri159,- See Rest, supra note 44, at 27243. 

tt 1 00: Mannish the acuu .opp'o'fmilitary'necossit3 dei ks tzamai battle more honaane, ir also correlates with 
effective military stratcgy. 

111-16 . PeOfussor Groan l'fern to the-principic of discrimination as the "pr cipic of identitication," which is ::a.  
distinction without a difference, See Green, ,supra note 62 at 350. 

n162. See id. 

•ti143, See id. at 351. 

n164.id. 

n165.The•concept of -pr tvurtionality is commonly Misunderstood betathe-term Often used in the ver-
nacular and,not as a term of art.:See W. Bays Parks, Air. War and,the Law of 	 32 	Rev. 1, 168 (19919, 

n166, Porpb vious reasOns, it you'd net bq preferable to use a tank round against an individual sOldier, 
However, if the tarkwas Olt :only wettpowavaliallei it Would be perfectly lawful under LOA to target th0 
enemy combatant. 
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fee generally Green, supra note 	.A051. 

0168. Waiter Gary Sharp, Sr., Revolting an Aggressor's License to . Kill Military Forces Serving the United 
Nations: Malting 'Petorreece Personal, 22 Mt Intl 1,. & Rade 1, 11 - 12 {1998), 

n169, See Best, supra n ote 44, at 129, 

See Percy Bordwelir, The Law of War Between Hell igerents 74 (1900, Dr- Lieber was an internation-
al legal scholar and profcsaor at.Columbia University who was commissioned by President.Abraham Lincoln to 
draft a' definitive• statement regulating the conduct of Union forces, partially out of mounting concern for the 
problems associated with guerrilla warfare. See Parks, supra note 165, ut 7; see also BEST, Supra note 44, at 
155. To view a copy of the Lieber Code, see Instruetious for the Government of Mimics of the.United States in 
the Field,. Apr, 24, 1863, available at http;//www.icre.org/iblitsFWebFULL,70penView (last visited Jana 19, 
2004)- 

n171.PrUSsia, The 'Netherlands, France, Ru.ssia, Serbia, G at" Britain,,and Spain all d. acted cedes during 
thiCtithefrnme. Sec Green, supra note 62, ar30, 

n172.See Prarks, upni now  160, at 7. 

nl'73. "ora more Complete disaussion on the:conditions that existed in the mid.  ..nineteenth tenttlry that gave 
use to:the promulgation of the Hague and Oeileva .otiventions, see Best, supra note 44, at 158-59, 

Orie . exampie Was a now bullet developedby the Russian government that expanded upon contact 
with human tissae, It was thought that the:new projectile would create unnecessary misery on the battlefield. See 
BordweksUpra.note - 165, at.87; see also Green, supra note 62, at 22, 

11175, Sao Hest, supra note 44, at 159, 

n176, Bordwell, supra note 165, at 128. (citation on 

n177. "The Contracting Parties engage mutually to renounce, in case of war among theniselves, the CM- , 
pLOYfildni by their military 'or naval troops of any projectile of a weight below 400 grammes, which is-either ex- 

, plosive or. (,ilarged with t'ultnittating or inflammable substances," See Saiitt Petersburg Deelata.i.ion, supra,note 
150: 

0178„'SeerProicet of an loteolatignial 1)01nration Concerning thel,PWS and ClgatttliS () -f,  
available rr,i ttp://Wwwiere.orgiihinstPiebNLE,70periV iew (last visited Jan- 19, 2004). 

h179, 

ar, Aug. 27, 1874, 

.11180. The "object [olthe eumferencd wast  revise the laws and general customs of war, either with die -
view of-defining them more precisely or &laying., down certain limits for the purpose of modifying their severity 
as axpossible." Twenty-six states were inlyttenclance- Bordwell, supra note 170, at 129, 
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n181, Sea„ 	FinalActOf the international Niee Conferenee, july 29, 1899; Convention (1I with Re ,  
weetto:the : Laws-and Customs of War on Land-Arid ltp Annex ;  July 29, 1899; ConVention 010 fer the:Adapta-
tion to'lVlarhitncWarfare Of the.Princiniestirthe Geneva Convention of 22 August 1864,-July29, I899; Decla-
ration (1V-, 1), to Prohibit, forthe Term of -Five Years, thesLaunching of projectiles and :EXplesives from Bal-
loons, and Other Methods of Similar Nature, July 29, 1899; Declaration- (IV, 2) Concerning Asphyxiating Gases, 
29 July, '099; Declaration (IV, 3) Concerning 8Xpanding Bullets, (July 29, ; 1899), each available 
http://WWw".icrc.org/ihl,ns f/WebFULL?OpenView (last visited Jan. 19, 2004). 

n182.Ferty-fetr nations tended the second confere . BORDWELL, supra note 165, at 193. 

n183.Documents on the Laws of War 67 (Richard Gueif•and Adam Roberts eds., 3d. ed.2000). 

n184, Convention Respecting the Laws and Customs of War on Land, with Annex or Rqulati9Ds, Oct. 18, 
1907, 1910, 34 Stat 7277, T.S. No. 519 (Jan. 26, 1910) (hereinafter 9-lape Irj. The preamble.to Hague IV 
States that "these previsions, the wording of which has been inspired by the desire to diminish the evils of war, 
as far as'military requirements permit, are intended to serve as a general rule of conduct for the belligerents in 
their rillIttlat relations and in their relations with the inhabitants," Id, 

n185_ Sce Annex to I laguc IV, supra note 184. Although providing for rules to distinguish between ballige. 
teats and nowbelligerents was not the purpose of the Peace Conferences, it was largely viewed as a positive do-
volOptimPL See Geoffrey Best,. War and Law Since 1945:46 (1994). 

rit86,Seetest, stipra ..nete44,,at 180. 

ri187. Hague IV, supra note 184. For a discussion of other criteria that were discussed but rejected atthe 
Hague:  (rinftreneei.  see Agprdwell, supra note 176, at 231-32, Protocol 1 to the Geneva conventions has a more 
flexible definition of cornbatant in that lawful belligerents do not always-need to distinguish themselves from Ci-
vilians. See PrOtoctd Additional to the Geneva Conventions efAug. 12, 1949, art. 18, and Relating to the Pro-
teetierfof Victims of Internatienal Armed Conflicts, l ac. 12,.1917 :, 1 In 11S, TS. 3 (entered into force Dec, 7, 
1918) thereinafter Proteettl]. Howe ver, Protocol 11.S not :diScussed herein that the U.S.. is nt t aporty to the 
tenveritiOrilind its status: as customary international law is dubioiis. 

:DIA & A literal reading of the Jingo Annex Might suggestthat menibership in an army irrespective of the 
four criteria is:Sufficient to obtain lawful belligerent t_atits., See Bordwell, supra note 170, at 228.11owever, it 
would be contrary: o the purpose of therttles in drawing distinctions to merelyalI formal association with an 
armed - force:to ,obtain the.,proteetiops ofLpAchl.support of this argument, an early nineteenth century author 
irntcd-that in drafting-the Hague Conventions it was almost taken for granted that combatants must carry arms 
openly and observe the laws-and customs of War, for it was undersleocithat a soldier in the serViceof his country 
*mild necessari lymeet these requirements. See id, at 232, Thus, The better position is that even a member of an 
army roust'adliere to the four Hague criteria totrterit the.status Ora lawful belligerent. 

n189, The preamble provides in relevant part "It has not, however, been found possible at present to con-
cert fogulatiOns covering all the Circumstances which arisein practice; on the other hand, the.14.igh Contracting 
Parties'-clearly:do not intend that 'unforeseen cases should, in the absence of a written undertaking, beieft to the 
tiljilra!YjilOrnorit ofmilitarY cornmanders, Until a more coMpletc eode of the laWs of war has.beenitatted, the 
High contracting Parties deem it expedient to dgotaro that,rin Cases not included in the Regulations adapted by 
them;  the inhabitants and the belligerents remain under the protection and the rule of the principles of the law s  of 
nations, as they result from the usages established among civilized people, imp the laws orimmanity, and  the 

 dictates of the public conscience. Id.. 

tril 90. 14. For mer formation on Yedor Fedor. i 	artens, see Ft. est, supra note 44, at 163, 
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Maple 1V,. sup note 184. 

n192. The Conventione; are unquestionably recognized as enstornary international 
binding upon all states, See Green; supra note 62, at 135. 

:w and e, therefore, 

n193, The movement was spearheaded by Geneva businessman, Jean Henri Dupont, who was horrified by 
the deplorable field conditions he witnessed during the Italian War in 1939. Mr. Duriant, with three other citi-
zens of Geneva, founded the Internatioma Committee or the Red Cross (ICRC) in 1864. See Francoiso 
Origin and Development of International Humanitarian Law 9 (1982). 

n794, Bordwell, supra note 170, at. SS, 

n195, Convention for the Amelioration °fete Condition of the Wounded in Annie& in the Field, (Aug. 22, 
1864), available at http://www.ierc.orOhl.nsf/WebFULL?OnctiView (last visited Apr.21, 2003). 

n156. 13ordwell, Stipra mite 170, at 86; seen's° F3bst, supra note.44, at 151, 

n197. Sec Green, upra no 62 41. 

n1 8 Eer Wham, the four conventions share certain common alleles, most notably common Articles 2 
.attd J.. §cegeocrally Amelioration for the Condition of the Wounded and .Slck of the Armed Forces in the 
Aug. - 12 1949, 6 U.& 7: 3115 (Geneva I); Geneva:Convention for the Amelioration for the Condition of 
Wounded, Sick, and Shipwrecked fVfernber3 of the Armed Forces at Sea, Aug. 12, 1949,6 US:T .3219 (Geneva 
11),;" Geneva. Convention Relative to the Treatment of Prisoners of War, Aug, 12, 1949, 6 U.S. .T 3317 (Geneva 
111); and Genmea Convention Relative to,the:Protection ofCiviti an Persons in The of War, Aug, 12, 1949,4 

T: .516 (Geneva IV) (collectively referred to as the "Geneva COnventiOns"): It.Was inevitable that the initial 
interest' in PreVidinglOr ineateacitated belligerents; w1tr usually became:prisenersOf war, would eventually: 
oVOlve ititothe.promulgaticai otatandardsfor` the ltentnient &prisoners orwer. See Flost, supr.a note 44, at 154: 
protocol 1 to the - 1949 Conventions,;althoughnot , anirisignifipant development in humanitarian Jew, will net be 
addressed here for. two reasons. Se© generally ylrotneel 1, supra note 187. First, the protocol 15 not relevant to this 
discussion 'because it is not binding upon the 1,1S. nor Afghanistan (nor al-Qaeda) because these entities are not 
parties to the 071 Protocol. Second,..the Protocol's status as a 'matter of customary international law is dubious. 
The US, has repeatedly ithiPed .objection to Various provisions of the conventiors, including-the status of 
riOnconabatantsi leaving little doubt as to the protocol's status as a matter &customary interzational law vis -a-vis 
the U.S:, Sep 1..W..Crawford;111,1iie Law ofNo ornbatant lmninuity and the Targeting of National Bleetrieel 
Power.Systems, 2'1 Flar.ker F, World Ai! /93, 0.7 (1997) ("At ptesent, there are 143 parties to the Protocol; 
however, it has yet to gain universal acceptance, as the Qui tett States continues to withheld ratification,"); Judith 
`6..atirdarniNorteornbatantInmrimity and the Gulf Conflict, 32 Va. J. WTI, 813 ; ;$14-15 (102) ("The provi-
sibits of Preiticol I, includingthelulesrelating tothe protection of noncombataMsdinve been strongly opposed 
ky some antes, particularly the United States, and the oxtent to which the customary norm reflects the detailed 
conventional rules ise contrOversial issuel; see also Parks, supra mile 165, at 

1-1199„ See Geneva Pi, supra irate 198: 

oil . amen)  supra lipte 62, at43, 

ri..20 I lee put:rally Geneva . lV, supra Pete 398; at also Bordwell, Supra:it -ate ;170, at 320. -The 193El Draft 
Convention for the Protection of Civilian Populations Against New Engines of War defined the "phrase 
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population' 	all those not enlisted in any binne ►  of the: 'combatant services nor forthertime heir4 employed 
Cir -ooppigd in any belligerent establiOrnent as defined in Article I" Draft Convention for.the Protection of Ci-
vilian PopulatiOns Against New Lngines of War, available at http://www,icre,Kgihi.nsf/WebFULL?OpenView 
(last visited Jun. 19, 2004). 

n202.See Prancoise Bouchet-S Wilier C lie Practical Guide to humanitarian Law 42 (2002); see also Green, 
supra note 62, at 105. 

n203.See generally Geneva W, supra note 198. 

n204.See.Michael Bathe et al., New Rules for Victims of Armed Conflicts,293 (1982); see also iREEN, 
supra note 62, at 105. 

e2()S. Thus, a person may qualify as a civilian if he or she is not commanded by a person responsible for his 
subordinates; does not wear a fixed distinctive emblem; does not carry arms openly; or does not comply with the 
laws and customs of war: See Annex int Hague 1V, supra note 184, 1. ch. I, art. . L 

n206.The term "unlawful combatant" came intO-faver alter it was first used by the U.S. Supreme Court in 
Ex parte, Quirin 317 U.S, 4, 31(1942), a case that cons tdpred the status-of German saboteurs under interTiational 
Jaw. The Germans were found on American soll'and apparently were planning to .destroy several Actories en-
gaged in producing materiel. The Courts decision in not binding as a matter of international law; but it is none-
theless illustrative. Although the term Was recently conceived, states have long grappled with the problem of 
"irregular combatants" and "marandcrs.r Sce.Miebtiel }1 ;  Hoffrnan, Terrorists Arelialawfutilelligerents, Not 
UnlaWful`Corribatants7; A Distinctien with Implications for (ha Futnre of Internatienatilimanitarian Law, 34 
CaveW RO,, J. biri L, 227, 228 (2002). 

n207.One example,  is` the existence of pirates. This :concept is not developed butt but is erely introduced.  
See generally ROW, supra note 90. 

tt208. Some COMmentaters argue the "Cerins "unlawful coutbaterun and Nnasi-oombatant" are misnomers, in 
that the weird "cAmbatatir is a tern of art that .stioulttlat-feserved for individuals who satisfy doe tour criteria 
undOttlie Hague Annex. See *Hoffman; supra mate "206 at 228, Arguably the term "unlawilil belligerent' may be 
More ,appropiiate both as a legal and factual matter. All Three."terms are used inters hangcatdy here. 

n209. :When it is impossible to distinguish:between civilians and belligerents, 'The enemy, unable to distrn-
suisli between: there and the worst breakers of the pear*, hex been compelled tO resort tO .IneaSUttS of Punish-
moat which have embittered the struggle and sown therseedS of national distrust and hate," See BordwaIl,..sUpra 
note 170 at 229. the Lieber Code also iindirectly touched upon some of the problems and cOnSeqUeneeS aaae- ,  
elated with unlawful uses of force: "While detiOtion in war is admitted as a just and necessary moans.ofbostin-
tyy  and isconsistent with Honorable: warfare, the common law of war allows even capital punishment for elan-
destine cit .treaCherous attempts to injure an enemy, because they arc So dangerous, and it is difficnItto guard 
againSt thorn:" Lieber-Co-de, supra trete 170, rut. 101 „ 

n216,. SAO genergly Hague TV, supra note 1 3A, Getrava Ili, supra note 198; Geneva IV, supra note198. 

n211, See Hague IV, supra note 184. 

am. See Hoffman, supra note 206, at 228. 
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111.1 A J. Infl L. it• For. Alf; 331, 

n213, See Green, sttprarwte - 62, at 105. 

n214. Sec generally 'Hague IV, stipranote 

n2 : 15: .S Geneva ConveatiOns,supra note• 198. 

n216.Sec Anne to Hague IV, supra note 184. 

n217.ironically, a combatant is Immune from legal process for what would otherwise be crimina behavio 
yet, he is sullied to death without trial ar.the hands of the enemy - arguably the ultimate suction. 

rai t, See Geneva III, supra note 193, an, 4. 

a219. See. Green, supra note 62, at 197. 

11220 FOr diseuSsion oo wine Of the differences in rights enjoyed by lawful and unlawful combatants, see 
Daniel Kunst-mom, mthilawful Combatants" in the United States: Drawing the Fine Line Between Law and War, 
30 Num. Rts., 'Winter 2003, at 18,19-21, 

n221. Fora discussion comparing a war against termriSts with a war against a legitimate" enemy, legitimus 
hostis, see Sir Michael Howard.qrs . No1 So  Mach Vale - It's  Mere Like a }hint, Timee (London, U.K.), Oct. 2, 
2001. 

11222.1d. For an alysisGrotiusk  view ointilawful belligerents, see BordWell, supra note 170, at 32. 

n223. See e.g,„ G.A. Res, 217- A (ill), 	GAOR, Universal Deelaration of Human Rights; available at 
http://wWw.unhehr.ch/udhr (last visited Apr. 19 2003); International Covenant on'Civil and Politica! Rights, 
G.A. kes.22(10A (XXt), 21 U.N. GAORSupp. (No. 16) at 52,11N. 'Doc. A/6316 (1966), 999 U.N,TS. 171 
(entered into force Mar, 22,1970; International Covenant on Economic, Social and Cultural Rights, G.A. res. 
2200N(XX1), 21 U.N. GAOR Supp, '(No. 16) at 49, U.N. Mc, A/6316 (1966), 993 U.N.T.S. 3 (entered into 
force .Jan. 3, 1976). 

n224.. See l'Ittgne V, supra note 84; 6ettoa Coriventions.i.supro: nota 198, arts. 99-108. 

r225. The Gdneva.Convatitions apply "all cases of declared war or of any other armed conflict Which 
may vise between _two;or more of.00. high Contracting Parties ; 1' Geneva Conventions, supra note 177, art 2. 
Moreover,ta U.S. government has.  a p6licy of complying.with L.0 AC it ail armed conflicts. See Impitmenta-` 
tion of.the 1)01) Law? of War Program; 0)airman of the ,/o int-Chiefs Of Staff Instruction 5840.01A, P 5a (Aug. 
27, 1999); see also Standing . Rules of Engagement for U.S. Forces, Chairman of the Joint Chiefs: of Staff - In-
struction 3 121.01A, 	P 1 g,(Ian, 15, 2000); 'DOD Law Of War Program, Deptt Of Defense Directive 5100,77 
(Dee. 9, 1998): 

n226. Soc Annna t; Hogue TV, supra note 184. 

ran. Id. 

n228, See Bythe•LAWs of ..ar, They ArntrPOWS, Wash, Ast i  Mar: 3, 2002, at 131 
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n229, Risen, supra tie 1;6: 

n230. international law does not recognize a common definition of "terrorist" or "terrorism." -See Jordan J. 
Paust 

 
at al., International Criminal law 995 (2d - ed. 2000). However, seemingly most definitions reference the 

unlawful us-c Of vibleaccagainst-civilians, Son John Alan Coban, Formulation of a State's Response to Terrorism 
and State-Sponsored Terrorism, /4 Pace NI L. Rev, 77, 78-79 (004 

n231, See Bay, supra note 12. 

n232. A leader who plans such attacks is responsible for the violations of the laws of war committed by his 
subordinates, See Yamishfiap.. SIyer, 327 US 15-16 (1946) (holding a Japanese General responsible for the 
actions of his subordinatos)ilsee also Brigadier Genera Charles J. Dunlap, Jr., USAF, International Law and 
Terrorism: Some "Qs and As" for Operators, ,Army Law., Oct.-Nov. 2002, at 23, 30, (asserting that although 
Adolf Hitler and the Nazi leadership did not fight in the trenches, nobody would argue that their -conduct was in 
:accordance with the laws .of war), 

n233,See Risen, supra note 16. 

n234,Id. It is highly unlikely that . . such a high-ranking al-geedalcader would travel with individuals who 
had absolutelyno connection to al -Qaeda. The security tiskralorie would prevent this from occurring. 

rt235. See Annex to Hague IV 4 aupranoto - 1 &4. Witt ont theissistanbe of his associates or bodyguards, 
Al-Hatethi likely could not haye ea•effeetively performed his leadership dutiei for al-Qaeda, just as any leader 
relies upon the services of his or her subordinate,s for assistance. 

n236.Ithas been suggested that'sranc al-Queda menibers wear a black turban:that might satisfy the re- 
quirement for a.distiactive emblem.. Sec John Hendren; Response to Terror; Captives - Not POW's, US. Contends, 
L.A. Times, Jan. 22, 2002, at ik1-12;- sec alsO Neil P. McNidty,Onantanamo Detainees:Don't Qualify for POW 
Status, Vh-giniun-Pilot(Norfolk, Va.); Feb. 1,2002, at 811. Tete exterit that a turban is an -erriblent, itis not 
Otiractive,. It seems problematic-that apince of headwear that seorps IQ be=unremarkable, especially when clirn- 
par6d to turbans won] by other Muslims, would: be considered.distinetive„ Compare this tothe headWear - worn . 

• by'U.S.:and %stunt Enropean Milithry personnel that is not commonly available in civilian stores, not regularly 
Worn - by 	and has semi:, indicia of rank or branch of service distinguishing it from, other ivew coveys, 

n237.The al-Qaeda aunt-nand and control structure discussed:and approyed -terroristoperations, and Also 
cOnsidored and approved Military operations. See Thomas Geraghty, The Criddrial4Etterny Distinction prose ,:- 
cutin :a Limited War Against Terrorism F011oWing the September 11,2601 Terrorist Attacks, 33 McGeorge 1, 
Rev. 561, 577 0002). 

a238„ The . Annex earnempletes. "command" ;in the sense that a commander has de jure authority over a per-
son necessary to eouipel .e9mpliiMee with the laws of war. Set George H. Aldrich, Editorial Comments; The Ta-
tibiae, Al Qaeda, and.the Determination of Illegal Combatants, 96A.J.1.L. 891, 895 (2002). The Department of 
Defense's dernitiem of comma nri, as-the oauthority that a commander in 	Arrriod Forces laWfully. exereises 
over subordinates -by Virtue of rank or assignment," lends support-to this interpretation, 

n239. As a practical matter, there is some validity to the argument -that because thesc persons were killed we 
will never be able to verify their identity and, es :a consequence, will never be able to definitively-ascertain their 
status under the jus in hello, tlowevor, this argument has no beatiit can whether an attack may proceed In the 
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absence cif complete information. There is rarely ;  if ever,-complete information on the battlefield. The "fir of 
war' means that most . applientions of force will occur only with partial information. Moreover, its discussed 
fro, states responding to actS of terror Should nOt hamstrung by a Tack of information about organizations that, 
ns-a matter ofcoorse, conduer elandeStine operations in violation of the laws of war. Finally, the premiSe of the 
argument is That the tIS. had,,another option, Whieh it did not. ProVitius attempts to capture ai44tirethi had been 
urisuceessfut. See supra -Section  

u240. Sac AE111GX to Hague IV, sop 	ote 184. 

11241, This would have obvious implications for the use of force regime discussed in.  Section IT, supra. 

n242.Sec Green, supra note 62, at 105, 

n243.See .Hoffroan, supra note 206, at 2.2 

n244.. Sec Risen, supranote 16. 

n245. As discussed sopratiote.188, the Pres' option is that member ofe ititary will ipso facto comport 
with.the liague,Annex. 

ri246„.See..1413C World NeVos,.., 	ere 20,. • 

n247, The element of gond faith is introduced to emphasize that a state does.not have carte blanche authori, 
ty to use force against an Individual withaut areasenable basis in factor to believe that the person is 7 a lawful 
target, et., a member ofa terrorist organization. The author is of the opinion that the notion of good faith is an 
objective standard,:irolidt in .  the application ()fate jus iii helium inthat force cannot be used in a ,discriminatc 
manner unless: the intended target is:tomonarbly believed to be a lawful one 

ri248. See supra Section •113.1, 

n249, For instance, lawful conibatantsare entitled to prisoner of war status.and its :attendant protections, 
whertaa ordawful:combatanta. WIC not entitled to5sucirptetections, Sze generally Geneva III, supra note 19:5; .ste,. 
also Kanstroorry, snot a mite 0:1, 

TOM. See -supra, Beak/n.111'11.1,, 

42.51'. For it discussion on the oriticisms•of the Predator attack, see supta note 2, and accompanying.t*t. 

n252. That is, of course, unless the soldier is firing his weapon 

ri253, The LI,S, attempted tette:get the Iraqi lodership in a missile striice just A 'w hours afterthe 
U.S.-..imposall deadline on the Iraqi regime expired. Seehlichael Ourtion, Setting the Stage, N.Y. Times ;  Mar. 
20200a; at Al, 

11254..Miehaal N. Schmid, Suite SpOnsore4 A33 smatkin in International and'Domestic aw, 17 
bre) 4.609 63-2 n,109 (1994 Asgas$43atioilinitaq6titne is dtfined solndWitat differently: an intentional killing, 
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of ispeelfically targeted individual, fora political purpose, Ste Tyler J. Harder; Time to Repeal the AssosSiria- - tion Bep of E.xeoutive Order 12,331: A Srnail Step in. 	 La Clarifying Current w, 77.2 	L . 
	

0:002), 

n255.Dunlap, supra te:232, at 28_ 

n256."The essence Ortretthety is u: bran;chs deorifidance,"Schrnitt supra note 2 54, at 633, "For instance, 
an attack on an individual Who Justifiably believes he has nothing to fear from the assailant is treachery." ld. 

n2.57. See'Dunlap, supra note 232, at 28. Allegations of.improperly using a white flag have seen made 
agalast the Iraqis in the current conflict with that country. 

n258.wfbe concept of assassination as a -limit on the use of force precludes acts that amount to mtiteler; it 
does not limit the use of force in salklefense." Abraham D. Sefaer, Playing Games with. Terrorists, 36 New Eng. 
L. Rap. 903. 07 (2604. 

n259.Even applying the relevant definitioa Of assassination during peacetime. would likely yield the same 
result, as tho .killing was not likely done for political purposes. Al-harethi was not targeted for his politics ;," in 
because he was a member of:a violent terrorist organization, whatever his polities may have been. 

n260.Stye;-e,g, Review of Legality of Weapons Under International Law, Deportment of Defense histruc-
tien 5500 15, Oct  16,1:974; see also Weapons Review, Air FOree,lnstruction 51-02, May 13, 1994; Compliance 
with the Law of Armed ConflicLAir Force Policy Directive 51-4, Apr.26, 1993. 

n261.See infra.Section 

n262.Bear air Mind that the .eoneept ofnillitary necessity, Os used in this context; is somewhat different from 
tine concept of neeeasity with regard to thejused bellum diSeussed abOve. 

n263, Set Heish, supra note 2, at 66, 

n264. Sec supra Seetio 111.A.1. 

11265, For infOrtnatienentheiAplyl.114 hellfire missile, sea Pottriof:Atn. ,  dentists, AGM- 4 Hellfire, at 
htlp://www,fas.eigituan/dod7.10 lisysimissileiagrrt-lI4.1urn (last visited 

n266. Civilian vehicles-containing combatant personnel are legitiniate targets. Or eri, supra note 62,, fit 191, 

n267, A related-example is.that the jus ru hello would likely permit the targeting of Osama bin Laden even 
if it meantkilling severs) civilians, although a policy nnalysis might produce a diffetent result., 
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