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SUMMARY:

« i the-wake of the terrorist aitacks.of Suptember 11, 2004, Presidont George W. Bush. has Jed the United States and
all:ed nations o4 worldwide campacgn toelimingte ﬁze threat posed by tervorist networks ke abQaeda; .. Tinally,
Part1V quasnmzs whether the fightugainst terrarism iz best chiaractorized gs.a war, and proposes & higher 1 ega] stafdard
‘to-govern targsted kﬂ}mg outside. 1rcnog,mred theater of armed contlict. .. The Umted States, Reagan had made clear,
would not shy away from targeting those who' repmsented athreatto nat;enai curity, tegardiess of the prohibition on
-assassination: ... Taking his predecéssors' namrow iiterpretation.of B0, 12333 one step firther, President Bill Clinton
Foubd the preh:bztion inapplicable to the targering of forelgn terrorist leaders engaged in attecks on-American interests -
yerrs before George W. Bush ever authorized the bise of targsted Kilting:in the war on tefratism. .. On August 26,

1998, Américan forced-fived more than seventy criise:missiles at ol Qacda lerrorist camps in Afghamaldn in an efferi 1o
il bin Loden-and his Heutenanits; later rcpurta itsdlicated that bin Laden-iad been in one of the targeted camps the day-of
the-attack, but left before the missiles hit. - _

TEXT:
[*1030)
L, Inttoduetion

Trs the wake ofthic terrorist-aitacks of Septenilier 11, 2601, Prasicent George. W, Bush has-led the United States and
allted nations iva worldwide campaignto sliminale thethreat posed by temrorist natvworks. like ol Queda; As part.ofthis
sa-called “waron terror,” the president has anthorized tlie selactive use of targated killing, reigniting a well-worn debate
overa 8. exeeutive prohibition on assassination that has stod since 1976, *The gloves are-0F" one senior of fiok
s suid, “Lethal operations that were unthinkable pre»—Scpzamhe: U are now underway." nl

The war-ontercor has not been. without' its exltics, From the topplmg of rogimes: it Afphanistan and Iray, tothe de-
lention and alleged torture of terrorist: suspeets Guantanamo Bay, many have guestioned the means employed by the
Bush administyation o achieve the ofty goal of eradicating terrorism, Despite the controversy surroupding Bush's pub-
licly acknowledged targeting pulicy, ligwever, the pmmdem's approvat of individval killimgs In the fight against teror-
ism achyally follows the precedent established E;ty previous presidents. Since President Reagan's bombing of Colonel .
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Musmmgr Qadhafi's Libyan compound I 1981, successive tommanders in chief havé interpreted the [F031] 1.8,
assassination ban o excludetirgsted killing necessitated by tiines of war orational seli-defense. :

#As dofailed in Part 3, thié altacks authorized by presidents Reagan throuph George W, Bushiare practically-and le-
gally distinguishable from the politically mollvated Cold War plots-that £irst Tod o the-assassination ban, Part 111 dis-
cusses the domestic and intérnational legal justifications for the. war o ferror, a5 well as the Taws of war as applied to
the targeted killing of tetrovists. Finally, Part TV questions whether the fightagainst terrorism is best chatacierized as-a
war, and proposes a higher legal standard to govern targeted killing outside a recognized theater of armed conflict,

Contrary to the assertion that the "glovesare [now] off,* President Bush's authorization of targeted killing is con-
sistont with powers already exercised by his predecessors - even under the executive prohibition onassassination - when
confronted with challenges to national sedurity. The gloves, in fact, were néver on. As evidenced by nearly a quarter
century of practicd, targeted killing can bie & legally and moraliy. justifiable meanis of protecting the American people. In
erder for il to remain.se, however, the president must keep a hand in the targeting decision process 1o ensure that this
method of combating the terrorist threat is used only under those circumstances that truly require it

1L Targeted Killing: Presidential Policy and Practice
A Qrigins of the Exeentive Assa.gsi'niﬁbn Ban

The executive ban on assassination is best understpod within the coptext of the circumstances whith gave rise o it, Th
the mid-1970s, public revélations of questionable CIA practices.at home and abroad triggered a wave of cxegutiveand
congressionial inquiries into intelligence comniunity abuses. Among, these, a Senate-corimitiee headed by Senator Frank
Church ldimehed an exténsive investigation in 1975 into the full rangie of governmental intelligence activities, including
atinmborof assassination plots-alleged t6 have béen difected'or assisted by the CIA in the 1960s mnd 19703, n2

[*X032] Initsreport, the Church Cominittee concluded that the United States was involved, to-varying degrees,
in five séparate assassination-plots. n3 United States supported coups had fesulted in the deaths of Rafael Trjilio of fhe
Dominigan Republic; Ngo Dinh:Diem &f South Vietnam, and Rerie Schngider of Chile - thoiigh the Committec deter~
nifed that the 1.8, government-wag niot difectly responsible for these killings.nd Moré roubling was the finding that
CIA offictaly had worked setively to kill the Premier of the Conigo, Patrice: Lurnimba, and Caban dictator Fidel Castro,
n8 The Castro targeting progeamy in-particular, developed an atray:of tunovative assissination schemes involving paison -
cigars, exploding seashells; poison pills, and.a fungus-contaminated diving suit. né

Despite these findings; the. Chureh Commities witinately conclisdled that o plots initiated by U.8.. 6fficials had ever
led directly to the assgssination of a fareign leader. n7 Lumamba died at the hands of Congslese rivals; withoutany
apparent involvement by the C1A. 1i8.And, for all its creativity, the Castro program generally failed todivance much
beyond the planning and preparation phase; additional support ang-encouragement tora few Cuban wonld-be assassing,
way similarly unsueeessful, n% The Committes nonctheless denounced the CIAsdnvolvement in the plots, s well as the
absence of oversight nnd accouritability whicl characlerized such opeeations: *Plausible denial,” the Cormmittee ve-
ported, was often dchidvad by using enphistisnis and generalized instrictions-o shiell senior officials. n10 As a result;
the system.of Exscutive.command and conttal was so irtherently. ambiguous that it {was) difficult to be-certain at what
level assassination dctivity wis Raown snd aatforized. " nl 1 '

Determifiing that; in the absence.of war, the "coldblooded, targeted, intentional killing of an individual forcign
legiler” 112 hag o plage in the forcign policy of the United Statés, thé Church Comnittes raconimended that *a flat ban-
against assassination should be wiitien  [*1033] fiito law." n13 Highly ot lack-6f Executive vversight in’
the:assassination plots, the Commitice thought itbest that Congress pu tive end to'such practices, 1 was in Hiis
charged political environment that President Ford issued Execative Or 0.) 11,905, viroviding that "no employee 61
the United States Government shall engage in, or conspire to-engags in, political assassination.” n}4 1t woirld seem thiat

“the preemption of congressienal action wasa possible, if not fikely, motive behind issuance of the Order. n15. Regard-
less of Ford's mietives; the effect of thie executive prohibition has been clvar: offrts by Congress to-supplant itand sim-
itar, suceesiive ekeciitive ortbrswith 4 legislative ban - in 1998, 1978, 41d:1980 - have-g)] Giled. n}6

T3, Meaning.and Parpose of the Executive Probibition
The unsuccessful attempt by Congress to enatt-an assassination ban i 1978 coincided with:the issuanoe by Presiding

Carter of Exocutive Otder 12,036, Which-slightly modificd the Ford prohibition. n17 Later incorperated withoul chisngn
in BLG. 1333 by Présideit Reéagan I 1981, n18 the bau as amended by Carter remains fn place today and reads: "No
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person employed by or acting-on bebalf of e Unlted States Government shall engage in, or conspire lo engage in, as-
sassimation,” w19

Carter's decision (o prohibit "assassination” generally and not only "political assassination,” as Ford had specifiéd,
seems otivated more by political expediency than by ady genuing desire to alterthe scope of the ban. As Tyler Harder
explaing, "thers is ample sypport 10 suggest that-after several fafled altempts” by CﬂI‘lgI‘BBS 1o push throygh 2 [*1034)
lag,lslanw pmhihmon nCongress and the Hxeputive simply agreed 1o 8 political compromise." n20 Accordingly, re-

‘moval of the "political™ qualh" er may haveservedito sppease Congress as it sought to enact a more restrictive ban. ni2]

By forestuiling legistative action, Carter's modification of the Order ultimately secured greater, rather than less, Hlexibil-
ity Tor this Executive, :

Despits its blanket prohibifior on "assassination,” the exeputive ban as reflected in E.O. 12,333 docs not actually
define what practices that térm encompasses, Notably absent from Section 3.4, which provides definitions for a varisty
of terns nsed throughout the Order, is-amy-clarification of “assassination" within the context of the ban, n22 The fatture
ofthe Order to articulate the scope of the very practice it purports 1o probibit suggests that a definition of assassination
was purposefu[!y omitted. The Aexibility-of interpretation thus retained by E.O: 12,333 has the advanlage of "leaving
potentin! adversaries unsure as o exactly-what actlon the United States might be prepared to rake-if sufficiently pro-
woked.* n29 An absolute prohibmon, ot otherwisc inclastic catalog of prohibited targets, would allow-adversaries ex-

. pressty protécted by ifs termis to sleep easior at hight,

~ The discretionary suthority to-construe the limits of the assassipation ban remains in the hands of the president. He .
alds the power, raareaver, amend gr mwmﬁte he Bregutive Qrder, and may do sowithiout publicly disclosing that he.
has- done 50 since the ﬁrder addresses‘intelifgence activities, any modifications may b ¢lassified information, n24 The
platemént of the prohibftion within an:exécutive order, therefore, ¢ ffectively "guarantees that'the duthority to order 2s-
sasgiiation s with the president-aloie.” 423 Congress has similar authotity to revise ot repeal the Ofder - thorgh its
Faflare to do 5o, when caupied witlithe three unsiicoessfiil attempts 10 legislate:a ban, may bersad as implicit duthority
forthe pregident to retain targeted killing as a - [¥1035) pa;:cy option. n26 Tndesd, In-recent years, lhere havebeen
soing gfforts in Congress to hift the bun.entirely, n27

Given thi viature of the Exeiutive Order, .as-well as the context in which it was oviginallyissusd, o révosation gfthe
ba ~ by the: president br by Congress - is neithier nesessary nor desirable. As Framed by the Church Commiitey inquiry,
the sxscitive prokitbition was inttially limilted explicitly:to political assassination, The Committee. itself had recognized
thata biar need not cover-officials ofa forelan government with which the United States was engaged in a military con~
fierpursaant loa declaration ol war or the provisions of the War Powers Resolution, 128 Further, the Committes Tound
that "{he pssassination plots were not necsssitated by imminent danger to the Unifed States,” n2 appearing to ieave
open-the pas&;bthiy that targetsd killing may b justified by threats 1o ndtional secirity; Pramdfmt"'{:amr syeraval of
the restdetive political” qualifier, when viewed i-of the maneuverings beiween: Coqgress and Hhie Fecutive at'the
titae, dict notbroaden the scope of the ban Beyont that envisioned by the Cormmities.

Asa hlanket” prahxbmcm on purely political assassination as an element of Amerigan:forsign poticy, the ‘sxegulive
_ gc}y‘, iliough not entirely, symbolic innature. By giving legal offect to the Chtfreh Committes enclusion thit
Huich: kl!lm‘gﬁ are mmmpahbla with Americarenringiples; International order, and me ity," n38%the pmhamtzcm fervay
as-anassuranchk of 1.5 "mors pah:;y" 31 toithe Arretloan public and world ai Virge, Gn 4 more practical level, the
prohibition alse-institates the-cxesntive oversight and adcountability whish'the Commitiee had found Tacking, Stbject fo
presidential andorsament axd interpretation, the probibition Jeaves Little doubt that the respensibility for any taraeted

ng pperation begins and ends-with %1 036] the president, 0372 Finully, by leaving the tonstrugtion o assossing-
tion,"and thys the ultimate sc0pé of the ban, 4t the discretion of the president, Executive Order 12,333 luaves the flex-
ibility needed - and historiéally éxerciséd - ~by the presiden in fimey of war and natmnal self-defense:

€, Sounding the Prohibjtion's Lintits: Presidential Practive Under .0, 12,333

In fact, in the years since the institution of the executive pmhibhian, the United States hias oo sevara! ‘opeasions: ptacsd
fare;ﬁgn state and terrosist leaders within the erogs- hau‘s of overt fargefing operations: Fhis is undeubtedly the most con-
vincing proof that ixecutive Order 12,335 dbes nai represert an absolule ban on assagsination - or, at the very least, bas

not been interpreted as sueh by the four pregiduoints to fake officé sineg it was iisucd. Rather, these operations have subs-
tantidfed the Aexible framework nstitured by thébami, which allows forthe. seiectwe useof letial foree against leader-

-$hilp targets when military neeessity op nigtionsl secudty demand jt.

1, Ronald Reagan: 1986 Bombing of Libya
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The first operation 100k platein 1986, when Presidont Ruagan ordersd the bombing of Colonel Muammar Qadhafi’s.
compound inzesponse to a Libyan-plotted boribing of a Bathin fightelub which killed-ane U8, servicemar and
wounded others; 133 Iritelfigence reporty-indicated thas Libya was involved in [larining other attacks against 1S, inter-
ests dround thi world, including wp to thirty diplomatic-facilities. n34 While legally justifying the-military operation to -
the Uniled Nations as a self-dfonsive measure pursnant to Aigle 51 of the UN Charter, 135 the administration macle
firther asstirarices that thie raid did not violate E.0, 12,333, ‘

(¥1037]. President Reagan stated thar Qidhafi himselfhiad nof been a tarpet of the strike, though he added, 1
don't think any of us would have shed zny tears if that happeied." n36 it was later reported, nonetheloss, thatnine of
cightecn bombers had a spestic:mission 1o target Qadhaf, that administration officials were instructed befors the raid
to prepare briéfs distinguishing the attack from assassination and thet language announcing Qadhati's. demise was pre-
pared for the speech that Reagan made the evening of the strike. n37 ' :

As'the first atiack on 2 state leader under the B.0, 12,333 regime, the.l.ibyan rald was to become thy military paras
digm and legal precedent for futare attacks on Jeadership tacgets ~ even in the absence of military conflict:

The tirtes between. formal war and peace wereno longer.cleur - the United States had indicated its iritent to use.
deadly force against forsipn leaders, sven in peacetime, should they pose 4 threat 1o the nation. The use of more oveit
methods suck as gn airstrike...marked a shift dway from the cloak-and-dagger schemes of the Cold War, Insiead of co-
vertly working to-and a leader's life, Ametica would strike openly, with gun ¢anicra footage visible to all on CNN the
next day, n3% -

Thoughut first glance a departure from the no-assassination policy set forth in E.0,12,333, the spectaeularly overt
naturs of the-attack may huve been miost effective in demoristrating the-true scope of the'prehibition. In myrked contyast
to the poison.gigarsand Pplausible-deniability of the'pre=Church Committes era, the Qadhafi altack featured the useof
military firepower by a president who stood before his-natioriand the-world taaecept responsibility - and 1o provide

Tegal justification - for it. Although Reagan denicd that Qadhafi hinisalf had beenddrgeted, the bombs landing in the

Libyan lader's backyard undoubtedly spoke Jouder than ths words that followed, The United States, Rea gan hiad made
clear, would tiot shy away from fargeting those who represented a threat to national security, régardless of the prohibsi-
tlon ori assassination, o
[*1038)
2. George H. W. Bush: The Gulf War

Diuring the Gulf War-of 1991, President George LW, Bush convéyed a similar message when authorizing the bomb-
g, of Saddany Husseitt's presidential palice in Baghdad ~ though this astien, too, was tenipersd by 4 less aggressive
stince in‘the-press.We're notin t’hc:kpas’;;;gm-gf-targe;i}lgﬁgsa&gam_ Hussein," the prasidsit sald; eohiolrg the words of ,
Reagan five yoars-earliér, "but no one will weep:Tor him when ko is gone.” 139 In eontrast to the Qadhiafi altstiike; the
targetiig of Mussein's palace atid biinkers tookiplace during 4 recognized internationa! armed. conflict, and was conse-
; Hussein; ag coramander of'the Iraqi forces, was o legiti mate: largel

¥

who could be killed by-any *nun-tierchercus” meafis. 140

UL5, officials, notiathelosy; werd nol eager to-adiit that Hussein had boen expressly targeted. Geritiral Nomvan
Rchwartzkopf repeatedly statd that the United Stdtes ditl noi "have-u policy of trying to kill any particalar individual,”
Nl and then-Secretary of Defehse Dick Cheney firédAdr Force Chisf of Staff Michael Dugan after he. supgestad that
LL.8. forees would "decapitaty’ Iraqi leadership by targetin g Saildarm; his family, and-even his mistress:” nd2 Bven sfer
General Charles Homer; ane of the enginéers of the alr campaign, would not admif to targeting Saddam with-

the wat, Gene

i nod to the policy against assassination: *As a-matter-of policy we werg not trying to assassinate him
but:we dropped botbis on-gvery placedhat he-should have been at work. " nd3

Although the positlon publicly adopted by administration and mititary officials seemed inconsistent with actions
taken in the military theator -as Horner pot it, “gatting kind pPfincy with words" nd4 - this " faney” doublespeakob-
seuredthe Simpler truth that the conflict between: the pehicy and thewar effort was a false one. Renpan had already
demonstrited thiat the exeoutive:prohibition ol assassination did not afford protection - uvan in peacetime - (o foréign
teaders wh threalened LS. natisnal security interests; Under the laws of arsoed  [¥1039) conflict, nd such proteetion
exiats for military cammandars, including state leaders who assume that role. As dutifully noted by Schwartzkopf:
Bomer, und otherg, the United States hiad maintained fis bolicy against assessinating forcign leaders. The: poticy, how-
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ever; was.not intended to-fis the hands of mihtm:y commanders when confronting an otherwise legitimate target in war-
time: The bombing of Saddam’s-presidential palace and bunkers established thet the United States-would not be astifi-
cially-constitined by its.own policy when-the-needs and laws of war dictated otherwise.

3. 81l Clinton; 1998 Bombing of A fghanistan

Taking his predecessors’ narrow interpretation of E/0. 12,333 one step further, Prosident Bill Clinton found the proki-
bition inapplicable to the targeting of forcign tervorist leaders engaged in attacks on-American | interests ~ vears before
George W, Bush over authorized the use of targeted killing in the war on terrorism. In response 1o the-al Qaeda bombing
pf'U.8, embassies in Ketiya and Tanzania, Clinton issued a presidentia} fi inding authorizing intelligence officials to use
-~ lethal force in their efforts to disrupt Osama bin Laden's terrorist network. nd5 On August 20, 1998, American forges
fired more than seventy criise missiles at al Qaeta terrorist camps in Afghanistan in an effoit te ki1l bin Laden and his
liewienanits; later reports indicated that bin Laden had been in one of the targeted camps the day of the attack, but left
before the missiles hit. nd6

Administration officials derived legal justification for the missile attack from Article 51 of the UN Charter, as well
a8.1996 domestic dntitervoristii legislation that instructed the president to "use-all necessary means, including coverr
acfion mnd m:htazy foree, to Aisrupl, dismanitls; and destroy intorpational infrostrichirs used’ by iitemationaFterrorists,
includirig overseas terrorist fraining facilities-and safe havens.” nd? This apparesit statutory authiorization of force was
actually 2 congressional finding attackicd o a statute prohibiting assistance ro forelgn nathons that oftered ald to terrorist
states, nd3

[*10380] In-kecping with tradition, the Clinton administiation refuséd to adrnit that'bin Laden himself had been
singled out, evén when later ackniowledging that one of the clésr objectives-ofthe raid was 0 kill the al Qaeda leader
and #5 many of his Heutenants as possmlﬁ. 149 Officlals drew » distincticn hetweet targsting a specific person like bin
Laden, and attacking terrorstorganization “infrastructure;” to include the humancommand strictore, nS8 Secrétary of
Defense Wiltiam Cohen admitted that the United States had been "golng after” bin Liaden and his colleagnes - but not
bin Laden dlone ~and concluded, *We weren't guite suecessful, but we sent a message.” n51

That message wag: e fold: fitst, with its uneprvincing distitiction between human leadership "infrastrifctiire® and
individual targets, the Clinton White House would adhere to the type of donblespenk reminiscent of prior administra.
tions. Second, nonsstate terrarist actors pesinga threat to 11.S. national security would not be protected by the excoutive
probibition on assassination, not bythe borders-of hostile nations willing to harbor them. n52

4, George W. Bush the Tray War and'the *Wai o Terror

Whan viewed in Jight of the miliiary actions appravad by Presitients Reagan, George H, W. Bush, and Clinton, the
targeting pexauons autherized by PresidentBush ir recent years do not represent a dramatic departure from the policy
embodjed in Exgcutive:Order- 12,333, On'the commry, Bush has closely followed the precedent established by sarlior
pries:ﬂenfs whieh allowsHimto order thié tappeted killing of an individual in times of wir or-when confronted by an:
immyinent threat to U8, natlonal sécurity. Pgrhaps the dinly thin 2. Yo truly distance Bush frotm his predecessors has been
hig willingnessito admitthattargetett kﬂling vgmains a wedpor in'the U8, sirsenal, and thiat it has been used in boihthe
Irag War-and the-war againstterrorism. Though Bush's public targeting of Saddam Hissein and al Qreda menibers has
{ed torenewed quesiioringasio whether the assassination ban is still in plﬂce orsbodld be, the president's aggressive
stance iy actually smare aconrate  [¥1041] reflection of L., assassination policy for-the last twamy—i' ve years than
the "fancy words™ and doablespedk. employﬁd hy eazlier administrations.

In the spring of 2003, a worldwide television audience looked on a5 a mission’ mrgehng Saddam Hussein marked
the beginning of the Iraq War, The sight 6f am:~mrpm& firestrenking sbove Baghdad in the early hours of March 20
was reminiscent-of a similar scene whijch had wifolded in the same skies twelve years earlier. The, fact that the initial
volleys in'the "Second Gulf War" wire dimed gxpressly af Saddam Hussein was lkewise less shocking than it might
have béen-hiad: (e Gulf Wer of 1991 neiver taken place, In the aftermath of that.conflict; U.&. military leaders made:clear
that Saddarm Had, in fact, beer considsed.a legitimate command target The Iogal precedent for'a wartime "decupita.
tion" sthike had alrsady been established on the eider Bush's waich. But by beginning the 2003 war with an isolated at-
tack on "selected targets of military impurtange" as the president put it in Bis specch that sfaht, n53 Bush made it clesr
o the world in a way his father never had that the cross-hairs were fixed on Hussein, Bish later exased any ambiguity
which might have lmgerucf autothe idenmy of this. "target of oppormity” n54 when, in an interview with Bob Woad-

ward, he personally detailed the decisionsmalking process behind tarpeting Saddam, n5S
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Astdefrom the president's break fromy traditior: in-the teati of public relations, thie strikes Which apenly targeted
Hussein overthe course of the-warwere not particularty-novel, and raised only-the familiar assassination debates aArgued
undler earlier aﬂmmnstmtmus The tarseting of ferrorist leaders and aperatives around the world, on the otlier hand, bas
been more controversial, Deawing on two classified legal memoranda, the first written for Clinton-in 1998 and 1ha
‘secont giice the: ¢ September 11 attacks, the Bush admixistition concluded early on in the wiir on terrotism that the
presidentis lawfully stithorized to single  [¥1042] ourterrorists for death, p36.if captureis. Jmpracﬂcal and civilisn
casualties cati bémiinimized. HE7

Adding to: Clinton's approval of lethal force againstal Qreda “infrastructure,” a 2001 Bush ihteliigence finding
broadened the potential target list beyond bin Laden und hiy immediate sircle of operational planners; included were
individuals operating owsids the boundavies of the: military-contlict then being waged in Afghanistan, nS8 More ragent-
ly, in 2002, the administration prepared a "high-vafe target list” of two dozen terrorist leaders: that the CIA is auntho-
rized to hunt down and kill, without seeking fisrther. approval tach time the agency is going 10 stage an vperation. n39
Thaigh' the président hias conlérred & wider authority to capture or kifl al Qaedn operatives, and thus hasnot limfted
targeting {0 'those found on'the list, inteliigence officials Have said that the senfor leaders on the “high-value list arc the
AgENcy' _rlmary focus, 0

In Movehiber 2002, a ClA-piloted Predator drone in Yemen killed one s Qaeda Teader believed to have been on the'
list, Qaed Salim: Sinan al-Harethi, along with five other suspected al Qaoeda operatives traveling in his car. n61 Asthe
first known nse of force against al Qaeda outside-Afghanistan, the Predator Hellfire missile: attack was viewed as a
move;"away froty the law snforcement-based tactics of arrests-and detentions® that e Bush administration had pré-
viously emiplayed agalost terrorist suspects beyend the Afghan theater 6f operations: n62 This stealthy application of
lethial foren beyond the boundaries of recofhized ammed o ‘i parteular; hag drawn heated criticism tothe Bush
administeation by these who view sueh lillings.as ex il executions prolifbited by law. n63

As amodel of the president's agpressive targeting policy put inta:practice, the Yemeni Predafor sirike demanstrates
the degree 10 which. [*10431 Dush has followed presidenitial precedent. Not surprasmgly, the closesi paraliel can be
drawi to the policy tnstitated by President Clinton' when #ésponding to al Qactn attacks in 1998, Like the stance

by Cliniton, the Bush:administeation-has. corisistently taken the'position that E.0. 12,333 does not inhibit the
aatmn‘s abilityto act in self-defanse. a«ainst terrorists; n64 while justxfymg attacks like that in Yemen as partiof ongmng
military operations injtisted pursvant to Article 51. n65

Like the 1998 missile:strikad into At“ghanzsmm furtherinore, the targeting operations. anthorized by Bish-aré de-
qagm;d to-re susovercipn boundaries to:steike at terrorists operating in foreign stated eithiar uritling. or viable fo assist
tog-ted. antnm:mr;sm sffort: Anzl although Bugh's XpLoss approval is notreqoired for-sacki attack, the
authanzatm 7 for: targated kliﬁmg 6

winitable for the. 1drnatmg of terrtmst threats nirmg h]s.presjdency n66 In rcﬁ;5~
; ie doublespeak of prior adivinistrations, in fact Bish has accepted fesponsibility for such iargetmg toa
degrea;ﬂrat his prédecissorsniever did, Plavsible doniability-is not Jikely under the Bush system,

Althoiigh a logleal mltgmwth of eaplier targeting policies, Bush's targeting of terrorists docs present new Icgal
challmjg_' $,-insofar as it derives its legitimacy from the war onterror-and what. might be viewed as an indefinitely pro-
fraicted Articte 51 self-defensive action. Though framed 45 preémptive atfacks intended to provent further threats to 118,

- natianal security, the Reaganand Clinton-airstrikes were bioth isolatéd applications of force orderéd, at least in part, as
yataliation for attacks traced back 1o Qadhufi and bin Laden, The war on terrofism being waged by the Bush: adiministra-
fian, sjijarly draws its Jushﬂcatmn from the altacks of September 11, and the need fo eradicate the imminent thréat still
posed. by tereorist groups like al Qaeda.

In £ontrast to-this measures adopted by Reagan aiit Clintot, however, Bush's anthofization of seledtive Hthal Toree

does 1ot sgerm Lo have any: gsagrapjuc or terporal Hmitations, "We're in a new kind of wer,™ Secretary of State Condo-
Jecza:Rice hasstated, “and we've made very [*19441 clear thag it s important that this nieivikind of War be fought on
different tatilefields,” n67 What is:not so clear is when this mgwewarwill end, srtewhat:degree it justifics the.use of
rmhtary force in parts of the world whizh are nat mtematwnaiiy recognized theaters of armed conflict. Accordingly, -
eritics of the Bush.assassination policy have %uggéstt:d that it permits the targeting of suspected al Queda cperatives
"anywhere i the world af anytime." n&8. While this Nate:ds not intended to filly define-the nature.or limits of the war
oI terror, same.ekaitiination of the:domestic and international lagil Justifications for the war itself is necossary for a
firllet- understandirig of its Targited killing elemant,

[1E. Legal Justifications for Targeted 'Krm_:;r_l_g inthe War on Térror
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As.demonstrated by the forsgoing discussion of twenty-five. years of presidential practice yider the U.S. assassination
ban, the fegal ana}y's:s of targeted klflmg, rdoes notend with an examingtion of Bxeeutive Order 12,333, Jindeed, piven
the limited scope aitributed to:the ban since ts inception, the process behind authorizing a targeted killing in all likelih-
ood doet nat begin with E.0. 12,333, éithet. The inapplicabiity ofthe prohibition to the types of targeting ordered by
the last four commanders in chief, after #lf, docs not establish affirmafive legal authority for such operations, né9 n-
stead, présideitts Reagar through Bush have relied upon tither domestic.and iriternational legal nuthorities tojustify their
decision to tarpet certain individuals: This Part exdmines those suthorities as-applied to both the fight against terrorism
and, more specifically, the targeting killing operations ordeted by President Bish.

A, Domestic Law; Executive.and Congressional Anthorities
The U8, campaign o capture or destroy Osania bin Laden dnd his al Gaeda network i is paverned domiestleally by two

principal authorities: the U.S, Constitution andthe 2001 joint resolution of Congress  [+1045) anthorizing the use of .
force to-combat toreorisnn. 170 Atticle IT of the Constimtlon, whigh eoiifers ypon the president the powers of command-

‘erin chief and executor of the riation's faws, 071 bas traditionally been viewsd as the primary basis for the president’s

national security authority, Both Reagan and Ciinton successfully argued that the inherent authority to use Jethal force.
embodied in Asticle-[I allowed them to-tannch airstrikes against:Qudhati and bin Laden, gven in the absence of a deélae

ration of war. 172 The Bush administration has, likewi ise, Iaid the:president's targeted killing directives on this constitu-

tional fouration. 73

In addition to the executive powers granted by Article IL'of the Consﬁ:tuisan, the 2001 Aunthorization for Use of
Military Foree. provides sweaping: congressional; s!ippor! for the war on terrotism. As a preliminary matter, it i worth
no:mg thatthe Fre:amble tothe Resolution revogrizes that "ﬂw President has authority nnder the Constitution-1o:take
action to-deter and-prevent agty offitemational terrorism 2gainst the United States.” 574 Enacled a few days-after the.

September | {-attacks; the Resoinmm prcwldes

That-ihe pmsidmt is authorized to use all negessary and nppropriate foree against those nations, orgam?atlons. or
persons he determines, planned, authorized, committed, or-aided the terrorist attaks that occurved on September 11,
2001, or havbored such organizations or- pcrscms, in-order to prevent any futire acts'ofinternational terrorism against-the
United States by such nations, organizations or persons, 175

Contrary to thetitle, the Autherization for Use of Military Force approves the use Df“d“ necessaty apd:appropriate -
force;” and notmilitary force along, w76 ‘Although predicated upon involvement in the-sttacks of. SEpiembf:r 1] ~ thos
thelesspose a fhreatto 118, natlonal  [%1046] -se-
curity - the target list is. dacldcdly broad. n77 All “nations, organizations, or persons” who partieipated in the terrorist
strike, seermingly to any degree, are permissible targets of American force.

By exprossly authorizing the uge of necessary and apprapriate force:agdinst “persons,” the Resolution places imh—
vidual terrorists-squarely within Ametican crass-haits. The separate mention of *orpanizations™ and “persons
sigests that Cangmss was making 2 purposefitl distinetion betveen infrastructure and human targets; While:
lictle donbt that Osuma: bin Xades fillswithin the reacli'of the Avthorizalien, it {s not limited to Teadeiship targ&ts, Anw
yone is fair game, once the:sppropriate detepmination ofSepteiiber-11 involvement has been made,

As Withiain Barles-amd Peier Raven-Hansen eoneinde, "Flere then, s the answer under U.S. law to 1he proposal o
go gfler riot fust the Hedds, but "iie ams and finpers’ of the: Septembm- 11 terrerist networks: Congress said, go do it."
n78 For all the-atlention given‘to Bush's targeting ordirs, the. diefsion to strike at individual Terrorists, a8 wellas the
anthority to carry ‘out such attacks,-did nepcomefrom the pre:mdent alorig,

B. Taternational Taw: Jus Ad Belliim sind tho War.on Térror

Undler international Taw, the/transnational use of forge must comply sith-both jus ad bellum and jus in bello » the laws
which BOVSITL, re;spantively, a:state's resort to-foree, and the mvans with ‘which that foree is apphied. n79.As the predo-
13l legal paragigrs for jus'ad beilin, the United Nations Chirfer prohibits the apgressive use of forts;
nio *sul;;m:t oW, ¢ ceptions: when authorized by the Scewrity Coimell 18] o when necessitated by self-defense. hg2
The seil-defense exceplion, provided In Aticle 51, wag:i ked by the United. Staesn [FI047] respohse to theat-
tacks of September 11, n&3 and serves ag the principal international jsga) foundauon for the U.S. war oy tereorism,
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Article 51 reads, in pertinent: part: *Nothing i the present Charter shall impair the juherent right of individual or
collective self-defence i an armed attagk oceurs againsta Muriber of the United Nations, untll the Seenrity Council has
‘taken meastires necessary o maintain International pease and secarity.” ngd Aithough it may be argued it the al Gae-
da-attacks of September 11 did-nol-constitate an "armed attack” of the sort envisioned by the-diafters of the UN: Chmcr,i
the United States has not been dlons in characterizing the attacks as suffisiently grave to warrant self-defensive.action.
On Septamber 12, 2001, the UN Seciirity Coungil passed 4 resolition which, "recagnizing this inhisrent right of individ-
ual or collective self-defence in accordance with the Charter,” conderinéd the attacks and expressed the Sceutlty Coun-
cil's “readiness to take all necessary steps-to respond to'the tareorist attacks of 11 Septeritber 2001, and to combat all
forrs of terrarism...." 083 The Security Councit reaffirmed the inherent Tight of self-defense in another resolution
pabﬁﬁ&i sixteen days later, n86

Once Article 51 has vested the United States with the right to self-defense, the United States retains that right wn-
less and uritil the Security Council takes "measurés necessary to maintéin international peace and security,” n87 As
Norman Prioter notes, "action by the Security Couril is not a ¢ondltion precedent to the use of self-help, Rather, one
may exercise self-help until the Couneil takes action.” n88 The Securlty Council's repeated réaffirmation of the mherent
right 1o self-defense is  {*1048] bt interpreted a8 implicil récugnition-of the United States' yight to self-help in re-.
sponse to. Seplember 11. n89 The Council, furthermore, did not:denounee the use of force aftor being notified by the
United States that it bad initiated action pursuant 1o its right of seli-defense. n20 The Security Council’s failure to take
any "measures” fo terminate the United-Srates” Article 51 right, when coupled with jts repeated. resolutions on the right.
to seli-defense; make clear thatthe 118. response to the attacks 'of September 11 was. cunsismnt with the use of. foree
paradiptii established by the UN Chiatter. n91

* "‘While the UN Charter emaing the principal internationat source of jus ad bellum, the resort to forcelul measures in
self-defense is further goverried By customary intemational Jaw under the so-called "Caroline doctrine.” The indirect
result of #n 1837 dispute over the British destruction of a U.S, stéamship which had transported sympathetic American
citfzens to aid Canadian secessiorists, the Caroling docitine is drawn from.a [etter sent by U.S. Sceretary of State Daniel
Webstor to'the British minister Henry Fox. n92-In responge to Byitishclaimg that theirattack was logally justified by
seif-defense, Webster wrote that thie right to seff-defense could ba recognized only whén the "necessity-of self-defonce
[is]instant, overwhelming, leaving-no choice of means, and-no moment for deliberation,” n93 The customary standard
for lawiul self-defense ynder the Caroline doctrine has come to require four conditions: ag imminent threat, 4 necessary
getion, the exhaustion of peacefu] means, and a proportionate response, ndd

_ The Unitetd States’ resortth force:to combat: tmr_lsm meels all pfithese. rcqm{aments, Asthie evenits of Seplerbisr
11 made all too clear, the United States fages anestablished threat 1o ntional sceurity. Terrovist attacks on Amigrican
soll arg not merely imminent; they have alveady maimaimd ik promise to:do so again if.preventive action iy ot tak-
¢n, Any argument that a-specific-attack, rather than @ general menace, must be imsminent to justify the use of force,
moreaver, fails to adequately. address | bwo considerations, Fi First; the Umited States has. already been attacked and is res-
terrorist is
oo grearfor the imurediacy of n partielar sbiick'to remain a pierequisite to preventive, defeinsive action. Its wosth
ramembering that the Caroline dostring itselF arose from a cagé of preamprive: selfidefnse, whiee the British songht 1o
elithinatea perceived threat bofore it could bis brought to bear.

The natore of the dangsr confrohting the United Stafss today, moreover, links:the: Caroline requirements of neces-
araind theworld is
‘indispensabile 1o seouring the safsty olthe. American poople. As President Bushhias often said, *“We are $taying on the
oifsnsive,. stﬂkmg terrerists abroad so we o nol have fo face them hers 8t hotng " 095, Ty it extefit that these glandss-
tine organizations are non-state actors, with no; “formal !egal reprosentatives: ard no demonstrated desire o negotiaty dny
mdeed ‘the enly viable - response to the threat they pose. The United
States, nonetheless, pursued the.ons diploimatic fvenue available tode before engaging this enemy with force, American.
ghariistung and th larger war on tetrorism that it siphaled, uniil efforts
feenegoiiate with tie Taliban repinie totuth over the al Gaeda loaders responsible for the: September 1 attacks had been

affeitively exhalisted. n96

Finally, the U8, effort to eradicate the tetrorist threst has beon a-proportionate response to both the September 11

attacks And the comtinning daniger itat'al Queda vnd other nstworks pose, Military force hasbeen applied only against:
hie terrorists dnd tgir infrodtrueture - and, 1nthe case of the Taliban (and, argmbﬂyJ Saddar; Hussein's Iraqi regime),
tHe staté:powerd that Babored And-supported them, While the war on terrorisayr is, without question, a zlobal offort

which has surpassed the houndaries 6f il muual batileground in Afghanistan, the principle of proportionality does not
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dictate that foreeful measures stop Short. of albwinating fhie tireat. Proportionality; ds Normon Prifiter wites; "is nota
mathematical ealeulation requiting exact symmetry. 197 The.confinued use of fores against terrorist notivirks, which
still pose.a very real and serionsthreat t, 1.8, interests around the world, mects the final Caioline réyutreraent of pro-
portionality. .

T*ID50] As a final notd in this analysis of jus-ad bellun, the United Stites itself recognizes thres forrus of
self-defense: (1) self-defense against an actual use of force ora hostile-act; (Zy preemplive self-defense against an im-
mingnt use of force; and (3) self-defonse aghinst a-continving theeat. 098 The fordgoing discnssion on the UN- Charter
and Caroline doctrine framework suggests that the-war on tervorism is best viewed as encormnpissing all three forms of
self-defense. The Uinited States’ rosortto farce was a resporise not anly to the attacks of September 11, bt also to the
imminenit danger.of further attacks presented by-¢ continuing al Qaeda threat. The terrorists chose to convey their mes.
sage to America and the wotld through indiscriminate violence on a horrific scale. The United States' answer has been
unquestionibly and devastatingly foreeful, yét guided by the measured aim and proportionality of a legally justifiecd .
selFidefensivie meastre.

C. International Law: Jus in Be]]o-and"’l‘argggediiiﬂ'lfng

While the UN Charter establishes a nation's right to-seli-tefense, it does not provide lapal. guidelines onthe "modalities
of self-defénse 099 - thiat is, the methods dnd meais with which self-defensive Torce js applicd, By Tequiriug necessity
and praportionality, the Cdroline doctring incorpbrates some Jus in bello components info jts customary model of jus ad
hellin, Jus it beily, fronethieless; reproschits a distinct component of international law, and requires 4 separate Jegal
analysis. with regard to the war oni terror = more specifically, to the.means of targeted killing authorized by President
Bush ag-part of that war.. This Sevtion necossarily treats the war against terroristras a wue inilitary conflict governcd by
the laws.of war; the question of whether this is the appropriate paradigm for'the: fight against térrorism will bé addressed
liiter, ' '

that.governs the use of force during military conflict. n100 The fundsmentattenet of jus in bello Ts that of lita ited war;
“Fhe purpose of armed conflict is to dofeat the sdverse party. The Tav of anmed conflfét only peimits such dctions as.are
imperative for this purpose and forbids acts which-go beyond this.and tanse injury to persons of damage o property not
estential fo [*1051] achieving this-end.” n]0} Accordingly, the four prineipal requirements of jus in bello are myili-
tary ncessity, proportionality, discrimination, n102 and avoidanee of winecessary sutfering. 1103

Jug.in bello forms:the basis of the lawe of armid Sonflict; a body of international custonary and conventional law:

Before applying the basic.jusdn ballo requirements o targete :l_ing_;w:fthiﬁ thie-$pacific Context of the wir on tor-
Fa, it 5 Inportarit to recognize that the targeting, ofa partienl ar individual has long been an undispuited wnd legal sle-
ment of militdry action in times of war;

‘Combatants are Hable 1o altack at any time: gt plabe, regnrdiess of their activity when attacked... Mor does U pro- -
hibitiorn-on assassination limit means that-otherwise would be Javiil; no distinctioh is made betwesian sttack accom-
plished by aireraft, missile, naval gunfire; artillery; mortar, Infantry agsault, ambush, kind mine br Goobytrap, a single
stiol by a sniper, a eominando atiack, or oher, similar means. All are Yawtul means for attacking theenetiy atid the
chojtie of orie vis-a-vis another Has-no bearinip 6o the legality of the aitack. n104 :

In fact, the only prohibsitions-urider the law of armed confliet which can be construed a3-applicabls fo trgeted-Xill
ing are‘found in the Hague Convention IV of 1907 and Additional Prototol I to-the Geneva Lonventions of 1949, n105

Afticle 23(b) of the Avinex to the Hague Convention. provides that "itds espreially féxbn_igl'en;..mkii} or wound trea-
cherousty individuals beloniging to'the hiestile nation or army. " 11106 Althoy gh thederm "reacherously? is riot defined, it
has nat generally been interpreted o ihglitle the Use of steal theor surprise. n¥07

1*1052]  Article 37 of Additional Protocol 1, written forty«two yezrs ter, offers its wwn definition of treackery in
ite prohiibition af killing "by resors 48 porfidy” HTO8 e 5-defined under the Protocol as “acts inviting the cofifi-
denice oF an adversary totead liit to believe fhattié 45 entitléd 10, or is obliged fo aecord, protection underthe males of
intesnatiotial law applicable In afined cordlict, with intent to betray that confidence...” 11039 Once agdin, this provision
does gt prohibit the targeting of an inidividual combatant, but Snstead: proseribel the vie of unlawdully deceptive mesms
- for example, faking: nonconibatant statis 6r & willingness o, stirender - 6. do'so. Accordingly, Protocol T, like the Ha-
gue-Conwenition 1V, does not:slter the basig e that enemy combatants are legitimaly targets at ol tirmes; nor does it
preetude the use of stealth or other tacties cammenly associated with targeted killing. -
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Targeted Killing, novetheless, may constitute an un“]awf‘ul use of force if it-does not comply with-the reguirerents

‘ol necessity, praportionality, ‘diserimination, 4tid avoidance of unneaassary suffsrmg Under these standards, however,

targeted killing abtually soems 4 mare "]awful" mathod of subdumg terrorist enemies than ofher forcefil mensures, To-
begin, the-conditivn oFrecessity within the context of jus in bello "réguires that force may only be used apainst persons
ot objects contributing to'an opponedt’s war effort; whse 1otalor partial destruction is expected to contiilrite fo the
sueeesstul conclusion of hostilifies.” 11110 In the war on torror, gach terrorist death - particularty that o leaters Hike bin
Laden - undoubtedly makes it more difficult for the enemy to coordinate and carry out hostilities against 11,8, forces,

Furthermore, each death makes it more. difficilt for the terrorists to continue their efforts to destroy civilian targets.
Consequently, o killing of any terrarist pasing a threat to 1.3, soldiers or eivilians, whether by individual targetmg or
not; necessarily contributes 1o the suceesstul tonclusion of hostilities. Attacking specific leadership (argets to wipe out
the terrorist commiand struckire, moreaver, has the potential for hastening that conclusion. Given the angoing threat io
civitian populations:that the terrorists pose, the faster that end is reached, the befter.

[*1083] The principle of discrimination, which demands that parties to-a-conflict direct their cpcra“tieﬂs againgt
only-combiatants and military objectives; goés hand-in-hand with milltary necessity, By jts very nuture, tiaemrgctmg of
Spemiac terrorists singles ouf those individualshelping 1o furtherthe enenay's éfforts. In this setting, the proper identifi-
catiofi of the perstn-within the crogs-hairs is-a prerequisite to the application of foree; indisiriminate aggression is never
an element of targeted killing, Consequently, this caleulated, precise use of lathial force teadily compliss with the jus in
bello oblipation of disceimination, )

"The third requiremeit, proportionality, dictates that force'be used in » way which finimizes coilatml damiags to
civilian persons and property; n111 the anticipated loss.of fife and darmage to property incidental to an attack must not
be excessive in‘relation to thie dirset military advantage expected 1o be gainied. Related to'the requirement of proportio-
nali ity is the prevention of unn ecessary suffering; weaponsand methods of warfare whichi cause unneeded losses or-ex-
cessive suffering are prohibited. Ohee again, fargeted killing satisfies these jus in bello constraints - and does $o bore
than other, more conventional mesng. Partiontardy in the context of the war-on-terror,. where combatants oftfen smbed
themselves.in civilian paplations, targeted killing is the most efficient and, indeed, humane way to efiminate the dan-
ger they pose. Colldteral-damage to lifo and property is inimized, whils (he sonceniration of force-on.an individual
target - whether by Hellfire missile or.a single bullet - increuses-the likelihood that his dwh stffering will not be unne-
cessarily great-or prolonged.

The foregoing examingtion of the basic requitements of the Jaw of armed conflict reveals, in the words of ong
cospmentator, that “tafgeted killing is the most ndtural-application of thé principles of jusin bello in warsagainst terror.
1}12 The practice of assassination, even when justificd by the exigencies and laws of war, isnot oflepviowed as amo- -
ghar doribatunt deiths'and
sollateral damage associated with conventional coniflist is mote at:odds Witk the basic fusda bello precept of limited
war: -

‘Thie moral leg!t!ma[;y of’ Targeled killing becomys ¢ven cleater When compardi to the sliémiative meafs of ﬁgﬁtmg
terrdr - that Is; the massive invasicn ofthe community' 8 and sipports the terrorists in an atempt to cateh or
killthe terrotistsand destroy their  [*18584] - infrastructurs.. Heriee, targeted killing is the meerabh. methad hot only
Jives - & very weighty moral consideration » but-glsp because it 15 more
commensurate with-a fundamental mndnmn o justified:sellidelense, pamely, thatthose:killed:are responsibile for the

thredt posed. w113

Targcted Filling preservesniot oniy thie lives of clvnlrans edught up it the conflict by ¢combatants who often réfuse to
fight in the open, butalsothose ofthetroops who must engape these terrorists. n114 By directing the use of force at
only thosg individunls who ihrcatf:n 1s. soldiers. .and civilians, targeted kalhng more efficiently destroys the terrorists’
ability to wage war dnd inflict terror; shile ensuring that collateral damage s kept to a minimum, This is the very- 8-
yefice of Himited war&s presoribed by jus o bello

1V, Justifications for Targeted Killing Outside Armed Confiict

The Ariiele-ST characterization of the war on terror.as an app ropnatb sel f-defensive measure, as well as the jus-in bello
justifications for targeted Killing, seem readily applicable 1o them nhzary conflict initinted in Afghanistan in the fall of
2001. Coritrary to the assertions of the Bush administration, however, il is ot so clear that the fi ght being brought today
ti> tervorjsts "on different battlefields™ nl15 dround the world i a war in the:conventional, and Tegal, sense ofthe word.
Numemus sommentatirs have suggasied that "when a nation enploys Artiele 51 to _;usui‘y wiise of force thits own de-
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fonge, br the defenses 6 snother shife; thedaws of war ¢dntrol as they would in-any formnlly declared  [*1055] con-

Tlick" n 116 Whether the. law of armed conflict continies to govern mare than'four years after Atérican toops set fool

n Afghanistan, when the Lnited States has tarpeted terrorists it éountries where no. armied conflict exists, is at the very
least subject to debate, 1£jus inbelle dops not Apply to this exiended conflict, an altemative legal standdrd isneeded to
ensure that targeting killing, dogs niot amoymnt to extra-jadicial cxgcution,

A T8 It War? Converping Law Enforcement, Thtelligenice,-2nd Military Paradigms

As a threshold matter, ¥ 18 ot clear whether térrorists Jike those in the al Qaeda network are more acéutately charagte-
tized 25 enenty combatants.or criminal suspects, The nature of the threat that they posé - to both military forees and ¢i
vilian populations - blurs the combatant/criminal distinction, as does the multi-faceted charagter of the LS. response to
this danger. The manner in-which the United 8tates has handied the issue of targeted killing, in particular, suggests that
administration oficials recbgnize that the milieary paradigm - and, consequiently, the law of armed eonflict - - maynot
apply to all phases of the war en terror,

Bush's targeted killing directive” defines terrorist operatives as enemy combatants thus tendering them legitimate
targets under the laws of war for lethal force'at any place and time. 51117 'The very existence of 3 special presidential
finding authorizing the covert Killing of-al Queda members outside any recognized theater of military apicrations, how-
ever, indicates that this is not'a conventional war effort. The scope of the directive, which includes both “high-value" al
Qneda leaders and lower-level operatives, 1118 ivitself inconsistent with tha notien that these killings are governad by
the laws of war Ifj jusdn belio actually Applied to the’ targatmg of all a] Gaeda members, presidential autharization t¢
chgage in such targetitig woulkd be superfhious.

i*:l{)‘::"ﬁ} The fact that military and.iritelligence-officials together congidertargeted killing as a fas resort, when -
torrarist capture istoo dangsrous or logisticatly Impossible, n129 further indicates that the conflict has not been cons
chicied a8 a purely military endeavor. Countertcrorism offs cials, who recognize that a terrorist's intelligence value may:
far exeeed his worthoas'a military targel, prefer to capture ol Qaeda leaders for i interragation. n120 Operations tocap-
wire, rather than kill, the enemy reflect the fraly multi-dimensional naturs.of the war, linking the CIA, FBL, military, and
fore,tgn govetniments ina collective effort 1o, bring tetrorists 10 justice. mi21

The dua) naure of the'terrorist engmy as combafant and eriminal, and the difforent aims of the fight against if -
making attests, proventing fitture attéeks, and destroying rietwork infiastrugture - demand, and have received, a flexible
fésponse frim 118, lawr enfomemant intelligence.and inlitary officials. Although reating the global war on terror as.

iseonvenient for targsting plrposes; the:minner in which it has actually been eonducte un-
minesth 1hat fightis: s wilitary endedvar poverned sblely by the laws of wir: This fact alone, hnwevr:r,
does nuit render the ‘practieg of taygeted kifling iflepal.

Arpied conflot, whigr all, bas unquesﬁ onably beeh 2 major companerit of the war 6n tetrof, Few will dispute that
Afghanistan and Traq - assurming, for these purpoeses, that the. latter is an skiension 6fthe fight against teritirism «bogh
constitted regpgnized themters of armed. conflict, Accordingly, jus in hélio applied apd Indiiviidunl targdting would re-
miafn fawfitl in those regions unttl hostilities'seased. Pirther, cven where 1.5 splf-defensive action does Hiot amount to
armed conﬂicr, legal justifications ramﬂin for the torgeted killing, of terrorists. Such clrcumsiances, however, seem to
Somand a-different - and more exacting - standard than fhat provitied by the Taws. of war.

B. Provedural Remedies fo the "Extra-Judivlal Killing" Problem

The principateriticisrn of targetsd killing that takes place beynnd the.recognized boundaries-of armed conflict is that it
represents an arhitrary deprivation of jife witholst due-process of law. In response to the 2002 Yemeni Predator strike
discussed earifer; nl22: Amnesty Titernational [*1057] istiied a press reledse cc}ndamning atiacks of this kind and
urging full clarifieation of the incident: "IF1his was the deliberate killing of suspecis in-lieu of arest, in circumstanges in
whicl they did not-pose-an. im at, the kiltings would Be sxtra-judidial exécutions in violation of international
human fights law." 0123 The UIN Spedial Rapporteur on Bxtrajudicial, Syusimaty or Arhitrary Exeputions sin Harly-
questioned:the attack, demanding: that fhie U. 3. angd Yemoni governmonts Justify thely conduct. nl24

Thig lirie:of reasening put forth by - Amnesty Mtérnatioial and the UN Specinl Rappettour places the war againgt
terrarisninia strictly law enforcement Sambsworks terrorists afd. suspeots, o be-arrested and tripd for their orimes, The
Armesty press relense, nonetheless, sugiests that, even under this view, circumstanses in which terrorists pose an "lin-
mediate. threat" may validine fhe use of Tethal fmrce The "ticking bomb" stknarip has been: accepted by othirs as.a vip-
bl justification for targeted killing, outside of armed corflict, wher the dangera terrarist presems i¢ bnmediate and:
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cimiriot bastopped by other meahs, n125 Sueh an dnimirent threat prefequisite, for exnmple, Iy 4 central element in
guidelines for targeted killing revently propoged by Philip Hoytigin and Juliette Kdyyem in theit Long-Term Strategy
Project forProserving Security abd Democratic Freedoms in’the War on Terrorism., nl26

Underhe standard developed by Heymant and Kayyem, any authorization of argeted k!]]mg, outside 2 zone of ag-
tive combat must be “Justified as necessary to prevent a proater, reasonably imminent haom or in defense against a rea-
sondbly frmineiit tireal tothe if of one o moete persons,” #1127 Wecessity reqidres that there-be ho reasonable alioma-
tive, like arrast o capture - that targmmb killing is:-the lastresort. 11128 “"Reasonably imminent" means that there must
he “a feal risk  [*1058] thatany delay in thelope of developing an altermative would reslt in a significantly in-
creastd risk of the lethal attack." n29 Targeted kilting, furthormeote, is only justifisble as-a méthod for preveniting fii-
e attacks; and not 4 means of retribution for past svents. n130 Finally, Heymanh and Kayyem apply the familiar jus
in bello requirements of proportionality and discrimination, mandating that the time, place and means. of an sttack avoid
havm te Bmocent persons o the exient possible. n131

“To some degree, these gnidelines serve only:to put inwriting what has already been put into practice, Beginning
with the lst requirement, the piradipmatic Yeémeni Predator strike was launched on a Single car riding in the deseri;
U.8: offigials had been secking, and finglly found, an opportimity.to attack thie al Qaeda leader al-Harethiina setting
that would minimize collateral casualties. n132 Five other men were killed, including one suspected al Qaeda operative
with Ui8. citizenship. n133 In comparison, a Predatorstrike: one year-carlier againgt Talban leader Muoilah Muhammad
Omar, which was pmsumah!y governed by the law of armed conflict, was aborted because of the possibility that others
ing srowdui house mtght be k;lled nl34 .

sie 'm 2000 an{t lha French oil tankc:r L:mhurg in 2002 hf: and his
amst ml and other cconomm insta[h:mns 135 Though undoub-

rovicus effuri:s by the Yemeri. govamment o detam aM!arethl and his mhms meludmg

:t pmmzse ot 1o tiarm thent i they came forward voluntartly-to stand trial 0136 <had resulted onty in the deaths of Yo-
mienj, police vificers and soldiges n137

Accordingly; the Yeimen strike meets the requirements of necessity, proportionality and discrimination common to.
both the iilitary paradfigm and the Heyntinn-Kayyem model for operations conducted [#1059]  beyond the bounda-
ries fatmed conflict. 11 isnotimmedistely svided, however,- that the Pridator attack satisfiss the immingot danger

standard fntluded in‘thie latter. The'threat posid bysix suspected-terrarists driving throngh the desert doss not seem par-

teutlatly prave or immediate. What doss seeni cledr i that Bl-Harethi. - 4rid quits'possibly-all:ofthose with Him in the car
- svas linked 1o prevmus teveorist attacks, was siuspeeted of planning faturetefrovist attatks, and had resisied nnimerous
arrest-offorts with Jethal force,

IPthe Predator strike had taken place in Afghamstan of any ofhier recognized theater of armed conflicl, where.a
classification of al Qasda apsmswes a8 ensmy- combatants is azguably more appropriate, it would have met the legal
sestraints imposed by Jirs i belle, Insteat, it has been characterized by many 85 ilegal because of the location of the
teprorigts targeted, and the apnarent lack of immediate ﬁangcr that they posed. To some degroe, this distinction between

‘the strike in Yemenand simflar tefrorist targeting operations in Afghanistan is an-artificial one - and certainly a conve-
aient. oneifor terrorists who plotthe masssmarderaFinndsent eivilians om rseu-demgnatud zone of armed conflict,

Teerortsis preparing attagks fron Yemen who-raspond with lethal force to any efforts 16 delain them are not really dis-
tinguishable, by any practical measure, from teirarists who plan atiacks from Afghanistan and take 1y anms-ag "enemy
combatants” when Invading U.5. forces tryi 1o stepthem;

Nnnetheiess the indeterniinate geopraghic and temporal bounds oFthe war on terrer demand that some distinction
be drawn betwedn the ehgagementofteerorists within find withoitt a zone of arned confliet. Fo-avoid the danperous
legal precedent of targéting individoals for killing at any time, amyWhere i the world, wnder the all-éncompassing
siamud uf ¢1wmy ccmbalant status, 3 hlgher stanﬂatd st guvﬂrn where n s not clear that tlle !aws of wa should. ’Ihe

Yemen tc;r mnhm;c plotimg aud pwparmg iermust ati’;cks sﬂ %cmg as. im,al or athcd fotces are umble o dt;—:tam ﬁasm
Givenfhe gr'wi'ty of the danger pesed by these terrorists, who-want to marder chvilians i.mass mueabers and have re-

_paﬂedly soughtio-agquire wedpons-of nass Jestruction e de se; wantmg until they are about to carry ot their attacks is

not an apprapriaie methed of confratting the threat,
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A closer readling oF the Heynian-Kayyem standard for tatgefed killing fndicates that the solution to this problem
may lainthe [*1060] distinction between imniitent and immediats danger. In addition to the definition provided
above; the proposed guidelings state that "reasonably imminest” also means that "the develbpment éfan alterpative
{capture, arrest, etc.) would not eliminate »real fikelthood ‘of immninently threatened, lothal attack or' would be'inordi-
nately dangerous to U.S. or allied personnel,” n13% Tiis definition of imiminence sibjumes the eleicnt of nocessity;
targeted killing is-an acceptable measure:where any-alternative methods of preventing terrorist attacks prove dispropor-

tionately.dangerous, _
Buch a broad-interpretation of mminence recognizes that 2 threat néed not be immediate to demand vigent action,
Where any measure shert of kilfing is not only excesdingly:dangerous to those carrying it out, but also logistically -
possible or ultimately unsuccessful - as the Yemeni arrest efforts repeatedly were - the thredt posed by terrorists actively
- planning and preparing attacks may-be considered "imminent® for self-defense purposes. Where no méasure short of
lethal force stands between the terrorists and their intended targets; targeted killing is legally Fustified.

Accordingly, the standard for authorization of targeted killing outside of armed conflict should require several fac-
tual determinations, best made vnder a sléar and convincing standard of proof. n139 First; forrorist targets inust pose-a
real threat of future-harm, meaning that they rmust demonstrate an-intent to carry ont @ terrorist attack, and alsg take
seme-significant steps toward achieving that geal. Quiside of armed conflict, where they rémain wiable combatint tar-
gets, al Qaeda operatives shouid fiot be killed for reasons of "guilt by membership® or thought-crime alone.

Sezond, any alternative measure capable of sterming the terrotist threat. must be éxplored and, if possible, ex-
hausted, Targeted killing may be considered necessary only when methiods like amsst prove logisticatly impossible ~ for
example; when: the terrorists are hiding in a state hostile to.or uncooperative with the United States - dispropértionately
dangérous to 418, and allied forces, or unsnoeesstiil. Together, the real threat of futurs hamm and necessity prongs ¢oir-
stititte the requisite determination of “reasonably imminent danger.”

[*3061) Finally, authorization for targeted Killing, ioist-require that the tmeans employed are in accordante with
the basic jus in belly precopts af proportienality and discrimination. Any logal justification for the:seléctive use of fethal
force would be seriously wndermined if targeting aperations vesulted in high civillan casualtiss o exeessivg collateral
damuge - particularly under the imminent, 4s opposed fo-immediate, danger standard adopted here, As discussed in Part
111; howsver, the very purpose and nattire-of targeted Killing minimize fhe likelihood of sugh unintended consequenies.,

The proposed immtinent danger requirement ensures that suspected torrorists are notarbitearily deprived of lifs,
meeting - to.a degreg Teasonablo in light ofthe theeat posed by dermrorism today - the huian rights concerns of those like
Amnesty Intetnationa} anid:the UN Special Rapportenr, On.a more practical level, the two-pronged "imurintnee® déter-
mination also makes-certatn thatterrerists are detained for arrest and intelligence purpeses whenever reaiistically possi-
big: This furthiers the goal of terrorism preventlon which prompited and sustainis the larger war on tervor, Finally, the
proportionality shd diseriminztion réquirements reinfoter the. legal, Jf not mioral, tegitimacy of targeted killing opera-
‘tions by focusing,the use of force valy on thase proven to be wreal; and othierwise unstoppable, threat.. '

At the déeision-making level, moreover, the addition ofan iminfient danger element to the traditional jus in bello"
requifernenits §sts-ahigh bar for those.résponsibie for authotization, n¥40 Much-as presidents operaiing under the Hx.
eeutive Orde 12,333 assdssination ban have historically providut Irdspendeit legal justifieation for targeting opera-
tions outside.ofwar, the presence of a requirement abpi'r_a'_a‘nd beyond tht of the basic laws of war énstes that targeted
killing decisions will not be made unless justificd by particutar gireumstances. Whre no recognizid armed conflict ex:
ists;, goverriment 6fficials will not be able to ‘hide bohind the indiscriminate classification of all tefrorist targets a5 chemy
combatiints. The necessity prong of the imminent dangrer requitement, nanetheless, provides the appropriute flexibility
demanded by the Tikecutive.in matters. of national security, Once & finding has been made:that no-allerpative-metheds
will elimiivate & theegt, the: president's hands ate hottied - evén in the absence of an "immediate” danger.

A the parallalsto E:0. 12,333 suggest, the authorization for targeted killing beyond the baunds of armed conflict
shohld continue'to conre, [*1062] ultimately, from the president himself. Keeping the presidentin the-doci-
sion-miaking process will maintaio the system of aceonntability institated by the exceutive assassination prahibition,
Unider the existing presidential findisg, thire is:no requitordont that President Bush be informed of SYRTY targoring oper-
ation, nl4) Whiide ofoptrationat efficiency and fimélness may dictate that astual operations be conducted

withour s express kﬁéwia@ége;{hﬁ*p_'resi'dam’s approval should still be réauired for the-initial targeting decision,

This could be achieved through a presidential finding, provided 1o appropriate comerittess of Congress, which sets
forth the. evidence wsed: to.reach sn ifmineit threat determination, as well as an-gxplonation of the alterndfive wicasures

UNCLASSIFIED

DRONE/DOS/000089



UNCLASSIFIED

A5 Vo J. It L, 1029, %

first used or considered. nl42 In thealteknative, hotification could by given only g seldet menib
mitteey, better preserving the seerecy. of infurmation when national security demands it. This type of approval process-is
agtually more in Hue with the presidéntial-finding system already used by President Bush than the enemy combatant
clussifioations also-employed by his administration to/justify the targeting of individual terrorists.

515 within thede com-

The targeting decisions démanded by the:wair on terrbr are no Jongerthe once- -in-an-administration aeeurrence they
weie under Reagan, Geore H, W. Bush; and Clinton: Morngtheldss, the ifnsigent dinger prefaquisite for authorization,
as well a tive presidential approval pracess outlined above, would ensure that targeted killing is etmployed outside of
artied conflict ondy on a lmited basis. It is the commander in-chiefs job to lead, rathier than micromanage, thie war on
teryor; if his-personal authorization is required for each targeted killing decision, government officisls will-appropristely
view this weapon as anextraordinary, and not-commonpiace, cption. Accordmgiy, the procedural hurdies put in place
by the-proposed system should limit the use of targeted killing to these dire circurnstances, supported by the necessary
fuctua! determinations, which traly demandit.

V. Conclusion

Thie ekecutive pmmbmtm on.dssassination was oot intended, and has never been interpreted, to limit the powers dvail-
able-to the president in times of waror-national self-defense. The targeted killings.authorized by President Bush in the
war-onerror - liks those ordered ty-prior [¥1063] presidents acting under the ban -are far removed from the pohhc'a}
Cold War plottings-condemned by:the Chutch Commitiee. As part of a Jegal self- defensive action prompted by the at-
tacks-of Suptember 11 dnd the-threat of fiture ferrorist strikes; targeted Killing rémains a petent, yet strictly controlled,
wenapon in the Unifed Stales drsepal.

The use of targeted killing to combat tervorist:operatives intent on murdering large numbers.of innocent civilians
ddpes ot ;eopnrd;ze the: Jegal or moralJe gmmacy of the struggle agmnst forrorism, 1t has been said thet "it can be no
miors barbaric to-act in self-défense than it is barbaric to engage in-war.” n143 By its very natiwe, targeted killing is o
mipre discriminating and humane means of self-defense than other, niore convéntional measures. Thy selective applica-
‘tion of lethal force ngainst on ly those individuals. posing a-threat to-U.8. niational security-maximizes the-destruction to
terrorist networks, while:minithizing the damage inflicted on thoss who présent no such thieat:

In order to mainfain fargeiod killing a3.a.vidble self-defensive measure, the president rapst ensore-that it is used on-
:ly:whan fipported ‘by the-highest ;mssuble degree.oflegal Justification. In the. case of armed conflict, the targeted killing
-of eliéiny combatints iust meet the jus in'bello requirsments of nécessity, diserimination and proportionality, Beyond
the boundaries bl recognized armed conflict; where much ofthe war oh iervorism is now being waged, ¢ Migher standard
~which buitds upon jus in bello principles showld.govern the use of tergeted killing, The Bush administration’s classifica-
tion of ali al Qawda operatives as enemy comibatants, while expedient-for targeting porposss, oversimplifics the matter
anil obseures the legitimato legal amthority which does exist for such attacks. A standard of inminent danger, tempered
by consideratlons of necessity in'the absence:ol an immediate threat, witl lend legal and moral legitimacy: fo targeted
| erations, without inneedssarily: hindering the presiderit's power to order-them when the defense of the nation
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