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c Ruel10a,Fla RC P 2010 mandates that a co y o the note and
mortgage be attached to the com laint Eigen F IC 4 2So 2d 2 Fla 2d CA
1

d I note and mortgage assigned, com laint should allege assignment
Attachment o the assignment is re erred but may not be re uired since the cause o
action is based on the mortgage; not the assignment Rule 11 0a,Fla R Ci P
2010, M S ecialty Mortgage, LLC Salomon, 4So 2d 0, 2 Fla 4th CA
2004 ; Chemical Residential Mortgage  Rector, 42 So 2d 00 Fla 1st CA1 ;
Johns  Gillian, 1 4 So 140, 144 Fla 1

e Junior lien holders allegation is su icient i it states that the interest o a
de endant accrued subse uent to the mortgage and heisa ro er arty InterNat/
Kaolin Co ause,4 So , Fla10

Federal ta lien allegation must state interest o the nited States o
America, including: the name and address o the ta ayer, the date and lace the ta
lien was iled, the identity o the Internal Re enue o ice which iled the ta lien and i
a notice o ta lien was iled Title 2 S C 2410b Acoyo theta lien
must be attached as an e hibit

g Local ta ing authority or State o Florida arty de endant allegation
should state with articularity the nature o the interest in the real ro erty

041 2, Fla Stat 2010

h  Com laint must include statement o de ault e ault based on un aid

ta es or insurance must be allege de ault with articularity Siah oosh  Nor Pro s,
So 2d , Fla 4th CA1

i Com laint should allege com liance with condition recedent, articularly

notices
Legal descri tion o the sub ect real ro erty

k Attorney ees must be led or it is wai ed Stockman owns,5 So
2d 5, Fla 1 1 Allegation as to obligation to ay a reasonable attorney ee
is su icient to claim entitlement allace  Gage, 150 So , 00 Fla 1 The

claim o attorney ees is based on contractual language in the note and mortgage
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| Additional counts include: reestablishment o the note and re ormation
Reestablishment o the note is necessary i the note is lost; re ormation o the note is
needed i material terms are missing Re ormation o the mortgage a liesi there is
a legal descri tion discre ancy; re ormation o deed is there is a deed roblem

m  eiciency udgment i lainti seeks a de iciency, the guarantors must

be sued

Original Document Filing and Reestablishment of the Note

1 Note Lender is re uired to either resent the original romissory note or gi e
a satis actory e lanation or the lenders ailure to resent it rior to it being
enorced Nat/ Loan In estors, L P  Joymar Associates, So 2d 54 , 550 Fla
d CA 2000

a Alimited e ce tion a lies to lost, destroyed or stolen instruments 7d
2 A lost romissory note is a negotiable instrument 1041 1, Fla Stat
200 ; Thom son  First nion Bank, 4 So 2d 11 Fla 5th CA1 4

a Loss or unintentional destruction o a note does not a ect its alidity or
en orcement

Reestablishment o the lost note An owner o a lost, stolen or destroyed
instrument may maintain an action by showing roo o his ownershi , acts that

re ent the owner rom roducing the instrument and roo o the terms o the lost

instrument 0 12,Fla Stat 2004 ; Lawyers Title Ins Co, Inc  No astar
Mortgage, Inc, 2 So 2d , Fla 4th CA 2004 ; Gutierre  Bermude , 540
So 2d , 0 Fla 5th CA1

a Owner o note is not re uired to ha e held ossession o the note when the
loss occurred to maintain an action against the mortgagor  eaktor Menende , 0
So 2d 124, 12 Fla d CA 2002 Further, lainti is not re uired to ro e the
circumstances o the loss or destruction o the note to seek en orcement Id, at 12
Plainti must show only that it was entitled to en orce the note at the time o loss or
that it has directly or indirectly ac uired ownershi o the instrument rom a erson

who was entitled to en orce the instrument when loss 0  ossession occurred
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011 a,Fla Stat 2010 ; MERS Badra, 1So 2d 10 , 10 Fla 4th
CA 200
b I lainti is notin ossession o the original note and did not reestablish it,
lainti cannot oreclose on the note and mortgage 0 11,Fla Stat 2004 ;
asma In est, LLC  Realty Associates Fund III, L P 45 F Su 2d 12 4, 1 02
S Fla 200
c The iling o a du licate co y o the note is su icient to satis y statutory
re uirements in a oreclosure action Perry Fairbanks Ca ital Cor , So 2d 25
Fla 5th CA 2004 I there is no co y, Plainti should ile a lost note a ida it,
ledger or a summary o loan terms

1 Checklist for lost note affidavit:

a original rinci al balance;
b signators and date note e ecuted;
Cc rate o interest;
d un aid balance and de ault date;
e a iant status must be banking re resentati e with
knowledge o the articular loan;
indemnity language, recluding subse uent oreclosure
udgment on the same note
d here the original note is lost, the court may re uire indemni ication o
the borrower or subse uent rosecution on the note and may re uire a bond to
secure same Lo ingood  Butler Construction Co, 1 1 So 12 ,15 Fla 1 0
Consider bonds articularly where there is a securiti ed trust
1 Mortgage Co y o mortgage is su icient Perry, So 2dat 2
a Mortgage must contain correct legal descri tion Lucas  Barnett Bank o
Lee County, 05So 2d 115,11 Fla 2d CA1 I not, inal udgment must be

set aside  owe er, this can be corrected rior to inal udgment
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Fair Debt Collection Practices Act (FDCPA)

1 Pur ose eliminate abusi e debt collection ractices by debt collectors and to

romote consistent State action to rotect consumers against debt collection abuses
15 SC 1 2e
2 Some Florida courts held attorneys engaged in regular oreclosure work met
the general de inition o debt collector and are sub ect to the F CPA  Sandlin
Sha iroo 1 F Su 15 4, 15 M Fla 1 , law irm engaged in collection
oreclosure work was considered a debt collector where the irm sent corres ondence
ad ising o ayo and reinstatement igures and directed mortgagors to ay the law
irm

nder F CPA, a debt collector s obligation to send a Notice o  ebt is triggered
by an initial communication with the consumer McKnight Benite , 1 F Su
101,104 M Fla 2001

a Filing o suit is not an initial communication which otherwise would ha e
gi en rise to notice and eri ication rights Acosta Cam bell, 200 L 04 2
M Fla 200

b Foreclosure law irms ha e ado ted the ractice o attaching to their
com laint: Notice Re uired under the Fair ebt Collection Practice Act  This notice
held ine ecti e in Martine  Law O iceso a idJ Stern,2 BR 52 Bank S
Fla 2001

Mandatory Mediation of Homestead Foreclosures

1 Based on the e onential increase in ilings 0 mortgage oreclosure cases in
the Ele enth Judicial Circuit Court, the Chie Judge im lemented our Administrati e
Orders in the ollowing se uence:

a Administrati e Order 0 0 a lies to all residential oreclosure actions
in ol ing homestead ro erties iled on or ater May 1, 200 AO 0 0 established
the 11" Circuit omestead Access to Mediation Program C AMP mandating
mandatory mediation 0 homestead oreclosures rior to the matter being set or inal

hearing At the time o iling the com laint, Plainti is re uired to transmit to the
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Program Manager, the Collins Center, a notice orm Form A with borrower s contact
in ormation  ithin i e days o iling the com laint, Plainti must tender a cost check
in the amount o 50 00 to co er the administrati e costs o the mediation The
Collins Center res onsibilities include: contacting the borrower, re erring the borrower
to inancial counseling and making inancial documentation a ailable electronically to
the Plainti  Plainti s counsel and the borrower are re uired to be hysically resent
at mediation; the lender s re resentati e must attend, but is allowed to artici ate by
tele hone ithin ten days o the com letion o the mediation, the mediator must
re ort the mediation results to the court

b  Administrati e Order 0 0 re ised the ollowing orms: the ci il co er
sheet, Plainti s certiication o settlement authority, Plainti s certiication o
residential mortgage oreclosure case status and the inal udgment o oreclosure

This Administrati e Order s eciically e em ts condominium and homeowners
association ee oreclosures, ri ate in estor mortgage oreclosures, oreclosures o
non homestead ro erties and construction lien oreclosures

¢ Administrati e Order 0 0 A1l acknowledged the statutory authority o the
Clerk o the Courts to conduct the sale o real or ersonal ro erty by electronic
means This Administrati e Order urther roscribed adherence to certain rocedures
concerning tenant occu ied residential ro erties under the Protecting Tenants at
Foreclosure Act o 200 Amending the s eciic ormat o the inal udgment o
oreclosure, this Administrati e Order rohibited the issuance o immediate writs o
0ssession

d Administrati e Order 0 1 res onded to the Clerk o the Courts re uest
or ormal a ro al to conduct on line auctions, in lieu 0 on site auctions or the sale
o real ro erty
2 On ecember 2 , 200 , the Florida Su reme Court issued Administrati e Order
0 54, ado ting the recommendations o the Task Force on Residential Mortgage
Foreclosure Cases and establishing a uni orm, statewide managed mediation rogram
The Florida Su reme Court a ro ed the Task Forces Model Administrati e Order,

with minor changes to be im lemented by each circuit chie udge
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On February 2 , 2010, the Ele enth Judicial Circuit Court issued Administrati e
Order 10 0 A1 re uiring mandatory mediation o all homestead mortgage oreclosure
actions sub ect to the ederal Truth in Lending Act, Regulation Administrati e
Order 100 A1 a lies to actions iled a ter March 2 , 2010 S eciically e em ted
rom this Administrati e Order are condominium and homeowners association ee
oreclosures and mechanics and construction lien oreclosures This Administrati e
Order constitutes a ormal re erral to mediation through the Residential Mortgage
Foreclosure Mediation RMFM Program; arties are ineligible or de ault udgment, a
summary udgment or inal hearing until they ha e ully com lied with mediation
re uirements

Basic Procedural Re uirements o Administrati e Order 10 0 Al include:

a hen suit is iled, lainti must ile a com leted Form A with the Clerk
listing the last known mailing address and hone number or each arty One
business day a ter iling the com laint, lainti must transmit Form A to the Program
Manager o the RMFM along with the case number o the action The Collins Center
or Public Policy, Inc is the contract Program Manager in the Ele enth Judicial Circuit
At the time o the iling o the com laint, the Plainti must tender RMFM ees in the
amount o 400 00; the balance o ees in the amount o 50 00 must be aid by
Plainti within 10 days a ter notice o the mediation con erence

b on recei t o Form A, the Program Manager must contact the borrower
and re er the borrower an a ro ed mortgage oreclosure counselor Foreclosure
counseling must be com leted no later than 0 days rom the Program Managers
initial contact with the borrower I the Program Manager is unable to contact the
borrower within this time rame, the borrower will ha e been deemed to elect
non artici ation in the RMFM Program

C The Program Manager must transmit the borrower s inancial disclosure
or mediation no later than 0 days a ter the Program Manager recei es Form A rom
Plainti

d The Program Manager shall schedule a mediation session no earlier than

0 days and no later than 120 days a ter suit is iled
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e Plainti s re resentati e may a ear by tele hone u on 5 days notice
rior to the mediation; lainti s attorney, the borrower and the borrower s attorney,
i any, must attend in erson The court may dismiss the action without re udice or
im ose other sanctions or ailure to attend ithin 10 days a ter com letion o
mediation, the mediator must issue a re ort ad ising the court as to the arties

attendance and result

Service of Process

1 ue ser ice 0 rocess is essential to satis y urisdictional re uirements o er
the sub ect matter and the arties in a oreclosure action Rule10 0, Fla R o Ci
P 2010 and Cha ters4 and 4 o the Florida Statutes
2 Ser ice 0 rocess must be made u on the de endant within 120 days a ter the
iling o the initial leading Rule10 0 ,Fla R Ci P 2010 Absent a showing o
e cusable neglect or good cause, the ailure to com ly with the time limitations may
result in the courts dismissal o the action without re udice or the dro ing o the
de endant
Personal Service
1 Section 4 01 1, Fla Stat 2010 re uires that ser ice 0 rocess be
e ectuated by a certi ied rocess ser er on the erson to be ser ed by deli ery o the
com laint or other leadings at the usual lace o abode or by lea ing the co ies at
the indi iduals lace o abode with any erson residing there, who is 15 years o age
or older and in orming them o the contents 4 2 , Fla Stat 2010

a Ine ecti e ser ice Lea ing ser ice 0 rocess with a doorman or with a
tenant, when the de endant does not reside in the a artment is de ecti e ser ice
Grosheim  Green oint Mortgage Funding, Inc, 1 So 2d 0, 0 Fla 4th CA
2002 E idence that erson resides at a di erent address rom ser ice address is
ine ecti eser ice Al are  State Farm Mut Ins Co, 5So 2d11 Fla d CA
1 4

b Judgment sub ect to collateral attack where lainti did not substantially

com ly with the statutory re uirements o ser ice
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2 Substitute ser ice authori ed by Section 4 01 2, Fla Stat 2010
Substitute ser ice may be made u on the s ouse o a erson to be ser ed, i the
cause o action is not an ad ersary roceeding between the s ouse and the erson to
be ser ed, and i the s ouse resides with the erson to be ser ed
a Statutes go erning ser ice o rocess are strictly construed General de
Seguros, S A Consol Pro Cas Ins Co, So 2d 0, 1 Fla d CA
2001 re ersed with directions to acate de ault udgment and uash ser ice o
rocess since substituted ser ice was not er ected
b se o riate couriers or Federal E ress held in alid Id,; FNMA
Fandino, 51 So 2d 52, 5 Fla d CA 2000, trial courts oiding o udgment
a irmed based on lainti s ailure to strictly com ly with substitute ser ice 0 rocess
which em loyed Fede
¢ E ading ser ice o rocess deined by statute as concealment o
whereabouts 4 1 11, Fla Stat 2010 ; Bodden Young, 422 So 2d 1055 Fla
4h CA1 2
1  The Florida case which clearly illustrates concealment is Luckey
Smathers  Thom son, 4 So 2d5 Fla d CA1 In Luckey, the
deendant had or the ur ose o a oiding all legal matters, secreted
himsel rom the world and li ed in isolation in a high security a artment
re using to answer the tele hone or e en to 0 en his mail Id at 54 The
Third istrict Court o A eal a irmed the trial courts decision denying
de endant s motion to acate the writ 0 e ecution and le y o sale based on a
record 0 genuine attem ts to ser e the de endant The Third istrict Court
urther o ined that there is no rule o law which re uires that the o icers o
the court be able to breach the sel im osed isolation in order to in orm the
de endant that a suit has been iled against him 7d
2 E ecti e roo o e ading ser ice must demonstrate lainti s attem ts in
light o the acts o the case des ite rocess ser ers 1 unsuccess ul attem ts
at ser ice, e asion was not ro ed based on e idence that the ro erty was

occu ied and de endants ehicle arked there ise arner, 2 So 2d
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51,52 Fla 5th CA 200 orking whose lace o em loyment was
known to the sheri was not concealing hersel or a oiding rocess, sheri
only attem ted ser ice at the residence during work hours Styles nited
Fid  Guaranty Co,42 So 2d 04 Fla d CA1 2
Statutory re uirements satisied i a ers let at a lace rom which the
erson to be ser ed can easily retrie e them and i the rocess ser er
takes reasonable ste s to call the deli ery to the attention o the erson to be
ser ed Olin Cor aney, 245 So 2d Flad4th CA1 1
Ser ice on a cor oration may be ser ed on the registered agent, o icer or
director Section 4 012 b, Fla Stat 2010 i the address ro ided or the
registered agent, o icer, director, or rinci al lace o business is a residence or
ri ate mailbo , ser ice on the cor oration may be made by ser ing the registered
agent, o icer or director in accordance with 4 0 1, Fla Stat 2010
Constructive Service by Publication
1 Section4 011 1, Fla Stat 2010 identi ies the en orcement o a claim o lien
to any title or interest in real ro erty such as oreclosure actions
2 Sections 4 021 40 041, o the Florida Statutes go ern constructi e ser ice or
ser ice by ublication Constructi e ser ice statutes are strictly construed against the
arty seeking to obtain ser ice Le enson McCarty, So2d 1, 1 Fla 4th
CA 2004
Ser ice by ublication only a ailable when ersonal ser ice cannot be made
Godsell nited Guaranty Residential Insurance, 2 So 2d 120 , 1212 Fla 5th
CA 200 , ser ice by ublication is oid when lainti knew o the de endants
Canadian residency, but merely er ormed a ski trace in Florida and made no diligent
search and in uiry to locate Canadian address ; Gross Fidelity Fed Sa Bank o
Fla,5 So 2d 4, 4 Fla 4h CA 1 1, a ellate court re ersed and
remanded to uash ser ice 0 rocess and de ault based on lainti s knowledge o
de endants out o state residence address and subse uent ailure to attem t ersonal

ser ice
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a Plainti  must demonstrate that an honest and conscientious e ort,
reasonably a ro riate to the circumstances, was made to ac uire the necessary
in ormation and com ly with the a licable statute or Cha, Inc ollingsworth,

So 2d , Fla 4th CA 2004, de ault udgment re ersed based on
lainti s crucial miss elling o de endants name and subse uent search on wrong
indi idual

b Condition recedent to ser ice by ublication Section 4 041, Fla Stat,
2010, re uires that the lainti ile a sworn statement that shows 1 a diligent
search and in uiry has been made to disco er the name and residence o such

erson, 2 whether the de endantis o ertheageo 1 , 0 i unknown, the statement
should set orth that it is unknown, and the status o the de endants residence,
whether unknown or in another state or country  Section 4 051, Fla Stat 2010
a lies to ser ice by ublication on a cor oration

c Plainti is entitled to ha e the clerk issue a notice o action subse uent to
the iling o its sworn statement Pursuantto 4 0 , Fla Stat, 2010, the notice
re uires de endant to ile de enses with the clerk and ser e same u on the lainti s
attorney within 0 days a ter the irst ublication o the notice

1 Notice ublished once each week or two consecuti e weeks,
with roo o ublication iled u on inal ublication
4 101 c 2,Fla Stat 2010
d A ida it o diligent search need only allege that diligent search and
in uiry ha e been made; it is not necessary to include s eciic acts Floyd FNMA,
04 So 2d 1110, 1112 Fla 5th CA1 , inal udgment and sale acated based
on lainti s ailure to conduct diligent search to disco er deceased mortgagor s heirs
residence and ossession o the sub ect ro erty owe er:
1 Better racticeisto ileana ida it o diligent search that
contains all details o the search emars il o Sandalwood
Lakes omeowners Assn, 25So 2d 121 , 1222 Fla 4th CA

1 , lainti s attorney ailed to conduct diligent search and
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in uiry by neglecting to ollow u on leads which he knew were
likely to yield de endant s residence
a Diligent search and inquiry checklist
Form1l 24,Fla R Ci P 2010 contains a basic checklist o a diligent
search and in uiry to establish constructi e ser ice This Form adds consideration o
in uiry o tenants as to the location o the owner landlord o tenant occu ied
ro erty Further, the Form utili es the ollowing sources:
1 In uiry as to occu antsin ossession o the subect ro erty;
2 In uiry o neighbors;
Public records search o criminal ci il actions;
4 Tele hone listings;
Ta collector records;
tility Co records;
Last known em loyer;
S Post O ice;
Local olice de artment, correctional de artment;
10 Local hos itals;
11 Armed Forceso the S;
12 e artmento ighway Sa ety Motor -ehicles;
1 School board enrollment eri ication, i de endant has children;
14 Anin uiry o the i ision o Cor orations, State o Florida, to
determine i the de endant is an o icer, director or registered
agent;
15  oter registration records
The lainti bears the burden o roo to establish the legal su iciency o
the a ida it when challenged Id 1 constructi e ser ice 0 rocess is dis uted, the
trial court has the duty o determining: 1 i the a ida it o diligent search is legally
su icient; and 2 whether the lainti conducted an ade uate search to locate the
de endants First ome iew Cor Guggino, 10 So d14,15 Fla d CA
200
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g Diligent search test whether Ilainti reasonably em loyed the
knowledge at his command, made diligent in uiry, and e erted an honest and
conscientious e ort a ro riate to the circumstances She heard eutsche Bank
Trust Co Ams, 22 So 2d 40, 4 Fla 5th CA 200 , re ersed and oided
udgment as to de endant wi e based on lainti s ailure to strictly com ly with
statute, when they had been in ormed o de endants correct address in England
Plainti s reliance on constructi e ser ice, when a doorman in New York re eatedly
inormed the rocess ser er o0 the eendants location in Florida, re lects an
insu icient amount 0 reasonable e orts to ersonally ser e the de endant to ustiy
the use o constructi e ser ice e Jjco Chase Manhattan Bank, 2 So 2d 1 5,
1 Fla d CA 2002 Similarly, ailure to in uire o the most likely source o
in ormation concerning whereabouts o a cor oration, or an o icer or agent, does not
constitute reasonable diligence Red ield In estments, A illage o Pinecrest,

0So 2d11 5,11 Fla d CA200

h eecti e ser ice 0 rocess udgment based on lack o diligent search
and in uiry constitutes im ro er ser ice and lacks authority o law Batchin  Barnett
Bank o Southwest Fla, 4 So 2d 211,21 Fla 2d CA1 4

1 Judgment rendered oid when deecti e ser ice 0 rocess
amounts to no notice o the roceedings She heard, 22 So 2d at 45 oid
udgment is a nullity that cannot be alidated by the assage o time and may be
attacked at any time Id

2 Judgment rendered oidable irregular or de ecti e ser ice actually
gi es notice o the roceedings Id

i Limitations o constructi e ser ice  only coners in rem or uasi in
urisdiction; restricted to the reco ery o mortgaged real ro erty

1 No basis or de iciency udgment constructi e ser ice o

rocess cannot su ort a udgment that determines an issue o

ersonal liability Carter  Kingsley Bank, 5 So 2d 5 , 5 Fla

1st CA1 1, deiciency udgment cannot be obtained absent

ersonal ser ice o rocess
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Service of Process outside the State of Florida and in Foreign Countries

1 Section4 1 41, Fla Stat, 2010 authori es ser ice 0 rocess in the same
manner as ser ice within the state, by an o icer in the state where the erson is
being ser ed  Section states that ser ice o rocess outside the nited States may
be re uired to con orm to the ro isions 0 ague Con ention o 1 concerning
ser ice abroad o udicial and e tra udicial documents in ci il or commercial matters
2 The ague Con ention creates a ro riate means to ensure that udicial
and e tra udicial documents to be ser ed abroad shall be brought to the addressee in
su icient time Koechli BIPInt/, 1So 2d 501, 502 Fla 5th CA 200

a Procedure rocess sent to a designated central authority, checked or
com liance, ser ed under oreign nations law, and certiicate re ared which
documents the lace and date o ser ice or an e lanation as to lack o ser ice Id
return by the central authority o a oreign nation o com leted certi icate 0 ser ice
was rima acie e idence that the authority s ser ice on a de endant in that country
was made in com liance with the ague Con ention and with the law o that oreign
nation

b Com liance issues see / ellman Int! Nat! Forwarders, 11 So 2d
1 Fla d CA1 2, Ilainti ro ided a aulty address to the S anish authorities
and the trial udge entered a de ault udgment, which a ellate court re ersed

Ser ice by registered mail authori ed by Section4 1 4 2, Fla Stat 2010
Permits ser ice by registered mail to nonresidents where the address o the erson to
be ser ed is known

a Section4 122 b, Fla Stat 2010, ro ides that lainti must ile an
a ida it which sets orth the nature o the rocess, the date on which the rocess
was mailed by registered mail, the name and address on the en elo e containing the
rocess that was mailed, the act that the rocess was mailed by registered mail and
was acce ted or re used by endorsement or stam  The return en elo e rom the

attem t to mail rocess should be attached to the a ida it
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Service of process and timeshare real property:
1 Foreclosure roceedings in ol ing timeshare estates may oin multi le

de endants in the same action § 21 ,Fla Stat 2010
2 There are additional o tions to e ectuating ser ice o rocess or a timeshare
oreclosure

a Substitute ser ice may be made u on the obligors a ointed registered
agent § 21 51,Fla Stat 2010

b hen wuasi in rem or in rem relie only is sought, ser ice may be made on
any erson whether the erson is located inside or outside the state by certi ied or
registered mail, addressed to the erson to be ser ed at the notice address §
21 5a,Fla Stat 2010

Substitution of Parties

1 Substitution is not mandatory; the action may roceed in the name o the

original arty owe er, to substitute a new arty based on a trans er o interest

re uires a court order T7insley  Mangonia Residence 1, Ltd, So 2d1 ,1
Fla 4th CA200 ,Rule12 0,Fla RCi P
2 Order o substitution must recede an ad udication o rights o arties,

including de ault Floyd allace, So 2d 5 Fla 1 ; Cam bell  Na ol
So 2d 12 2 Fla 2d CA 2001, error to enter udgment without a real arty

against whom udgment could be entered
hen substitution is ermitted, lainti must show the identity o the new

arty s interest and the circumstances

Entry of Default

1 ithout roo o serice demonstrating adherence to due rocess
re uirements, the Plainti is not entitled to entry o deault or a de ault inal
udgment

a Failure to e ectuate ser ice  laces the urisdiction in a state o dormancy

during which the trial court or clerk is without authority to enter a de ault Armet
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SN C di Ferronato Gio anni  Co omnsby, 44 So 2d 111 , 1121 Fla 1st CA
1 ; Tetley Lett, 4 2So 2d 112 Fla 4th CA1 4
2 Legal e ect o de ault admission o e ery cause o action that is su iciently
well led to ro erly in oke the urisdiction o the court and to gi e due rocess
notice to the arty against whom relie is sought Fiera Com, Inc lgicast New
Media Grou , Inc, So 2d 451, 452 Fla d CA 200 e ault terminates the
de ending artys right to urther deend, e ce t to contest the amount o
unli uidated damages  onohue  Brightman, So 2d 11 2,11 4 Fla 4th CA
200

Plainti is entitled to entry o de ault i the de endant ails to ile or ser e any
a er20daysatersericeo rocess Rule1040a 1,Fla R Ci P 2010

a State o Florida has 40 days in which to ile or ser e any a er in
accordance with Section 4 121, Fla Stat 200

b nited States o America has 0 days to ile under the ro isions 0 2

SCA 2410b;Rulel2a ,Fed R C P

4 Service Members Civil Relief Act of 2003 (formerly, Soldier's &

Sailors Act)

a Codiiedin 50 A S CA 521 tolls roceedings during the eriod
o time that the de endant is in the military ser ice

b Act recludes entry o de ault; there is no need or the ser ice member to
demonstrate hardshi or re udice based on military ser ice Conroy  Anisko , 50

S 511,512 1 Ser ice member with notice o the oreclosure action, may

obtain a stay o the roceedings ora eriod o months 50 A SCA 521
d was su erseded by the ousing and Economic Reco ery Act o 200 , § 220 ,
which e ireson 12 110 on e iration, the original 0 day eriod will re take
e ect

c etermination o military status to obtain de ault, lainti must ile an
a ida it stating:

1 de endant is not in military ser ice; or
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2 lainti is unable to determine i the de endant is in the
military ser ice 50 A SCA 521b 1
d nknown military status the court may re uire the lainti to ile a bond
rior to entry o udgment 50 A SCA 521b
5 Plainti is re uired to ser e the de endant with notice o the a lication or
de ault Failure to notice de endants attorney entry o subse uent de ault is in alid;
rendering resulting udgment oid S Bank Nat! Assn  Lloyd, 1 So 2d ,
4 Fla 2d CA 200
Non Military A ida it re uired must be based on: ersonal knowledge, attest
to the act that in uiry was made o the Armed Forces, and a iant must state that the
de endant is not in the armed orces T7he Fla Bar Re: A ro alo Forms, 21 So 2d
1025, 10 4 Fla 1 A ida its based on in ormation and belie are not in
com liance

a Non military a ida itis alid or one year

Appointment of a Guardian ad Litem

1 The best ractice is a ointment when unknown arties are oined and ser ice
e ected through ublication For e am le, a guardian ad litem should be a ointed
to re resent the estate o a deceased de endant or when it is unknown i the
de endant is deceased 0 , Fla Stat 2010

a Section 50 12, Fla Stat 2010 states that a guardian ad litem shall
not be a ointed unless ita irmati ely a ears that the interest o0 minors, ersons o
unsound mind, or con icts are in ol ed

b Rule1210b,Fla R Ci P 2010 ro ides that the court shalla ointa
guardian ad litem or a minor or incom etent erson not otherwise re resented or
the rotection o the minor or incom etent erson Similarly, Rule 1511 e, Fla R
Ci P 2010 maintains that inal udgment ater de ault may be entered by the
court at any time, but no udgment may be entered against an in ant or incom etent

erson unless re resented by a guardian
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Appointment of a Receiver

1 uring a oreclosure, a ointment o a recei er or condominium and
homeowners associations is go erned by statute, although it may also be authori ed
by association by laws
a Section 1 11 c, Fla Stat 2010, ro ides that the court in its
discretion may re uire the resident condominium unit owner to ay a reasonable
rental or the unit uring the endency o the oreclosure action, the condominium
association is entitled to the a ointment o a recei er to collect the rent Id
b Similarly, Section 20 0 51 d, Fla Stat 2010 go erns homeowners
associations Post udgment, this Section ro ides that the court may re uire the
arcel owner to ay a reasonable rent or the arcel I the arcelis rented or leased
during the endency o the oreclosure, the homeowners association is entitled to the
a ointmento arecei er Id
¢ Blanket motions or a ointment o a recei er or units rior to the iling
0 a oreclosure action do not meet the re uirements o either statutory ro ision
2 The mo ant or a ointment o a recei er or real ro erty which does not
uali y under the condominium or homeowners association statutes must satis y basic
rere uisites These basic rere uisites are the same legal standards a licable to
non oreclosure roceedings, as in uncti e relie
a This e uitable re udgment remedy must be e ercised with caution as it is
in derogation o the legal owners undamental right o ossession o his ro erty and
only warranted i there is a showing that the secured ro erty is being wasted or
otherwise sub ect to serious risk 0 loss Ala aya S uare Association, Ltd Great
estern Bank, 00So 2d ,41 Fla 5th CA1 ; Twin ay Chambers Partnershi
Suare ,55 So 2d 1, 2 Fla 2d CA 1 0 ; Electro Mechanical Products, Inc
Borona, 24 So 2d Fla d CA1l
b In the absence o a showing that the ro erty is being wasted or otherwise
sub ect to serious risk 0 loss, a ointment 0 a recei er is un usti ied Seasons Pshi
1 Kraus Anderson, Inc, 00So 2d 01, 02 Fla 2d CA1
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¢ The arty seeking a ointment must show that there is a substantial
likelihood that it will re ail on the merits at the conclusion o the case and must
resent su icient roo that a ointment o a recei er is warranted Keybank
National Association  Knuth, Ltd, 200 L244 10,244 11 Fla d CA, Aug
12, 200

d A inal rere uisite to a ointment o a recei er is that the mo ant must
ost a bond, or either the lainti or therecei er Rulel 20 c,Fla Ruleso Ci P
2010 ; Boyd Banc One Mortgage Cor ,50 So 2d , Fa d CA1

Summary Final Judgment of Foreclosure

1 Legal standard No genuine issue o material act and mo ant is entitled to a
udgment as a matter o law  Also, outstanding disco ery can reclude summary
udgment

2 Burden o Proo  The lainti bears the burden o roo to establish the
none istence o dis uted issues o material act elandro  Am s  Mortgage
Ser icing, Inc, 4So 2d1 4,1 Fa d CA1 ; oll Talcott, 1 1 So 2d
40,4 Fla 1

Content o motion or summary udgment lainti should allege:

1 e ecution o note and mortgage; 2 lainti s status as owner and holder or
re resentati e ; date o de ault; 4 notice o de ault and acceleration; 5 amount
due and owing; relie sought; and address a irmati e de enses, i any
4 Filing o the Motion at any time ater the e iration o 20 days rom the
commencement o the action or a ter ser ice 0 a motion or summary udgment by
the ad erse arty Rule 1510a, Fla R Ci P 2010 The motion or summary
udgment, su orting a ida its and notice 0 hearing must be ser ed on a de endant
at least 20 twenty days be ore the summary udgment hearing Rule 1510 ¢, Fla
RC P 2010; ev o Banko New York,2010 L 11 2 Fla 2 CAMar |,
2010 ; Mack  Commercial Industrial Park, Inc, 541 So 2d 00, 01 Fla 4th CA
1
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a O osition materials and e idence su orti e 0 a denial o a motion or
summary udgment must be identiied Rule 1510c,Fla R Ci P 2010 Notice
o0 o0 osition must be mailed to the mo ants attorney at least i e days rior to the
day o hearing or deli ered no later than 5:00 P M, 2 two business days rior to
the day o the hearing on the summary udgment

b The mo ant for summar udgment must factuall refute or
dis ro e the affirmati e defenses raised, or establish that the defenses are
insufficient as a matter of law. Leal v. Deutsche Bank Nat’'l. Trust Co., 21
So. d 0, 0O Fla. dDCA 200

¢ Filing o cross motions is sub ect to the 20 day notice eriod I/ tkows i

illsborough County, 51So 2d 122 Fla 2d CA1 5

5 Re uirement or motion or summary udgment due notice and a hearing
Proo o0 mailing o notice o the inal summary udgment hearing created resum tion
that notice o hearing was recei ed Blanco Kinas, So2d 1, 2 Fla d CA
200

Affidavits in support of Summary Judgment

A ida itsinsu ort o the motion must be made based on ersonal knowledge
and set orth acts that would be admissible in e idence, and demonstrate that the
a iantis com etent to testi y on the matters resented

a A ida it o Indebtedness Must be signed by a custodian o business

record with knowledge In general, the lainti s a ida it itemi es:
1 ro erty address,
2 rinci al balance,
interest calculated rom de ault u until the entry o udgment,
when the mortgage ro ides or automatic acceleration u on
de ault, 7 FN Realty Co Kirkman Conroy, Ltd, 54 So 2d 115
Fla 5th CA1 best ractice is to include er diem interest ,
4 late charges re acceleration only , Fowler  First Fed Sa
LoanAssn, 4 So 2d 0, Fla 1st CA1 4 ,

5 re ayment enalties una ailable in oreclosure actions, Fla Nat/
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Bank Bankatlanticc5 So 2d 255,25 Fla 1 1, unless
s eci ically authori ed in note in the e ent o acceleration and
oreclosure Feinstein Ash /lant, 1So 2d 10 4 Fla 4th CA
200
ro erty ins ections a raisals,
ha ard insurance remiums and ta es
b A ida ito Costs Thisa ida it details:

1 the iling ee,

2 ser iceo rocess,
and abstracting costs

c A idait o attorneys time reerences the actual time the attorney

e ended on the oreclosure ile and re erences the actual hourly billable rate or the
lat ee rate which the client has agreed to ay The Fla Su reme Court endorsed the
lodestar method  Bel/ S B Ac uisition Co, 4So 2d40 ,40 Fla 1

The hours may be reduced or enhanced in the discretion o the court, de ending on
the no elty and di iculty o uestions in ol ed Fla Patients Com ensation Fund
Rowe, 4 2 So 2d 1145, 1150 Fla 1 5 ith regard to uncontested time, lainti
is not re uired to kee contem oraneous time records since the lender is contractually
obligated to ay a lat ee orthattime Id

d A ida it as to reasonableness 0 attorneys ee A ida ito attorneys ee

must be signed by a racticing attorney not a iliated with the lainti s irm, attesting
to the rate as reasonable and customary in the circuit A iant should re erence and
e aluate the attorney ee claim based on the eight actors set orthinRule4 15b 1
Rules Regulating the Fla Bar O these, rele ant actors, such as the time and labor
re uired, the customary ee in the locality or legal ser ices o a similar nature, and
the e erience and skill o the lawyer er orming the ser ice must be e amined An
award o attorney ees must be su orted by e ert e idence Palmetto Federal
Sa ings and Loan Association ay,512So 2d 2 Fla d CA1l
1  here there is a de ault udgment and the romissory note or

mortgage contains a ro ision or an award o attorney ees,
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Section 020 52, Fla Stat 2010 ro ides that itis not
necessary or the court to hold a hearing or ad udge the re uested
attorney s ees to be reasonable i the eesdonote ceed er
cent o the rinci al amount owed at the time o the iling o the
com laint  Florida Patients Com ensation Fund Rowe, 4 2 So
2d 1145 Fla 1 5 Id This statutory ro ision con irms that
such ees constitute li uidated damages in any roceeding to
en orce the note or mortgage Id

2 The udgment must contain indings as to the number o hours
and the reasonable hourly rate /d at 1152 The re uirements o
Rowe are mandatory and ailure to make the re uisite indings is
re ersible error  ome Insurance Co  Gon ale, 4 So 2d2 1,
22 Fla d CA1 5 Anawardo attorneys ees must be

su orted by com etent substantial e idence in the record and
contain e ress indings regarding the number o hours reasonably
e ended and a reasonable hourly rate or the ty e o litigation

in ol ed Stack omeside Lending, Inc So2d 1, 20
Fla 2d CA 200

Affirmative Defenses

1 Genuine e istence o material act recludes entry o summary udgment
Manassas In estments Inc O anrahan, 1 So 2d 10 0 Fla 2d CA 2002
2 Legal su iciency o de enses Certainty is re uired when leading a irmati e

de enses; conclusions o0 law unsu orted by allegations o ultimate act are legally
insu icient  Bliss Carmona, 41 So 2d 101, 101 Fla d CA 1 2
A irmati e de enses do not sim ly deny the acts o the o osing artys claim; they
raise some new matter which de eats an otherwise a arently alid claim iggins

Protmay, 4 0 So 2d 541,542 Fla 1st CA1 Plainti must either actually
re ute a irmati e de enses or establish that they are legally insu icient Frost
Regions Bank, 15So d 05, 0 Fla 4th CA 200
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Affirmative defenses commonly raised:
a Payment here de endants alleged ad ance ayments and lainti ailed
to re ute this deense, lainti not entitled to summary udgment Morroni
ousehold Fin Cor III, 0 So 2d 11, 12 Fla 2d CA 2005 E ually, i the
a ida it o indebtedness is inconclusi e or e am le, includes a credit or una lied
unds without e lanation , and the borrower alleges a the de ense o inaccurate
accounting, then summary udgment should be denied Kanu  Pointe Bank, 1 So
2d4  Fla 4th CA 200 owe er, summary udgment will be de eatedi ayment
was attem ted, but due to misunderstanding or e cusable neglect cou led with
lender s conduct, contributed to the ailure to ay Cam bell emner, 2 2 So 2d
252,25 Fla d CA1 O0; Lieberbaum  Sur comber otel Cor ,122 So 2d 2 ,
2 Fla d CA1 0, Courtdismissed oreclosure com laint where lainti s knew
that some e cusable o ersight was the cause or non ayment, said ayment ha ing
been re used and subse uently de osited by de endants into the court registry
b Failure to com ly with conditions recedent such as Plainti s ailure to
send the Notice o0 e ault letter Failure to recei e ayo in ormation does not
reclude summary udgment alker  Midland Mortgage Co, 5 So 2d 51 , 520
Fla d CA200
c Esto el is usually based on: a re resentation as to a material act that is
contrary to a later asserted osition; reliance on that re resentation; and a change in
osition detrimental to the arty claiming esto el, caused by the re resentation and
reliance thereon arris Nat/ Reco ery Agency, 1 So 2d 50, 54 Fla 4th CA
2002 ; Jones City o inter aen, 0So 2d 52, 55 Fla 2d CA 200 ,
de endant de eated city s oreclosure based on e idence resented which indicated
that the city had agreed to sto ines or noncom liance with ro erty code i
homeowner hired a licensed contractor to make re airs
d ai er the knowing and intentional relin uishment o an e isting right
Taylor Kenco Chem Mg Co,4 5S0 2d5 1,5 Fla 1st CA1 5 hen

ro erly led, a irmati e de enses that sound in wai er and esto el resent
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genuine issues o material act which are ina ro riate or summary udgment
Schiebe Banko Am, 22So 2d5 5 Fla 5th CA 2002
1 Acce tance o late ayments common de ense asserting
wai er is the lenders acce tance o late ayments owe er, the
lender has the right to elect to accelerate or not to accelerate a ter
deault Scaro Pee er,405So0 2d 10 4,10 5 Fla 5th CA
1 1 e ault redicated on de endants ailure to ay real estate
ta es, could not be o ercome by de endants claim o esto el due
to misa lication o non escrow ayments Lunn oods Lowery,
5 So2d 05 0 Fla2d CA1 1
e Fraud in the inducement de ined as situation where arties to a contract
a ear to negotiate reely, but where in act the ability o one arty to negotiate air
terms and make an in ormed decision is undermined by the other artys raudulent
beha ior TP, Ltd  Lineas Aereas Costarricenses, S A, 5 So 2d 12 , 12
Fla 1
A irmati e de ense 0 raud in the inducement based on allegation that seller
ailed to disclose e tensi e termite damage resulted in re ersal o oreclosure
udgment inton Brooks, 20 So 2d 25 Fla 5th CA 2001 Note that
urchasers had irst iled raud in the inducement case and seller retaliated with
oreclosure suit  Further, the a ellate court o ined in the /nton case that raud in
the inducement was not barred by the economic loss rule Id
sury deined by 0 , Fla Stat 2010, as a contract or the
ayment o interest u on any loan, ad ance o money, line o credit, or orbearance
to en orce the collection o any debt, or u on any obligation whate er, at a higher
rate o interest than the e ui alent o 1 ercent er annum sim le interest I the
loan e ceeds 500,000 in amount or alue, then the a licable statutory section is
0 1, Fla Stat 2010 A usurious contract is unen orceable according to the
ro isions o Section 01 ,Fla Stat 2010
g Forbearance agreement A ellate court u held summary udgment based

on eendants ailure to resent any e idence as to the alleged orbearance
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agreement o rior ser icer to delay oreclosure until the settlement o his ersonal
in ury case alker  Midland Mortgage Co, 5 So 2d at 520 1 e idence o
orbearance is submitted, it may de eat summary udgment

h Statute o limitations Pro erty owner success ully asserted that
oreclosure iled i e years ater mortgage maturity date was barred by statute o
limitations; mortgage lien was no longer alid and en orceable under Section
5211 a,Fla Stat 2010; American Bankers Lie Assurance Co o Fla
225 estCor , 05S0 2d1 ,1 1 Fla d CA 2005

i Failure to ay documentary stam s  Section 201 0 , Fla Stat 2010
recludes en orcement o notes and mortgages absent the ayment o documentary
stam s RJ e ,Inc  North Ring Limited, So 2d 104 ,104 Fla d CA
200 ; Boniiglio Bankers Trust Co o Cali , 44 So 2d 10 , 10 Fla 4th CA
200

1 This is a limitation on udicial authority; not a genuine a irmati e de ense

Truth in Lending TILA iolations Technical iolations o TILA do not

im ose liability on lender or de eat oreclosure Kasket Chase Manhattan Mortgage
Cor , 5 So2d 2 Fla 4h CA2000;15 S CA 100 E ce tionto TILA
one year statute o limitations a lies to de enses raised in oreclosure ailey
Leshin, 2So 2d52 ,52 Fla 4h CA2001;15 S CA 140e

TILA issues include:

1 Im ro er ad ustments to interest rates ARMS ;

2 Borrower must be gi en 2 co ies 0 notice o rescission rights  ritten

acknowledgement o recei t is only a rebuttable resum tion  Cintron

Bankers Trust Co, 2So 2d 1 Fla 2d CA1

TILA rescission oru to vyears a ter the transaction or ailure to make

material disclosures to borrower Such as, APR o loan, amount inanced, total

ayment and ayment schedule  Rescission relie es borrower only or

ayment o interest Must be within three yearso closing 15 S C 1 01

1 1 4 ; Beach Great esternBank, 2So 2d14 , 15 Fla 1

a ies homestead interest in mortgaged ro erty gi es her right to
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TILA disclosure  Gancedo elCario 1 So d 4, 44 Fla 4th CA

200

k Res udicata Foreclosure and acceleration based on the same de ault bars
a subse uent action unless redicated u on se arate, di erent de aults Singleton
Greymar Assoc, 2 So 2d 1004, 100 Fla 2004

Additional cases: Limehouse  Smith, So 2d 15 Fla 4th CA 2001,
mistake ; OBrien Fed Trust Bank, F S B, 2 So 2d 2 Fla 5th CA1 ,
raud, RICO and duress ; Biondo Powers, 4 So 2d 11 Fla 4th CA1 ,
usury ; eimmermann  First nion Mortgage Cor , 05 F 2 d 125 11th Circ
2002 , Real Estate Settlement Procedures Act RESPA iolations

Summary Judgment Hearing

1 Plainti must ile the original note and mortgage at or be ore the summary
udgment hearing Since the romissory note is negotiable, it must be surrendered in
the oreclosure roceeding so that it does not remain in the stream o commerce
Perry  Fairbanks Ca ital Cor , So 2d 25, 2 Fla 5th CA 2001 Co iesare
su icient with the e ce tion that the note must be reestablished /d Best ractice is
or udge to cancel the signed note u on entry o summary udgment

a Failure to roduce note can reclude entry o summary udgment Nat/
Loan In estors, L P  Joymar Assoc, So 2d54 ,550 Fla d CA 2000

Final Judgment

1 Section 450 1, Fla Stat 2010 go erns the contents o the inal udgment
Final Judgment Form 1 ,Fla R Ci P 2010
2 Amounts due Plainti s reco ery limited to items led in com laint or a ida it
or based on a mortgage ro ision

Court may award costs agreed at ince tion o contractual relationshi ; costs
must be reasonable Nemours Found  Gauldin, 01 So 2d 5 4, 5 Fla 5th CA
1 2, assessed costs consistent with mortgage ro ision rather than re ailing arty
statute ; Maw Abinales,4 So 2d 1245,124 Fla 2d CA1 5, award o costs

go erned by mortgage ro ision
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Checklist or Final Summary Judgment

a Final Judgment:
1 Check ser ice, de aults, dro ed arties
2 Check ore idence o ownershi o note
Check a ida its signed and correct case number arties
4 Amounts due and costs should match a ida its iled I interest
has increased due to resets a daily interest rate should be indicated
soyoucan eriy it
5 Check rinci al, rate calculation o interest through date o
udgment
Late ees re acceleration is reco erable; ost acceleration is
not Fowler First Fed Sa Loan Assoc o e uniak S rings,
4 So 2d 0, Fla 1st CAl1 4
All e enses and costs, such as ser ice 0 rocess should be
reasonable, market rates Items related to rotection o security
interest, such as encing and boardingu ro erty are
reco erable i reasonable
Beware hidden charges ees or de ault letters,
corres ondence related to workout e orts Courts discretion to
deny reco ery
Attorney ees must not e ceed contract rate with client and be
su orted by an a ida it as to reasonableness Attorney ee
cannot e ceed o rinci al owed 020 52, Fla Stat
2010 Beware add ons or litigation ees make sure that they
are not double billing lat ee
10 Bankru tcy ees not reco erable Correct orum is bankru tcy
court Martine  Giacobbe, 51 So 2d 02, 04 Fla d CA
200 ; orak  First Family Bank, So 2d 10 , 10 Fla 5th
CA1 4 Bankru tcy costs incurred to obtain stay relie

reco erable Nemours, 01 So 2dat5 5
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11 Sale date may not be set in less than 20 days or more than
5days, unless artiesagree 450 11 a,Fla Stat 2010,
JRBL e ,Inc Maiello, 2So 2d 2, Fla 2d CA 2004
5 I summary udgment denied, oreclosure action roceeds to trial on contested
issues
a Trial is be ore the court without a ury 02 01, Fla Stat 2010
Motion or rehearing abuse o discretion to deny rehearing where multi le
legal issues, including re ayment enalties and usury, remain unresol ed by the trial
court Bonilla  Yale Mortgage Cor oration,15So d 4 , 45 Fla d CA 200
Ater entry o inal udgment and e iration o time to ile a motion or
rehearing or or a new trial, the trial court loses urisdiction o the case Ross
amas, 2010 L5212 Fla d CAFeb 1,2010;45 So 2d4 5 Fla d CA
1 4 E ce tion: when the trial court reser es in the inal udgment the urisdiction

0 ost udgment matters, such as de iciency udgments Id

Right of Redemption

1 Mortgagor may e ercise his right o redem tion at any time rior to the
issuance o the certiicateo sale 450 15, Fla Stat 2010

a Court a ro al is not needed to redeem Indian Ri er Farms YBF
Partners, So 2d 10 , 1100 Fla 4th CA 2001 ; Saidi asko, So 2d 10,
1 Fla 5th CA1

b Court o e uity may e tend time to redeem Pere Kossow, 02 So 2d
1 2 Fla d CA1 2
2 To redeem, mortgagor must ay the entire mortgage debt, including costs o
oreclosure and attorney ees (CSB Realty, Inc Eurobuilding Cor , 25 So 2d
125,12 Fla d CAl ; 450 15, Fla Stat 200

Right to redeem is incident to e ery mortgage and can be assigned by anyone
claiming under him  OSR Indus, Inc ~ Martin Pro erties, Inc, 1 So 2d 554, 55
Fla 4th CA 200 There is no statutory rohibition against the assignment,

including the assignment o bid at sale
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a Right o redem tion e tends to holders o subordinate interests Junior
mortgage has an absolute right to redeem rom senior mortgage Marina Funding
Grou , Inc Peninsula Pro oldings, Inc, 50 So 2d 42 , 42 Fla 4th CA
200 ; winn Plumbing Co  New Miami Shores Cor ,12 So 0, 4 Fla 1 0
4 Fed right o redem tion nited States has 120 days ollowing the oreclosure
sale to redeem the ro erty i its interest is based on an IRS ta lien For any other
interest, the Fed go ernment has one year to redeem the ro erty 11 S C
541, 2 S C 5

Judicial Sale

Scheduling the judicial sale
1 The statutory roscribed time rame or scheduling a sale is not less than 20

days or more than 5 days a ter the date o the order or udgment §450 11 a,
Fla Stat 2010 The statute a lies unless agreed otherwise
2 Cancellations, continuances and ost onements are within the discretion o the
trial court Mo ant must ha e reasons Judicial action based on bene olence or
com assion constitutes an abuse o discretion Re ublic Federal Bank oyle, 200
L 1021 0 Fla d CA 200 , A ellate court re ersed trial courts continuance o
sale based on com assion to homeowners claiming they needed additional time to sell
the home  There should be no across the board olicy But see, ells Fargo
Lu ica, 2010 L 221 54 Fla 5th CA 410 denial o lenders uno osed
motion to cancel and subse uent motion to acate sale re ersed Counsel alleged a
loan modi ication agreement had been reached Court re ected asking or e idence o
agreement The Fi th istrict Court ruled, there was no basis or the trial court to
reect ells Fargos counsels re resentation, as an o icer o the court, that an
agreement had been reached 7d Look at language in motions, AMP Re iew and
loss mitigation do not constitute an agreement Include language in the order
indicating the courts rationale, e eni you ha e a orm order Ask counsel to make
a ersonal re resentation as an o icer o the court  See also, Chemical Mortgage
ickson, 51 So 2d 12 5, 12 Fla 4th CA1 5 Error not to cancel sale and
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reschedule where lainti did not recei e bidding instructions on a ederally
guaranteed mortgage owe er, this case ound no e traordinary circumstances
re enting rescheduling Suggestion: we li e in e traordinary times

Notice of sale

1 Notice o sale must be ublished once a week, or 2 consecuti e weeks in a
ublication o general circulation 450 11, Fla Stat 2010 The second
ublication shall be at least i e days be orethesale 450 12, Fla Stat 2010

a Notice must include: ro erty descri tion; time and lace o sale; case
style; clerks name and a statement that sale will be conducted in accordance with
inal udgment

b eecti e notice can constitute grounds to set aside sale Richardson

Chase Manhattan Bank, 41 So 2d4 5,4 Fla d CA 200 ; Ingor aia orton,
1 So 2d 125 Fla 2d CA 2002

Judicial sale procedure

1 Judicial sale is ublic, anyone can bid eiman  Suburban Coastal Cor , 50
So 2d10 Fla 4h CA1 Pro erty is sold to the highest bidder
2 Plainti is entitled to a credit bid in the amount due under inal udgment, lus

interest and costs through the date o sale Robinson Philli s,1 1So 2d1 ,1
Fla d CAl1 5

Amount bid is conclusi ely resumed su icient consideration 450 1 , Fla
Stat 2010
Certificate of sale
1 on sale com letion certiicate o sale must be ser ed on all arties not
de aulted The right o redem tion or all arties is e tinguished u on issuance o
certiicate o sale 450 15, Fla Stat 200
2 ocumentary stam s must be aid on the sale 20102 , Fla Stat 2010
The amount o ta is based on the highest and best bid at the oreclosure sale Id

a Assignment o success ul bid at oreclosure sale is a trans er o an interest
in realty sub ect to the documentary stam ta Fla Admin Code Rule 12B 4 01 25

Rule 12B 4 01 ro ides that the ta is also a licable to the certi icate o title
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issued by the clerk o court to the holder o the success ul oreclosure bid, resulting in
a double stam ta i the bid is assigned and the assignee recei es the certi icate o
title

b Assignment rior to oreclosure sale holder o a mortgage oreclosure
udgment that needs to trans er title to a di erent entity and antici ates that the new
entity would be the highest bidder, should assign rior to the oreclosure sale to a oid
double ta

c ocumentary stam s are due only i consideration or an e change o alue
takes lace Crescent Miami Center, LLC Fla et o Reenue, 0 So 2d 1,
1 Fla 2005, Transer o unencumbered realty between a grantor and wholly
owned grantee, absent consideration and a urchaser, not sub ect to documentary
stam ta ; et o Re enue Mesmer, 45 So 2d 4, Fla 1st CA1 ,
based on assignment o interest and tender o ayment, documentary stam s should
ha e been aid

d E em t go ernmental agencies, which do not ay documentary stam s
include: Fannie Mae, Freddie Mac, Fed ome Administration and the eterans
Administration Fla Admin Code Rules 12B 4 014 11;1 10 Atty Gen 01
1 ,Set1,1 1
Objection to sale
1 Any arty may ile a eriied ob ection to the amount o bid within 10 days
450 1 ,Fla Stat 2010 The court may hold a hearing within udicial discretion
earing must be noticed to e eryone, including third arty urchasers Shlishey the
Best  Citi inancial E uity Ser ices, Inc,14So d12 1 Fla 2d CA 200
2 Court has broad discretion to set aside sale Long Beach Mortgage Cor
Bebble, 5 So 2d 11, 14 Fla 4th CA 200 , a ellate court re ersed sale
unilateral mistake resulted in outrageous wind all to buyer who made de minimis bid
The court may consider a settlement agreement in considering whether to acate a
sale JRBL e elo ment Inc  Maiello, 2So 2d 2, Fla 2d CA 2004
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Test: sale may be set aside i :

1 bid was grossly or startlingly inade uate; and 2 inade uacy o bid
resulted rom some mistake, raud, or other irregularity o sale Blue Star In s, Inc
Johnson, 01 So 2d 21 Fla 4th CA 2001 ; Mody Cali Fed Bank, 4 So 2d
101 ,101 Fla d CA1 Mere inade uacy o rice is not enough Arft
Buchanan,1 0So 2d5 5,5 Fla 1 0 Burdenon arty seekingto acate sale

a Plainti s delay in ro iding ayo in ormation cannot be sole basis or
setting aside sale Action Realty In s, Inc  Grandison, 0So 2d 4, Fla
4th CA 200

b Stranger to oreclosure action does not ha e standing to com lain o
de ects in the absence o raud REO Pro erties Cor Binder, 4 So 2d5 2,5 4
Fla 2d CA 200

c Sale may be set aside i lainti misses sale, based on a ro riate showing

ells Fargo Fin System Fla, Inc  GRP Fin Ser ices Cor , 0So 2d Fla 2d

CA 2004

d Court may re use to set aside sale where ob ection is beyond statutory
eriod Ryan  Countrywide ome Loans, Inc, 45 So 2d , Fla 2d CA
1 , untimely motion iled 0 days ollowing the sale
Sale vacated
1 I sale acated mortgage and lien relie ed with all e ects rom oreclosure
and returned to their original status 020, Fla Stat 2010

a on read ertisement and resale, a mortgagors lost redem ti e rights
tem orarily re est YEMC Const e elo ment, Inc, InterSer, S A,Inc, 4
So 2d44 ,44 Fla d CA 2004

Post Sale Issues

Certificate of title
1 No ob ections to sale  Sale is conirmed by the Clerks issuance o the
certi icate o title to urchaser Title asses to the urchaser sub ect to arties whose

interests were not e tinguished by oreclosure, such as omitted arties
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a Plainti may re oreclose or sue to com el an omitted unior lienholder to
redeem within a reasonable time winn, 12 So 2dat 4

b Foreclosure is oid i titleholder omitted England  Bankers Trust Co o
cali ,N A, 5So 2d 1120, 1121 Fla 4th CA 2005
Right of possession
1 Purchaser has a right to ossess the ro erty u on the issuance o the
certi icate o title, ro ided the interest holder was ro erly oined in the oreclosure
2 Right o  ossession en orced through writ 0 ossession Rule 15 0, Fla R
Ci P 2010

Summary writ of possession procedure:

a Purchasero ro erty mo es or writ 0 o0ssession;
b The writ can be issued against any arty who had actual or constructi e
knowledge o the oreclosure roceedings and ad udication; Redding  Stockton,
hatley, ain Co,4 So 2d54 ,54 Fla 5th CA1 ;
Cc Best ractice is to re uire notice and a hearing be ore issuance o a writ
1 Protecting Tenants at Foreclosure Act 0 200 ro ides ora 0 day re
e iction notice a licable to bona ide tenants See ollowing section
d At hearing, udge orders immediate issuance 0 writ 0 0ssession unless a
erson in ossession raises de enses which warrant the issuance o a writ o
ossession or a date certain;
e The order or writ 0 ossession is e ecuted by the sheri and ersonal

ro erty remo ed to the ro erty line

Protecting Tenants at Foreclosure Act of 2009

1 Federal legislation, known as Senate Bill , P L 11122, roides or a

nationwide 0 day re e iction notice re uirement or bona ide tenants in oreclosed
ro erties The ro isions o the original bill were e tended under R 41 , the
odd Frank all Street Re orm and Consumer Protection Act, which became law on
21 10
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2 The a lication o the new law is restricted to any dwelling or residential
ro erty that is being oreclosed under a ederally related mortgage loan as de ined
by Section o the Real Estate Settlement Procedures Actco 1 4 12 S C 2 02
In short, the originating lender must be the Federal National Mortgage Association
FNMA , the Go ernment National Mortgage Association GNMA , the Federal ome
Loan Mortgage Cor oration or a inancial institution insured by the Federal
Go ernment
2 Three rere uisites must be satis ied to uali y as a bona ide tenant under the
new Act:
1 The tenant cannot be the mortgagor or a member o his
immediate amily;
2 The tenancy must be an arms length transaction; and
The lease or tenancy re uires the recei t o rent that is not

substantially lower than the air market rent or the ro erty

4 The buyer or successor in interest a ter oreclosure sale must ro ide bona ide
tenants:
a ith leases the right to occu y the ro erty until the e iration

o the lease term The e ce tionisi the buyer intends to occu y
the ro erty asa rimary residence, in which case he must gi e
0 days notice
b ithout leases the new buyer must gi e the tenant 0 days

notice rior to lease termination
5 The single other e ce tion to the oregoing is Section ousing In this case,
the buyer assumes the interest o the rior owner and the lease contract The buyer
cannot terminate in the absence 0 good cause

This ro isions 0 the new law went into e ect on May 20, 200 The bill

sunsetson 12 1 2014
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Disbursement of Sale Proceeds
Surplus
1 Sur lus the remaining unds ater ayment o all disbursements re uired by
the inal udgment o oreclosure and shown on the certi icate o disbursements
450 21 c, Fla Stat 2010 isbursement o sur lus unds is go erned by
Section450 1, Fla Stat 2010
2 Entitlement to sur lus is determined by riority; in order o time in which they
became liens ousehold Fin Ser ices, Inc  Bank o Am, N A, So 2d 4,
4 Fla 4th CA 2004 Itis the duty o the court to rioriti e the interests o the
com eting unior lien holders and the amounts due each Citibank  PNC Mortgage
Cor o America, 1 So 2d 00, 01 Fla 2d CA1
a e ault does not wai e lienholders rights to sur lus unds Golindano
ells Fargo Bank, 1 So 2d 14 Fla d CA 2005 A unior lienholder has riority
o erthe ro erty holder orsur lus unds Id, 15
b A senior lienholder is not entitled to share in sur lus unds Garcia
Stewart, 0 So 2d 111 , 1121 Fla 4th CA 2005, senior lienholder liens
una ected; im ro er arty to unior lienholder oreclosure
c Entitlement to balance o sur lus ater ayment o riority interests
ayable to the record owner as o the date o the iling o the lis endens Suare
Edgehil,200 L 2 1 50 Fla A d CAOct 14, 200
Deficiency Judgment
1 eiciency is the di erence between the air market alue o the security
recei ed and the amount o the debt Mandell  Fortenberry, 2 0 So 2d , Fla
1 4 ; Grace endricks,140So0 0 Fla 1 2
2 A de iciency can be obtained only i a re uest or that relie is made in the
leadings and i ersonal urisdiction has been obtained o er the de endant or
de endants against whom the de iciency is sought  Bank o Florida in South Florida
Keenan, 51 So 2d 51,52 Fla d CA1 The granting o a de iciency
udgment is the rule rather than the e ce tion 7homas Premier Ca ital, Inc, 0
So 2d 11 ,1140 Fla d CA 2005
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a eiciency udgment not allowable i based on constructi e ser ice o
rocess

b New ser ice 0 rocess on de endant was not re uired or de iciency
udgment where ersonal urisdiction had been originally con erred by ser ice o
oreclosure com laint L A Pro erty entures, Inc First Bank, 200 L
204 Fla A 2d CAOct 14, 200 The law contem lates a continuance o
the roceedings or entry o a deiciency udgment as a means o a oiding the
e ense and incon enience o an additional suit at law to obtain the balance o the
obligation owed by a debtor Id

Trial court has discretion to enter de iciency decree 020 , Fla Stat
200 ; Thomas, 0 So 2d at 1140 The court needs to hold an e identiary hearing
Merril  Nuum, 4 1So 2d 12 ,12 Fla d CA1 5 The court can enter a
de ault udgment ro ided the de endant was ro erly noticed Semlar Sa ings o
Florida, 541 So2d1 ,1 0 Fla 4th CA1

a The e ercise o discretion in denial o a deiciency decree must be
su orted by disclosed e uitable considerations which constitute sound and su icient
reasons or such action Larsen Allocca,1 So 2d 0, 04 Fla d CA1l
4 A cause o action or deiciency cannot accrue until ater entry o inal
udgment and a sale o the assets to be a lied to the satis action o the udgment
Chrestensen  Eurogest, Inc, 0 So 2d 4, 45 Fla 4th CA 2005 The amount
o de iciency is determined at the time o the oreclosure sale Este a Jordan,
So 2d Fla 5th CA1 The amount bid art oreclosure sale is not conclusi e
e idence o the ro ertys market alue Century Grou , Inc Premier Fianacial
Serices, 24So 2d 1, Fla 2d CA1l

a The a raisal determining the air market alue must be ro erly admitted
into e idence and be based on the sale date Flagshi State Bank o Jackson ille
rew E ui ment Com any, 250 2d 0, 10 Fla 5th CA1 1

b The ormula to calculate a de iciency udgment is the inal udgment o
oreclosure total debt minus the air market alue o the ro erty Morgan Kelly,
42So 2d 111 Fla d CA1 4
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¢ The amount aid by a mortgage assignee or a debt is legally irrele ant
to the issue o whether the assignee is entitled to a deiciency award ater a
oreclosure sale 7homas, 0 So 2d at 1141
4 Burden: The secured arty has the burden to ro e that the air market alue
o the collateral is less than the amount o the debt Chidnese  McCollem, 5 So
2d , Fla 4th CA 1 , Este a So 2d at owe er, the Third
istrict Court has held that the burden is on the mortgagor resisting a de iciency
udgment to demonstrate that the mortgagee obtained ro erty in oreclosure worth
more than the bid rice at the oreclosure sale Addison Mortgage Co et 1
So2d 104 Fla d CA1 See also, Thunderbird, Ltd Great American Ins
Co,5 So 2d12 ,12 Fla 1st CA1 0, court held that introduction o the
certiicate 0 sale rom the oreclosure sale showing that the bid amount at the
oreclosure sale was less than the amount o the debt shited the burden to the
mortgagee to go orward with other e idence concerning the air market alue o the
ro erty
5 enial o de iciency decree in oreclosure suit or urisdictional reasons, as
distinguished rom e uitable grounds, is not res udicata so as to bar an action or
de iciency Frumkes  Mortgage Guarantee Cor ,1 So 2d , 40 Fla d CA
1 5; Klondike, Inc ~ Blair, 211 So 2d 41,42 Fla 4th CA1
Reser ation o urisdiction in the inal udgment o oreclosure I urisdiction is
reser ed, new or additional ser ice 0 rocess on de endant is not re uired Este g,
So 2d at The motion and the notice o hearing must be sent to the attorney
o record or the mortgagor Id, NCNB Nat! Bank o Fla  Pyramid Cor ,4 So
2d 15, 155 Fla 4th CA 1 , de aulted de endant entitled to notice o
de iciency hearing owe er, the motion or de iciency must be timely iled I
untimely, the de iciency claim could be barred u on a ro riate motion by the
de endant under Rule 1420 e, Fla R Ci P 2010, Ffrohman Bar Or, 0 So 2d
, Fla 1 5 ; Steketee Ballance omes, Inc, So 2d , 5 Fla 2d
CA1l
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a No reser ation o urisdiction in the inal udgment motion or de iciency
must be made within ten 10 days o issuance o title Frumkes,1 at 40

b The lender can ile a se arate action or ost oreclosure de iciency
Section 020 , Fla Stat 2010 In ase arate action, the de endant has the right to
demand a trial by ury  obbs  Florida First Nat | Bank o Jackson ille, 4 0 So 2d
15,15 Fla 1st CA1 5 ; Bradberry Atlantic Bank o St Augustine, So 2d
124 , 1250 Fla 1st CA1 , ho ury trial right within oreclosure action Section
5501 2, Fla Stat 2010 mandates that inal udgments in a se arate action or
de iciency contain the address and social security number o the udgment debtor, i
known This re uirement is not im osed in a mortgage oreclosure action, in which
an /n rem udgment is sought

Statute o limitations

a A deiciency udgment or decree is barred when an action on the debt
secured by the mortgage is barred Barnes  Escambia County Em loyees Credit

nion,4 So 2d , 0 Fla 1st CA1 , abrogated on other grounds

b Section 511, Fla Stat 2010 im oses a i e year statute o limitations
or a oreclosure de iciency udgment

¢ A cause o action or de iciency does not accrue, and thus the statute o
limitations does not begin to run, until the inal udgment o oreclosure and
subse uent oreclosure sale Chrestensen, 0 So 2d at 45

There are statutory limitations im osed on a deiciency udgment when a
urchase money mortgage is being oreclosed Section 020 , Fla Stat 2010
includes language that im airs the entitlement to a de iciency udgment with res ect
to a urchase money mortgage, when the mortgagee becomes the urchaser at
oreclosure sale S eci ically, this statutory limitation ro ides: the com lainant shall
also ha e the right to sue at common law to reco er such de iciency, ro ided no suit
at law to reco er such de iciency shall be maintained against the original mortgagor in
cases where the mortgage is or the urchase rice o the ro erty in ol ed and
where the original mortgagee becomes the urchaser thereo at oreclosure sale and

also is granted a de iciency decree against the original mortgagor  Essentially, i the
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lender urchases the sub ect ro erty he has not incurred the damages and in act
may recou or roit at a later sale See also, nited Postal Sa ings Assn

Nagelbush, 55 So 2d1 Fla d CA1 , Taylor Prine, 1 2So 2d4 4,4 5

Fla 1 1

a One Florida court ruled in a case where the urchase money mortgagee

was also the urchaser that the all im ortant distinction in the case was that the

urchaser at the oreclosure sale was not the mortgagee but  an utter stranger to

the arties, a third arty urchaser, warranting re ersal o the trial courts denial o
de iciency udgment Lloyd Cannon, So 2d10 5,10 Fla 1st CA1 1

Bankruptcy

1 The automatic stay ro isionso 11 S C 2 enoins roceedings against
the debtor and against ro erty o the bankru tcy estate
a To a ly, the subect real ro erty must be listed in the bankru tcy
schedules as arto theestate 11 S C 541
2 Foreclosure cannot roceed until the automatic stay is li ted or terminated I
ro erty ceases to be ro erty o the bankru tcy estate, the stay is terminated
a The automatic stay in a second case iled within one year o dismissal 0 a
rior Cha ter , 11 or 1 automatically terminates 0 days a ter the second iling,
unless good aith is demonstrated 11 S C 2 C
b The third iling within one year o dismissal o the second bankru tcy case,
lacks entitlement to the automatic stay and any arty in interest may re uest an order
con irming the ina licability o the automatic stay
c Multi le bankru tcy ilings where the bankru tcy court has determined that
the debtor has attem ted to delay, hinder or de raud a creditor may result in the
im osition 0 an order or relie rom stay in subse uent cases o er a two year eriod
11 S C 2d 4
ebtors discharge in bankru tcy only rotects the subect ro erty to the

e tentthatitis arto the bankru tcy estate
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4 Foreclosure cannot roceed until relie rom automatic stay is obtained or
otherwise terminated, or u on dismissal o the bankru tcy case

Florida’s Expedited Foreclosure Statute
1 Enacted by 02 10, Fla Stat 2010

2 on iling o eriied com laint, lainti mo es or immediate re iew o

oreclosure by an order to show cause  These com laints are easily distinguishable
rom the usual oreclosure by the order to show cause

a The ailure to ile deenses or to a ear at the show cause hearing

resum ti ely constitutes conduct that clearly shows that the de endant has

relin uished the right to be heard Id

Not the standard ractice among oreclosure ractitioners, due to limitations:

a Statute does not oreclose unior liens;

b Procedures di er as to residential and commercial ro erties; and

c Statute only ro ides or entry o an /n rem udgment; a udgment on the

note or a de iciency udgment cannot be entered under the show cause rocedure

Common Procedural Errors

1 Incorrect legal descri tion contained in the:

a Original mortgage re uires a count or re ormation An error in the legal
descri tion o the deed re uires the oinder o the original arties as necessary arties
to the re ormation roceedings Chanrai In , Inc, Clement 5 So 2d , 40

Fla 5th CA1 O

b Com laint and lis endens re uires amendment

C Judgment Rule1540 a,Fla R Ci P 2010 go erns Fore am le, an
incorrect udgment amount which omitted the undis uted ayment o real estate
ta es could be amended LPP Mortgage Ltd  Bank o America, 2 So 2d 4 2, 4

Fla d CA 2002

d Notice o Sale re uires acating the sale and subse uent resale o
ro erty yte e elo ment Cor General Electric Credit Cor , 5 So 2d 1254
Fla d CA1
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e Certiicate o title a genuine scri eners error in the certi icate o title
can be amended owe er, there is no statutory basis or the court to direct the clerk
to amend the certiicate o title based on ost udgment trans ers o title, aulty
assignments o bid or errors in esting title instructions

1 An error in the certi icate o title which originates in the mortgage and is
re eated in the deed and notice o sale re uires the cancellation o the certi icate o
title and setting aside o the inal udgment Lucas Barnett Bank o Lee County, 05
So 2d 115 Fla 2d CA1 For e am le, lainti s omission o a mobile home
and its ehicle identi ication number IN included in the mortgage legal descri tion,
but o erlooked throughout the leadings, udgment and notice o sale, cannot be the
amended in the certi icate o title ue rocess issues concerning the mobile home

re uire the acating o the sale and udgment

Mortgage Workout Options

1 Reinstatement: Re ayment o the total amount in de ault or ayments behind
and restoration to current status on the note and mortgage
2 Forbearance: The tem orary reduction or sus ension 0 mortgage ayments
Re ayment Plan: Agreement between the arties whereby the homeowner
re ays the regularly scheduled monthly ayments, Ilus an additional amount o er
time to reduce arrears
4 Loan Modi ication: Agreement between the arties whereby one or more o
the mortgage terms are ermanently changed
5 Short Sale: Sale o real ro erty or less than the total amount owed on the
note and mortgage
a I the lender agrees to the short sale, the remaining ortion o the
mortgage debt, the di erence between the sale rice o the ro erty and mortgage
balance, the de iciency , may be orgi en by the lender
1 Formerly, the amount o debt orgi en was considered income
im uted to the seller and ta able as a ca ital gain by the IRS
Parker elaney,1 F 2d 455,45 1stCir 1 50 owe er,
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ederal legislation has tem orarily sus ended im utation o income
u on the cancellation o debt
eed in lieu o Foreclosure: The homeowner s oluntary trans er o the

home s title in e change or the lender s agreement not to ile a oreclosure action

Re ised 14 10
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Residential Foreclosure Bench Book in the Court Education Resource Library on the Florida State Courts intranet. The
Residential Foreclosure Bench Book was written by the Eleventh Circuit’s Judge Jennifer Bailey and Assistant General
Counsel Doris Bermudez-Goodrich. Used for a recent judicial education course for judges assigned to hear foreclosure
cases, this bench book presents readers with the nuts and bolts of current foreclosure law and procedures.
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(benchguides, bench books, toolkits, and case summaries); court education program materials; and other useful
resources (a catalog of books, manuals, and other publications, including materials by state and national
organizations).

A PDF of the bench book is attached, but you can also access it from the Court Education Resource Library, at
https://intranet.flcourts.org/osca/Judicial_Education/Library/librarymain.shtml (As the bench book will be
periodically updated to reflect changes in foreclosure law and procedure, please visit the site for update notifications.)

Please share this information with judges and court staff who are handling residential mortgage foreclosure cases.

If you have any questions, contact Susan Leseman, OSCA Publications Attorney, at (850) 922-5085 or
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Introduction

1 Foreclosure is the en orcement o a security interest by udicial sale o
collateral All mortgages shall be oreclosed o e uity 02 01, Fla Stat 2010
2 Definitions:

a Mortgage: any written instrument securing the ayment o money or
ad ances including liens to secure ayment o assessments or condominiums,
coo erati es and homeowners associations 020 , Fla Stat 2010

A mortgage creates only a s eciic lien against the ro erty; it is not a
con eyance o legal title or o the right 0 ossession 02, Fla Stat 2010 ; Fla
Nat! Bank Trust Co o Miami Brown,4 So 2d 4 1 4

b Mortgagee: reers to the lender; the secured arty or holder o the
mortgage lien 21 2 ,Fla Stat 2010

Cc Mortgagor: re ers to the obligor or borrower; the indi idual or entity who
has assumed the obligation secured by the mortgage lien 21 2 , Fla Stat
2010 The mortgagor holds legal title to the mortgaged ro erty o0 man
Semet, 1 So 2d 4, 52 Fla 4th CA1 5

To oreclosure the mortgage lien and e tinguish e uities o redem tion,

secured arties must ileaci ilaction 450 15, Fla Stat 2010

Lender’s Right to Foreclose

1 Constitutional obligation to u hold mortgage contract and right to oreclose F
S A Const Art1 10

a Right una ected by de endants mis ortune Lee County Bank  Christian
Mut Found, Inc,40 So 2d44 ,44 Fla 2d CA1 1 ; Morris aite, 1 0 So
51,51 Flal 5

b Right not contingent on mortgagor s health, good ortune, ill ortune, or the
regularity o his em loyment ome Owners Loan Cor ilkes, 1 So 11,14
Fla 1

¢ Contract im airment or im osition o moratorium is rohibited by court Lee
County Bank  Christian Mut Foundation, Inc,40 So 2d44 ,44 Fla 1 1

20TH CIR 00321
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Default
1 Right to oreclosure accrues u on the mortgagor s de ault
2 Basis or de ault:
a mortgagor s ailure to tender mortgage ayments; or
b im airment o security, including ailure to ay ta es or maintain casualty

insurance

Acceleration

1 Acceleration gi es the mortgagee the authority to declare the entire mortgage
obligation due and ayable immediately u on de ault
2 Mortgage Acceleration Clause con ers a contract right u on the note or
mortgage holder which he may electto enorce u ondeault a/id Sun Fed Sa
LoanAssn,4 1So 2d , 4 Fla 1 4
a Absent acceleration clause, lender can only sue or amount in de ault Kirk
an Petten, 21 So 2 Fla 1
Commencement u on deli ery o written notice o de ault to the mortgagor;
rior notice is not re uired unless it is a contractual term  Millett
Pere , 41 So 2d 10 Fa d CA1 2; Fowler First Sa Loan Assn o
euniak S rings, 4 So 2d 0, 4 Fla 1st CA1 4, ilingo com laint is notice
0 acceleration
4 Pre acceleration mortgagor may de eat oreclosure by the ayment o
arrearages, thereby reinstating the mortgage Pici  First nion Nat!/ Bank o
Florida, 21 So 2d 2, Fla 2d CA1

Statute of Limitations

1 Fi e year statute o limitations eriod a lies s eciically to mortgage
oreclosure actions 5112 c, Fla Stat 2010; Farmers Merch Bank
Riede,5 550 2d , 5 Fla 1st CA1 0

2 Commencement o limitations eriod:

a General rule commencement u on accrual o the cause o action; this

occurs when the last element o the cause o action is satis ied or e am le, de ault
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5011, Fla Stat 2010 ; Maggio et o Labor Em loyment Sec, 10 So

2d Fla 2d CA 2005

b A note or other written instrument when the irst written demand or
ayment occurs Ruh/ Perry, 0So 2d 5, 5 Flal O

¢ Oral loan ayable on demand commencement u on demand or ayment
Mosher Anderson, 1 So 2d 12, 1 Fla 2002

Tolling o the limitations eriod acknowledgment o the debt or artial loan
ayments subse uent to the acceleration notice toll the statute o limitations
50511 , Fla Stat 2010 ; Cadle Com any  McCartha, 20 So 2d 144, 145
Fla 5th CA 200

a Tolling e ect starts the running anew o the limitations eriod on the
debt ester Rigdon, 110So 2d4 0,4 4 Fla 1st CA1 5

Jurisdiction

1 Courts udicial authority o er real ro erty based on in rem urisdiction
2 Two art test to establish /n rem urisdiction: 1 urisdiction o er the class o
cases to which the case belongs, and 2 urisdictional authority o er the ro erty or
res that is the sub ect o the contro ersy Ruth et o Legal A airs, 4 So 2d
11,15 Fla1

a Class o case urisdictional arameters de ined by Article  Section
5 b, Florida Constitution, im lemented by Section 2 012 2 g, Fla Stat 2010
Ale de Cor Nachon Enter, Inc, 41 So 2d 5 Fla 1 4, concurrent e uity

urisdiction o er lien oreclosures o real ro erty that all within statutory monetary

limits Id, at
b Jurisdictional authority o er real ro erty only in the circuit where the
land is situated ammond SY eeloers, LLC, 51 So 2d 5, Fla 2d

CA 200 Goedmakers  Goedmakers, 520 So 2d 5 5, 5 Fla 1 ; court
lacks /in rem urisdiction o er real ro erty located outside the courts circuit I real

ro erty lies in two counties, the oreclosure suit may be maintained in either county,
howe er, the notice o sale must be ublished in both 02 04, Fla Stat 2010

20TH CIR 00323
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Parties to the Foreclosure Action

Plaintiff
1 Must be the owner holder o the note as o the date o iling suit Je Ray
Cor Jacobsen, 5 So 2d 5 Fla 4th CA 1 0; see also, M S ecialty
Mortgage, LLC Salomon, 4So 2d 0, 2 Fla 4th CA 2004
a The holder o a negotiable instrument means the erson in ossession o
the instrument ayable to bearer or to the identiied erson in ossession
1201 21, Fla Stat 2010
1 Endorsement in blank  where unsigned and unauthenticated, an original
note is insu icient to establish that the lainti is the owner and holder o the note
Must ha e a ida its or de osition testimony establishing lainti as owner and holder
Riggs Aurora Loan Ser ices, LLC, 2010 L15 1 Fla 4th CA 4 21 10
b The holder may be the owner or a nominee, such as a ser icer, assignee or
a collection and litigation agent Rule 1210a,Fla R Ci P 2010 ro ides that an
action may be rosecuted in the name o an authori ed erson without oinder o the
arty or whose bene it the action is brought See also, Kumar Cor No al Lines,
ltd,4 2So 2d11 ,11 4 Fla d CA1l 5
¢ Plainti s nominee has standing to maintain oreclosure based on real arty
in interest rule Mortgage Electronic Registration Systems, Inc Re oredo, 55 So
2d Fla d CA 200 , MERS was the holder by deli ery o the note ; Mortgage
Elec Registration Systems, Inc Aie 5 So 2d 151 Fla 2d CA 200 ;
Philogene  ABN AMRO Mortgage Grou , Inc, 4 So 2d 45 Fla 4th CA 200
2 Assignment o note and mortgage Plainti should assert assignee status in
com laint Absent ormal assignment 0 mortgage or deli ery, the mortgage in e uity
asses as an incident o the debt Perry  Fairbanks Ca ital Cor , So 2d 25,
2 Fla 5th CA 2004 ; Johns Gillian, 1 4 Fla 5 5, 5 Fla 1 ;oarren
Seminole Bond Mortg Co, 12 Fla 10 Fla 1 , security ollows the note, the
assignee o the note secured by a mortgage is entitled to the bene its o the security

Assignments must be recorded to be alid against creditors and subse uent
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urchasers 0102, Fla Stat 2010 See also, Glynn  First nion Nat! Bank,
12So0 2d 5, 5 Fla 4th CA 2005
a No re uirement o a written and recorded assignment o the mortgage to
maintain oreclosure action where e idence establishes lainti as owner and holder
o the note on date o iling suit Perry, So 2dat 2 ; MS ecialty Mortgage,
LLC 4So 2dat 2; Chem Residential Mortgage  Rector, 42 So 2d 00 Fla
st CA 1 ; i ord  Eastern Mortg Sec Co,1 So 52 Fla 1
owe er, the incom lete, unsigned and unauthenticated assignment o mortgage
attached as an e hibit to ur orted mortgage holder and note holders res onse to
motion to dismiss did not constitute admissible summary udgment e idence su icient
to establish standing BAC Funding Consortium, Inc ISACA ATIMA  Jean Jac ues,
2010 L4 41 Fla A 2 CAFeb 12,2010 I Ilainti has an assignment o
mortgage recorded rior to the date o iling suit, then he can enorce e en i
ossession 0 note ne er hysically deli ered Florida courts recogni e constructi e
deli ery  The absence o the note does not make a mortgge unen orceable
Lawyers Title Ins Co Inc  No astar Mortgage, Inc, 2 So 2d , Fla 4th
CA 2004 Assignment may be by hysical deli ery ro ide e idence or by written
assignment
MERS hat is it Mortgage Electronic Registration Systems is a cor oration

which maintains an electronic registry tracking system o ser icing and ownershi
rights to mortgages throughout the nited States In many cases MERS is the
mortgagee o record and is identi ied in the mortgage On each MERS loan there is
an 1 digit number used or tracking Through the MERS ser icer I number,
homeowners can identi y their lender with borrower name and ro erty address
4 Since the romissory note is a negotiable instrument, lainti must resent the
original note or gi e a satis actory e lanation or its absence 0 5 1, Fla Stat
2010 ; State Street Bank and Trust Co Lord, 51So 2d 0, 1 Fla 4th CA

200 A satis actory e lanation includes loss, the t, destruction and wrong ul
ossession o the note 011, Fla Stat 2010 Reestablishment o the
note is go erned by 0 12,Fla Stat 2010

6
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Necessary and Proper Defendants
1 The owner o the ee sim le title only indis ensable arty de endant to a

oreclosure action English  Bankers Trust Co o Cali , N A, 5 So2d 1120, 1121
Fla 4th CA 2005 Foreclosure is oid i titleholder omitted /@ I as ouse ails to
sign the mortgage, lender may still oreclose on ro erty owned by husband and wi e
when both s ouses knew o loan and urchased in oint names Countrywide ome
Loans Kim, So 2d 250 Fla 2005

a Indis ensable arties deined necessary arties so essential to a suit that

no inal decision can be rendered without their oinder Sudho Federal Nat/
Mortgage Assn, 42 So 2d 425,42 Fla 5th CA 200
2 Failure to oin other necessary arties they remain in the same osition as

they were in rior to oreclosure Abdoney York, 0 So 2d 1, Fla 2d CA
2005

Omitted arty only remedies are to com el redem tion or the re oreclosure
in a suitde no o Id,; winn Plumbing Co New Miami Shores Cor , 12 So 2d

0, Flal O

4 eath o titleholder rior to entry o inal udgment bene iciaries o the
titleholder and the ersonal re resentati e are indis ensable arties Cam bell
Na olj, So 2d 12 2 Fla 2d CA 2001

a I indis ensable arties not oined, action abated ending ro er oinder
Id As such, suit against a decedent alone will result in abatement

b Post udgment death o titleholder, these arties are not deemed
indis ensable arties a /s Scott, 120So 1 Fla 1 2
5 Necessary arties to the oreclosure action all subordinate interests recorded
or ac uired subse uent to the mortgage

a Includes: unior mortgagees, holders o udgments and liens ac uired a ter
the su erior mortgage, lessees and tenants arties in ossession o the real ro erty
Posnansky  Breckenridge Estates Cor , 21 So 2d , Fla 4th CA1 ;

Commercial Laundries, Inc,  Gol Course Towers Associates, 5 So 2d 501, 502
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Fla d CA1 O0; Gystal Ri er Lumber Co  Knight Tur entine Co, So 4,
5 Fla 115

b I unior lien holders are not oined, their rights in the real ro erty sur i e
the oreclosure action

¢ Joinder o original arties to the deed or mortgage are essential when a
re ormation count is needed to remedy an incorrect legal descri tion contained in the
deed and or mortgage Chanrai In , Inc  Clement, 5 So 2d , 40 Fla 5th

CA1 0 As such, the original grantor and grantee are necessary arties in an
action to re orm a deed Id

Prior titleholders that signed the note and mortgage do not ha e to be named
in the oreclosure action unless:

a Mortgagee seeks entry o a deiciency udgment against the rior
unreleased mortgagors in the oreclosure action PMI Ins Co  Ca endar, 15 So
2d 10, 11 Fla d CA1
Superior Interests
1 First or senior mortgagees are ne er necessary or ro er arties to the
oreclosure action by the unior mortgagee Garcia Stewart, 0 So 2d 111 , 111
Fla 4th CA 2005 ; Poinciana otel o Miami Beach, Inc  Kasden, 0 So 2d ,
401 Fla d CA1

a Senior liens are una ected by the oreclosure 0 a unior mortgage
2 Purchase money mortgage defined roceeds o the loan are used to
ac uire the real estate or to construct im ro ements on the real estate 2a,
Restatement Third o Pro erty; Mortgages 200 The urchase and con eyance o
real ro erty occur simultaneously and are gi en as security or a urchase money
mortgage

a Purchase money mortgages riority o er all rior claims or liens that
attach to the ro erty through the mortgagor, e en i latter be rior in time
BancFlorida ayward, So 2d 1052, 1054 Fla 1 » Sarmiento  Stockton,

hatley, a in Co, So 2d105,105 Fla d CA1 1
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1 Priority does not e tend beyond the amount o the urchase money
ad anced ditibank  Carteret Sa Bank, FA, 12 So 2d5 , 01 Fla 4th CA
1 2
Association Liens and Assessments
1 Condominium Associations Section 1 11 1 b, Fla Stat 2010
establishes the liability o the irst mortgagee, its successor or urchaser or
condominium assessments and maintenance as the lesser o :

a units un aid common e enses and regular eriodic assessments which
came due months rior to title ac uisition; or

b one er cent o the original mortgage debt ro ided condominium
association is oined as a de endant

1 The law is clear that the urchaser o a condominium unit has liability or
un aid condominium assessments 1 11 , Fla Stat 2010 This statutory ca ,
limits the liability o oreclosing mortgagees or un aid condominium assessments that
become due rior to ac uisition o title This sa e harbor a lies only to the irst
mortgagee or a subse uent holder o the irst mortgage Bay oldings, Inc 2000
Island Boule ard Condo Assn, 5 So 2d 11 Fla d CA 2005 The term
successor or assignee as used with res ect to a irst mortgagee includes only a
subse uent holder o the irst mortgage 1 11 1 g, Fla Stat 2010 Other
entities that ac uire title are not entitled to this limitation o liability and are ointly
and se erally liable or all un aid assessments that come due u to the time o
trans er o title 1 11 1 a,Fla Stat 2010
2 omeowners Associations  Section 20 052 c 1, Fla Stat 2010
establishes the liability o the irst mortgagee, its successor or urchaser or
homeowner s assessments and maintenance as the lesser o :

a arcels un aid common e enses and regular eriodic or s ecial
assessments which accrued 12 months rior to ac uisition o title; or

b one ercento the original mortgage debt

Cc omeowners Associations lien or assessments had riority o er urchase

money mortgage where Associations declaration o co enants contained e ress
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ro ision establishing riority Assn o Poinciana il A atar Pro s, 24 So 2d
555 Fla5h CA1l
d The limitations on the irst mortgagee s liability only a ly i the lender iled
suit and initially oined the homeowners association as a de endant
20 052 c,Fla Stat 2010
e Statutory re isions o the 200 Legislature ailed to remedy the otential
su er riority o liens recorded rior to July 1, 200 Prior statutory ersion
amended by the 200 Legislature ga e homeowner s association liens a riority, e en
i the mortgage was iled irst in time Arguably, many homeowners associations
ha e subordination language in their declaration o co enants ro iding that their lien
is subordinate to the mortgage  owe er, the subordination language is not standard
in all declarations Any challenge to the riority i the mortgage will likely be resol ed
on the basis 0 im airment o contract
Re erse oreclosures deined where association takes title and ursues
lender or where association sets done the motion or summary udgment due to
delays by lenders
4 Cannot orce lenders to ay association ees during endency o oreclosure
S Bank Nat! Assn as Trustee Tadmore, 200 L42 101 Fla d CA
1220
Judament Liens
1 Section 5510 1, Fla Stat 2010 a lies to udgment liens
a Re uirements: 1 must contain address o the arty in the udgment or in
an accom anying a ida it; and 2 a certiied co y o udgment lien must be recorded
in the o icial records o the county
b Judgment liens recorded a ter July 1, 1 4 retain their udgment lien status
ora eriod o 10 years rom recording A udgment lien is renewable by recording a
certi ied co y o the udgment containing a current address rior to the e iration o
the udgmentlien 55102, Fla Stat 2010

10
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Filing of the Lis Pendens

1 Filing o lis endens cuts o the rights 0 any erson whose interest arises
ater iling Bowers Pearson,1 5505 2 Fla 1 1

a Constitutes bar to the en orcement against the sub ect real ro erty o any
other unrecorded interests and liens unless the holder o the unrecorded interest
inter enes within twenty days o the notice o the lis endens 4 2 1 b, Fla
Stat 2010
2 alidity o a notice o lis endens is one year rom iling 4 2 2 ,Fla Stat
2010

a E ce tion: One year eriod may be tolled by the trial courts e ercise o
discretion or a ellate re iew Olesh  Greenberg, So 2d2 ,242 Fla 5th CA
200 ; onmitschke Collande Kramer, 41 So 2d4 1,4 2 Fla d CA 2002

Lis endens automatically dissol ed u on dismissal o oreclosure Rule
1420 ,Fla R Ci P 2010

a Lis endens reied or reinstated u on the re ersal o dismissal
onmitschke Collande, 41 So 2d at4 2

The Foreclosure Complaint

1 Florida Su reme Court Form or oreclosure Form 1 44, Fla R Ci P
2010 Re uisite allegations assert: urisdiction, de ault, acceleration and the legal
descri tion o thereal ro ety As o 2 11 10, com laint must be eriied Rule
1110b,Fa R Ci P 2010

a Plainti must allege that he is the resent owner and holder o the note
and mortgage Edason Cent Farmers Trust Co, 12 So , 00 Fa1 O

b I lainti is a nonresident cor oration, it must com ly with the condition
recedent o iling a nonresident bond, u on commencement o the action 5 011,
Fla Stat 2010 I Ilainti has ailed to ile the re uisite bond within 0 days a ter
commencement, the de endant may mo e or dismissal ater 20 days notice to

lainti

11
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c Ruel10a,Fla RC P 2010 mandates that a co y o the note and
mortgage be attached to the com laint Eigen F IC 4 2So 2d 2 Fla 2d CA
1

d I note and mortgage assigned, com laint should allege assignment
Attachment o the assignment is re erred but may not be re uired since the cause o
action is based on the mortgage; not the assignment Rule 11 0a,Fla R Ci P
2010, M S ecialty Mortgage, LLC Salomon, 4So 2d 0, 2 Fla 4th CA
2004 ; Chemical Residential Mortgage  Rector, 42 So 2d 00 Fla 1st CA1 ;
Johns  Gillian, 1 4 So 140, 144 Fla 1

e Junior lien holders allegation is su icient i it states that the interest o a
de endant accrued subse uent to the mortgage and heisa ro er arty InterNat/
Kaolin Co ause,4 So , Fla10

Federal ta lien allegation must state interest o the nited States o
America, including: the name and address o the ta ayer, the date and lace the ta
lien was iled, the identity o the Internal Re enue o ice which iled the ta lien and i
a notice o ta lien was iled Title 2 S C 2410b Acoyo theta lien
must be attached as an e hibit

g Local ta ing authority or State o Florida arty de endant allegation
should state with articularity the nature o the interest in the real ro erty

041 2, Fla Stat 2010

h  Com laint must include statement o de ault e ault based on un aid

ta es or insurance must be allege de ault with articularity Siah oosh  Nor Pro s,
So 2d , Fla 4th CA1

i Com laint should allege com liance with condition recedent, articularly

notices
Legal descri tion o the sub ect real ro erty

k Attorney ees must be led or it is wai ed Stockman owns,5 So
2d 5, Fla 1 1 Allegation as to obligation to ay a reasonable attorney ee
is su icient to claim entitlement allace  Gage, 150 So , 00 Fla 1 The

claim o attorney ees is based on contractual language in the note and mortgage

12
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| Additional counts include: reestablishment o the note and re ormation
Reestablishment o the note is necessary i the note is lost; re ormation o the note is
needed i material terms are missing Re ormation o the mortgage a liesi there is
a legal descri tion discre ancy; re ormation o deed is there is a deed roblem

m  eiciency udgment i lainti seeks a de iciency, the guarantors must

be sued

Original Document Filing and Reestablishment of the Note

1 Note Lender is re uired to either resent the original romissory note or gi e
a satis actory e lanation or the lenders ailure to resent it rior to it being
enorced Nat/ Loan In estors, L P  Joymar Associates, So 2d 54 , 550 Fla
d CA 2000

a Alimited e ce tion a lies to lost, destroyed or stolen instruments 7d
2 A lost romissory note is a negotiable instrument 1041 1, Fla Stat
200 ; Thom son  First nion Bank, 4 So 2d 11 Fla 5th CA1 4

a Loss or unintentional destruction o a note does not a ect its alidity or
en orcement

Reestablishment o the lost note An owner o a lost, stolen or destroyed
instrument may maintain an action by showing roo o his ownershi , acts that

re ent the owner rom roducing the instrument and roo o the terms o the lost

instrument 0 12,Fla Stat 2004 ; Lawyers Title Ins Co, Inc  No astar
Mortgage, Inc, 2 So 2d , Fla 4th CA 2004 ; Gutierre  Bermude , 540
So 2d , 0 Fla 5th CA1

a Owner o note is not re uired to ha e held ossession o the note when the
loss occurred to maintain an action against the mortgagor  eaktor Menende , 0
So 2d 124, 12 Fla d CA 2002 Further, lainti is not re uired to ro e the
circumstances o the loss or destruction o the note to seek en orcement Id, at 12
Plainti must show only that it was entitled to en orce the note at the time o loss or
that it has directly or indirectly ac uired ownershi o the instrument rom a erson

who was entitled to en orce the instrument when loss 0  ossession occurred

13
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011 a,Fla Stat 2010 ; MERS Badra, 1So 2d 10 , 10 Fla 4th
CA 200
b I lainti is notin ossession o the original note and did not reestablish it,
lainti cannot oreclose on the note and mortgage 0 11,Fla Stat 2004 ;
asma In est, LLC  Realty Associates Fund III, L P 45 F Su 2d 12 4, 1 02
S Fla 200
c The iling o a du licate co y o the note is su icient to satis y statutory
re uirements in a oreclosure action Perry Fairbanks Ca ital Cor , So 2d 25
Fla 5th CA 2004 I there is no co y, Plainti should ile a lost note a ida it,
ledger or a summary o loan terms

1 Checklist for lost note affidavit:

a original rinci al balance;
b signators and date note e ecuted;
Cc rate o interest;
d un aid balance and de ault date;
e a iant status must be banking re resentati e with
knowledge o the articular loan;
indemnity language, recluding subse uent oreclosure
udgment on the same note
d here the original note is lost, the court may re uire indemni ication o
the borrower or subse uent rosecution on the note and may re uire a bond to
secure same Lo ingood  Butler Construction Co, 1 1 So 12 ,15 Fla 1 0
Consider bonds articularly where there is a securiti ed trust
1 Mortgage Co y o mortgage is su icient Perry, So 2dat 2
a Mortgage must contain correct legal descri tion Lucas  Barnett Bank o
Lee County, 05So 2d 115,11 Fla 2d CA1 I not, inal udgment must be

set aside  owe er, this can be corrected rior to inal udgment

14
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Fair Debt Collection Practices Act (FDCPA)

1 Pur ose eliminate abusi e debt collection ractices by debt collectors and to

romote consistent State action to rotect consumers against debt collection abuses
15 SC 1 2e
2 Some Florida courts held attorneys engaged in regular oreclosure work met
the general de inition o debt collector and are sub ect to the F CPA  Sandlin
Sha iroo 1 F Su 15 4, 15 M Fla 1 , law irm engaged in collection
oreclosure work was considered a debt collector where the irm sent corres ondence
ad ising o ayo and reinstatement igures and directed mortgagors to ay the law
irm

nder F CPA, a debt collector s obligation to send a Notice o  ebt is triggered
by an initial communication with the consumer McKnight Benite , 1 F Su
101,104 M Fla 2001

a Filing o suit is not an initial communication which otherwise would ha e
gi en rise to notice and eri ication rights Acosta Cam bell, 200 L 04 2
M Fla 200

b Foreclosure law irms ha e ado ted the ractice o attaching to their
com laint: Notice Re uired under the Fair ebt Collection Practice Act  This notice
held ine ecti e in Martine  Law O iceso a idJ Stern,2 BR 52 Bank S
Fla 2001

Mandatory Mediation of Homestead Foreclosures

1 Based on the e onential increase in ilings 0 mortgage oreclosure cases in
the Ele enth Judicial Circuit Court, the Chie Judge im lemented our Administrati e
Orders in the ollowing se uence:

a Administrati e Order 0 0 a lies to all residential oreclosure actions
in ol ing homestead ro erties iled on or ater May 1, 200 AO 0 0 established
the 11" Circuit omestead Access to Mediation Program C AMP mandating
mandatory mediation 0 homestead oreclosures rior to the matter being set or inal

hearing At the time o iling the com laint, Plainti is re uired to transmit to the

15
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Program Manager, the Collins Center, a notice orm Form A with borrower s contact
in ormation  ithin i e days o iling the com laint, Plainti must tender a cost check
in the amount o 50 00 to co er the administrati e costs o the mediation The
Collins Center res onsibilities include: contacting the borrower, re erring the borrower
to inancial counseling and making inancial documentation a ailable electronically to
the Plainti  Plainti s counsel and the borrower are re uired to be hysically resent
at mediation; the lender s re resentati e must attend, but is allowed to artici ate by
tele hone ithin ten days o the com letion o the mediation, the mediator must
re ort the mediation results to the court

b  Administrati e Order 0 0 re ised the ollowing orms: the ci il co er
sheet, Plainti s certiication o settlement authority, Plainti s certiication o
residential mortgage oreclosure case status and the inal udgment o oreclosure

This Administrati e Order s eciically e em ts condominium and homeowners
association ee oreclosures, ri ate in estor mortgage oreclosures, oreclosures o
non homestead ro erties and construction lien oreclosures

¢ Administrati e Order 0 0 A1l acknowledged the statutory authority o the
Clerk o the Courts to conduct the sale o real or ersonal ro erty by electronic
means This Administrati e Order urther roscribed adherence to certain rocedures
concerning tenant occu ied residential ro erties under the Protecting Tenants at
Foreclosure Act o 200 Amending the s eciic ormat o the inal udgment o
oreclosure, this Administrati e Order rohibited the issuance o immediate writs o
0ssession

d Administrati e Order 0 1 res onded to the Clerk o the Courts re uest
or ormal a ro al to conduct on line auctions, in lieu 0 on site auctions or the sale
o real ro erty
2 On ecember 2 , 200 , the Florida Su reme Court issued Administrati e Order
0 54, ado ting the recommendations o the Task Force on Residential Mortgage
Foreclosure Cases and establishing a uni orm, statewide managed mediation rogram
The Florida Su reme Court a ro ed the Task Forces Model Administrati e Order,

with minor changes to be im lemented by each circuit chie udge
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On February 2 , 2010, the Ele enth Judicial Circuit Court issued Administrati e
Order 10 0 A1 re uiring mandatory mediation o all homestead mortgage oreclosure
actions sub ect to the ederal Truth in Lending Act, Regulation Administrati e
Order 100 A1 a lies to actions iled a ter March 2 , 2010 S eciically e em ted
rom this Administrati e Order are condominium and homeowners association ee
oreclosures and mechanics and construction lien oreclosures This Administrati e
Order constitutes a ormal re erral to mediation through the Residential Mortgage
Foreclosure Mediation RMFM Program; arties are ineligible or de ault udgment, a
summary udgment or inal hearing until they ha e ully com lied with mediation
re uirements

Basic Procedural Re uirements o Administrati e Order 10 0 Al include:

a hen suit is iled, lainti must ile a com leted Form A with the Clerk
listing the last known mailing address and hone number or each arty One
business day a ter iling the com laint, lainti must transmit Form A to the Program
Manager o the RMFM along with the case number o the action The Collins Center
or Public Policy, Inc is the contract Program Manager in the Ele enth Judicial Circuit
At the time o the iling o the com laint, the Plainti must tender RMFM ees in the
amount o 400 00; the balance o ees in the amount o 50 00 must be aid by
Plainti within 10 days a ter notice o the mediation con erence

b on recei t o Form A, the Program Manager must contact the borrower
and re er the borrower an a ro ed mortgage oreclosure counselor Foreclosure
counseling must be com leted no later than 0 days rom the Program Managers
initial contact with the borrower I the Program Manager is unable to contact the
borrower within this time rame, the borrower will ha e been deemed to elect
non artici ation in the RMFM Program

C The Program Manager must transmit the borrower s inancial disclosure
or mediation no later than 0 days a ter the Program Manager recei es Form A rom
Plainti

d The Program Manager shall schedule a mediation session no earlier than

0 days and no later than 120 days a ter suit is iled

17
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e Plainti s re resentati e may a ear by tele hone u on 5 days notice
rior to the mediation; lainti s attorney, the borrower and the borrower s attorney,
i any, must attend in erson The court may dismiss the action without re udice or
im ose other sanctions or ailure to attend ithin 10 days a ter com letion o
mediation, the mediator must issue a re ort ad ising the court as to the arties

attendance and result

Service of Process

1 ue ser ice 0 rocess is essential to satis y urisdictional re uirements o er
the sub ect matter and the arties in a oreclosure action Rule10 0, Fla R o Ci
P 2010 and Cha ters4 and 4 o the Florida Statutes
2 Ser ice 0 rocess must be made u on the de endant within 120 days a ter the
iling o the initial leading Rule10 0 ,Fla R Ci P 2010 Absent a showing o
e cusable neglect or good cause, the ailure to com ly with the time limitations may
result in the courts dismissal o the action without re udice or the dro ing o the
de endant
Personal Service
1 Section 4 01 1, Fla Stat 2010 re uires that ser ice 0 rocess be
e ectuated by a certi ied rocess ser er on the erson to be ser ed by deli ery o the
com laint or other leadings at the usual lace o abode or by lea ing the co ies at
the indi iduals lace o abode with any erson residing there, who is 15 years o age
or older and in orming them o the contents 4 2 , Fla Stat 2010

a Ine ecti e ser ice Lea ing ser ice 0 rocess with a doorman or with a
tenant, when the de endant does not reside in the a artment is de ecti e ser ice
Grosheim  Green oint Mortgage Funding, Inc, 1 So 2d 0, 0 Fla 4th CA
2002 E idence that erson resides at a di erent address rom ser ice address is
ine ecti eser ice Al are  State Farm Mut Ins Co, 5So 2d11 Fla d CA
1 4

b Judgment sub ect to collateral attack where lainti did not substantially

com ly with the statutory re uirements o ser ice
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2 Substitute ser ice authori ed by Section 4 01 2, Fla Stat 2010
Substitute ser ice may be made u on the s ouse o a erson to be ser ed, i the
cause o action is not an ad ersary roceeding between the s ouse and the erson to
be ser ed, and i the s ouse resides with the erson to be ser ed
a Statutes go erning ser ice o rocess are strictly construed General de
Seguros, S A Consol Pro Cas Ins Co, So 2d 0, 1 Fla d CA
2001 re ersed with directions to acate de ault udgment and uash ser ice o
rocess since substituted ser ice was not er ected
b se o riate couriers or Federal E ress held in alid Id,; FNMA
Fandino, 51 So 2d 52, 5 Fla d CA 2000, trial courts oiding o udgment
a irmed based on lainti s ailure to strictly com ly with substitute ser ice 0 rocess
which em loyed Fede
¢ E ading ser ice o rocess deined by statute as concealment o
whereabouts 4 1 11, Fla Stat 2010 ; Bodden Young, 422 So 2d 1055 Fla
4h CA1 2
1  The Florida case which clearly illustrates concealment is Luckey
Smathers  Thom son, 4 So 2d5 Fla d CA1 In Luckey, the
deendant had or the ur ose o a oiding all legal matters, secreted
himsel rom the world and li ed in isolation in a high security a artment
re using to answer the tele hone or e en to 0 en his mail Id at 54 The
Third istrict Court o A eal a irmed the trial courts decision denying
de endant s motion to acate the writ 0 e ecution and le y o sale based on a
record 0 genuine attem ts to ser e the de endant The Third istrict Court
urther o ined that there is no rule o law which re uires that the o icers o
the court be able to breach the sel im osed isolation in order to in orm the
de endant that a suit has been iled against him 7d
2 E ecti e roo o e ading ser ice must demonstrate lainti s attem ts in
light o the acts o the case des ite rocess ser ers 1 unsuccess ul attem ts
at ser ice, e asion was not ro ed based on e idence that the ro erty was

occu ied and de endants ehicle arked there ise arner, 2 So 2d
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51,52 Fla 5th CA 200 orking whose lace o em loyment was
known to the sheri was not concealing hersel or a oiding rocess, sheri
only attem ted ser ice at the residence during work hours Styles nited
Fid  Guaranty Co,42 So 2d 04 Fla d CA1 2
Statutory re uirements satisied i a ers let at a lace rom which the
erson to be ser ed can easily retrie e them and i the rocess ser er
takes reasonable ste s to call the deli ery to the attention o the erson to be
ser ed Olin Cor aney, 245 So 2d Flad4th CA1 1
Ser ice on a cor oration may be ser ed on the registered agent, o icer or
director Section 4 012 b, Fla Stat 2010 i the address ro ided or the
registered agent, o icer, director, or rinci al lace o business is a residence or
ri ate mailbo , ser ice on the cor oration may be made by ser ing the registered
agent, o icer or director in accordance with 4 0 1, Fla Stat 2010
Constructive Service by Publication
1 Section4 011 1, Fla Stat 2010 identi ies the en orcement o a claim o lien
to any title or interest in real ro erty such as oreclosure actions
2 Sections 4 021 40 041, o the Florida Statutes go ern constructi e ser ice or
ser ice by ublication Constructi e ser ice statutes are strictly construed against the
arty seeking to obtain ser ice Le enson McCarty, So2d 1, 1 Fla 4th
CA 2004
Ser ice by ublication only a ailable when ersonal ser ice cannot be made
Godsell nited Guaranty Residential Insurance, 2 So 2d 120 , 1212 Fla 5th
CA 200 , ser ice by ublication is oid when lainti knew o the de endants
Canadian residency, but merely er ormed a ski trace in Florida and made no diligent
search and in uiry to locate Canadian address ; Gross Fidelity Fed Sa Bank o
Fla,5 So 2d 4, 4 Fla 4h CA 1 1, a ellate court re ersed and
remanded to uash ser ice 0 rocess and de ault based on lainti s knowledge o
de endants out o state residence address and subse uent ailure to attem t ersonal

ser ice
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a Plainti  must demonstrate that an honest and conscientious e ort,
reasonably a ro riate to the circumstances, was made to ac uire the necessary
in ormation and com ly with the a licable statute or Cha, Inc ollingsworth,

So 2d , Fla 4th CA 2004, de ault udgment re ersed based on
lainti s crucial miss elling o de endants name and subse uent search on wrong
indi idual

b Condition recedent to ser ice by ublication Section 4 041, Fla Stat,
2010, re uires that the lainti ile a sworn statement that shows 1 a diligent
search and in uiry has been made to disco er the name and residence o such

erson, 2 whether the de endantis o ertheageo 1 , 0 i unknown, the statement
should set orth that it is unknown, and the status o the de endants residence,
whether unknown or in another state or country  Section 4 051, Fla Stat 2010
a lies to ser ice by ublication on a cor oration

c Plainti is entitled to ha e the clerk issue a notice o action subse uent to
the iling o its sworn statement Pursuantto 4 0 , Fla Stat, 2010, the notice
re uires de endant to ile de enses with the clerk and ser e same u on the lainti s
attorney within 0 days a ter the irst ublication o the notice

1 Notice ublished once each week or two consecuti e weeks,
with roo o ublication iled u on inal ublication
4 101 c 2,Fla Stat 2010
d A ida it o diligent search need only allege that diligent search and
in uiry ha e been made; it is not necessary to include s eciic acts Floyd FNMA,
04 So 2d 1110, 1112 Fla 5th CA1 , inal udgment and sale acated based
on lainti s ailure to conduct diligent search to disco er deceased mortgagor s heirs
residence and ossession o the sub ect ro erty owe er:
1 Better racticeisto ileana ida it o diligent search that
contains all details o the search emars il o Sandalwood
Lakes omeowners Assn, 25So 2d 121 , 1222 Fla 4th CA

1 , lainti s attorney ailed to conduct diligent search and
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in uiry by neglecting to ollow u on leads which he knew were
likely to yield de endant s residence
a Diligent search and inquiry checklist
Form1l 24,Fla R Ci P 2010 contains a basic checklist o a diligent
search and in uiry to establish constructi e ser ice This Form adds consideration o
in uiry o tenants as to the location o the owner landlord o tenant occu ied
ro erty Further, the Form utili es the ollowing sources:
1 In uiry as to occu antsin ossession o the subect ro erty;
2 In uiry o neighbors;
Public records search o criminal ci il actions;
4 Tele hone listings;
Ta collector records;
tility Co records;
Last known em loyer;
S Post O ice;
Local olice de artment, correctional de artment;
10 Local hos itals;
11 Armed Forceso the S;
12 e artmento ighway Sa ety Motor -ehicles;
1 School board enrollment eri ication, i de endant has children;
14 Anin uiry o the i ision o Cor orations, State o Florida, to
determine i the de endant is an o icer, director or registered
agent;
15  oter registration records
The lainti bears the burden o roo to establish the legal su iciency o
the a ida it when challenged Id 1 constructi e ser ice 0 rocess is dis uted, the
trial court has the duty o determining: 1 i the a ida it o diligent search is legally
su icient; and 2 whether the lainti conducted an ade uate search to locate the
de endants First ome iew Cor Guggino, 10 So d14,15 Fla d CA
200
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g Diligent search test whether Ilainti reasonably em loyed the
knowledge at his command, made diligent in uiry, and e erted an honest and
conscientious e ort a ro riate to the circumstances She heard eutsche Bank
Trust Co Ams, 22 So 2d 40, 4 Fla 5th CA 200 , re ersed and oided
udgment as to de endant wi e based on lainti s ailure to strictly com ly with
statute, when they had been in ormed o de endants correct address in England
Plainti s reliance on constructi e ser ice, when a doorman in New York re eatedly
inormed the rocess ser er o0 the eendants location in Florida, re lects an
insu icient amount 0 reasonable e orts to ersonally ser e the de endant to ustiy
the use o constructi e ser ice e Jjco Chase Manhattan Bank, 2 So 2d 1 5,
1 Fla d CA 2002 Similarly, ailure to in uire o the most likely source o
in ormation concerning whereabouts o a cor oration, or an o icer or agent, does not
constitute reasonable diligence Red ield In estments, A illage o Pinecrest,

0So 2d11 5,11 Fla d CA200

h eecti e ser ice 0 rocess udgment based on lack o diligent search
and in uiry constitutes im ro er ser ice and lacks authority o law Batchin  Barnett
Bank o Southwest Fla, 4 So 2d 211,21 Fla 2d CA1 4

1 Judgment rendered oid when deecti e ser ice 0 rocess
amounts to no notice o the roceedings She heard, 22 So 2d at 45 oid
udgment is a nullity that cannot be alidated by the assage o time and may be
attacked at any time Id

2 Judgment rendered oidable irregular or de ecti e ser ice actually
gi es notice o the roceedings Id

i Limitations o constructi e ser ice  only coners in rem or uasi in
urisdiction; restricted to the reco ery o mortgaged real ro erty

1 No basis or de iciency udgment constructi e ser ice o

rocess cannot su ort a udgment that determines an issue o

ersonal liability Carter  Kingsley Bank, 5 So 2d 5 , 5 Fla

1st CA1 1, deiciency udgment cannot be obtained absent

ersonal ser ice o rocess
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Service of Process outside the State of Florida and in Foreign Countries

1 Section4 1 41, Fla Stat, 2010 authori es ser ice 0 rocess in the same
manner as ser ice within the state, by an o icer in the state where the erson is
being ser ed  Section states that ser ice o rocess outside the nited States may
be re uired to con orm to the ro isions 0 ague Con ention o 1 concerning
ser ice abroad o udicial and e tra udicial documents in ci il or commercial matters
2 The ague Con ention creates a ro riate means to ensure that udicial
and e tra udicial documents to be ser ed abroad shall be brought to the addressee in
su icient time Koechli BIPInt/, 1So 2d 501, 502 Fla 5th CA 200

a Procedure rocess sent to a designated central authority, checked or
com liance, ser ed under oreign nations law, and certiicate re ared which
documents the lace and date o ser ice or an e lanation as to lack o ser ice Id
return by the central authority o a oreign nation o com leted certi icate 0 ser ice
was rima acie e idence that the authority s ser ice on a de endant in that country
was made in com liance with the ague Con ention and with the law o that oreign
nation

b Com liance issues see / ellman Int! Nat! Forwarders, 11 So 2d
1 Fla d CA1 2, Ilainti ro ided a aulty address to the S anish authorities
and the trial udge entered a de ault udgment, which a ellate court re ersed

Ser ice by registered mail authori ed by Section4 1 4 2, Fla Stat 2010
Permits ser ice by registered mail to nonresidents where the address o the erson to
be ser ed is known

a Section4 122 b, Fla Stat 2010, ro ides that lainti must ile an
a ida it which sets orth the nature o the rocess, the date on which the rocess
was mailed by registered mail, the name and address on the en elo e containing the
rocess that was mailed, the act that the rocess was mailed by registered mail and
was acce ted or re used by endorsement or stam  The return en elo e rom the

attem t to mail rocess should be attached to the a ida it
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Service of process and timeshare real property:
1 Foreclosure roceedings in ol ing timeshare estates may oin multi le

de endants in the same action § 21 ,Fla Stat 2010
2 There are additional o tions to e ectuating ser ice o rocess or a timeshare
oreclosure

a Substitute ser ice may be made u on the obligors a ointed registered
agent § 21 51,Fla Stat 2010

b hen wuasi in rem or in rem relie only is sought, ser ice may be made on
any erson whether the erson is located inside or outside the state by certi ied or
registered mail, addressed to the erson to be ser ed at the notice address §
21 5a,Fla Stat 2010

Substitution of Parties

1 Substitution is not mandatory; the action may roceed in the name o the

original arty owe er, to substitute a new arty based on a trans er o interest

re uires a court order T7insley  Mangonia Residence 1, Ltd, So 2d1 ,1
Fla 4th CA200 ,Rule12 0,Fla RCi P
2 Order o substitution must recede an ad udication o rights o arties,

including de ault Floyd allace, So 2d 5 Fla 1 ; Cam bell  Na ol
So 2d 12 2 Fla 2d CA 2001, error to enter udgment without a real arty

against whom udgment could be entered
hen substitution is ermitted, lainti must show the identity o the new

arty s interest and the circumstances

Entry of Default

1 ithout roo o serice demonstrating adherence to due rocess
re uirements, the Plainti is not entitled to entry o deault or a de ault inal
udgment

a Failure to e ectuate ser ice  laces the urisdiction in a state o dormancy

during which the trial court or clerk is without authority to enter a de ault Armet
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SN C di Ferronato Gio anni  Co omnsby, 44 So 2d 111 , 1121 Fla 1st CA
1 ; Tetley Lett, 4 2So 2d 112 Fla 4th CA1 4
2 Legal e ect o de ault admission o e ery cause o action that is su iciently
well led to ro erly in oke the urisdiction o the court and to gi e due rocess
notice to the arty against whom relie is sought Fiera Com, Inc lgicast New
Media Grou , Inc, So 2d 451, 452 Fla d CA 200 e ault terminates the
de ending artys right to urther deend, e ce t to contest the amount o
unli uidated damages  onohue  Brightman, So 2d 11 2,11 4 Fla 4th CA
200

Plainti is entitled to entry o de ault i the de endant ails to ile or ser e any
a er20daysatersericeo rocess Rule1040a 1,Fla R Ci P 2010

a State o Florida has 40 days in which to ile or ser e any a er in
accordance with Section 4 121, Fla Stat 200

b nited States o America has 0 days to ile under the ro isions 0 2

SCA 2410b;Rulel2a ,Fed R C P

4 Service Members Civil Relief Act of 2003 (formerly, Soldier's &

Sailors Act)

a Codiiedin 50 A S CA 521 tolls roceedings during the eriod
o time that the de endant is in the military ser ice

b Act recludes entry o de ault; there is no need or the ser ice member to
demonstrate hardshi or re udice based on military ser ice Conroy  Anisko , 50

S 511,512 1 Ser ice member with notice o the oreclosure action, may

obtain a stay o the roceedings ora eriod o months 50 A SCA 521
d was su erseded by the ousing and Economic Reco ery Act o 200 , § 220 ,
which e ireson 12 110 on e iration, the original 0 day eriod will re take
e ect

c etermination o military status to obtain de ault, lainti must ile an
a ida it stating:

1 de endant is not in military ser ice; or
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2 lainti is unable to determine i the de endant is in the
military ser ice 50 A SCA 521b 1
d nknown military status the court may re uire the lainti to ile a bond
rior to entry o udgment 50 A SCA 521b
5 Plainti is re uired to ser e the de endant with notice o the a lication or
de ault Failure to notice de endants attorney entry o subse uent de ault is in alid;
rendering resulting udgment oid S Bank Nat! Assn  Lloyd, 1 So 2d ,
4 Fla 2d CA 200
Non Military A ida it re uired must be based on: ersonal knowledge, attest
to the act that in uiry was made o the Armed Forces, and a iant must state that the
de endant is not in the armed orces T7he Fla Bar Re: A ro alo Forms, 21 So 2d
1025, 10 4 Fla 1 A ida its based on in ormation and belie are not in
com liance

a Non military a ida itis alid or one year

Appointment of a Guardian ad Litem

1 The best ractice is a ointment when unknown arties are oined and ser ice
e ected through ublication For e am le, a guardian ad litem should be a ointed
to re resent the estate o a deceased de endant or when it is unknown i the
de endant is deceased 0 , Fla Stat 2010

a Section 50 12, Fla Stat 2010 states that a guardian ad litem shall
not be a ointed unless ita irmati ely a ears that the interest o0 minors, ersons o
unsound mind, or con icts are in ol ed

b Rule1210b,Fla R Ci P 2010 ro ides that the court shalla ointa
guardian ad litem or a minor or incom etent erson not otherwise re resented or
the rotection o the minor or incom etent erson Similarly, Rule 1511 e, Fla R
Ci P 2010 maintains that inal udgment ater de ault may be entered by the
court at any time, but no udgment may be entered against an in ant or incom etent

erson unless re resented by a guardian
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Appointment of a Receiver

1 uring a oreclosure, a ointment o a recei er or condominium and
homeowners associations is go erned by statute, although it may also be authori ed
by association by laws
a Section 1 11 c, Fla Stat 2010, ro ides that the court in its
discretion may re uire the resident condominium unit owner to ay a reasonable
rental or the unit uring the endency o the oreclosure action, the condominium
association is entitled to the a ointment o a recei er to collect the rent Id
b Similarly, Section 20 0 51 d, Fla Stat 2010 go erns homeowners
associations Post udgment, this Section ro ides that the court may re uire the
arcel owner to ay a reasonable rent or the arcel I the arcelis rented or leased
during the endency o the oreclosure, the homeowners association is entitled to the
a ointmento arecei er Id
¢ Blanket motions or a ointment o a recei er or units rior to the iling
0 a oreclosure action do not meet the re uirements o either statutory ro ision
2 The mo ant or a ointment o a recei er or real ro erty which does not
uali y under the condominium or homeowners association statutes must satis y basic
rere uisites These basic rere uisites are the same legal standards a licable to
non oreclosure roceedings, as in uncti e relie
a This e uitable re udgment remedy must be e ercised with caution as it is
in derogation o the legal owners undamental right o ossession o his ro erty and
only warranted i there is a showing that the secured ro erty is being wasted or
otherwise sub ect to serious risk 0 loss Ala aya S uare Association, Ltd Great
estern Bank, 00So 2d ,41 Fla 5th CA1 ; Twin ay Chambers Partnershi
Suare ,55 So 2d 1, 2 Fla 2d CA 1 0 ; Electro Mechanical Products, Inc
Borona, 24 So 2d Fla d CA1l
b In the absence o a showing that the ro erty is being wasted or otherwise
sub ect to serious risk 0 loss, a ointment 0 a recei er is un usti ied Seasons Pshi
1 Kraus Anderson, Inc, 00So 2d 01, 02 Fla 2d CA1
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¢ The arty seeking a ointment must show that there is a substantial
likelihood that it will re ail on the merits at the conclusion o the case and must
resent su icient roo that a ointment o a recei er is warranted Keybank
National Association  Knuth, Ltd, 200 L244 10,244 11 Fla d CA, Aug
12, 200

d A inal rere uisite to a ointment o a recei er is that the mo ant must
ost a bond, or either the lainti or therecei er Rulel 20 c,Fla Ruleso Ci P
2010 ; Boyd Banc One Mortgage Cor ,50 So 2d , Fa d CA1

Summary Final Judgment of Foreclosure

1 Legal standard No genuine issue o material act and mo ant is entitled to a
udgment as a matter o law  Also, outstanding disco ery can reclude summary
udgment

2 Burden o Proo  The lainti bears the burden o roo to establish the
none istence o dis uted issues o material act elandro  Am s  Mortgage
Ser icing, Inc, 4So 2d1 4,1 Fa d CA1 ; oll Talcott, 1 1 So 2d
40,4 Fla 1

Content o motion or summary udgment lainti should allege:

1 e ecution o note and mortgage; 2 lainti s status as owner and holder or
re resentati e ; date o de ault; 4 notice o de ault and acceleration; 5 amount
due and owing; relie sought; and address a irmati e de enses, i any
4 Filing o the Motion at any time ater the e iration o 20 days rom the
commencement o the action or a ter ser ice 0 a motion or summary udgment by
the ad erse arty Rule 1510a, Fla R Ci P 2010 The motion or summary
udgment, su orting a ida its and notice 0 hearing must be ser ed on a de endant
at least 20 twenty days be ore the summary udgment hearing Rule 1510 ¢, Fla
RC P 2010; ev o Banko New York,2010 L 11 2 Fla 2 CAMar |,
2010 ; Mack  Commercial Industrial Park, Inc, 541 So 2d 00, 01 Fla 4th CA
1
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a O osition materials and e idence su orti e 0 a denial o a motion or
summary udgment must be identiied Rule 1510c,Fla R Ci P 2010 Notice
o0 o0 osition must be mailed to the mo ants attorney at least i e days rior to the
day o hearing or deli ered no later than 5:00 P M, 2 two business days rior to
the day o the hearing on the summary udgment

b The mo ant for summar udgment must factuall refute or
dis ro e the affirmati e defenses raised, or establish that the defenses are
insufficient as a matter of law. Leal v. Deutsche Bank Nat’'l. Trust Co., 21
So. d 0, 0O Fla. dDCA 200

¢ Filing o cross motions is sub ect to the 20 day notice eriod I/ tkows i

illsborough County, 51So 2d 122 Fla 2d CA1 5

5 Re uirement or motion or summary udgment due notice and a hearing
Proo o0 mailing o notice o the inal summary udgment hearing created resum tion
that notice o hearing was recei ed Blanco Kinas, So2d 1, 2 Fla d CA
200

Affidavits in support of Summary Judgment

A ida itsinsu ort o the motion must be made based on ersonal knowledge
and set orth acts that would be admissible in e idence, and demonstrate that the
a iantis com etent to testi y on the matters resented

a A ida it o Indebtedness Must be signed by a custodian o business

record with knowledge In general, the lainti s a ida it itemi es:
1 ro erty address,
2 rinci al balance,
interest calculated rom de ault u until the entry o udgment,
when the mortgage ro ides or automatic acceleration u on
de ault, 7 FN Realty Co Kirkman Conroy, Ltd, 54 So 2d 115
Fla 5th CA1 best ractice is to include er diem interest ,
4 late charges re acceleration only , Fowler  First Fed Sa
LoanAssn, 4 So 2d 0, Fla 1st CA1 4 ,

5 re ayment enalties una ailable in oreclosure actions, Fla Nat/
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Bank Bankatlanticc5 So 2d 255,25 Fla 1 1, unless
s eci ically authori ed in note in the e ent o acceleration and
oreclosure Feinstein Ash /lant, 1So 2d 10 4 Fla 4th CA
200
ro erty ins ections a raisals,
ha ard insurance remiums and ta es
b A ida ito Costs Thisa ida it details:

1 the iling ee,

2 ser iceo rocess,
and abstracting costs

c A idait o attorneys time reerences the actual time the attorney

e ended on the oreclosure ile and re erences the actual hourly billable rate or the
lat ee rate which the client has agreed to ay The Fla Su reme Court endorsed the
lodestar method  Bel/ S B Ac uisition Co, 4So 2d40 ,40 Fla 1

The hours may be reduced or enhanced in the discretion o the court, de ending on
the no elty and di iculty o uestions in ol ed Fla Patients Com ensation Fund
Rowe, 4 2 So 2d 1145, 1150 Fla 1 5 ith regard to uncontested time, lainti
is not re uired to kee contem oraneous time records since the lender is contractually
obligated to ay a lat ee orthattime Id

d A ida it as to reasonableness 0 attorneys ee A ida ito attorneys ee

must be signed by a racticing attorney not a iliated with the lainti s irm, attesting
to the rate as reasonable and customary in the circuit A iant should re erence and
e aluate the attorney ee claim based on the eight actors set orthinRule4 15b 1
Rules Regulating the Fla Bar O these, rele ant actors, such as the time and labor
re uired, the customary ee in the locality or legal ser ices o a similar nature, and
the e erience and skill o the lawyer er orming the ser ice must be e amined An
award o attorney ees must be su orted by e ert e idence Palmetto Federal
Sa ings and Loan Association ay,512So 2d 2 Fla d CA1l
1  here there is a de ault udgment and the romissory note or

mortgage contains a ro ision or an award o attorney ees,
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Section 020 52, Fla Stat 2010 ro ides that itis not
necessary or the court to hold a hearing or ad udge the re uested
attorney s ees to be reasonable i the eesdonote ceed er
cent o the rinci al amount owed at the time o the iling o the
com laint  Florida Patients Com ensation Fund Rowe, 4 2 So
2d 1145 Fla 1 5 Id This statutory ro ision con irms that
such ees constitute li uidated damages in any roceeding to
en orce the note or mortgage Id

2 The udgment must contain indings as to the number o hours
and the reasonable hourly rate /d at 1152 The re uirements o
Rowe are mandatory and ailure to make the re uisite indings is
re ersible error  ome Insurance Co  Gon ale, 4 So 2d2 1,
22 Fla d CA1 5 Anawardo attorneys ees must be

su orted by com etent substantial e idence in the record and
contain e ress indings regarding the number o hours reasonably
e ended and a reasonable hourly rate or the ty e o litigation

in ol ed Stack omeside Lending, Inc So2d 1, 20
Fla 2d CA 200

Affirmative Defenses

1 Genuine e istence o material act recludes entry o summary udgment
Manassas In estments Inc O anrahan, 1 So 2d 10 0 Fla 2d CA 2002
2 Legal su iciency o de enses Certainty is re uired when leading a irmati e

de enses; conclusions o0 law unsu orted by allegations o ultimate act are legally
insu icient  Bliss Carmona, 41 So 2d 101, 101 Fla d CA 1 2
A irmati e de enses do not sim ly deny the acts o the o osing artys claim; they
raise some new matter which de eats an otherwise a arently alid claim iggins

Protmay, 4 0 So 2d 541,542 Fla 1st CA1 Plainti must either actually
re ute a irmati e de enses or establish that they are legally insu icient Frost
Regions Bank, 15So d 05, 0 Fla 4th CA 200
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Affirmative defenses commonly raised:
a Payment here de endants alleged ad ance ayments and lainti ailed
to re ute this deense, lainti not entitled to summary udgment Morroni
ousehold Fin Cor III, 0 So 2d 11, 12 Fla 2d CA 2005 E ually, i the
a ida it o indebtedness is inconclusi e or e am le, includes a credit or una lied
unds without e lanation , and the borrower alleges a the de ense o inaccurate
accounting, then summary udgment should be denied Kanu  Pointe Bank, 1 So
2d4  Fla 4th CA 200 owe er, summary udgment will be de eatedi ayment
was attem ted, but due to misunderstanding or e cusable neglect cou led with
lender s conduct, contributed to the ailure to ay Cam bell emner, 2 2 So 2d
252,25 Fla d CA1 O0; Lieberbaum  Sur comber otel Cor ,122 So 2d 2 ,
2 Fla d CA1 0, Courtdismissed oreclosure com laint where lainti s knew
that some e cusable o ersight was the cause or non ayment, said ayment ha ing
been re used and subse uently de osited by de endants into the court registry
b Failure to com ly with conditions recedent such as Plainti s ailure to
send the Notice o0 e ault letter Failure to recei e ayo in ormation does not
reclude summary udgment alker  Midland Mortgage Co, 5 So 2d 51 , 520
Fla d CA200
c Esto el is usually based on: a re resentation as to a material act that is
contrary to a later asserted osition; reliance on that re resentation; and a change in
osition detrimental to the arty claiming esto el, caused by the re resentation and
reliance thereon arris Nat/ Reco ery Agency, 1 So 2d 50, 54 Fla 4th CA
2002 ; Jones City o inter aen, 0So 2d 52, 55 Fla 2d CA 200 ,
de endant de eated city s oreclosure based on e idence resented which indicated
that the city had agreed to sto ines or noncom liance with ro erty code i
homeowner hired a licensed contractor to make re airs
d ai er the knowing and intentional relin uishment o an e isting right
Taylor Kenco Chem Mg Co,4 5S0 2d5 1,5 Fla 1st CA1 5 hen

ro erly led, a irmati e de enses that sound in wai er and esto el resent
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genuine issues o material act which are ina ro riate or summary udgment
Schiebe Banko Am, 22So 2d5 5 Fla 5th CA 2002
1 Acce tance o late ayments common de ense asserting
wai er is the lenders acce tance o late ayments owe er, the
lender has the right to elect to accelerate or not to accelerate a ter
deault Scaro Pee er,405So0 2d 10 4,10 5 Fla 5th CA
1 1 e ault redicated on de endants ailure to ay real estate
ta es, could not be o ercome by de endants claim o esto el due
to misa lication o non escrow ayments Lunn oods Lowery,
5 So2d 05 0 Fla2d CA1 1
e Fraud in the inducement de ined as situation where arties to a contract
a ear to negotiate reely, but where in act the ability o one arty to negotiate air
terms and make an in ormed decision is undermined by the other artys raudulent
beha ior TP, Ltd  Lineas Aereas Costarricenses, S A, 5 So 2d 12 , 12
Fla 1
A irmati e de ense 0 raud in the inducement based on allegation that seller
ailed to disclose e tensi e termite damage resulted in re ersal o oreclosure
udgment inton Brooks, 20 So 2d 25 Fla 5th CA 2001 Note that
urchasers had irst iled raud in the inducement case and seller retaliated with
oreclosure suit  Further, the a ellate court o ined in the /nton case that raud in
the inducement was not barred by the economic loss rule Id
sury deined by 0 , Fla Stat 2010, as a contract or the
ayment o interest u on any loan, ad ance o money, line o credit, or orbearance
to en orce the collection o any debt, or u on any obligation whate er, at a higher
rate o interest than the e ui alent o 1 ercent er annum sim le interest I the
loan e ceeds 500,000 in amount or alue, then the a licable statutory section is
0 1, Fla Stat 2010 A usurious contract is unen orceable according to the
ro isions o Section 01 ,Fla Stat 2010
g Forbearance agreement A ellate court u held summary udgment based

on eendants ailure to resent any e idence as to the alleged orbearance
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agreement o rior ser icer to delay oreclosure until the settlement o his ersonal
in ury case alker  Midland Mortgage Co, 5 So 2d at 520 1 e idence o
orbearance is submitted, it may de eat summary udgment

h Statute o limitations Pro erty owner success ully asserted that
oreclosure iled i e years ater mortgage maturity date was barred by statute o
limitations; mortgage lien was no longer alid and en orceable under Section
5211 a,Fla Stat 2010; American Bankers Lie Assurance Co o Fla
225 estCor , 05S0 2d1 ,1 1 Fla d CA 2005

i Failure to ay documentary stam s  Section 201 0 , Fla Stat 2010
recludes en orcement o notes and mortgages absent the ayment o documentary
stam s RJ e ,Inc  North Ring Limited, So 2d 104 ,104 Fla d CA
200 ; Boniiglio Bankers Trust Co o Cali , 44 So 2d 10 , 10 Fla 4th CA
200

1 This is a limitation on udicial authority; not a genuine a irmati e de ense

Truth in Lending TILA iolations Technical iolations o TILA do not

im ose liability on lender or de eat oreclosure Kasket Chase Manhattan Mortgage
Cor , 5 So2d 2 Fla 4h CA2000;15 S CA 100 E ce tionto TILA
one year statute o limitations a lies to de enses raised in oreclosure ailey
Leshin, 2So 2d52 ,52 Fla 4h CA2001;15 S CA 140e

TILA issues include:

1 Im ro er ad ustments to interest rates ARMS ;

2 Borrower must be gi en 2 co ies 0 notice o rescission rights  ritten

acknowledgement o recei t is only a rebuttable resum tion  Cintron

Bankers Trust Co, 2So 2d 1 Fla 2d CA1

TILA rescission oru to vyears a ter the transaction or ailure to make

material disclosures to borrower Such as, APR o loan, amount inanced, total

ayment and ayment schedule  Rescission relie es borrower only or

ayment o interest Must be within three yearso closing 15 S C 1 01

1 1 4 ; Beach Great esternBank, 2So 2d14 , 15 Fla 1

a ies homestead interest in mortgaged ro erty gi es her right to
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TILA disclosure  Gancedo elCario 1 So d 4, 44 Fla 4th CA

200

k Res udicata Foreclosure and acceleration based on the same de ault bars
a subse uent action unless redicated u on se arate, di erent de aults Singleton
Greymar Assoc, 2 So 2d 1004, 100 Fla 2004

Additional cases: Limehouse  Smith, So 2d 15 Fla 4th CA 2001,
mistake ; OBrien Fed Trust Bank, F S B, 2 So 2d 2 Fla 5th CA1 ,
raud, RICO and duress ; Biondo Powers, 4 So 2d 11 Fla 4th CA1 ,
usury ; eimmermann  First nion Mortgage Cor , 05 F 2 d 125 11th Circ
2002 , Real Estate Settlement Procedures Act RESPA iolations

Summary Judgment Hearing

1 Plainti must ile the original note and mortgage at or be ore the summary
udgment hearing Since the romissory note is negotiable, it must be surrendered in
the oreclosure roceeding so that it does not remain in the stream o commerce
Perry  Fairbanks Ca ital Cor , So 2d 25, 2 Fla 5th CA 2001 Co iesare
su icient with the e ce tion that the note must be reestablished /d Best ractice is
or udge to cancel the signed note u on entry o summary udgment

a Failure to roduce note can reclude entry o summary udgment Nat/
Loan In estors, L P  Joymar Assoc, So 2d54 ,550 Fla d CA 2000

Final Judgment

1 Section 450 1, Fla Stat 2010 go erns the contents o the inal udgment
Final Judgment Form 1 ,Fla R Ci P 2010
2 Amounts due Plainti s reco ery limited to items led in com laint or a ida it
or based on a mortgage ro ision

Court may award costs agreed at ince tion o contractual relationshi ; costs
must be reasonable Nemours Found  Gauldin, 01 So 2d 5 4, 5 Fla 5th CA
1 2, assessed costs consistent with mortgage ro ision rather than re ailing arty
statute ; Maw Abinales,4 So 2d 1245,124 Fla 2d CA1 5, award o costs

go erned by mortgage ro ision
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Checklist or Final Summary Judgment

a Final Judgment:
1 Check ser ice, de aults, dro ed arties
2 Check ore idence o ownershi o note
Check a ida its signed and correct case number arties
4 Amounts due and costs should match a ida its iled I interest
has increased due to resets a daily interest rate should be indicated
soyoucan eriy it
5 Check rinci al, rate calculation o interest through date o
udgment
Late ees re acceleration is reco erable; ost acceleration is
not Fowler First Fed Sa Loan Assoc o e uniak S rings,
4 So 2d 0, Fla 1st CAl1 4
All e enses and costs, such as ser ice 0 rocess should be
reasonable, market rates Items related to rotection o security
interest, such as encing and boardingu ro erty are
reco erable i reasonable
Beware hidden charges ees or de ault letters,
corres ondence related to workout e orts Courts discretion to
deny reco ery
Attorney ees must not e ceed contract rate with client and be
su orted by an a ida it as to reasonableness Attorney ee
cannot e ceed o rinci al owed 020 52, Fla Stat
2010 Beware add ons or litigation ees make sure that they
are not double billing lat ee
10 Bankru tcy ees not reco erable Correct orum is bankru tcy
court Martine  Giacobbe, 51 So 2d 02, 04 Fla d CA
200 ; orak  First Family Bank, So 2d 10 , 10 Fla 5th
CA1 4 Bankru tcy costs incurred to obtain stay relie

reco erable Nemours, 01 So 2dat5 5
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11 Sale date may not be set in less than 20 days or more than
5days, unless artiesagree 450 11 a,Fla Stat 2010,
JRBL e ,Inc Maiello, 2So 2d 2, Fla 2d CA 2004
5 I summary udgment denied, oreclosure action roceeds to trial on contested
issues
a Trial is be ore the court without a ury 02 01, Fla Stat 2010
Motion or rehearing abuse o discretion to deny rehearing where multi le
legal issues, including re ayment enalties and usury, remain unresol ed by the trial
court Bonilla  Yale Mortgage Cor oration,15So d 4 , 45 Fla d CA 200
Ater entry o inal udgment and e iration o time to ile a motion or
rehearing or or a new trial, the trial court loses urisdiction o the case Ross
amas, 2010 L5212 Fla d CAFeb 1,2010;45 So 2d4 5 Fla d CA
1 4 E ce tion: when the trial court reser es in the inal udgment the urisdiction

0 ost udgment matters, such as de iciency udgments Id

Right of Redemption

1 Mortgagor may e ercise his right o redem tion at any time rior to the
issuance o the certiicateo sale 450 15, Fla Stat 2010

a Court a ro al is not needed to redeem Indian Ri er Farms YBF
Partners, So 2d 10 , 1100 Fla 4th CA 2001 ; Saidi asko, So 2d 10,
1 Fla 5th CA1

b Court o e uity may e tend time to redeem Pere Kossow, 02 So 2d
1 2 Fla d CA1 2
2 To redeem, mortgagor must ay the entire mortgage debt, including costs o
oreclosure and attorney ees (CSB Realty, Inc Eurobuilding Cor , 25 So 2d
125,12 Fla d CAl ; 450 15, Fla Stat 200

Right to redeem is incident to e ery mortgage and can be assigned by anyone
claiming under him  OSR Indus, Inc ~ Martin Pro erties, Inc, 1 So 2d 554, 55
Fla 4th CA 200 There is no statutory rohibition against the assignment,

including the assignment o bid at sale
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a Right o redem tion e tends to holders o subordinate interests Junior
mortgage has an absolute right to redeem rom senior mortgage Marina Funding
Grou , Inc Peninsula Pro oldings, Inc, 50 So 2d 42 , 42 Fla 4th CA
200 ; winn Plumbing Co  New Miami Shores Cor ,12 So 0, 4 Fla 1 0
4 Fed right o redem tion nited States has 120 days ollowing the oreclosure
sale to redeem the ro erty i its interest is based on an IRS ta lien For any other
interest, the Fed go ernment has one year to redeem the ro erty 11 S C
541, 2 S C 5

Judicial Sale

Scheduling the judicial sale
1 The statutory roscribed time rame or scheduling a sale is not less than 20

days or more than 5 days a ter the date o the order or udgment 8§450 11 a,
Fla Stat 2010 The statute a lies unless agreed otherwise
2 Cancellations, continuances and ost onements are within the discretion o the
trial court Mo ant must ha e reasons Judicial action based on bene olence or
com assion constitutes an abuse o discretion Re ublic Federal Bank oyle, 200
L 1021 0 Fla d CA 200 , A ellate court re ersed trial courts continuance o
sale based on com assion to homeowners claiming they needed additional time to sell
the home  There should be no across the board olicy But see, ells Fargo
Lu ica, 2010 L 221 54 Fla 5th CA 410 denial o lenders uno osed
motion to cancel and subse uent motion to acate sale re ersed Counsel alleged a
loan modi ication agreement had been reached Court re ected asking or e idence o
agreement The Fi th istrict Court ruled, there was no basis or the trial court to
reect ells Fargos counsels re resentation, as an o icer o the court, that an
agreement had been reached 7d Look at language in motions, AMP Re iew and
loss mitigation do not constitute an agreement Include language in the order
indicating the courts rationale, e eni you ha e a orm order Ask counsel to make
a ersonal re resentation as an o icer o the court  See also, Chemical Mortgage
ickson, 51 So 2d 12 5, 12 Fla 4th CA1 5 Error not to cancel sale and
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reschedule where lainti did not recei e bidding instructions on a ederally
guaranteed mortgage owe er, this case ound no e traordinary circumstances
re enting rescheduling Suggestion: we li e in e traordinary times

Notice of sale

1 Notice o sale must be ublished once a week, or 2 consecuti e weeks in a
ublication o general circulation 450 11, Fla Stat 2010 The second
ublication shall be at least i e days be orethesale 450 12, Fla Stat 2010

a Notice must include: ro erty descri tion; time and lace o sale; case
style; clerks name and a statement that sale will be conducted in accordance with
inal udgment

b eecti e notice can constitute grounds to set aside sale Richardson

Chase Manhattan Bank, 41 So 2d4 5,4 Fla d CA 200 ; Ingor aia orton,
1 So 2d 125 Fla 2d CA 2002

Judicial sale procedure

1 Judicial sale is ublic, anyone can bid eiman  Suburban Coastal Cor , 50
So 2d10 Fla 4h CA1 Pro erty is sold to the highest bidder
2 Plainti is entitled to a credit bid in the amount due under inal udgment, lus

interest and costs through the date o sale Robinson Philli s,1 1So 2d1 ,1
Fla d CAl1 5

Amount bid is conclusi ely resumed su icient consideration 450 1 , Fla
Stat 2010
Certificate of sale
1 on sale com letion certiicate o sale must be ser ed on all arties not
de aulted The right o redem tion or all arties is e tinguished u on issuance o
certiicate o sale 450 15, Fla Stat 200
2 ocumentary stam s must be aid on the sale 20102 , Fla Stat 2010
The amount o ta is based on the highest and best bid at the oreclosure sale Id

a Assignment o success ul bid at oreclosure sale is a trans er o an interest
in realty sub ect to the documentary stam ta Fla Admin Code Rule 12B 4 01 25

Rule 12B 4 01 ro ides that the ta is also a licable to the certi icate o title
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issued by the clerk o court to the holder o the success ul oreclosure bid, resulting in
a double stam ta i the bid is assigned and the assignee recei es the certi icate o
title

b Assignment rior to oreclosure sale holder o a mortgage oreclosure
udgment that needs to trans er title to a di erent entity and antici ates that the new
entity would be the highest bidder, should assign rior to the oreclosure sale to a oid
double ta

c ocumentary stam s are due only i consideration or an e change o alue
takes lace Crescent Miami Center, LLC Fla et o Reenue, 0 So 2d 1,
1 Fla 2005, Transer o unencumbered realty between a grantor and wholly
owned grantee, absent consideration and a urchaser, not sub ect to documentary
stam ta ; et o Re enue Mesmer, 45 So 2d 4, Fla 1st CA1 ,
based on assignment o interest and tender o ayment, documentary stam s should
ha e been aid

d E em t go ernmental agencies, which do not ay documentary stam s
include: Fannie Mae, Freddie Mac, Fed ome Administration and the eterans
Administration Fla Admin Code Rules 12B 4 014 11;1 10 Atty Gen 01
1 ,Set1,1 1
Objection to sale
1 Any arty may ile a eriied ob ection to the amount o bid within 10 days
450 1 ,Fla Stat 2010 The court may hold a hearing within udicial discretion
earing must be noticed to e eryone, including third arty urchasers Shlishey the
Best  Citi inancial E uity Ser ices, Inc,14So d12 1 Fla 2d CA 200
2 Court has broad discretion to set aside sale Long Beach Mortgage Cor
Bebble, 5 So 2d 11, 14 Fla 4th CA 200 , a ellate court re ersed sale
unilateral mistake resulted in outrageous wind all to buyer who made de minimis bid
The court may consider a settlement agreement in considering whether to acate a
sale JRBL e elo ment Inc  Maiello, 2So 2d 2, Fla 2d CA 2004
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Test: sale may be set aside i :

1 bid was grossly or startlingly inade uate; and 2 inade uacy o bid
resulted rom some mistake, raud, or other irregularity o sale Blue Star In s, Inc
Johnson, 01 So 2d 21 Fla 4th CA 2001 ; Mody Cali Fed Bank, 4 So 2d
101 ,101 Fla d CA1 Mere inade uacy o rice is not enough Arft
Buchanan,1 0So 2d5 5,5 Fla 1 0 Burdenon arty seekingto acate sale

a Plainti s delay in ro iding ayo in ormation cannot be sole basis or
setting aside sale Action Realty In s, Inc  Grandison, 0So 2d 4, Fla
4th CA 200

b Stranger to oreclosure action does not ha e standing to com lain o
de ects in the absence o raud REO Pro erties Cor Binder, 4 So 2d5 2,5 4
Fla 2d CA 200

c Sale may be set aside i lainti misses sale, based on a ro riate showing

ells Fargo Fin System Fla, Inc  GRP Fin Ser ices Cor , 0So 2d Fla 2d

CA 2004

d Court may re use to set aside sale where ob ection is beyond statutory
eriod Ryan  Countrywide ome Loans, Inc, 45 So 2d , Fla 2d CA
1 , untimely motion iled 0 days ollowing the sale
Sale vacated
1 I sale acated mortgage and lien relie ed with all e ects rom oreclosure
and returned to their original status 020, Fla Stat 2010

a on read ertisement and resale, a mortgagors lost redem ti e rights
tem orarily re est YEMC Const e elo ment, Inc, InterSer, S A,Inc, 4
So 2d44 ,44 Fla d CA 2004

Post Sale Issues

Certificate of title
1 No ob ections to sale  Sale is conirmed by the Clerks issuance o the
certi icate o title to urchaser Title asses to the urchaser sub ect to arties whose

interests were not e tinguished by oreclosure, such as omitted arties
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a Plainti may re oreclose or sue to com el an omitted unior lienholder to
redeem within a reasonable time winn, 12 So 2dat 4

b Foreclosure is oid i titleholder omitted England  Bankers Trust Co o
cali ,N A, 5So 2d 1120, 1121 Fla 4th CA 2005
Right of possession
1 Purchaser has a right to ossess the ro erty u on the issuance o the
certi icate o title, ro ided the interest holder was ro erly oined in the oreclosure
2 Right o  ossession en orced through writ 0 ossession Rule 15 0, Fla R
Ci P 2010

Summary writ of possession procedure:

a Purchasero ro erty mo es or writ 0 o0ssession;
b The writ can be issued against any arty who had actual or constructi e
knowledge o the oreclosure roceedings and ad udication; Redding  Stockton,
hatley, ain Co,4 So 2d54 ,54 Fla 5th CA1 ;
Cc Best ractice is to re uire notice and a hearing be ore issuance o a writ
1 Protecting Tenants at Foreclosure Act 0 200 ro ides ora 0 day re
e iction notice a licable to bona ide tenants See ollowing section
d At hearing, udge orders immediate issuance 0 writ 0 0ssession unless a
erson in ossession raises de enses which warrant the issuance o a writ o
ossession or a date certain;
e The order or writ 0 ossession is e ecuted by the sheri and ersonal

ro erty remo ed to the ro erty line

Protecting Tenants at Foreclosure Act of 2009

1 Federal legislation, known as Senate Bill , P L 11122, roides or a

nationwide 0 day re e iction notice re uirement or bona ide tenants in oreclosed
ro erties The ro isions o the original bill were e tended under R 41 , the
odd Frank all Street Re orm and Consumer Protection Act, which became law on
21 10
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2 The a lication o the new law is restricted to any dwelling or residential
ro erty that is being oreclosed under a ederally related mortgage loan as de ined
by Section o the Real Estate Settlement Procedures Actco 1 4 12 S C 2 02
In short, the originating lender must be the Federal National Mortgage Association
FNMA , the Go ernment National Mortgage Association GNMA , the Federal ome
Loan Mortgage Cor oration or a inancial institution insured by the Federal
Go ernment
2 Three rere uisites must be satis ied to uali y as a bona ide tenant under the
new Act:
1 The tenant cannot be the mortgagor or a member o his
immediate amily;
2 The tenancy must be an arms length transaction; and
The lease or tenancy re uires the recei t o rent that is not

substantially lower than the air market rent or the ro erty

4 The buyer or successor in interest a ter oreclosure sale must ro ide bona ide
tenants:
a ith leases the right to occu y the ro erty until the e iration

o the lease term The e ce tionisi the buyer intends to occu y
the ro erty asa rimary residence, in which case he must gi e
0 days notice
b ithout leases the new buyer must gi e the tenant 0 days

notice rior to lease termination
5 The single other e ce tion to the oregoing is Section ousing In this case,
the buyer assumes the interest o the rior owner and the lease contract The buyer
cannot terminate in the absence 0 good cause

This ro isions 0 the new law went into e ect on May 20, 200 The bill

sunsetson 12 1 2014
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Disbursement of Sale Proceeds
Surplus
1 Sur lus the remaining unds ater ayment o all disbursements re uired by
the inal udgment o oreclosure and shown on the certi icate o disbursements
450 21 c, Fla Stat 2010 isbursement o sur lus unds is go erned by
Section450 1, Fla Stat 2010
2 Entitlement to sur lus is determined by riority; in order o time in which they
became liens ousehold Fin Ser ices, Inc  Bank o Am, N A, So 2d 4,
4 Fla 4th CA 2004 Itis the duty o the court to rioriti e the interests o the
com eting unior lien holders and the amounts due each Citibank  PNC Mortgage
Cor o America, 1 So 2d 00, 01 Fla 2d CA1
a e ault does not wai e lienholders rights to sur lus unds Golindano
ells Fargo Bank, 1 So 2d 14 Fla d CA 2005 A unior lienholder has riority
o erthe ro erty holder orsur lus unds Id, 15
b A senior lienholder is not entitled to share in sur lus unds Garcia
Stewart, 0 So 2d 111 , 1121 Fla 4th CA 2005, senior lienholder liens
una ected; im ro er arty to unior lienholder oreclosure
c Entitlement to balance o sur lus ater ayment o riority interests
ayable to the record owner as o the date o the iling o the lis endens Suare
Edgehil,200 L 2 1 50 Fla A d CAOct 14, 200
Deficiency Judgment
1 eiciency is the di erence between the air market alue o the security
recei ed and the amount o the debt Mandell  Fortenberry, 2 0 So 2d , Fla
1 4 ; Grace endricks,140So0 0 Fla 1 2
2 A de iciency can be obtained only i a re uest or that relie is made in the
leadings and i ersonal urisdiction has been obtained o er the de endant or
de endants against whom the de iciency is sought  Bank o Florida in South Florida
Keenan, 51 So 2d 51,52 Fla d CA1 The granting o a de iciency
udgment is the rule rather than the e ce tion 7homas Premier Ca ital, Inc, 0
So 2d 11 ,1140 Fla d CA 2005
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a eiciency udgment not allowable i based on constructi e ser ice o
rocess

b New ser ice 0 rocess on de endant was not re uired or de iciency
udgment where ersonal urisdiction had been originally con erred by ser ice o
oreclosure com laint L A Pro erty entures, Inc First Bank, 200 L
204 Fla A 2d CAOct 14, 200 The law contem lates a continuance o
the roceedings or entry o a deiciency udgment as a means o a oiding the
e ense and incon enience o an additional suit at law to obtain the balance o the
obligation owed by a debtor Id

Trial court has discretion to enter de iciency decree 020 , Fla Stat
200 ; Thomas, 0 So 2d at 1140 The court needs to hold an e identiary hearing
Merril  Nuum, 4 1So 2d 12 ,12 Fla d CA1 5 The court can enter a
de ault udgment ro ided the de endant was ro erly noticed Semlar Sa ings o
Florida, 541 So2d1 ,1 0 Fla 4th CA1

a The e ercise o discretion in denial o a deiciency decree must be
su orted by disclosed e uitable considerations which constitute sound and su icient
reasons or such action Larsen Allocca,1 So 2d 0, 04 Fla d CA1l
4 A cause o action or deiciency cannot accrue until ater entry o inal
udgment and a sale o the assets to be a lied to the satis action o the udgment
Chrestensen  Eurogest, Inc, 0 So 2d 4, 45 Fla 4th CA 2005 The amount
o de iciency is determined at the time o the oreclosure sale Este a Jordan,
So 2d Fla 5th CA1 The amount bid art oreclosure sale is not conclusi e
e idence o the ro ertys market alue Century Grou , Inc Premier Fianacial
Serices, 24So 2d 1, Fla 2d CA1l

a The a raisal determining the air market alue must be ro erly admitted
into e idence and be based on the sale date Flagshi State Bank o Jackson ille
rew E ui ment Com any, 250 2d 0, 10 Fla 5th CA1 1

b The ormula to calculate a de iciency udgment is the inal udgment o
oreclosure total debt minus the air market alue o the ro erty Morgan Kelly,
42So 2d 111 Fla d CA1 4
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¢ The amount aid by a mortgage assignee or a debt is legally irrele ant
to the issue o whether the assignee is entitled to a deiciency award ater a
oreclosure sale 7homas, 0 So 2d at 1141
4 Burden: The secured arty has the burden to ro e that the air market alue
o the collateral is less than the amount o the debt Chidnese  McCollem, 5 So
2d , Fla 4th CA 1 , Este a So 2d at owe er, the Third
istrict Court has held that the burden is on the mortgagor resisting a de iciency
udgment to demonstrate that the mortgagee obtained ro erty in oreclosure worth
more than the bid rice at the oreclosure sale Addison Mortgage Co et 1
So2d 104 Fla d CA1 See also, Thunderbird, Ltd Great American Ins
Co,5 So 2d12 ,12 Fla 1st CA1 0, court held that introduction o the
certiicate 0 sale rom the oreclosure sale showing that the bid amount at the
oreclosure sale was less than the amount o the debt shited the burden to the
mortgagee to go orward with other e idence concerning the air market alue o the
ro erty
5 enial o de iciency decree in oreclosure suit or urisdictional reasons, as
distinguished rom e uitable grounds, is not res udicata so as to bar an action or
de iciency Frumkes  Mortgage Guarantee Cor ,1 So 2d , 40 Fla d CA
1 5; Klondike, Inc ~ Blair, 211 So 2d 41,42 Fla 4th CA1
Reser ation o urisdiction in the inal udgment o oreclosure I urisdiction is
reser ed, new or additional ser ice 0 rocess on de endant is not re uired Este g,
So 2d at The motion and the notice o hearing must be sent to the attorney
o record or the mortgagor Id, NCNB Nat! Bank o Fla  Pyramid Cor ,4 So
2d 15, 155 Fla 4th CA 1 , de aulted de endant entitled to notice o
de iciency hearing owe er, the motion or de iciency must be timely iled I
untimely, the de iciency claim could be barred u on a ro riate motion by the
de endant under Rule 1420 e, Fla R Ci P 2010, Ffrohman Bar Or, 0 So 2d
, Fla 1 5 ; Steketee Ballance omes, Inc, So 2d , 5 Fla 2d
CA1l
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a No reser ation o urisdiction in the inal udgment motion or de iciency
must be made within ten 10 days o issuance o title Frumkes,1 at 40

b The lender can ile a se arate action or ost oreclosure de iciency
Section 020 , Fla Stat 2010 In ase arate action, the de endant has the right to
demand a trial by ury  obbs  Florida First Nat | Bank o Jackson ille, 4 0 So 2d
15,15 Fla 1st CA1 5 ; Bradberry Atlantic Bank o St Augustine, So 2d
124 , 1250 Fla 1st CA1 , ho ury trial right within oreclosure action Section
5501 2, Fla Stat 2010 mandates that inal udgments in a se arate action or
de iciency contain the address and social security number o the udgment debtor, i
known This re uirement is not im osed in a mortgage oreclosure action, in which
an /n rem udgment is sought

Statute o limitations

a A deiciency udgment or decree is barred when an action on the debt
secured by the mortgage is barred Barnes  Escambia County Em loyees Credit

nion,4 So 2d , 0 Fla 1st CA1 , abrogated on other grounds

b Section 511, Fla Stat 2010 im oses a i e year statute o limitations
or a oreclosure de iciency udgment

¢ A cause o action or de iciency does not accrue, and thus the statute o
limitations does not begin to run, until the inal udgment o oreclosure and
subse uent oreclosure sale Chrestensen, 0 So 2d at 45

There are statutory limitations im osed on a deiciency udgment when a
urchase money mortgage is being oreclosed Section 020 , Fla Stat 2010
includes language that im airs the entitlement to a de iciency udgment with res ect
to a urchase money mortgage, when the mortgagee becomes the urchaser at
oreclosure sale S eci ically, this statutory limitation ro ides: the com lainant shall
also ha e the right to sue at common law to reco er such de iciency, ro ided no suit
at law to reco er such de iciency shall be maintained against the original mortgagor in
cases where the mortgage is or the urchase rice o the ro erty in ol ed and
where the original mortgagee becomes the urchaser thereo at oreclosure sale and

also is granted a de iciency decree against the original mortgagor  Essentially, i the
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lender urchases the sub ect ro erty he has not incurred the damages and in act
may recou or roit at a later sale See also, nited Postal Sa ings Assn

Nagelbush, 55 So 2d1 Fla d CA1 , Taylor Prine, 1 2So 2d4 4,4 5

Fla 1 1

a One Florida court ruled in a case where the urchase money mortgagee

was also the urchaser that the all im ortant distinction in the case was that the

urchaser at the oreclosure sale was not the mortgagee but  an utter stranger to

the arties, a third arty urchaser, warranting re ersal o the trial courts denial o
de iciency udgment Lloyd Cannon, So 2d10 5,10 Fla 1st CA1 1

Bankruptcy

1 The automatic stay ro isionso 11 S C 2 enoins roceedings against
the debtor and against ro erty o the bankru tcy estate
a To a ly, the subect real ro erty must be listed in the bankru tcy
schedules as arto theestate 11 S C 541
2 Foreclosure cannot roceed until the automatic stay is li ted or terminated I
ro erty ceases to be ro erty o the bankru tcy estate, the stay is terminated
a The automatic stay in a second case iled within one year o dismissal 0 a
rior Cha ter , 11 or 1 automatically terminates 0 days a ter the second iling,
unless good aith is demonstrated 11 S C 2 C
b The third iling within one year o dismissal o the second bankru tcy case,
lacks entitlement to the automatic stay and any arty in interest may re uest an order
con irming the ina licability o the automatic stay
c Multi le bankru tcy ilings where the bankru tcy court has determined that
the debtor has attem ted to delay, hinder or de raud a creditor may result in the
im osition 0 an order or relie rom stay in subse uent cases o er a two year eriod
11 S C 2d 4
ebtors discharge in bankru tcy only rotects the subect ro erty to the

e tentthatitis arto the bankru tcy estate
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4 Foreclosure cannot roceed until relie rom automatic stay is obtained or
otherwise terminated, or u on dismissal o the bankru tcy case

Florida’s Expedited Foreclosure Statute
1 Enacted by 02 10, Fla Stat 2010

2 on iling o eriied com laint, lainti mo es or immediate re iew o

oreclosure by an order to show cause  These com laints are easily distinguishable
rom the usual oreclosure by the order to show cause

a The ailure to ile deenses or to a ear at the show cause hearing

resum ti ely constitutes conduct that clearly shows that the de endant has

relin uished the right to be heard Id

Not the standard ractice among oreclosure ractitioners, due to limitations:

a Statute does not oreclose unior liens;

b Procedures di er as to residential and commercial ro erties; and

c Statute only ro ides or entry o an /n rem udgment; a udgment on the

note or a de iciency udgment cannot be entered under the show cause rocedure

Common Procedural Errors

1 Incorrect legal descri tion contained in the:

a Original mortgage re uires a count or re ormation An error in the legal
descri tion o the deed re uires the oinder o the original arties as necessary arties
to the re ormation roceedings Chanrai In , Inc, Clement 5 So 2d , 40

Fla 5th CA1 O

b Com laint and lis endens re uires amendment

C Judgment Rule1540 a,Fla R Ci P 2010 go erns Fore am le, an
incorrect udgment amount which omitted the undis uted ayment o real estate
ta es could be amended LPP Mortgage Ltd  Bank o America, 2 So 2d 4 2, 4

Fla d CA 2002

d Notice o Sale re uires acating the sale and subse uent resale o
ro erty yte e elo ment Cor General Electric Credit Cor , 5 So 2d 1254
Fla d CA1
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e Certiicate o title a genuine scri eners error in the certi icate o title
can be amended owe er, there is no statutory basis or the court to direct the clerk
to amend the certiicate o title based on ost udgment trans ers o title, aulty
assignments o bid or errors in esting title instructions

1 An error in the certi icate o title which originates in the mortgage and is
re eated in the deed and notice o sale re uires the cancellation o the certi icate o
title and setting aside o the inal udgment Lucas Barnett Bank o Lee County, 05
So 2d 115 Fla 2d CA1 For e am le, lainti s omission o a mobile home
and its ehicle identi ication number IN included in the mortgage legal descri tion,
but o erlooked throughout the leadings, udgment and notice o sale, cannot be the
amended in the certi icate o title ue rocess issues concerning the mobile home

re uire the acating o the sale and udgment

Mortgage Workout Options

1 Reinstatement: Re ayment o the total amount in de ault or ayments behind
and restoration to current status on the note and mortgage
2 Forbearance: The tem orary reduction or sus ension 0 mortgage ayments
Re ayment Plan: Agreement between the arties whereby the homeowner
re ays the regularly scheduled monthly ayments, Ilus an additional amount o er
time to reduce arrears
4 Loan Modi ication: Agreement between the arties whereby one or more o
the mortgage terms are ermanently changed
5 Short Sale: Sale o real ro erty or less than the total amount owed on the
note and mortgage
a I the lender agrees to the short sale, the remaining ortion o the
mortgage debt, the di erence between the sale rice o the ro erty and mortgage
balance, the de iciency , may be orgi en by the lender
1 Formerly, the amount o debt orgi en was considered income
im uted to the seller and ta able as a ca ital gain by the IRS
Parker elaney,1 F 2d 455,45 1stCir 1 50 owe er,
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ederal legislation has tem orarily sus ended im utation o income
u on the cancellation o debt
eed in lieu o Foreclosure: The homeowner s oluntary trans er o the

home s title in e change or the lender s agreement not to ile a oreclosure action

Re ised 14 10
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Introduction

1 Foreclosure is the enorcement o a security interest by udicial sale o
collateral All mortgages shall be oreclosed o e uity 02 01, Fla Stat 2010
2 Definitions:

a Mortgage: any written instrument securing the ayment o money or
ad ances including liens to secure ayment o assessments or condominiums,
coo erati es and homeowners associations 020 , Fla Stat 2010

A mortgage creates only a s eciic lien against the ro erty; it is not a
con eyance o legal title or o the right o ossession 02, Fla Stat 2010 ; Fla
Nat! Bank TrustCo o Miami Brown,4 So 2d 4 1 4

b Mortgagee: reers to the lender; the secured arty or holder o the
mortgage lien 21 2 ,Fla Stat 2010

c Mortgagor: re ers to the obligor or borrower; the indi idual or entity who
has assumed the obligation secured by the mortgage lien 21 2 , Fla Stat
2010  The mortgagor holds legal title to the mortgaged ro erty o0 man
Semet, 1 So 2d 4, 52 Fla 4th CA1 5

To oreclosure the mortgage lien and e tinguish e uities o redem tion,

secured arties must ileaci ilaction 450 15, Fla Stat 2010

Lender’s Right to Foreclose

1 Constitutional obligation to u hold mortgage contract and right to oreclose F
S A Const Art1 10

a Right una ected by de endants mis ortune Lee County Bank  Christian
Mut Found, Inc,40 So 2d 44 ,44 Fla 2d CA1 1 ; Morris aite, 1 0 So
51,51 Flal 5

b Right not contingent on mortgagor s health, good ortune, ill ortune, or the
regularity o his em loyment ome Owners Loan Cor ilkes, 1 So 11,14
Fla 1

¢ Contract im airment or im osition o moratorium is rohibited by court Lee
County Bank  Christian Mut Foundation, Inc,40 So 2d44 ,44 Fla 1 1
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Default
1 Right to oreclosure accrues u on the mortgagor s de ault
2 Basis or de ault:
a mortgagor s ailure to tender mortgage ayments; or
b im airment o security, including ailure to ay ta es or maintain casualty
insurance

Acceleration

1 Acceleration gi es the mortgagee the authority to declare the entire mortgage
obligation due and ayable immediately u on de ault
2 Mortgage Acceleration Clause con ers a contract right u on the note or
mortgage holder which he may electtoenorce u ondeault a/id SunFed Sa
LoanAssn,4 1So 2d , 4 Fla 1 4
a Absent acceleration clause, lender can only sue or amount in de ault Kirk
an Petten, 21 So 2 Fla 1
Commencement u on deli ery o written notice o de ault to the mortgagor;
rior notice is not re uired unless it is a contractual term  Millett
Pere , 41 So 2d 10 Fa d CA1 2; Fowler First Sa Loan Assn o
euniak S rings, 4 So 2d 0, 4 Fla 1st CA1 4, ilingo com laint is notice
0 acceleration
4 Pre acceleration mortgagor may de eat oreclosure by the ayment o
arrearages, thereby reinstating the mortgage Pici  First nion Nat/ Bank o
Florida, 21 So 2d 2, Fla 2d CA1

Statute of Limitations

1 Fi e year statute o limitations eriod a lies s eciically to mortgage
oreclosure actions 5112 c, Fla Stat 2010; Farmers  Merch Bank
Riede,5 550 2d , 5 Fla 1st CA1 0

2 Commencement o limitations eriod:

a General rule commencement u on accrual o the cause o action; this

occurs when the last element o the cause o action is satisied or e am le, de ault
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5011, Fla Stat 2010 ; Maggio et o Labor Em loyment Sec, 10 So

2d Fla 2d CA 2005

b A note or other written instrument when the irst written demand or
ayment occurs Ruh/ Perry, 0So 2d 5, 5 Flal O

¢ Oral loan ayable on demand commencement u on demand or ayment
Mosher Anderson, 1 So 2d 12, 1 Fla 2002

Tolling o the limitations eriod acknowledgment o the debt or artial loan
ayments subse uent to the acceleration notice toll the statute o limitations
50511 , Fla Stat 2010 ; Cadle Com any  McCartha, 20 So 2d 144, 145
Fla 5th CA 200

a Tolling e ect starts the running anew o the limitations eriod on the

debt ester Rigdon, 110So 2d4 0,4 4 Fla 1st CA1 5
Jurisdiction

1 Courts udicial authority o er real ro erty based on /n rem urisdiction
2 Two art test to establish /n rem urisdiction: 1 urisdiction o er the class o
cases to which the case belongs, and 2 urisdictional authority o er the ro erty or
res that is the sub ect o the contro ersy Ruth et o Legal A airss, 4 So 2d
11,15 Fla1

a Class o case urisdictional arameters deined by Article  Section
5 b, Florida Constitution, im lemented by Section 2 0122 g, Fla Stat 2010
Ale de Cor Nachon Enter, Inc, 41 So 2d 5 Fla 1 4, concurrent e uity

urisdiction o er lien oreclosures o real ro erty that all within statutory monetary

limits 7d, at
b Jurisdictional authority o er real ro erty only in the circuit where the
land is situated ammond SY eeloers, LLC, 51 So 2d 5, Fla 2d

CA 200 Goedmakers  Goedmakers, 520 So 2d 5 5, 5 Fla 1 ;. court
lacks /n rem urisdiction o er real ro erty located outside the courts circuit I real

ro erty lies in two counties, the oreclosure suit may be maintained in either county,
howe er, the notice o sale must be ublished in both 02 04, Fla Stat 2010
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Parties to the Foreclosure Action

Plaintiff
1 Must be the owner holder o the note as o the date o iling suit Je Ray
Cor Jacobsen, 5 So 2d 5 Fla 4th CA 1 0; see also, M S ecialty
Mortgage, LLC Salomon, 4So 2d 0, 2 Fla 4th CA 2004
a The holder o a negotiable instrument means the erson in ossession o
the instrument ayable to bearer or to the identiied erson in ossession
1201 21, Fla Stat 2010
1 Endorsement in blank  where unsigned and unauthenticated, an original
note is insu icient to establish that the lainti is the owner and holder o the note
Must ha e a ida its or de osition testimony establishing lainti as owner and holder
Riggs Aurora Loan Ser ices, LLC, 2010 L 15 1 Fla 4th CA4 21 10
b The holder may be the owner or a nominee, such as a ser icer, assignee or
a collection and litigation agent Rule 1210a,Fla R Ci P 2010 ro ides that an
action may be rosecuted in the name o an authori ed erson without oinder o the
arty or whose bene it the action is brought See also, Kumar Cor No al Lines,
ltd,4 2S0 2d11 ,11 4 Fla d CA1 5
¢ Plainti s nominee has standing to maintain oreclosure based on real arty
in interest rule Mortgage Electronic Registration Systems, Inc Re oredo, 55 So
2d Fla d CA 200 , MERS was the holder by deli ery o the note ; Mortgage
Elec Registration Systems, Inc Aie 5So 2d 151 Fla 2d CA 200 ;
Philogene  ABN AMRO Mortgage Grou , Inc, 4 So 2d 45 Fla 4th CA 200
2 Assignment o note and mortgage Plainti should assert assignee status in
com laint Absent ormal assignment o mortgage or deli ery, the mortgage in e uity
asses as an incident o the debt Perry  Fairbanks Ca ital Cor , So 2d 25,
2 Fla 5th CA 2004 ; Johns Gillian,1 4 Fla 55,5 Fla 1 ;ooarren
Seminole Bond Mortg Co, 12 Fla 10 Fla 1 , security ollows the note, the
assignee o the note secured by a mortgage is entitled to the bene its o the security

Assignments must be recorded to be alid against creditors and subse uent
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urchasers 0102, Fla Stat 2010 See also, Glynn  First nion Nat/ Bank,
12So 2d 5, 5 Fla 4th CA 2005
a No re uirement o a written and recorded assignment o the mortgage to
maintain oreclosure action where e idence establishes lainti as owner and holder
o the note on date o iling suit Perry, So 2dat 2 ; MS ecialty Mortgage,
LLC 4So 2d at 2; Chem Residential Mortgage  Rector, 42 So 2d 00 Fla
st CA 1 ; O ord  Eastern Mortg Sec Co,1 So 52 Fla 1
owe er, the incom lete, unsigned and unauthenticated assignment o mortgage
attached as an e hibit to ur orted mortgage holder and note holders res onse to
motion to dismiss did not constitute admissible summary udgment e idence su icient
to establish standing BAC Funding Consortium, Inc ISAOCA ATIMA  Jean Jac ues,
2010 L4 41 Fla A 2 CAFeb 12,2010 I Ilainti has an assignment o
mortgage recorded rior to the date o iling suit, then he can enorce e en i
ossession 0 note ne er hysically deli ered Florida courts recogni e constructi e
deli ery  The absence o the note does not make a mortgge unen orceable
Lawyers Title Ins Co Inc  No astar Mortgage, Inc, 2 So 2d , Fla 4th
CA 2004 Assignment may be by hysical deli ery ro ide e idence or by written
assignment
MERS hat is it Mortgage Electronic Registration Systems is a cor oration

which maintains an electronic registry tracking system o ser icing and ownershi
rights to mortgages throughout the nited States In many cases MERS is the
mortgagee o record and is identi ied in the mortgage On each MERS loan there is
an 1 digit number used or tracking Through the MERS ser icer I number,
homeowners can identi y their lender with borrower name and ro erty address
4 Since the romissory note is a negotiable instrument, lainti must resent the
original note or gi e a satis actory e lanation or its absence 0 5 1, Fla Stat
2010 ; State Street Bank and Trust Co Lord, 51So 2d 0, 1 Fla 4th CA

200 A satis actory e lanation includes loss, thet, destruction and wrong ul
ossession o the note 011, Fla Stat 2010 Reestablishment o the
note is go erned by 0 12,Fla Stat 2010

6
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Necessary and Proper Defendants
1 The owner o the ee sim le title only indis ensable arty de endant to a

oreclosure action English  Bankers Trust Co o Cali , N A, 5 So2d 1120, 1121
Fla 4th CA 2005 Foreclosure is oid i titleholder omitted /& I as ouse ails to
sign the mortgage, lender may still oreclose on ro erty owned by husband and wi e
when both s ouses knew o loan and urchased in oint names Countrywide ome
Loans Kim, So 2d 250 Fla 2005

a Indis ensable arties de ined necessary arties so essential to a suit that

no inal decision can be rendered without their oinder Sudho Federal Nat/
Mortgage Assn, 42 So 2d 425,42 Fla 5th CA 200
2 Failure to oin other necessary arties they remain in the same osition as

they were in rior to oreclosure Abdoney York, 0 So 2d 1, Fla 2d CA
2005

Omitted arty only remedies are to com el redem tion or the re oreclosure
in a suit de no o Id,; winn Plumbing Co New Miami Shores Cor , 12 So 2d

0, Flal1 O

4 eath o titleholder rior to entry o inal udgment bene iciaries o the
titleholder and the ersonal re resentati e are indis ensable arties Cam bell
Na ol So 2d 12 2 Fla 2d CA 2001

a I indis ensable arties not oined, action abated ending ro er oinder
Id As such, suit against a decedent alone will result in abatement

b Post udgment death o titleholder, these arties are not deemed
indis ensable arties a /s Scott, 120So 1 Fla 1 2
5 Necessary arties to the oreclosure action all subordinate interests recorded
or ac uired subse uent to the mortgage

a Includes: unior mortgagees, holders o udgments and liens ac uired a ter
the su erior mortgage, lessees and tenants arties in ossession o the real ro erty
Posnansky  Breckenridge Estates Cor , 21 So 2d , Fla 4th CA 1 ;

Commercial Laundries, Inc,  Gol Course Towers Associates, 5 So 2d 501, 502
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b I unior lien holders are not oined, their rights in the real ro erty sur i e
the oreclosure action

¢ Joinder o original arties to the deed or mortgage are essential when a
re ormation count is needed to remedy an incorrect legal descri tion contained in the
deed and or mortgage Chanrai In , Inc  Clement, 5 So 2d , 40 Fla 5th

CA1 0 As such, the original grantor and grantee are necessary arties in an
action to re orm a deed Id

Prior titleholders that signed the note and mortgage do not ha e to be named
in the oreclosure action unless:

a Mortgagee seeks entry o a deiciency udgment against the rior
unreleased mortgagors in the oreclosure action PMI Ins Co  Ca endar, 15 So
2d 10, 11 Fla d CA1
Superior Interests
1 First or senior mortgagees are ne er necessary or ro er arties to the
oreclosure action by the unior mortgagee Garcia Stewart, 0 So 2d 111 , 111
Fla 4th CA 2005 ; Poinciana otel o Miami Beach, Inc  Kasden, 0 So 2d ,
401 Fla d CA1

a Senior liens are una ected by the oreclosure 0 a unior mortgage
2 Purchase money mortgage defined roceeds o the loan are used to
ac uire the real estate or to construct im ro ements on the real estate 2a,
Restatement Third o Pro erty; Mortgages 200  The urchase and con eyance o
real ro erty occur simultaneously and are gi en as security or a urchase money
mortgage

a Purchase money mortgages riority o er all rior claims or liens that
attach to the ro erty through the mortgagor, e en i latter be rior in time
BancFlorida ayward, So 2d 1052, 1054 Fla 1 . Sarmiento  Stockton,

hatley, a in Co, So 2d 105,105 Fla d CA1 1
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1 Priority does not e tend beyond the amount o the urchase money
ad anced ditibank  Carteret Sa Bank, FA, 12 So 2d5 , 01 Fla 4th CA
1 2
Association Liens and Assessments
1 Condominium Associations Section 1 11 1 b, Fla Stat 2010
establishes the liability o the irst mortgagee, its successor or urchaser or
condominium assessments and maintenance as the lesser o :

a units un aid common e enses and regular eriodic assessments which
came due months rior to title ac uisition; or

b one er cent o the original mortgage debt ro ided condominium
association is oined as a de endant

1 The law is clear that the urchaser o a condominium unit has liability or
un aid condominium assessments 1 11 , Fla Stat 2010 This statutory ca ,
limits the liability o oreclosing mortgagees or un aid condominium assessments that
become due rior to ac uisition o title This sa e harbor a lies only to the irst
mortgagee or a subse uent holder o the irst mortgage Bay oldings, Inc 2000
Island Boule ard Condo Assn, 5 So 2d 11 Fla d CA 2005 The term

successor or assignee as used with res ect to a irst mortgagee includes only a
subse uent holder o the irst mortgage 1 11 1 g, Fla Stat 2010 Other
entities that ac uire title are not entitled to this limitation o liability and are ointly
and se erally liable or all un aid assessments that come due u to the time o
trans er o title 1 11 1 a,Fla Stat 2010

2 omeowners Association s Section 20 052 c 1, Fla Stat 2010
establishes the liability o the irst mortgagee, its successor or urchaser or
homeowner s assessments and maintenance as the lesser o :

a arcels un aid common e enses and regular eriodic or s ecial
assessments which accrued 12 months rior to ac uisition o title; or

b one ercento the original mortgage debt

Cc omeowners Associations lien or assessments had riority o er urchase

money mortgage where Associations declaration o co enants contained e ress
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ro ision establishing riority Assn o Poinciana il A atar Pro s, 24 So 2d
555 Fla5th CA1l
d The limitations on the irst mortgagee s liability only a ly i the lender iled
suit and initially oined the homeowners association as a de endant
20 052 c,Fla Stat 2010
e Statutory re isions o the 200 Legislature ailed to remedy the otential
su er riority o liens recorded rior to July 1, 200 Prior statutory ersion
amended by the 200 Legislature ga e homeowner s association liens a riority, e en
i the mortgage was iled irst in time Arguably, many homeowners associations
ha e subordination language in their declaration o co enants ro iding that their lien
is subordinate to the mortgage  owe er, the subordination language is not standard
in all declarations Any challenge to the riority i the mortgage will likely be resol ed
on the basis o im airment o contract
Re erse oreclosures deined where association takes title and ursues
lender or where association sets done the motion or summary udgment due to
delays by lenders
4 Cannot orce lenders to ay association ees during endency o oreclosure
S Bank Nat! Assn as Trustee Tadmore, 200 L42 101 Fla d CA
1220
Judament Liens
1 Section 5510 1, Fla Stat 2010 a lies to udgment liens
a Re uirements: 1 must contain address o the arty in the udgment or in
an accom anying a ida it; and 2 acertiied co y o udgment lien must be recorded
in the o icial records o the county
b Judgment liens recorded a ter July 1, 1 4 retain their udgment lien status
ora eriod o 10 years rom recording A udgment lien is renewable by recording a
certi ied co y o the udgment containing a current address rior to the e iration o
the udgmentlien 55102, Fla Stat 2010
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Filing of the Lis Pendens

1 Filing o lis endens cuts o the rights o any erson whose interest arises
ater iling Bowers Pearson,1 5S0 52 Fla 1 1

a Constitutes bar to the en orcement against the sub ect real ro erty o any
other unrecorded interests and liens unless the holder o the unrecorded interest
inter enes within twenty days o the notice o the lis endens 4 2 1 b, Fla
Stat 2010
2 alidity o a notice o lis endens is one year rom iling 4 2 2,Fla Stat
2010

a E ce tion: One year eriod may be tolled by the trial courts e ercise o
discretion or a ellate re iew Olesh  Greenberg, So 2d2 ,242 Fla 5th CA
200 ; onmitschke Collande Kramer, 41 So 2d4 1,4 2 Fla d CA 2002

Lis endens automatically dissol ed u on dismissal o oreclosure Rule
1420 ,Fla R Ci P 2010

a Lis endens reied or reinstated u on the re ersal o dismissal
onmitschke Collande, 41 So 2d at4 2

The Foreclosure Complaint

1 Florida Su reme Court Form or oreclosure Form 1 44, Fla R Ci P
2010 Re uisite allegations assert: urisdiction, de ault, acceleration and the legal
descri tion o the real ro ety As o 211 10, com laint must be eriied Rule
1110b,Fla R Ci P 2010
a Plainti must allege that he is the resent owner and holder o the note
and mortgage Edason Cent Farmers Trust Co, 12 So , 00 Fa1 O
b I lainti is a nonresident cor oration, it must com ly with the condition
recedent o iling a nonresident bond, u on commencement o the action 5 011,
Fla Stat 2010 I Ilainti has ailed to ile the re uisite bond within 0 days a ter
commencement, the de endant may mo e or dismissal ater 20 days notice to

lainti
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c Ruel110a,Fla RC P 2010 mandates that a co y o the note and
mortgage be attached to the com laint Eigen F IC 4 2So 2d 2 Fla 2d CA
1

d I note and mortgage assigned, com laint should allege assignment
Attachment o the assignment is re erred but may not be re uired since the cause o
action is based on the mortgage; not the assignment Rule 11 0a,Fla R Ci P
2010, M S ecialty Mortgage, LLC Salomon, 4So 2d 0, 2 Fla 4th CA
2004 ; Chemical Residential Mortgage  Rector, 42 So 2d 00 Fla 1st CA 1 ;
Johns  Gillian, 1 4 So 140, 144 Fla 1

e Junior lien holders allegation is su icient i it states that the interest 0 a
de endant accrued subse uent to the mortgage and he is a ro er arty InterNat/
Kaolin Co ause,4 So , Fla10

Federal ta lien allegation must state interest o the nited States o
America, including: the name and address o the ta ayer, the date and lace the ta
lien was iled, the identity o the Internal Re enue o ice which iled the ta lien and i
a notice o ta lien was iled Title 2 S C 2410b Aco yo theta lien
must be attached as an e hibit

g Local ta ing authority or State o Florida arty de endant allegation
should state with articularity the nature o the interest in the real ro erty

041 2, Fla Stat 2010

h  Com laint must include statement o de ault e ault based on un aid

ta es or insurance must be allege de ault with articularity Siah oosh  Nor Pro s,
So 2d , Fla 4th CA1

i Com laint should allege com liance with condition recedent, articularly

notices
Legal descri tion o the sub ect real ro erty

k Attorney ees must be led oritis wai ed Stockman owns,5 So
2d 5, Fla 1 1 Allegation as to obligation to ay a reasonable attorney ee
is su icient to claim entitlement allace  Gage, 150 So , 00 Fla 1 The

claim o attorney ees is based on contractual language in the note and mortgage
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|  Additional counts include: reestablishment o the note and re ormation
Reestablishment o the note is necessary i the note is lost; re ormation o the note is
needed i material terms are missing Re ormation o the mortgage a liesi there is
a legal descri tion discre ancy; re ormation o deed is there is a deed roblem

m  eiciency udgment i lainti seeks a de iciency, the guarantors must

be sued

Original Document Filing and Reestablishment of the Note

1 Note Lender is re uired to either resent the original romissory note or gi e
a satis actory e lanation or the lenders ailure to resent it rior to it being
enorced Nat/ Loan In estors, L P  Joymar Associates, So 2d 54 , 550 Fla
d CA 2000

a Alimited e ce tion a lies to lost, destroyed or stolen instruments Id
2 A lost romissory note is a negotiable instrument 1041 1, Fla Stat
200 ; Thom son  First nion Bank, 4 So 2d 11 Fla 5th CA1 4

a Loss or unintentional destruction o a note does not a ect its alidity or
en orcement

Reestablishment o the lost note An owner o a lost, stolen or destroyed
instrument may maintain an action by showing roo o his ownershi , acts that

re ent the owner rom roducing the instrument and roo o the terms o the lost

instrument 0 12, Fla Stat 2004 ; Lawyers Title Ins Co, Inc  No astar
Mortgage, Inc, 2 So 2d , Fla 4th CA 2004 ; Gutierre Bermude , 540
So 2d , 0 Fla 5th CA1

a Owner o note is not re uired to ha e held ossession o the note when the
loss occurred to maintain an action against the mortgagor  eaktor Menende , 0
So 2d 124, 12 Fla d CA 2002 Further, lainti is not re uired to ro e the
circumstances o the loss or destruction o the note to seek en orcement 7d, at 12
Plainti must show only that it was entitled to en orce the note at the time o loss or
that it has directly or indirectly ac uired ownershi o the instrument rom a erson

who was entitled to en orce the instrument when loss 0  ossession occurred
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011 a,Fla Stat 2010 ; MERS Badra, 1So 2d 10 , 10 Fla 4th
CA 200
b I lainti is notin ossession o the original note and did not reestablish it,
lainti cannot oreclose on the note and mortgage 0 11,Fla Stat 2004 ;
asma In est, LLC  Realty Associates Fund III, L P 45 F Su 2d 12 4, 1 02
S Fla 200
¢ The iling o a du licate co y o the note is su icient to satis y statutory
re uirements in a oreclosure action Perry  Fairbanks Ca ital Cor , So 2d 25
Fla 5th CA 2004 I there is no co y, Plainti should ile a lost note a ida it,
ledger or a summary o loan terms
1 Checklist for lost note affidavit:
a original rinci al balance;
b signators and date note e ecuted;
Cc rate o interest;
d un aid balance and de ault date;
e a iant status must be banking re resentati e with
knowledge o the articular loan;
indemnity language, recluding subse uent oreclosure
udgment on the same note
d here the original note is lost, the court may re uire indemni ication o
the borrower or subse uent rosecution on the note and may re uire a bond to
secure same Lo ingood  Butler Construction Co, 1 1 So 12 ,15 Fla 1 0
Consider bonds articularly where there is a securiti ed trust
1 Mortgage Co y 0 mortgage is su icient Perry, So 2dat 2
a Mortgage must contain correct legal descri tion Lucas Barnett Bank o
Lee County, 05So 2d 115,11 Fla 2d CA1 I not, inal udgment must be

set aside  owe er, this can be corrected rior to inal udgment
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Fair Debt Collection Practices Act (FDCPA)

1 Pur ose eliminate abusi e debt collection ractices by debt collectors and to

romote consistent State action to rotect consumers against debt collection abuses
15 SC 1 2e
2 Some Florida courts held attorneys engaged in regular oreclosure work met
the general de inition o debt collector and are sub ect to the F CPA  Sandlin
Sha iro, 1 F Su 15 4, 15 M Fla 1 , law irm engaged in collection
oreclosure work was considered a debt collector where the irm sent corres ondence
ad ising o ayo and reinstatement igures and directed mortgagors to ay the law
irm

nder F CPA, a debt collector s obligation to send a Notice 0  ebt is triggered
by an initial communication with the consumer McKknight Benite , 1 F Su
101,104 M Fla 2001

a Filing o suit is not an initial communication which otherwise would ha e
gi en rise to notice and eri ication rights  Acosta Cam bell, 200 L 04 2
M  Fla 200

b Foreclosure law irms ha e ado ted the ractice o attaching to their
com laint: Notice Re uired under the Fair ebt Collection Practice Act  This notice
held ine ecti e in Martine  Law O iceso a idJ Stern,2 BR 52 Bank S
Fla 2001

Mandatory Mediation of Homestead Foreclosures

1 Based on the e onential increase in ilings 0 mortgage oreclosure cases in
the Ele enth Judicial Circuit Court, the Chie Judge im lemented our Administrati e
Orders in the ollowing se uence:

a Administrati e Order 0 0 a lies to all residential oreclosure actions
in ol ing homestead ro erties iled on or ater May 1, 200  AO 0 0 established
the 11" Circuit omestead Access to Mediation Program C AMP mandating
mandatory mediation o homestead oreclosures rior to the matter being set or inal

hearing At the time o iling the com laint, Plainti is re uired to transmit to the
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Program Manager, the Collins Center, a notice orm Form A with borrower s contact
in ormation  ithin i e days o iling the com laint, Plainti must tender a cost check
in the amount o0 50 00 to co er the administrati e costs o the mediation The
Collins Center res onsibilities include: contacting the borrower, re erring the borrower
to inancial counseling and making inancial documentation a ailable electronically to
the Plainti  Plainti s counsel and the borrower are re uired to be hysically resent
at mediation; the lender s re resentati e must attend, but is allowed to artici ate by
tele hone ithin ten days o the com letion o the mediation, the mediator must
re ort the mediation results to the court

b  Administrati e Order 0 0 re ised the ollowing orms: the ci il co er
sheet, Plainti s certiication o settlement authority, Plainti s certiication o
residential mortgage oreclosure case status and the inal udgment o oreclosure

This Administrati e Order s eciically e em ts condominium and homeowners
association ee oreclosures, ri ate in estor mortgage oreclosures, oreclosures o
non homestead ro erties and construction lien oreclosures

¢ Administrati e Order 0 0 Al acknowledged the statutory authority o the
Clerk o the Courts to conduct the sale o real or ersonal ro erty by electronic
means This Administrati e Order urther roscribed adherence to certain rocedures
concerning tenant occu ied residential ro erties under the Protecting Tenants at
Foreclosure Act o 200 Amending the s eciic ormat o the inal udgment o
oreclosure, this Administrati e Order rohibited the issuance o immediate writs o
ossession

d Administrati e Order 0 1 res onded to the Clerk o the Courts re uest
or ormal a ro al to conduct on line auctions, in lieu 0 on site auctions or the sale
o real ro erty
2 On ecember 2 , 200 , the Florida Su reme Court issued Administrati e Order
0 54, ado ting the recommendations o the Task Force on Residential Mortgage
Foreclosure Cases and establishing a uni orm, statewide managed mediation rogram
The Florida Su reme Court a ro ed the Task Forces Model Administrati e Order,

with minor changes to be im lemented by each circuit chie udge
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On February 2 , 2010, the Ele enth Judicial Circuit Court issued Administrati e
Order 10 0 A1 re uiring mandatory mediation o all homestead mortgage oreclosure
actions sub ect to the ederal Truth in Lending Act, Regulation Administrati e
Order 100 A 1 a lies to actions iled a ter March 2 , 2010 S eciically e em ted
rom this Administrati e Order are condominium and homeowners association ee
oreclosures and mechanics and construction lien oreclosures This Administrati e
Order constitutes a ormal re erral to mediation through the Residential Mortgage
Foreclosure Mediation RMFM Program; arties are ineligible or de ault udgment, a
summary udgment or inal hearing until they ha e ully com lied with mediation
re uirements

Basic Procedural Re uirements o Administrati e Order 10 0 Al include:

a hen suit is iled, lainti must ile a com leted Form A with the Clerk
listing the last known mailing address and hone number or each arty One
business day a ter iling the com laint, lainti must transmit Form A to the Program
Manager o the RMFM along with the case number o the action The Collins Center
or Public Policy, Inc is the contract Program Manager in the Ele enth Judicial Circuit
At the time o the iling o the com laint, the Plainti must tender RMFM ees in the
amount o 400 00; the balance o ees in the amount o 50 00 must be aid by
Plainti within 10 days a ter notice o the mediation con erence

b on recei t o Form A, the Program Manager must contact the borrower
and re er the borrower an a ro ed mortgage oreclosure counselor Foreclosure
counseling must be com leted no later than 0 days rom the Program Managers
initial contact with the borrower I the Program Manager is unable to contact the
borrower within this time rame, the borrower will ha e been deemed to elect
non artici ation in the RMFM Program

C The Program Manager must transmit the borrower s inancial disclosure
or mediation no later than 0 days a ter the Program Manager recei es Form A rom
Plainti

d The Program Manager shall schedule a mediation session no earlier than

0 days and no later than 120 days a ter suit is iled
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e Plainti s re resentati e may a ear by tele hone u on 5 days notice

rior to the mediation; lainti s attorney, the borrower and the borrower s attorney,
i any, must attend in erson  The court may dismiss the action without re udice or
im ose other sanctions or ailure to attend ithin 10 days a ter com letion o
mediation, the mediator must issue a re ort ad ising the court as to the arties

attendance and result

Service of Process

1 ue ser ice 0 rocess is essential to satis y urisdictional re uirements o er
the sub ect matter and the arties in a oreclosure action Rule10 0, Fla R o Ci
P 2010 and Cha ters4 and 4 o the Florida Statutes
2 Ser ice 0 rocess must be made u on the de endant within 120 days a ter the
iling o the initial leading Rule10 0 ,Fla R Ci P 2010 Absent a showing o
e cusable neglect or good cause, the ailure to com ly with the time limitations may
result in the courts dismissal o the action without re udice or the dro ing o the
de endant
Personal Service
1 Section 4 01 1, Fla Stat 2010 re uires that ser ice 0 rocess be
e ectuated by a certi ied rocess ser er on the erson to be ser ed by deli ery o the
com laint or other leadings at the usual lace o abode or by lea ing the co ies at
the indi iduals lace o abode with any erson residing there, who is 15 years o age
or older and in orming them o the contents 4 2 , Fla Stat 2010

a Ine ecti e ser ice Lea ing ser ice o rocess with a doorman or with a
tenant, when the de endant does not reside in the a artment is de ecti e ser ice
Grosheim  Green oint Mortgage Funding, Inc, 1 So 2d 0, 0 Fla 4h CA
2002 E idence that erson resides at a di erent address rom ser ice address is
ine ecti e ser ice Al are State Farm Mut Ins Co, 5So 2d1 1 Fla d CA
1 4

b Judgment sub ect to collateral attack where lainti did not substantially

com ly with the statutory re uirements o ser ice
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2 Substitute ser ice authori ed by Section 4 01 2, Fla Stat 2010
Substitute ser ice may be made u on the s ouse o a erson to be ser ed, i the
cause o action is not an ad ersary roceeding between the s ouse and the erson to
be ser ed, and i the s ouse resides with the erson to be ser ed
a Statutes go erning ser ice 0 rocess are strictly construed General de
Seguros, S A Consol Pro Cas Ins Co, So 2d 0, 1 Fla d CA
2001 re ersed with directions to acate de ault udgment and wuash ser ice o
rocess since substituted ser ice was not er ected
b se o riate couriers or Federal E ress held in alid Id,; FNMA
Fandino, 51 So 2d 52, 5 Fla d CA 2000, trial courts oiding o udgment
a irmed based on lainti s ailure to strictly com ly with substitute ser ice 0 rocess
which em loyed Fede
¢ E ading ser ice o rocess deined by statute as concealment o
whereabouts 4 1 11, Fla Stat 2010 ; Bodden Young, 422 So 2d 1055 Fla
4th CA1 2
1 The Florida case which clearly illustrates concealment is Luckey
Smathers Thom son, 4 So 2d5 Fla d CA1 In Luckey, the
deendant had or the ur ose o a oiding all legal matters, secreted
himsel rom the world and li ed in isolation in a high security a artment
re using to answer the tele hone or e en to 0 en his mail Id at 54 The
Third istrict Court o A eal a irmed the trial courts decision denying
de endants motion to acate the writ 0 e ecution and le y o sale based on a
record 0 genuine attem ts to ser e the de endant The Third istrict Court
urther o ined that there is no rule o law which re uires that the o icers o
the court be able to breach the sel im osed isolation in order to in orm the
de endant that a suit has been iled against him 7d
2 E ecti e roo o e ading ser ice must demonstrate lainti s attem ts in
light o the acts o the case des ite rocess ser ers 1 unsuccess ul attem ts
at ser ice, e asion was not ro ed based on e idence that the ro erty was

occu ied and de endants ehicle arked there ise armner, 2 So 2d
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51,52 Fla 5th CA 200 orking whose lace o em loyment was
known to the sheri was not concealing hersel or a oiding rocess, sheri
only attem ted ser ice at the residence during work hours Styles nited
Fid  Guaranty Co,42 So 2d 04 Fla d CA1 2
Statutory re uirements satisied i a ers let at a lace rom which the
erson to be ser ed can easily retrie e them and i the rocess ser er
takes reasonable ste s to call the deli ery to the attention o the erson to be
ser ed Olin Cor aney, 245 So 2d Fla4th CA1 1
Ser ice on a cor oration may be ser ed on the registered agent, o icer or
director Section 4 0 12 b, Fla Stat 2010 i the address ro ided or the
registered agent, o icer, director, or rinci al lace o business is a residence or
ri ate mailbo , ser ice on the cor oration may be made by ser ing the registered
agent, o icer or director in accordance with 4 0 1, Fla Stat 2010
Constructive Service by Publication
1 Section4 011 1, Fla Stat 2010 identi ies the en orcement o a claim o lien
to any title or interest in real ro erty such as oreclosure actions
2 Sections 4 021 40 041, o the Florida Statutes go ern constructi e ser ice or
ser ice by ublication Constructi e ser ice statutes are strictly construed against the
arty seeking to obtain ser ice Le enson  McCarty, So 2d 1, 1 Fla 4th
CA 2004
Ser ice by ublication only a ailable when ersonal ser ice cannot be made
Godsell nited Guaranty Residential Insurance, 2 So 2d 120 , 1212 Fla 5th
CA 200 , ser ice by ublication is oid when lainti knew o the de endants
Canadian residency, but merely er ormed a ski trace in Florida and made no diligent
search and in uiry to locate Canadian address ; Gross  Fidelity Fed Sa Bank o
Fla,5 So 2d 4, 4 Fla 4h CA 1 1, a ellate court re ersed and
remanded to uash ser ice 0 rocess and de ault based on Ilainti s knowledge o
de endants out o state residence address and subse uent ailure to attem t ersonal

ser ice
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a Plainti  must demonstrate that an honest and conscientious e ort,
reasonably a ro riate to the circumstances, was made to ac uire the necessary
in ormation and com ly with the a licable statute or Cha, Inc ollingsworth,

So 2d , Fla 4th CA 2004, de ault udgment re ersed based on
lainti s crucial miss elling o de endants name and subse uent search on wrong
indi idual

b Condition recedent to ser ice by ublication Section 4 041, Fla Stat,
2010, re uires that the Ilainti ile a sworn statement that shows 1 a diligent
search and in uiry has been made to disco er the name and residence o such

erson, 2 whether the de endantis o ertheageo 1 , o i unknown, the statement
should set orth that it is unknown, and the status o the de endants residence,
whether unknown or in another state or country  Section 4 051, Fla Stat 2010
a lies to ser ice by ublication on a cor oration

c Plainti is entitled to ha e the clerk issue a notice o action subse uent to
the iling o its sworn statement Pursuantto 4 0, Fla Stat, 2010, the notice
re uires de endant to ile de enses with the clerk and ser e same u on the lainti s
attorney within 0 days a ter the irst ublication o the notice

1 Notice ublished once each week or two consecuti e weeks,
with roo o ublication iled u on inal ublication
4 101 c 2, Fla Stat 2010
d A ida it o diligent search need only allege that diligent search and
in uiry ha e been made; it is not necessary to include s eciic acts Floyd FNMA,
04 So 2d 1110, 1112 Fla 5th CA1 , inal udgment and sale acated based
on lainti s ailure to conduct diligent search to disco er deceased mortgagor s heirs
residence and ossession 0 the sub ect ro erty owe er:
1 Better racticeisto ileana ida it o diligent search that
contains all details o the search  emars il o Sandalwood
Lakes omeowners Assn, 25So 2d 121 , 1222 Fla 4th CA

1 , lainti s attorney ailed to conduct diligent search and
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in uiry by neglecting to ollow u on leads which he knew were
likely to yield de endant s residence
a Diligent search and inquiry checklist
Form1l 24,Fla R Ci P 2010 contains a basic checklist o a diligent
search and in uiry to establish constructi e ser ice This Form adds consideration o
in uiry o tenants as to the location o the owner landlord o tenant occu ied
ro erty Further, the Form utili es the ollowing sources:
1 In uiry as to occu antsin ossession o the sub ect ro erty;
2 In uiry o neighbors;
Public records search o criminal ci il actions;
4 Tele hone listings;
Ta collector records;
tility Co records;
Last known em loyer;
S Post O ice;
Local olice de artment, correctional de artment;
10 Local hos itals;
11 Armed Forceso the S;
12 e artmento ighway Saety Motor ehicles;
1 School board enrollment eri ication, i de endant has children;
14 Anin uiry o the i ision o Cor orations, State o Florida, to
determine i the de endant is an o icer, director or registered
agent;
15  oter registration records
The lainti bears the burden 0 roo to establish the legal su iciency o
the a ida it when challenged 7d 1 constructi e ser ice 0 rocess is dis uted, the
trial court has the duty o determining: 1 i the a ida it o diligent search is legally
su icient; and 2 whether the lainti conducted an ade uate search to locate the
de endants First ome iew Cor Guggino, 10 So d14,15 Fla d CA
200
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g Diligent search test whether lainti reasonably em loyed the
knowledge at his command, made diligent in uiry, and e erted an honest and
conscientious e ort a ro riate to the circumstances She heard eutsche Bank
Trust Co Ams, 22 So 2d 40, 4 Fla 5th CA 200 , re ersed and oided
udgment as to de endant wi e based on lainti s ailure to strictly com ly with
statute, when they had been in ormed o de endants correct address in England
Plainti s reliance on constructi e ser ice, when a doorman in New York re eatedly
inormed the rocess ser er o the eendants location in Florida, relects an
insu icient amount o reasonable e orts to ersonally ser e the de endant to ustiy
the use o constructi e ser ice e Jjco Chase Manhattan Bank, 2 So 2d 1 5,
1 Fla d CA 2002 Similarly, ailure to in uire o the most likely source o
in ormation concerning whereabouts o a cor oration, or an o icer or agent, does not
constitute reasonable diligence Red /eld In estments, A illage o Pinecrest,

0So 2d11 5,11 Fla d CA200

h eecti e ser ice 0 rocess udgment based on lack o diligent search
and in uiry constitutes im ro er ser ice and lacks authority o law Batchin  Barnett
Bank o Southwest Fla, 4 So 2d 211,21 Fla 2d CA1 4

1 Judgment rendered oid when deecti e ser ice o rocess
amounts to no notice o the roceedings She heard, 22 So 2d at 45 oid
udgment is a nullity that cannot be alidated by the assage o time and may be
attacked at any time 71d

2 Judgment rendered oidable irregular or de ecti e ser ice actually
gi es notice o the roceedings Id

i Limitations o constructi e ser ice  only coners in rem or uasi in
urisdiction; restricted to the reco ery o0 mortgaged real ro erty

1 No basis or de iciency udgment constructi e ser ice o

rocess cannot su ort a udgment that determines an issue o

ersonal liability Carter  Kingsley Bank, 5 So 2d 5 , 5 Fla

1st CA1 1, deiciency udgment cannot be obtained absent

ersonal ser ice 0 rocess
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Service of Process outside the State of Florida and in Foreign Countries

1 Section4 1 41 ,Fla Stat, 2010 authori es ser ice 0 rocess in the same
manner as ser ice within the state, by an o icer in the state where the erson is
being ser ed  Section states that ser ice o rocess outside the nited States may
be re uired to con orm to the ro isions 0 ague Con ention o 1 concerning
ser ice abroad o udicial and e tra udicial documents in ci il or commercial matters
2 The ague Con ention creates a ro riate means to ensure that udicial
and e tra udicial documents to be ser ed abroad shall be brought to the addressee in
su icient time Koechli BIPInt/, 1So 2d 501, 502 Fla 5th CA 200

a Procedure rocess sent to a designated central authority, checked or
com liance, ser ed under oreign nations law, and certiicate re ared which
documents the lace and date o ser ice or an e lanation as to lack o ser ice Id
return by the central authority o a oreign nation o com leted certi icate o ser ice
was rima acie e idence that the authority s ser ice on a de endant in that country
was made in com liance with the ague Con ention and with the law o that oreign
nation

b Com liance issues see 7/ ellman Int! Nat! Forwarders, 11 So 2d
1 Fla d CA1 2, lainti ro ided a aulty address to the S anish authorities
and the trial udge entered a de ault udgment, which a ellate court re ersed

Ser ice by registered mail authori ed by Section4 1 4 2, Fla Stat 2010
Permits ser ice by registered mail to nonresidents where the address o the erson to
be ser ed is known

a Section4 122 b, Fla Stat 2010, ro ides that lainti must ile an
a ida it which sets orth the nature o the rocess, the date on which the rocess
was mailed by registered mail, the name and address on the en elo e containing the
rocess that was mailed, the act that the rocess was mailed by registered mail and
was acce ted or re used by endorsement or stam  The return en elo e rom the

attem t to mail rocess should be attached to the a ida it
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Service of process and timeshare real property:
1 Foreclosure roceedings in ol ing timeshare estates may oin multi le

de endants in the same action § 21 , Fla Stat 2010
2 There are additional o tions to e ectuating ser ice 0 rocess or a timeshare
oreclosure

a Substitute ser ice may be made u on the obligors a ointed registered
agent § 21 51, Fla Stat 2010

b hen uasi in rem or in rem relie only is sought, ser ice may be made on
any erson whether the erson is located inside or outside the state by certiied or
registered mail, addressed to the erson to be ser ed at the notice address §
21 5a,Fla Stat 2010

Substitution of Parties

1 Substitution is not mandatory; the action may roceed in the name o the

original arty  owe er, to substitute a new arty based on a trans er o interest

re uires a court order T7insley  Mangonia Residence 1, Ltd, So 2d1 ,1
Fla 4th CA200 ,Rule12 0,Fla RCi P
2 Order o substitution must recede an ad udication o rights o arties,

including de ault Floyd allace, So 2d 5 Fla 1 ; Cam bell  Na ol
So 2d 12 2 Fla 2d CA 2001, error to enter udgment without a real arty

against whom udgment could be entered
hen substitution is ermitted, Ilainti must show the identity o the new

arty s interest and the circumstances

Entry of Default

1 ithout roo o serice demonstrating adherence to due rocess
re uirements, the Plainti is not entitled to entry o deault or a deault inal
udgment

a Failure to e ectuate ser ice  laces the urisdiction in a state o dormancy

during which the trial court or clerk is without authority to enter a de ault Armet
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SN C di Ferronato Gio anni  Co ornsby, 44 So 2d 111 , 1121 Fla 1st CA
1 ; Tetley Lett, 4 2So 2d 112 Fla 4th CA1 4
2 Legal e ect o de ault admission o e ery cause o action that is su iciently
well led to ro erly in oke the urisdiction o the court and to gi e due rocess
notice to the arty against whom relie is sought Fiera Com, Inc lgicast New
Media Grou , Inc, So 2d 451, 452 Fla d CA 200 e ault terminates the
de ending artys right to urther deend, e ce t to contest the amount o
unli uidated damages  onohue  Brightman, So 2d 11 2,11 4 Fla 4th CA
200

Plainti is entitled to entry o de ault i the de endant ails to ile or ser e any
a er20daysaterser iceo rocess Rule1040a 1,Fla R Ci P 2010

a State o Florida has 40 days in which to ile or ser e any a er in
accordance with Section 4 121, Fla Stat 200

b nited States o0 America has 0 days to ile under the ro isions o 2

SCA 2410b;Rulel2a ,Fed RCi P

4 Service Members Civil Relief Act of 2003 (formerly, Soldier's &

Sailors Act)

a Codiiedin 50 A S CA 521 tolls roceedings during the eriod
o time that the de endant is in the military ser ice

b Act recludes entry o de ault; there is no need or the ser ice member to
demonstrate hardshi or re udice based on military ser ice Conroy  Anisko , 50

S 511, 512 1 Ser ice member with notice o the oreclosure action, may

obtain a stay o the roceedings ora eriod o months 50 A SCA 521
d was su erseded by the ousing and Economic Reco ery Act o 200 , § 220 ,
which e ireson 12 110 on e iration, the original 0 day eriod will re take
e ect

c etermination o military status to obtain de ault, lainti must ile an
a ida it stating:

1 de endant is not in military ser ice; or
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2 lainti is unable to determine i the de endant is in the
military ser ice 50 A SCA 521b 1
d  nknown military status the court may re uire the Ilainti to ile a bond
rior to entry o udgment 50 A SCA 521b
5 Plainti is re uired to ser e the de endant with notice o the a lication or
de ault Failure to notice de endants attorney entry o subse uent de ault is in alid;
rendering resulting udgment oid S Bank Nat! Assn  Lloyd, 1 So 2d ,
4 Fla 2d CA 200
Non Military A ida it re uired must be based on: ersonal knowledge, attest
to the act that in uiry was made o the Armed Forces, and a iant must state that the
de endant is not in the armed orces 7he Fla Bar Re: A ro alo Forms, 21 So 2d
1025, 10 4 Fla 1 A ida its based on in ormation and belie are not in
com liance

a Non military a ida itis alid or one year

Appointment of a Guardian ad Litem

1 The best ractice is a ointment when unknown arties are oined and ser ice
e ected through ublication For e am le, a guardian ad litem should be a ointed
to re resent the estate o a deceased de endant or when it is unknown i the
de endant is deceased 0 , Fla Stat 2010

a Section 50 12, Fla Stat 2010 states that a guardian ad litem shall
not be a ointed unless it a irmati ely a ears that the interest o0 minors, ersons o
unsound mind, or con icts are in ol ed

b Rule1210b,Fla R Ci P 2010 ro ides thatthe court shalla ointa
guardian ad litem or a minor or incom etent erson not otherwise re resented or
the rotection o the minor or incom etent erson Similarly, Rule 1 511 e, Fla R
Ci P 2010 maintains that inal udgment a ter de ault may be entered by the
court at any time, but no udgment may be entered against an in ant or incom etent

erson unless re resented by a guardian
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Appointment of a Receiver

1 uring a oreclosure, a ointment o a recei er or condominium and
homeowners associations is go erned by statute, although it may also be authori ed
by association by laws
a Section 1 11 c, Fla Stat 2010, ro ides that the court in its
discretion may re uire the resident condominium unit owner to ay a reasonable
rental or the unit uring the endency o the oreclosure action, the condominium
association is entitled to the a ointment o a recei er to collect the rent Id
b Similarly, Section 20 0 51 d, Fla Stat 2010 go erns homeowners
associations Post udgment, this Section ro ides that the court may re uire the
arcel owner to ay a reasonable rent or the arcel I the arcelis rented or leased
during the endency o the oreclosure, the homeowners association is entitled to the
a ointmento arecei er Id
c Blanket motions or a ointment o a recei er or units rior to the iling
0 a oreclosure action do not meet the re uirements o either statutory ro ision
2 The mo ant or a ointment o a recei er or real ro erty which does not
uali y under the condominium or homeowners association statutes must satis y basic
rere uisites These basic rere uisites are the same legal standards a licable to
non oreclosure roceedings, as in uncti e relie
a This e uitable re udgment remedy must be e ercised with caution as it is
in derogation o the legal owners undamental right o ossession o his ro erty and
only warranted i there is a showing that the secured ro erty is being wasted or
otherwise sub ect to serious risk 0 loss Ala aya S vare Association, Ltd Great
estern Bank, 00So 2d ,41 Fla 5th CA1 ; Twin ay Chambers Partnershi
Suare ,55 So 2d 1, 2 Fla 2d CA 1 0 ; Electro Mechanical Products, Inc
Borona, 24 So 2d Fa d CA1
b In the absence o a showing that the ro erty is being wasted or otherwise
sub ect to serious risk 0 loss, a ointment o a recei er is un usti ied Seasons P shi
1 Kraus Anderson, Inc, 00So 2d 01, 02 Fla 2d CA1
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c The arty seeking a ointment must show that there is a substantial
likelihood that it will re ail on the merits at the conclusion o the case and must
resent su icient roo that a ointment o a recei er is warranted Keybank
National Association  Knuth, Ltd, 200 L244 10,244 11 Fla d CA, Aug
12, 200

d A inal rere uisite to a ointment o a recei er is that the mo ant must
ost a bond, or either the lainti or therecei er Rulel 20 c, Fla Ruleso Ci P
2010 ; Boyd Banc One Mortgage Cor ,50 So 2d , Fa d CA1l

Summary Final Judgment of Foreclosure

1 Legal standard No genuine issue o material act and mo ant is entitled to a
udgment as a matter o law  Also, outstanding disco ery can reclude summary
udgment

2 Burden o Proo  The lainti bears the burden o roo to establish the
none istence o dis uted issues o material act elandro  Am s  Mortgage
Ser icing, Inc, 4So 2d1 4,1 Fa d CA1 ;o oll Talcott, 1 1 So 2d
40,4 Fla 1

Content o motion or summary udgment lainti should allege:

1 e ecution o note and mortgage; 2 lainti s status as owner and holder or
re resentati e ; date o de ault; 4 notice o de ault and acceleration; 5 amount
due and owing; relie sought; and address a irmati e de enses, i any
4 Filing o the Motion at any time ater the e iration o 20 days rom the
commencement o the action or a ter ser ice 0 a motion or summary udgment by
the ad erse arty Rule 1510a, Fla R Ci P 2010 The motion or summary
udgment, su orting a ida its and notice o hearing must be ser ed on a de endant
at least 20 twenty days be ore the summary udgment hearing Rule 1 510 ¢, Fla
RC P 2010; ev o Banko New York,2010 L 11 2 Fla 2 CAMar |,
2010 ; Mack  Commercial Industrial Park, Inc, 541 So 2d 00, 01 Fla 4th CA
1
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a O osition materials and e idence su orti e 0 a denial o a motion or
summary udgment must be identiied Rule 1510c,Fla R Ci P 2010 Notice
0 0 osition must be mailed to the mo ants attorney at least i e days rior to the
day o hearing or deli ered no later than 5:00 P M, 2 two business days rior to
the day o the hearing on the summary udgment

b The mo ant for summar udgment must factuall refute or
dis ro e the affirmati e defenses raised, or establish that the defenses are
insufficient as a matter of law. Leal v. Deutsche Bank Nat’l. Trust Co., 21
So. d 0, O Fla. dDCA 200

¢ Filing o cross motions is sub ect to the 20 day notice eriod I/ ikows i

illsborough County, 51 So 2d 122 Fla 2d CA1 5

5 Re uirement or motion or summary udgment due notice and a hearing
Proo o mailing o notice o the inal summary udgment hearing created resum tion
that notice o hearing was recei ed Blanco Kinas, So2d 1, 2 Fla d CA
200

Affidavits in support of Summary Judgment

A ida itsinsu ort o the motion must be made based on ersonal knowledge
and set orth acts that would be admissible in e idence, and demonstrate that the
a iantis com etent to testi y on the matters resented

a A ida it o Indebtedness Must be signed by a custodian o business

record with knowledge In general, the lainti sa ida it itemi es:
1 ro erty address,
2 rinci al balance,
interest calculated rom de ault u until the entry o udgment,
when the mortgage ro ides or automatic acceleration u on
de ault, 7 FN Realty Co Kirkman Conroy, Ltd, 54 So 2d 115
Fla 5th CA1 best ractice is to include er diem interest ,
4 late charges re acceleration only , Fowler  First Fed Sa
LoanAssn, 4 So 2d O, Fla 1st CA1 4 ,

5 re ayment enalties wuna ailable in oreclosure actions, Fla Nat/
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Bank  Bankatlantic 5 So 2d 255,25 Fla 1 1, unless
s eci ically authori ed in note in the e ent o acceleration and
oreclosure Feinstein Ash /lant, 1So 2d 10 4 Fla 4th CA
200
ro erty ins ections a raisals,
ha ard insurance remiums and ta es
b A ida ito Costs Thisa ida it details:

1 the iling ee,

2 ser iceo rocess,
and abstracting costs

c A ida it o attorneys time re erences the actual time the attorney

e ended on the oreclosure ile and re erences the actual hourly billable rate or the
lat ee rate which the client has agreed to ay The Fla Su reme Court endorsed the
lodestar method  Bel/ S B Ac uisition Co, 4So 2d40 ,40 Fla 1

The hours may be reduced or enhanced in the discretion o the court, de ending on
the no elty and di iculty o uestions in ol ed Fla Patients Com ensation Fund
Rowe, 4 2 So 2d 1145, 1150 Fla 1 5 ith regard to uncontested time, lainti
is not re uired to kee contem oraneous time records since the lender is contractually
obligated to ay a lat ee orthattime Id

d A ida it as to reasonableness o attorneys ee A ida it o attorneys ee

must be signed by a racticing attorney not a iliated with the lainti s irm, attesting
to the rate as reasonable and customary in the circuit A iant should re erence and
e aluate the attorney ee claim based on the eight actors set orthinRule4 15b 1
Rules Regulating the Fla Bar O these, rele ant actors, such as the time and labor
re uired, the customary ee in the locality or legal ser ices o a similar nature, and
the e erience and skill o the lawyer er orming the ser ice must be e amined An
award o attorney ees must be su orted by e ert e idence Palmetio Federal
Sa ings and Loan Association ay,512S0 2d 2 Fla d CA1
1  here there is a de ault udgment and the romissory note or

mortgage contains a ro ision or an award o attorney ees,
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Section 020 52, Fla Stat 2010 ro ides that itis not
necessary or the court to hold a hearing or ad udge the re uested
attorney s ees to be reasonable i the ees donote ceed er
cent o the rinci al amount owed at the time o the iling o the
com laint  Florida Patients Com ensation Fund Rowe, 4 2 So
2d 1145 Fla 1 5 Id This statutory ro ision con irms that
such ees constitute li uidated damages in any roceeding to
en orce the note or mortgage /d

2 The udgment must contain indings as to the number o hours
and the reasonable hourly rate /g at 1152 The re uirements o
Rowe are mandatory and ailure to make the re uisite indings is
re ersible error  ome Insurance Co  Gon ale, 4 So 2d 2 1,
22 Fla d CA1 5 Anawardo attorneys ees must be

su orted by com etent substantial e idence in the record and
contain e ress indings regarding the number o hours reasonably
e ended and a reasonable hourly rate or the ty e o litigation

in ol ed Stack omeside Lending, Inc So2d 1, 20
Fla 2d CA 200

Affirmative Defenses

1 Genuine e istence o material act recludes entry o summary udgment
Manassas In estments Inc O anrahan, 1 So 2d 10 0 Fla 2d CA 2002
2 Legal su iciency o de enses Certainty is re uired when leading a irmati e

de enses; conclusions o law unsu orted by allegations o ultimate act are legally
insu icient Bliss Carmona, 41 So 2d 101, 101 Fla d CA 1 2
A irmati e de enses do not sim ly deny the acts o the o osing artys claim; they
raise some new matter which de eats an otherwise a arently alid claim ggins

Protmay, 4 0 So 2d 541, 542 Fla 1st CA1 Plainti must either actually
re ute a irmati e de enses or establish that they are legally insu icient Frost
Regions Bank, 15So d 05, 0 Fla 4th CA 200
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Affirmative defenses commonly raised:
a Payment here de endants alleged ad ance ayments and lainti ailed
to re ute this deense, lainti not entitled to summary udgment Morroni
ousehold Fin Cor III, 0 So 2d 11, 12 Fla 2d CA 2005 E ually, i the
a ida it o indebtedness is inconclusi e or e am le, includes a credit or una lied
unds without e lanation , and the borrower alleges a the de ense o inaccurate
accounting, then summary udgment should be denied Kanu  Pointe Bank, 1 So
2d4  Fla 4th CA 200 owe er, summary udgment will be de eatedi ayment
was attem ted, but due to misunderstanding or e cusable neglect cou led with
lender s conduct, contributed to the ailure to ay Cam bell emer, 2 2 So 2d
252,25 Fla d CA1 O0; Lieberbaum  Sur comber otel Cor ,122 So 2d 2 ,
2 Fla d CA1 0, Courtdismissed oreclosure com laint where Ilainti s knew
that some e cusable o ersight was the cause or non ayment, said ayment ha ing
been re used and subse uently de osited by de endants into the court registry
b Failure to com ly with conditions recedent such as Plainti s ailure to
send the Notice 0 e ault letter Failure to recei e ayo in ormation does not
reclude summary udgment alker  Midland Mortgage Co, 5 So 2d 51 , 520
Fla d CA200
c Esto el is usually based on: a re resentation as to a material act that is
contrary to a later asserted osition; reliance on that re resentation; and a change in
osition detrimental to the arty claiming esto el, caused by the re resentation and
reliance thereon arris Nat/ Reco ery Agency, 1 So 2d 50, 54 Fla 4th CA
2002 ; Jones City o inter aen 0So 2d 52, 55 Fla 2d CA 200 ,
de endant de eated citys oreclosure based on e idence resented which indicated
that the city had agreed to sto ines or noncom liance with ro erty code i
homeowner hired a licensed contractor to make re airs
d ai er the knowing and intentional relin uishment o an e isting right
Taylor  Kenco Chem Mg Co,4 5So 2d5 1,5 Fla 1st CA1 5 hen

ro erly led, a irmati e de enses that sound in wai er and esto el resent
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genuine issues o material act which are ina ro riate or summary udgment
Schiebe Banko Am, 22So 2d5 5 Fla 5th CA 2002
1 Acce tance o late ayments common de ense asserting
wai er is the lenders acce tance o late ayments owe er, the
lender has the right to elect to accelerate or not to accelerate a ter
deault Scaro Pee er,405So 2d 10 4,10 5 Fla 5th CA
1 1 e ault redicated on de endants ailure to ay real estate
ta es, could not be o ercome by de endants claim o esto el due
to misa lication o non escrow ayments Lunn oods Lowery,
5 So2d 05, 0 Fla2d CA1 1
e Fraud in the inducement de ined as situation where arties to a contract
a ear to negotiate reely, but where in act the ability o one arty to negotiate air
terms and make an in ormed decision is undermined by the other artys raudulent
beha ior TP, Ltd  Lineas Aereas Costarricenses, S A, 5 So 2d 12 , 12
Fla 1
A irmati e de ense 0 raud in the inducement based on allegation that seller
ailed to disclose e tensi e termite damage resulted in re ersal o oreclosure
udgment inton Brooks, 20 So 2d 25 Fla 5th CA 2001 Note that
urchasers had irst iled raud in the inducement case and seller retaliated with
oreclosure suit  Further, the a ellate court o ined in the J/ntfon case that raud in
the inducement was not barred by the economic loss rule Id
sury deined by 0 , Fla Stat 2010, as a contract or the
ayment o interest u on any loan, ad ance o money, line o credit, or orbearance
to en orce the collection o any debt, or u on any obligation whate er, at a higher
rate o interest than the e ui alent o 1 ercent er annum sim le interest I the
loan e ceeds 500,000 in amount or alue, then the a licable statutory section is
0 1, Fla Stat 2010 A usurious contract is unen orceable according to the
ro isions o Section 01 ,Fla Stat 2010
g Forbearance agreement A ellate court u held summary udgment based

on eendants ailure to resent any e idence as to the alleged orbearance
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agreement o rior ser icer to delay oreclosure until the settlement o his ersonal
inury case alker  Midland Mortgage Co, 5 So 2d at 520 1 e idence o
orbearance is submitted, it may de eat summary udgment

h Statute o limitations Pro erty owner success ully asserted that
oreclosure iled i e years ater mortgage maturity date was barred by statute o
limitations; mortgage lien was no longer alid and en orceable under Section
5211 a,Fla Stat 2010;  American Bankers Lie Assurance Co o0 Fla
225 estCor , 0550 2d1 ,1 1 Fla d CA 2005

i Failure to ay documentary stam s  Section 201 0 , Fla Stat 2010
recludes en orcement o notes and mortgages absent the ayment o documentary
stam s RJ e ,Inc  North Ring Limited, So 2d 104 , 104 Fla d CA
200 ; Boniiglio Bankers Trust Co o Cali , 44 So 2d 10 , 10 Fla 4th CA
200

1 This is a limitation on udicial authority; not a genuine a irmati e de ense

Truth in Lending TILA iolations Technical iolations o TILA do not

im ose liability on lender or de eat oreclosure Kasket Chase Manhattan Mortgage
Cor , 5 So2d 2 Fla 4h CA2000;15 S CA 100 E ce tiontoTILA
one year statute o limitations a lies to de enses raised in oreclosure ailey
Leshin, 2So 2d52 ,5 2 Fla 4th CA2001;15 S CA 140e

TILA issues include:

1 Im ro er ad ustments to interest rates ARMS ;

2 Borrower must be gi en 2 co ies 0 notice o rescission rights  ritten

acknowledgement o recei t is only a rebuttable resum tion  Cintron

Bankers Trust Co, 2So 2d 1 Fla 2d CA1

TILA rescission oru to vyears a ter the transaction or ailure to make

material disclosures to borrower Such as, APR o loan, amount inanced, total

ayment and ayment schedule Rescission relie es borrower only or

ayment o interest Must be within three yearso closing 15 S C 1 01

1 1 4 ; Beach Great esternBank, 2So 2d14 , 15 Fla 1

a ies homestead interest in mortgaged ro erty gi es her right to
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TILA disclosure  Gancedo elCario 1 So d 4, 44 Fla 4th CA

200

k Res udicata Foreclosure and acceleration based on the same de ault bars
a subse uent action unless redicated u on se arate, di erent de aults Singleton
Greymar Assoc, 2 So 2d 1004, 100 Fla 2004

Additional cases: Limehouse  Smith, So 2d 15 Fla 4th CA 2001,
mistake ; OBrien Fed Trust Bank, F S B, 2 So 2d 2 Fla 5th CA1 ,
raud, RICO and duress ; Biondo Powers, 4 So 2d 11 Fla 4h CA1 ,
usury ; eimmermann  First nion Mortgage Cor , 05 F 2 d 125 11th Circ
2002 , Real Estate Settlement Procedures Act RESPA iolations

Summary Judgment Hearing

1 Plainti must ile the original note and mortgage at or be ore the summary
udgment hearing Since the romissory note is negotiable, it must be surrendered in
the oreclosure roceeding so that it does not remain in the stream o commerce
Perry  Fairbanks Ca ital Cor , So 2d 25, 2 Fla 5th CA 2001 Co iesare
su icient with the e ce tion that the note must be reestablished /d Best ractice is
or udge to cancel the signed note u on entry 0 summary udgment

a Failure to roduce note can reclude entry 0 summary udgment Nat/
Loan In estors, L P  Joymar Assoc, So 2d54 ,550 Fla d CA 2000

Final Judament

1 Section 450 1, Fla Stat 2010 go erns the contents o the inal udgment
Final Judgment Form 1 ,Fla R Ci P 2010
2 Amounts due Plainti s reco ery limited to items led in com laint or a ida it
or based on a mortgage ro ision

Court may award costs agreed at ince tion o contractual relationshi ; costs
must be reasonable Nemours Found  Gauldin, 01 So 2d 5 4, 5 Fla 5th CA
1 2, assessed costs consistent with mortgage ro ision rather than re ailing arty
statute ; Maw Abinales,4 So 2d 1245, 124 Fla 2d CA1 5, award o costs

go erned by mortgage ro ision
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Checklist or Final Summary Judgment

a Final Judgment:
1 Check ser ice, de aults, dro ed arties
2 Check or e idence o ownershi o note
Check a ida its signed and correct case number arties
4 Amounts due and costs should match a ida its iled I interest
has increased due to resets a daily interest rate should be indicated
SO you can eriy it
5 Check rinci al, rate calculation o interest through date o
udgment
Late ees re acceleration is reco erable; ost acceleration is
not Fowler First Fed Sa Loan Assoc o e uniak S rings,
4 So 2d O, Fla 1st CA1 4
All e enses and costs, such as ser ice 0 rocess should be
reasonable, market rates Items related to rotection o security
interest, such as encing and boardingu ro erty are
reco erable i reasonable
Beware hidden charges ees or de ault letters,
corres ondence related to workout e orts Courts discretion to
deny reco ery
Attorney ees must not e ceed contract rate with client and be
su orted by an a ida it as to reasonableness Attorney ee
cannot e ceed o rinci al owed 020 52, Fla Stat
2010 Beware add ons or litigation ees make sure that they
are not double billing lat ee
10 Bankru tcy ees not reco erable Correct orum is bankru tcy
court Martine  Giacobbe, 51 So 2d 02, 04 Fla d CA
200 ; orak  First Family Bank, So 2d 10 , 10 Fla 5th
CA1l 4 Bankru tcy costs incurred to obtain stay relie
reco erable Nemours, 01 So 2dat5 5
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11 Sale date may not be set in less than 20 days or more than
5days, unless artiesagree 450 11 a,Fla Stat 2010,
JRBL e ,Inc Maiello, 2So 2d 2, Fla 2d CA 2004
5 I summary udgment denied, oreclosure action roceeds to trial on contested
issues
a Trial is be ore the court without a ury 02 01, Fla Stat 2010
Motion or rehearing abuse o discretion to deny rehearing where multi le
legal issues, including re ayment enalties and usury, remain unresol ed by the trial
court Bonilla  Yale Mortgage Cor oration,15So d 4, 45 Fla d CA 200
Ater entry o inal udgment and e iration o time to ile a motion or
rehearing or or a new trial, the trial court loses urisdiction o the case Ross
amas, 2010 L5212 Fla d CAFeb 1,2010;45 So 2d4 5 Fla d CA
1 4 E ce tion: when the trial court reser es in the inal udgment the urisdiction

o0 ost udgment matters, such as de iciency udgments Id

Right of Redemption

1 Mortgagor may e ercise his right o redem tion at any time rior to the
issuance o the certiicate o sale 450 15, Fla Stat 2010

a Court a ro al is not needed to redeem Indian R/ er Farms YBF
Partners, So 2d 10 , 1100 Fla 4th CA 2001 ; Saidi asko, So 2d 10,
1 Fla 5th CA1

b Court 0 e uity may e tend time to redeem Pere Kossow, 02 So 2d
1 2 Fla d CA1 2
2 To redeem, mortgagor must ay the entire mortgage debt, including costs o
oreclosure and attorney ees (CSB Realty, Inc Eurobuilding Cor , 25 So 2d
125,12 Fla d CAl ; 450 15, Fla Stat 200

Right to redeem is incident to e ery mortgage and can be assigned by anyone
claiming under him  OSR Indus, Inc ~ Martin Pro erties, Inc, 1 So 2d 554, 55
Fla 4th CA 200 There is no statutory rohibition against the assignment,

including the assignment o bid at sale
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a Right o redem tion e tends to holders o subordinate interests Junior
mortgage has an absolute right to redeem rom senior mortgage Marina Funding
Grou , Inc Peninsula Pro oldings, Inc, 50 So 2d 42 , 42 Fla 4th CA
200 ; winn Plumbing Co  New Miami Shores Cor ,12 So 0, 4 Fla 1 0
4 Fed right o redem tion nited States has 120 days ollowing the oreclosure
sale to redeem the ro erty i its interest is based on an IRS ta lien For any other
interest, the Fed go ernment has one year to redeem the ro erty 11 S C
541, 2 S C 5

Judicial Sale

Scheduling the judicial sale
1 The statutory roscribed time rame or scheduling a sale is not less than 20

days or more than 5 days a ter the date o the order or udgment §450 11 a,
Fla Stat 2010 The statute a lies unless agreed otherwise
2 Cancellations, continuances and ost onements are within the discretion o the
trial court Mo ant must ha e reasons Judicial action based on bene olence or
com assion constitutes an abuse o discretion Re ublic Federal Bank oyle, 200
L 1021 0 Fla d CA 200 , A ellate court re ersed trial courts continuance o
sale based on com assion to homeowners claiming they needed additional time to sell
the home  There should be no across the board olicy But see, eélls Fargo
Lu jica, 2010 L 22154 Fla 5th CA 410 denial o lenders uno osed
motion to cancel and subse uent motion to acate sale re ersed Counsel alleged a
loan modi ication agreement had been reached Court re ected asking or e idence o
agreement The Fith istrict Court ruled, there was no basis or the trial court to
reect ells Fargos counsels re resentation, as an o icer o the court, that an
agreement had been reached /d Look at language in motions, AMP Re iew and
loss mitigation do not constitute an agreement Include language in the order
indicating the court s rationale, e eni you ha e a orm order Ask counsel to make
a ersonal re resentation as an o icer o the court  See also, Chemical Mortgage
ickson, 51 So 2d 12 5, 12 Fla 4th CA1 5 Error not to cancel sale and
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reschedule where lainti did not recei e bidding instructions on a ederally
guaranteed mortgage owe er, this case ound no e traordinary circumstances
re enting rescheduling Suggestion: we li e in e traordinary times

Notice of sale

1 Notice o sale must be ublished once a week, or 2 consecuti e weeks in a
ublication o general circulation 450 11, Fla Stat 2010 The second
ublication shall be at least i e days be orethesale 450 12, Fla Stat 2010

a Notice must include: ro erty descri tion; time and lace o sale; case
style; clerks name and a statement that sale will be conducted in accordance with
inal udgment

b eecti e notice can constitute grounds to set aside sale Richardson

Chase Manhattan Bank, 41 So 2d 4 5, 4 Fla d CA200 ; Ingor aia orton,
1 So 2d 125 Fla 2d CA 2002

Judicial sale procedure

1 Judicial sale is ublic, anyone can bid eiman  Suburban Coastal Cor , 50
So 2d10 Fla 4th CA1 Pro erty is sold to the highest bidder
2 Plainti is entitled to a credit bid in the amount due under inal udgment, lus

interest and costs through the date o sale Robinson Philli s,1 1So 2d1 ,1
Fla d CAl1 5

Amount bid is conclusi ely resumed su icient consideration 450 1 , Fla
Stat 2010
Certificate of sale
1 on sale com letion certiicate o sale must be ser ed on all arties not
de aulted The right o redem tion or all arties is e tinguished u on issuance o
certiicate o sale 450 15, Fla Stat 200
2 ocumentary stam s must be aid on the sale 20102 , Fla Stat 2010
The amount o ta is based on the highest and best bid at the oreclosure sale /d

a Assignment o success ul bid at oreclosure sale is a trans er 0 an interest
in realty sub ect to the documentary stam ta Fla Admin Code Rule 12B 4 01 25

Rule 12B 4 01 ro ides that the ta is also a licable to the certi icate o title
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issued by the clerk o court to the holder o the success ul oreclosure bid, resulting in
a double stam ta i the bid is assighed and the assignee recei es the certi icate o
title

b Assignment rior to oreclosure sale holder o a mortgage oreclosure
udgment that needs to trans er title to a di erent entity and antici ates that the new
entity would be the highest bidder, should assign rior to the oreclosure sale to a oid
double ta

c ocumentary stam s are due only i consideration or an e change o alue
takes lace Crescent Miami Center, LLC Fla et o Reenue, 0 So 2d 1,
1 Fla 2005, Transer o unencumbered realty between a grantor and wholly
owned grantee, absent consideration and a urchaser, not sub ect to documentary
stam ta ; et o Re enue Mesmer, 45 So 2d 4, Fla 1st CA1 ,
based on assignment o interest and tender o ayment, documentary stam s should
ha e been aid

d E em t go ernmental agencies, which do not ay documentary stam s
include: Fannie Mae, Freddie Mac, Fed ome Administration and the eterans
Administration Fla Admin Code Rules 12B 4 014 11;1 10 Atty Gen 01
1 ,Seti1,1 1
Objection to sale
1 Any arty may ile a eriied ob ection to the amount o bid within 10 days
450 1 ,Fla Stat 2010 The court may hold a hearing within udicial discretion
earing must be noticed to e eryone, including third arty urchasers Shiishey the
Best  Citi inancial E uity Ser ices, Inc,14So d12 1 Fla 2d CA 200
2 Court has broad discretion to set aside sale Long Beach Mortgage Cor
Bebble, 5 So 2d 11, 14 Fla 4th CA 200 , a ellate court re ersed sale
unilateral mistake resulted in outrageous wind all to buyer who made de minimis bid
The court may consider a settlement agreement in considering whether to acate a
sale JRBL e elo ment Inc  Maiello, 2So 2d 2, Fla 2d CA 2004
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Test: sale may be set aside i :

1 bid was grossly or startlingly inade uate; and 2 inade uacy o bid
resulted rom some mistake, raud, or other irregularity o sale Blue Star In s, Inc
Johnson, 01 So 2d 21 Fla 4th CA 2001 ; Mody Cali Fed Bank, 4 So 2d
101,101 Fla d CA1 Mere inade uacy o rice is not enough Ar/t
Buchanan,1 0So 2d5 5,5 Fla 1 0 Burdenon arty seeking to acate sale

a Plainti s delay in ro iding ayo inormation cannot be sole basis or
setting aside sale Action Realty In s, Inc  Grandison, 0So 2d 4, Fla
4th CA 200

b Stranger to oreclosure action does not ha e standing to com lain o
de ects in the absence o raud REO Pro erties Cor Binder, 4 So 2d5 2,5 4
Fla 2d CA 200

c Sale may be set asidei lainti misses sale, based ona ro riate showing

ells Fargo Fin System Fla, Inc ~ GRP Fin Ser ices Cor , 0So 2d Fla 2d

CA 2004

d Court may re use to set aside sale where ob ection is beyond statutory
eriod Ryan  Countrywide ome Loans, Inc, 45 So 2d , Fla 2d CA
1 , untimely motion iled 0 days ollowing the sale
Sale vacated
1 I sale acated mortgage and lien relie ed with all e ects rom oreclosure
and returned to their original status 020 , Fla Stat 2010

a on read ertisement and resale, a mortgagors lost redem ti e rights
tem orarily re est YEMC Const e elo ment, Inc, InterSer, S A,Inc, 4
So 2d44 ,44 Fla d CA 2004

Post Sale Issues

Certificate of title

1 No ob ections to sale  Sale is conirmed by the Clerks issuance o the
certi icate o title to urchaser Title asses to the urchaser sub ect to arties whose

interests were not e tinguished by oreclosure, such as omitted arties
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a Plainti may re oreclose or sue to com el an omitted unior lienholder to
redeem within a reasonable time winn, 12 So 2dat 4
b Foreclosure is oid i titleholder omitted England  Bankers Trust Co o
Gali ,N A, 5So 2d1120,1121 Fla 4th CA 2005
Right of possession
1 Purchaser has a right to ossess the ro erty u on the issuance o the
certi icate o title, ro ided the interest holder was ro erly oined in the oreclosure
2 Right o ossession en orced through writ 0 ossession Rule 15 0, Fla R
Ci P 2010
Summary writ of possession procedure:
a Purchasero ro erty mo es or writo 0ssession;
b The writ can be issued against any arty who had actual or constructi e
knowledge o the oreclosure roceedings and ad udication; Redding  Stockton,
hatley, ain Co,4 So 2d54 ,54 Fla 5th CA1 ;
c Best ractice is to re uire notice and a hearing be ore issuance o a writ
1 Protecting Tenants at Foreclosure Act 0 200 ro ides ora 0 day re
e iction notice a licable to bona ide tenants See ollowing section
d At hearing, udge orders immediate issuance o writ 0 ossession unless a
erson in ossession raises de enses which warrant the issuance o a writ o
ossession or a date certain;
e The order or writ 0 ossession is e ecuted by the sheri and ersonal

ro erty remo ed to the ro erty line

Protecting Tenants at Foreclosure Act of 2009

1 Federal legislation, known as Senate Bill , P L 11122, roides or a

nationwide 0 day re e iction notice re uirement or bona ide tenants in oreclosed
ro erties The ro isions o the original bill were e tended under R 41 , the
odd Frank all Street Re orm and Consumer Protection Act, which became law on
21 10
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2 The a lication o the new law is restricted to any dwelling or residential
ro erty that is being oreclosed under a ederally related mortgage loan as de ined
by Section o the Real Estate Settlement Procedures Actco 1 4 12 S C 2 02
In short, the originating lender must be the Federal National Mortgage Association
FNMA , the Go ernment National Mortgage Association GNMA , the Federal ome
Loan Mortgage Cor oration or a inancial institution insured by the Federal
Go ernment
2 Three rere uisites must be satis ied to uali y as a bona ide tenant under the
new Act:
1 The tenant cannot be the mortgagor or a member o his
immediate amily;

2 The tenancy must be an arms length transaction; and

The lease or tenancy re uires the recei t o rent that is not

substantially lower than the air market rent or the ro erty

4 The buyer or successor in interest a ter oreclosure sale must ro ide bona ide
tenants:
a ith leases the right to occu y the ro erty until the e iration

o the lease term The e ce tionisi the buyer intends to occu y
the ro erty asa rimary residence, in which case he must gi e
0 days notice
b ithout leases the new buyer must gi e the tenant 0 days

notice rior to lease termination
5 The single other e ce tion to the oregoing is Section  ousing In this case,
the buyer assumes the interest o the rior owner and the lease contract The buyer
cannot terminate in the absence 0 good cause

This ro isions 0 the new law went into e ect on May 20, 200 The bill

sunsetson 12 1 2014
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Disbursement of Sale Proceeds
Surplus
1 Sur lus the remaining unds ater ayment o all disbursements re uired by
the inal udgment o oreclosure and shown on the certi icate o disbursements
450 21 c, Fla Stat 2010 isbursement o sur lus unds is go erned by
Section 450 1, Fla Stat 2010
2 Entitlement to sur lus is determined by riority; in order o time in which they
became liens ousehold Fin Ser ices, Inc Bank o Am, N A, So 2d 4,
4 Fla 4th CA 2004 1Itis the duty o the court to rioriti e the interests o the
com eting unior lien holders and the amounts due each Citibank  PNC Mortgage
Cor o America, 1 So 2d 00, 01 Fla 2d CA1
a e ault does not wai e lienholders rights to sur lus unds Golindano
ells Fargo Bank, 1 So 2d 14 Fla d CA 2005 A unior lienholder has riority
o er the ro erty holder orsur lus unds /d, 15
b A senior lienholder is not entitled to share in sur lus unds Garcia
Stewart, 0 So 2d 111 , 1121 Fla 4th CA 2005, senior lienholder liens
una ected; im ro er arty to unior lienholder oreclosure
c Entitlement to balance o sur lus ater ayment o riority interests
ayable to the record owner as o the date o the iling o the lis endens Swuare
Edgehil,200 L 2 1 50 Fla A d CAOct 14, 200
Deficiency Judgment
1 eiciency is the di erence between the air market alue o the security
recei ed and the amount o the debt Mandell  Fortenberry, 2 0 So 2d , Fla
1 4, Grace endricks,140So0 0 Fla 1 2
2 A de iciency can be obtained only i a re uest or that relie is made in the
leadings and i ersonal urisdiction has been obtained o er the de endant or
de endants against whom the de iciency is sought  Bank o Florida in South Florida
Keenan, 51 So 2d 51,52 Fla d CA1 The granting o a de iciency
udgment is the rule rather than the e ce tion 7homas Premier Ca ital, Inc, 0
So 2d 11 , 1140 Fla d CA 2005
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a eiciency udgment not allowable i based on constructi e ser ice o
rocess

b New ser ice 0 rocess on de endant was not re uired or de iciency
udgment where ersonal urisdiction had been originally con erred by ser ice o
oreclosure com laint L A Pro erty entures, Inc First Bank, 200 L
204 Fla A 2d CAOct 14, 200 The law contem lates a continuance o
the roceedings or entry o a deiciency udgment as a means o a oiding the
e ense and incon enience o an additional suit at law to obtain the balance o the
obligation owed by a debtor Id

Trial court has discretion to enter de iciency decree 020 , Fla Stat
200 ; Thomas, 0 So 2d at 1140 The court needs to hold an e identiary hearing
Merril  Nuum, 4 1So 2d 12,12 Fla d CA1 5 The court can enter a
de ault udgment ro ided the de endant was ro erly noticed Semiar Sa ings o
Floridga, 541So2d1 ,1 0 Fla 4th CA1

a The e ercise o discretion in denial o a deiciency decree must be
su orted by disclosed e uitable considerations which constitute sound and su icient
reasons or such action Larsen Allocca,1 So 2d 0, 04 Fla d CA1l
4 A cause o action or deiciency cannot accrue until ater entry o inal
udgment and a sale o the assets to be a lied to the satis action o the udgment
Chrestensen  Eurogest, Inc, 0 So 2d 4 , 45 Fla 4th CA 2005 The amount
o de iciency is determined at the time o the oreclosure sale Este a Jordan,
So 2d Fla 5th CA1 The amount bid art oreclosure sale is not conclusi e
e idence o the ro ertys market alue Century Grou , Inc Premier Fianacial
Serices, 24So 2d 1, Fla 2d CA1l

a The a raisal determining the air market alue must be ro erly admitted
into e idence and be based on the sale date Flagshi State Bank o Jackson ille
rew E ui ment Com any, 250 2d 0, 10 Fla 5th CA1 I

b The ormula to calculate a de iciency udgment is the inal udgment o
oreclosure total debt minus the air market alue o the ro erty Morgan Kelly,
42So 2d111 Fla d CA1 4
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¢ The amount aid by a mortgage assignee or a debt is legally irrele ant
to the issue o whether the assignee is entitled to a deiciency award ater a
oreclosure sale 7homas, 0 So 2d at 1141
4 Burden: The secured arty has the burden to ro e that the air market alue
o the collateral is less than the amount o the debt Chidnese  McCollem, 5 So
2d , Fla 4th CA 1 , Este a So 2d at owe er, the Third
istrict Court has held that the burden is on the mortgagor resisting a de iciency
udgment to demonstrate that the mortgagee obtained ro erty in oreclosure worth
more than the bid rice at the oreclosure sale Addison Mortgage Co et 1
So2d 104 Fla d CA1 See also, Thunderbird, Ltd Great American Ins
Co,5 So 2d12 , 12 Fla 1st CA1 0, court held that introduction o the
certi icate o sale rom the oreclosure sale showing that the bid amount at the
oreclosure sale was less than the amount o the debt shited the burden to the
mortgagee to go orward with other e idence concerning the air market alue o the
ro erty
5 enial o deiciency decree in oreclosure suit or urisdictional reasons, as
distinguished rom e uitable grounds, is not res udicata so as to bar an action or
de iciency Frumkes  Mortgage Guarantee Cor ,1 So 2d , 40 Fla d CA
1 5; Klondike, Inc ~ Blair, 211 So 2d 41,42 Fla 4th CA1
Reser ation o urisdiction in the inal udgment o oreclosure 1 urisdiction is
reser ed, new or additional ser ice 0 rocess on de endant is not re uired Este g,
So 2d at The motion and the notice 0 hearing must be sent to the attorney
o record or the mortgagor Id, NCNB Nat! Bank o Fla  Pyramid Cor ,4 So
2d 15, 155 Fla 4th CA 1 , de aulted de endant entitled to notice o
de iciency hearing owe er, the motion or deiciency must be timely iled I
untimely, the de iciency claim could be barred u on a ro riate motion by the
de endant under Rule 1420 e, Fla R Ci P 2010, Frohman Bar Or, 0 So 2d
, Fla 1 5 ; Steketee Ballance omes, Inc, So 2d , 5 Fla 2d
CA1
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a No reser ation o urisdiction in the inal udgment motion or de iciency
must be made within ten 10 days o issuance o title Frumkes,1 at 40

b The lender can ile a se arate action or ost oreclosure de iciency
Section 020 , Fla Stat 2010 In a se arate action, the de endant has the right to
demand a trial by ury  obbs  Florida First Nat | Bank o Jackson ifle, 4 0 So 2d
15,15 Fla 1st CA1 5 ; Bradberry Atlantic Bank o St Augustine, So 2d
124 , 1250 Fla 1st CA1 , ho ury trial right within oreclosure action Section
5501 2, Fla Stat 2010 mandates that inal udgments in a se arate action or
de iciency contain the address and social security number o the udgment debtor, i
known This re uirement is not im osed in a mortgage oreclosure action, in which
an /n rem udgment is sought

Statute o limitations

a A deiciency udgment or decree is barred when an action on the debt
secured by the mortgage is barred Barnes  Escambia County Em loyees Credit
nion,4 So 2d , 0 Fla 1st CA1 , abrogated on other grounds

b Section 511, Fla Stat 2010 im oses a i e year statute o limitations
or a oreclosure de iciency udgment

c A cause o action or de iciency does not accrue, and thus the statute o
limitations does not begin to run, until the inal udgment o oreclosure and
subse uent oreclosure sale Chrestensen, 0 So 2d at 45

There are statutory limitations im osed on a deiciency udgment when a
urchase money mortgage is being oreclosed Section 020 , Fla Stat 2010
includes language that im airs the entitlement to a de iciency udgment with res ect
to a urchase money mortgage, when the mortgagee becomes the urchaser at
oreclosure sale S eci ically, this statutory limitation ro ides: the com lainant shall
also ha e the right to sue at common law to reco er such de iciency, ro ided no suit
at law to reco er such de iciency shall be maintained against the original mortgagor in
cases where the mortgage is or the urchase rice o the ro erty in ol ed and
where the original mortgagee becomes the urchaser thereo at oreclosure sale and

also is granted a de iciency decree against the original mortgagor  Essentially, i the
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lender urchases the sub ect ro erty he has not incurred the damages and in act
may recou or roit at a later sale See also, nited Postal Sa ings Assn

Nagelbush, 55 So 2d1 Fla d CA1 , Taylor Prine, 1 2So 2d4 4,4 5

Fla 1 1

a One Florida court ruled in a case where the urchase money mortgagee

was also the urchaser that the all im ortant distinction in the case was that the

urchaser at the oreclosure sale was not the mortgagee but  an utter stranger to

the arties, a third arty urchaser, warranting re ersal o the trial courts denial o
de iciency udgment Lloyd Cannon, So 2d10 5,10 Fla 1st CA1l 1

Bankruptcy

1 The automatic stay ro isionso 11 S C 2 enoins roceedings against
the debtor and against ro erty o the bankru tcy estate
a To a ly, the subect real ro erty must be listed in the bankru tcy
schedules as arto theestate 11 S C 541
2 Foreclosure cannot roceed until the automatic stay is li ted or terminated I
ro erty ceases to be ro erty o the bankru tcy estate, the stay is terminated
a The automatic stay in a second case iled within one year o dismissal 0 a
rior Cha ter , 11 or 1 automatically terminates 0 days a ter the second iling,
unless good aith is demonstrated 11 S C 2 C
b The third iling within one year o dismissal o the second bankru tcy case,
lacks entitlement to the automatic stay and any arty in interest may re uest an order
con irming the ina licability o the automatic stay
c Multi le bankru tcy ilings where the bankru tcy court has determined that
the debtor has attem ted to delay, hinder or de raud a creditor may result in the
im osition 0 an order or relie rom stay in subse uent cases o er a two year eriod
11 S C 2d 4
ebtors discharge in bankru tcy only rotects the subect ro erty to the

e tent thatitis art o the bankru tcy estate
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4 Foreclosure cannot roceed until relie rom automatic stay is obtained or
otherwise terminated, or u on dismissal o the bankru tcy case

Florida’s Expedited Foreclosure Statute
1 Enacted by 02 10, Fla Stat 2010

2 on iling o eriied com laint, lainti mo es or immediate re iew o

oreclosure by an order to show cause  These com laints are easily distinguishable
rom the usual oreclosure by the order to show cause

a The ailure to ile deenses or to a ear at the show cause hearing

resum ti ely constitutes conduct that clearly shows that the de endant has

relin uished the right to be heard /d

Not the standard ractice among oreclosure ractitioners, due to limitations:

a Statute does not oreclose unior liens;

b Procedures di er as to residential and commercial ro erties; and

c Statute only ro ides or entry o an /n rem udgment; a udgment on the

note or a de iciency udgment cannot be entered under the show cause rocedure

Common Procedural Errors

1 Incorrect legal descri tion contained in the:

a Original mortgage re uires a count or re ormation An error in the legal
descri tion o the deed re uires the oinder o the original arties as necessary arties
to the re ormation roceedings Chanrai In , Inc, Clement, 5 So 2d , 40

Fla 5th CA1 0

b Com laint and lis endens re uires amendment

Cc Judgment Rule1540 a,Fla R Ci P 2010 go erns Fore am le, an
incorrect udgment amount which omitted the undis uted ayment o real estate
ta es could be amended LPP Mortgage Ltd  Bank o America, 2 So 2d 4 2, 4

Fla d CA 2002

d Notice o Sale re uires acating the sale and subse uent resale o
ro erty yte e elo ment Cor General Electric Credit Cor , 5 So 2d 1254
Fla d CA1
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e Certiicate o title a genuine scri eners error in the certi icate o title
can be amended owe er, there is no statutory basis or the court to direct the clerk
to amend the certi icate o title based on ost udgment trans ers o title, aulty
assignments o bid or errors in esting title instructions

1 An error in the certi icate o title which originates in the mortgage and is
re eated in the deed and notice o sale re uires the cancellation o the certi icate o
title and setting aside o the inal udgment Lucas Barnett Bank o Lee County, 05
So 2d 115 Fla 2d CA1 For e am le, lainti s omission o a mobile home
and its ehicle identi ication number IN included in the mortgage legal descri tion,
but o erlooked throughout the leadings, udgment and notice o sale, cannot be the
amended in the certi icate o title ue rocess issues concerning the mobile home

re uire the acating o the sale and udgment

Mortgage Workout Options

1 Reinstatement: Re ayment o the total amount in de ault or ayments behind
and restoration to current status on the note and mortgage
2 Forbearance: The tem orary reduction or sus ension 0 mortgage ayments
Re ayment Plan: Agreement between the arties whereby the homeowner
re ays the regularly scheduled monthly ayments, lus an additional amount o er
time to reduce arrears
4 Loan Modi ication: Agreement between the arties whereby one or more o
the mortgage terms are ermanently changed
5 Short Sale: Sale o real ro erty or less than the total amount owed on the
note and mortgage
a I the lender agrees to the short sale, the remaining ortion o the
mortgage debt, the di erence between the sale rice o the ro erty and mortgage
balance, the de iciency , may be orgi en by the lender
1 Formerly, the amount o debt orgi en was considered income
im uted to the seller and ta able as a ca ital gain by the IRS
Parker elaney,1 F 2d 455,45 1stCir 1 50 owe er,
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ederal legislation has tem orarily sus ended im utation o income
u on the cancellation o debt
eed in lieu o Foreclosure: The homeowners oluntary trans er o the

home s title in e change or the lender s agreement not to ile a oreclosure action

Re ised 14 10
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