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(g) Diligent search test - whether plaintiff reasonably employed the

knowledge at his command, made diligent inquiry, and exerted an honest and

conscientious effort appropriate to the circumstances. Shepheard v. Deutsche Bank

Trust Co. Am.s, 922 So. 2d 340, 343 (Fla. 5th DCA 2006), (reversed and voided

judgment as to defendant wife based on plaintiff's failure to strictly comply with

statute, when they had been informed of defendant's correct address in England).

Plaintiff's reliance on constructive service, when a doorman in New York repeatedly

informed the process server of the Defendant's location in Florida, reflects an

insufficient amount of reasonable efforts to personally serve the defendant to justify

the use of constructive service. De Vico v. Chase Manhattan Bank, 823 So. 2d 175,

176 (Fla. 3d DCA 2002). Similarly, failure to inquire of the most likely source of

information concerning whereabouts of a corporation, or an officer or agent, does not

constitute reasonable diligence. Redfield Investments, A. V. V. v. Village ofPinecrest,

990 So. 2d 1135, 1139 (Fla. 3d DCA 2008).

(h) Defective service of process - judgment based on lack of diligent search

and inquiry constitutes improper service and lacks authority of law. Batchin v. Barnett

Bank ofSouthwest Fla., 647 So. 2d 211,213 (Fla. 2d DCA 1994).

(1) Judgment rendered void - when defective service of process

amounts to no notice of the proceedings. Shepheard, 922 So. 2d at 345. Void

judgment is a nullity that cannot be validated by the passage of time and may be

attacked at any time. Id.

(2) Judgment rendered voidable - irregular or defective service actually

gives notice of the proceedings. Id.

(i) Limitations of constructive service - only confers in rem or quasi in

jurisdiction; restricted to the recovery of mortgaged real property.

(1) No basis for deficiency judgment - constructive service of

process cannot support a judgment that determines an issue of

personal liability. Carter v. Kingsley Bank, 587 So. 2d 567, 569 (Fla.

1st DCA 1991), (deficiency judgment cannot be obtained absent

personal service of process).
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Service of Process outside the State of Florida and in Foreign Countries

1. Section 48.194(1), Fla. Stat., (2010) - authorizes service of process in the same

manner as service within the state, by an officer in the state where the person is

being served. Section states that service of process outside the United States may

be required to conform to the provisions of Hague Convention of 1969 concerning

service abroad of judicial and extrajudicial documents in civil or commercial matters.

2. The Hague Convention creates - appropriate means to ensure that judicial

and extra-judicial documents to be served abroad shall be brought to the addressee in

sufficient time. Koechli v. SIP Int1., 861 So. 2d 501, 502 (Fla. 5th DCA 2003).

(a) Procedure - process sent to a designated central authority, checked for

compliance, served under foreign nation's law, and certificate prepared which

documents the place and date of service or an explanation as to lack of service. Id.

(return by the central authority of a foreign nation of completed certificate of service

was prima facie evidence that the authority's service on a defendant in that country

was made in compliance with the Hague Convention and with the law of that foreign

nation).

(b) Compliance issues - see Diz v. Hellman Int'/. Nat'/. Forwarders, 611 So. 2d

18 (Fla. 3d DCA 1992), (plaintiff provided a faulty address to the Spanish authorities

and the trial judge entered a default judgment, which appellate court reversed).

3. Service by registered mail - authorized by Section 48.194(2), Fla. Stat. (2010).

Permits service by registered mail to nonresidents where the address of the person to

be served is known.

(a) Section 48.192(2)(b), Fla. Stat. (2010), provides that plaintiff must file an

affidavit which sets forth the nature of the process, the date on which the process

was mailed by registered mail, the name and address on the envelope containing the

process that was mailed, the fact that the process was mailed by registered mail and

was accepted or refused by endorsement or stamp. The return envelope from the

attempt to mail process should be attached to the affidavit.
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Service of process and timeshare real property:

1. Foreclosure proceedings involving timeshare estates may join multiple

defendants in the same action. § 721.83, Fla. Stat. (2010).

2. There are additional options to effectuating service of process for a timeshare

foreclosure.

(a) Substitute service may be made upon the obligor's appointed registered

agent. § 721.85(1), Fla. Stat. (2010).

(b) When quasi in rem or in rem relief only is sought, service may be made on

any person whether the person is located inside or outside the state by certified or

registered mail, addressed to the person to be served at the notice address. §

721.85(a), Fla. Stat. (2010).

Substitution of Parties

1. Substitution is not mandatory; the action may proceed in the name of the

original party. However, to substitute a new party based on a transfer of interest

requires a court order. Tinsley v. Mangonia Residence 1, Ltd, 937 So. 2d 178, 179

(Fla. 4th DCA 2006), Rule 1.260, Fla. R. Civ. P.

2. Order of substitution must precede an adjudication of rights of parties,

including default. Floyd v. Wallace, 339 So. 2d 653 (Fla. 1976); Campbell v. Napo/~

786 So. 2d 1232 (Fla. 2d DCA 2001), (error to enter judgment without a real party

against whom judgment could be entered).

3. When substitution is permitted, plaintiff must show the identity of the new

party's interest and the circumstances.

Entry of Default

1. Without proof of service demonstrating adherence to due process

requirements, the Plaintiff is not entitled to entry of default or a default final

judgment.

(a) Failure to effectuate service - places the jurisdiction in a state of dormancy

during which the trial court or clerk is without authority to enter a default. Armet
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5.N.C di Ferronato Giovanni & Co. v. Hornsb~ 744 So. 2d 1119, 1121 (Fla. 1st DCA

1999); Tetley v. Lett, 462 So. 2d 1126 (Fla. 4th DCA 1984).

2. Legal effect of default - admission of every cause of action that is sufficiently

well-pled to properly invoke the jurisdiction of the court and to give due process

notice to the party against whom relief is sought. Fiera.Com, Inc. v. Digicast New

Media Group, Inc., 837 So. 2d 451, 452 (Fla. 3d DCA 2003). Default terminates the

defending party's right to further defend, except to contest the amount of

unliquidated damages. Donohue v. Brightman, 939 So. 2d 1162, 1164 (Fla. 4th DCA

2006).

3. Plaintiff is entitled to entry of default if the defendant fails to file or serve any

paper 20 days after service of process. Rule 1.040(a)(1), Fla. R. Civ. P. (2010).

(a) State of Florida has 40 days in which to file or serve any paper in

accordance with Section 48.121, Fla. Stat. (2008).

(b) United States of America has 60 days to file under the provisions of 28

U.s.c.A. § 2410(b); Rule 12(a)(3), Fed. R. Civ. P.

4. Service Members Civil Relief Act of 2003 (formerly, Soldier's &

Sailors Act)

(a) Codified in 50 App. U. S. C. A. § 521 - tolls proceedings during the period

of time that the defendant is in the military service.

(b) Act precludes entry of default; there is no need for the service member to

demonstrate hardship or prejudice based on military service. Conroy v. Aniskort; 507

U.s. 511, 512 (1993). Service member with notice of the foreclosure action, may

obtain a stay of the proceedings for a period of 9 months. 50 App. U. S. C. A. § 521

(d) was superseded by the Housing and Economic Recovery Act of 2008, § 2203,

which expires on 12/31/10. Upon expiration, the original 90 day period will re-take

effect.

(c) Determination of military status - to obtain default, plaintiff must file an

affidavit stating:

(1) defendant is not in military service; or
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(2) plaintiff is unable to determine if the defendant is in the

military service. 50 App. U. S. C. A. § 521(b)(1).

(d) Unknown military status - the court may require the plaintiff to file a bond

prior to entry of judgment. 50 App. U. S. C. A. § 521(b)(3).

5. Plaintiff is required to serve the defendant with notice of the application for

default. Failure to notice defendant's attorney entry of subsequent default is invalid;

rendering resulting judgment void. u.s. Bank Nat'l. Assn. v. Lloyd, 981 So. 2d 633,

634 (Fla. 2d DCA 2008).

6. Non-Military Affidavit required - must be based on: personal knowledge, attest

to the fact that inquiry was made of the Armed Forces, and affiant must state that the

defendant is not in the armed forces. The Fla. Bar Re: Approval ofForm~ 621 So. 2d

1025, 1034 (Fla. 1993). Affidavits based on information and belief are not in

compliance.

(a) Non-military affidavit is valid for one year.

Appointment of a Guardian ad Litem

1. The best practice is appointment when unknown parties are joined and service

effected through publication. For example, a guardian ad litem should be appointed

to represent the estate of a deceased defendant or when it is unknown if the

defendant is deceased. § 733.308, Fla. Stat. (2010).

(a) Section 65.061(2), Fla. Stat. (2010) states that a "guardian ad litem shall

not be appointed unless it affirmatively appears that the interest of minors, persons of

unsound mind, or convicts are involved."

(b) Rule 1.210(b), Fla. R. Civ. P. (2010) provides that the court "shall appoint a

guardian ad litem for a minor or incompetent person not otherwise represented.. .for

the protection of the minor or incompetent person." Similarly, Rule 1.511(e), Fla. R.

Civ. P. (2010) maintains that "final judgment after default may be entered by the

court at any time, but no judgment may be entered against an infant or incompetent

person unless represented by a guardian."
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Appointment of a Receiver

1. During a foreclosure, appointment of a receiver for condominium and

homeowners' associations is governed by statute, although it may also be authorized

by association by-laws.

(a) Section 718.116(6)(c), Fla. Stat. (2010), provides that the court in its

discretion may require the resident condominium unit owner to pay a reasonable

rental for the unit. During the "pendency of the foreclosure action, the condominium

association is entitled to the appointment of a receiver to collect the rent." Id.

(b) Similarly, Section 720.3085(1)(d), Fla. Stat. (2010) governs homeowners'

associations. Post judgment, this Section provides that the court may require the

parcel owner to pay a reasonable rent for the parcel. If the parcel is rented or leased

during the pendency of the foreclosure, the homeowners' association is entitled to the

appointment of a receiver. Id.

(c) Blanket motions for appointment of a receiver for units prior to the filing

of a foreclosure action do not meet the requirements of either statutory provision.

2. The movant for appointment of a receiver for real property which does not

qualify under the condominium or homeowners' association statutes must satisfy basic

prerequisites. These basic prerequisites are the same legal standards applicable to

non-foreclosure proceedings, as injunctive relief.

(a) This equitable prejudgment remedy must be exercised with caution as it is

in derogation of the legal owner's fundamental right of possession of his property and

only warranted if there is a shOWing that the secured property is being wasted or

otherwise subject to serious risk of loss. Alafaya Square Association, Ltd. v. Great

Western San/y 700 So. 2d 38, 41 (Fla. 5th DCA 1997); Twinjay Chambers Partnership

v. Suare~ 556 So. 2d 781, 782 (Fla. 2d DCA 1990); Electro Mechanical ProdUCts, Inc.

v. Sorona, 324 So. 2d 638 (Fla. 3d DCA 1976).

(b) In the absence of a showing that the property is being wasted or otherwise

subject to serious risk of loss, appointment of a receiver is unjustified. Seasons Pship

1 v. Kraus-Anderson, Inc., 700 So. 2d 6061, 6062 (Fla. 2d DCA 1997).
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(c) The party seeking appointment must show that there is a substantial

likelihood that it will prevail on the merits at the conclusion of the case and must

present sufficient proof that appointment of a receiver is warranted. Keybank

National Association v. Knuth, Ltd., 2009 WL 2448160, 2448161 (Fla. 3d DCA, Aug.

12, 2009).

(d) A final prerequisite to appointment of a receiver is that the movant must

post a bond, for either the plaintiff or the receiver. Rule 1.620(c), Fla. Rules of Civ. P.

(2010); Boyd v. Banc One Mortgage Corp., 509 So. 2d 966,967 (Fla. 3d DCA 1987).

SUmmary Final Judgment of Foreclosure

1. Legal standard - No genuine issue of material fact and movant is entitled to a

judgment as a matter of law. Also, outstanding discovery can preclude summary

judgment.

2. Burden of Proof - The plaintiff bears the burden of proof to establish the

nonexistence of disputed issues of material fact. Delandro v. Am. s. Mortgage

Servicing, Inc., 674 So. 2d 184, 186 (Fla. 3d DCA 1996); Holl v. Talcott" 191 So. 2d

40,43 (Fla. 1966).

3. Content of motion for summary judgment - plaintiff should allege:

1) execution of note and mortgage; 2) plaintiff's status as owner and holder (or

representative); 3) date of default; 4) notice of default and acceleration; 5) amount

due and owing; 6) relief sought; and 7) address affirmative defenses, if any.

4. Filing of the Motion - at any time after the expiration of 20 days from the

commencement of the action or after service of a motion for summary judgment by

the adverse party. Rule 1.510(a), Fla. R. Civ. P. (2010). The motion for summary

judgment, supporting affidavits and notice of hearing must be served on a defendant

at least (20) twenty days before the summary judgment hearing. Rule 1.510(c), Fla.

R. Civ. P. (2010); Verizzo v. Bank ofNew Yor/y 2010 WL 711862 (Fla. 2 DCA Mar. 3,

2010); Mack v. Commercial Industrial Par/y Inc., 541 So. 2d 800, 801 (Fla. 4th DCA

1989).
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(a) Opposition materials and evidence supportive of a denial of a motion for

summary judgment must be identified. Rule 1.510(c), Fla. R. Civ. P. (2010). Notice

of opposition must be mailed to the movant's attorney at least five days prior to the

day of hearing or delivered no later than 5:00 P. M., (2) two business days prior to

the day of the hearing on the summary judgment.

(b) The movant for summary judgment must factually refute or

disprove the affirmative defenses raised, or establish that the defenses are

insufficient as a matter of law. Leal v. Deutsche Bank Nat'!. Trust Co., 21

So. 3d 907, 908 (Fla. 3d DCA 2009).

(c) Filing of cross motions is subject to the 20-day notice period. Wizikowsji v.

Hillsborough County, 651 So. 2d 1223 (Fla. 2d DCA 1995).

5. Requirement for motion for summary judgment - due notice and a hearing.

Proof of mailing of notice of the final summary judgment hearing created presumption

that notice of hearing was received. Blanco v. Kinas, 936 So. 2d 31, 32 (Fla. 3d DCA

2006).

6. Affidavits in support of Summary Judgment

Affidavits in support of the motion must be made based on personal knowledge

and set forth facts that would be admissible in evidence, and demonstrate that the

affiant is competent to testify on the matters presented.

(a) Affidavit of Indebtedness - Must be signed by a custodian of business

record with knowledge. In general, the plaintiff's affidavit itemizes:

(1) property address,

(2) principal balance,

(3) interest (calculated from default up until the entry of judgment,

when the mortgage provides for automatic acceleration upon

default, THFN Realty Co. v. Kirkman/Conroy, Ltd./ 546 So. 2d 1158

(Fla. 5th DCA 1989). (best practice is to include per diem interest),

(4) late charges (pre-acceleration only), Fowler v. First Fed. Sav. &

Loan Assn., 643 So. 2d 30, 33(Fla. 1st DCA 1994).),

(5) prepayment penalties - unavailable in foreclosure actions, Fla. Nat'!
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Bank v. Bankatlanti~ 589 So. 2d 255, 259 (Fla. 1991), unless

specifically authorized in note in the event of acceleration and

foreclosure. Feinstein v. Ashplant, 961 So. 2d 1074 (Fla. 4th DCA

2007).

(6) property inspections & appraisals,

(7) hazard insurance premiums and taxes.

(b) Affidavit of Costs - This affidavit details:

(1) the filing fee,

(2) service of process,

(3) and abstracting costs.

(c) Affidavit of attorney's time - references the actual time the attorney

expended on the foreclosure file and references the actual hourly billable rate or the

flat fee rate which the client has agreed to pay. The Fla. Supreme Court endorsed the

lodestar method. Bell v. U. S. B. Acquisition Co./ 734 So. 2d 403, 406 (Fla. 1999).

The hours may be reduced or enhanced in the discretion of the court, depending on

the novelty and difficulty of questions involved. Fla. Patients Compensation Fund v.

Rowe, 472 So. 2d 1145, 1150 (Fla. 1985). With regard to uncontested time, plaintiff

is not required to keep contemporaneous time records since the lender is contractually

obligated to pay a flat fee for that time. lei.

(d) Affidavit as to reasonableness of attorneys' fee - Affidavit of attorney's fee

must be signed by a practicing attorney not affiliated with the plaintiff's firm, attesting

to the rate as reasonable and customary in the circuit. Affiant should reference and

evaluate the attorney fee claim based on the eight factors set forth in Rule 4-1.5(b)(1)

Rules Regulating the Fla. Bar. Of these, relevant factors, such as the time and labor

required, the customary fee in the locality for legal services of a similar nature, and

the experience and skill of the lawyer performing the service must be examined. An

award of attorney fees must be supported by expert evidence. Palmetto Federal

Savings and Loan Association v. Da~ 512 So. 2d 332 (Fla. 3d DCA 1987).

(1) Where there is a default judgment and the promissory note or

mortgage contains a provision for an award of attorney fees,

31



20TH CIR 03074

Section 702.065(2), Fla. Stat. (2010) provides that "it is not

necessary for the court to hold a hearing or adjudge the requested

attorney's fees to be reasonable if the fees do not exceed 3 per

cent of the principal amount owed at the time of the filing of the

complaint." Florida Patients Compensation Fund v. Rowe, 472 So.

2d 1145 (Fla. 1985). Id. This statutory proVision confirms that

"such fees constitute liqUidated damages in any proceeding to

enforce the note or mortgage." Id.

(2) The judgment must contain findings as to the number of hours

and the reasonable hourly rate. Id. at 1152. The requirements of

Rowe are mandatory and failure to make the requisite findings is

reversible error. Home Insurance Co. v. Gonzalez, 648 So. 2d 291,

292 (Fla. 3d DCA 1995). "An award of attorneys' fees must be

supported by competent substantial evidence in the record and

contain express findings regarding the number of hours reasonably

expended and a reasonable hourly rate for the type of litigation

involved." Stack v. Homeside Lending, Inc. 976 So. 2d 618, 620

(Fla. 2d DCA 2008).

Affirmative Defenses

1. Genuine existence of material fact - precludes entry of summary judgment.

Manassas Investments Inc. v. O'Hanrahan, 817 So. 2d 1080 (Fla. 2d DCA 2002).

2. Legal sufficiency of defenses - Certainty is required when pleading affirmative

defenses; conclusions of law unsupported by allegations of ultimate fact are legally

insufficient. Bliss v. Carmona, 418 So. 2d 1017, 1019 (Fla. 3d DCA 1982)

"Affirmative defenses do not simply deny the facts of the opposing party's claim; they

raise some new matter which defeats an otherwise apparently valid claim." Wiggins

v. Protmay, 430 So. 2d 541, 542 (Fla. 1 st DCA 1983). Plaintiff must either factually

refute affirmative defenses or establish that they are legally insufficient. Frost v.

Regions Bank, 15 So. 3d 905, 906 (Fla. 4th DCA 2009).
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3. Affirmative defenses commonly raised:

(a) Payment - Where defendants alleged advance payments and plaintiff failed

to refute this defense, plaintiff not entitled to summary judgment. Morroni v.

Household Fin. Corp. III, 903 So. 2d 311, 312 (Fla. 2d DCA 2005). Equally, if the

affidavit of indebtedness is inconclusive ( for example, includes a credit for unapplied

funds without explanation), and the borrower alleges a the defense of inaccurate

accounting, then summary judgment should be denied. Kanu v. Pointe Bank, 861 So.

2d 498 (Fla. 4th DCA 2003). However, summary judgment will be defeated if payment

was attempted, but due to misunderstanding or excusable neglect coupled with

lender's conduct, contributed to the failure to pay. Campbell v. Werne~ 232 So. 2d

252, 256 (Fla. 3d DCA 1970); Lieberbaum v. Surfcomber Hotel Corp., 122 So. 2d 28,

29 (Fla. 3d DCA 1960), (Court dismissed foreclosure complaint where plaintiffs knew

that some excusable oversight was the cause for non-payment, said payment having

been refused and subsequently deposited by defendants into the court registry).

(b) Failure to comply with conditions precedent - such as Plaintiff's failure to

send the Notice of Default letter. Failure to receive payoff information does not

preclude summary judgment. Walker v. Midland Mortgage Co., 935 So. 2d 519, 520

(Fla. 3d DCA 2006).

(c) Estoppel is usually based on: a representation as to a material fact that is

contrary to a later-asserted position; reliance on that representation; and a change in

position detrimental to the party claiming estoppel, caused by the representation and

reliance thereon. Harris v. Nat7. Recovery Agency, 819 So. 2d 850, 854 (Fla. 4th DCA

2002); Jones v. City of Winter Haven, 870 So. 2d 52, 55 (Fla. 2d DCA 2003),

(defendant defeated city's foreclosure based on evidence presented which indicated

that the city had agreed to stop fines for noncompliance with property code if

homeowner hired a licensed contractor to make repairs).

(d) Waiver - the knowing and intentional relinquishment of an existing right.

Taylor v. Kenco Chem. & Mfg. Co., 465 So. 2d 581, 588 (Fla. 1st DCA 1985). When

properly pled, affirmative defenses that sound in waiver (and estoppel) present
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genuine issues of material fact which are inappropriate for summary judgment.

Schiebe v. Bank ofAm., 822 So. 2d 575 (Fla. 5th DCA 2002).

(1) Acceptance of late payments - common defense asserting

waiver is the lenders acceptance of late payments However, the

lender has the right to elect to accelerate or not to accelerate after

default. Scarfo v. Peever; 405 So. 2d 1064, 1065 (Fla. 5th DCA

1981). Default predicated on defendant's failure to pay real estate

taxes, could not be overcome by defendant's claim of estoppel due

to misapplication of non-escrow payments. Lunn Woods v. Lowery,

577 So. 2d 705, 707 (Fla. 2d DCA 1991).

(e) Fraud in the inducement - defined as situation where parties to a contract

appear to negotiate freely, but where in fact the ability of one party to negotiate fair

terms and make an informed decision is undermined by the other party's fraudulent

behavior. HT~ Ltd v. Lineas Aereas Costarricense~ S. A., 685 So. 2d 1238, 1239

(Fla. 1996).

Affirmative defense of fraud in the inducement based on allegation that seller

failed to disclose extensive termite damage resulted in reversal of foreclosure

judgment. Hinton v. Brook~ 820 So. 2d 325 (Fla. 5th DCA 2001). (Note that

purchasers had first filed fraud in the inducement case and seller retaliated with

foreclosure suit). Further, the appellate court opined in the Hinton case that fraud in

the inducement was not barred by the economic loss rule. Id

(f) Usury - defined by § 687.03, Fla. Stat. (2010), as a contract for the

payment of interest upon any loan, advance of money, line of credit, or forbearance

to enforce the collection of any debt, or upon any obligation whatever, at a higher

rate of interest than the equivalent of 18 percent per annum simple interest. If the

loan exceeds $500,000 in amount or value, then the applicable statutory section is §

687.071, Fla. Stat. (2010). A usurious contract is unenforceable according to the

provisions of Section 687.071(7), Fla. Stat. (2010).

(g) Forbearance agreement - Appellate court upheld summary judgment based

on Defendant's failure to present any evidence as to the alleged forbearance
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agreement of prior servicer to delay foreclosure until the settlement of his personal

injury case. Walker v. Midland Mortgage Co", 935 So. 2d at 520. If evidence of

forbearance is submitted, it may defeat summary judgment.

(h) Statute of limitations - Property owner successfully asserted that

foreclosure filed five years after mortgage maturity date was barred by statute of

limitations; mortgage lien was no longer valid and enforceable under Section

95.281(1)(a), Fla. Stat. (2010); American Bankers Life Assurance Co. of Fla. v.

2275 West Corp., 905 So. 2d 189, 191 (Fla. 3d DCA 2005).

(i) Failure to pay documentary stamps - Section 201.08, Fla. Stat. (2010)

precludes enforcement of notes and mortgages absent the payment of documentary

stamps. WRJ Dev", Inc. v. North Ring Limited, 979 So. 2d 1046, 1047 (Fla. 3d DCA

2008); Bonifiglio v. Banker's Trust Co. of Calif., 944 So. 2d 1087, 1088 (Fla. 4th DCA

2007).

(1) This is a limitation on judicial authority; not a genuine affirmative defense.

U) Truth in Lending (TILA) violations - Technical violations of TILA do not

impose liability on lender or defeat foreclosure. Kasket v. Chase Manhattan Mortgage

Corp., 759 So. 2d 726 (Fla. 4th DCA 2000); 15 U. S. C. A. § 1600. Exception to TILA

one year statute of limitations applies to defenses raised in foreclosure. Dailey v.

Leshin, 792 So. 2d 527, 532 ( Fla. 4th DCA 2001); 15 U. S. C. A. § 1640(e).

TILA issues include:

(1) Improper adjustments to interest rates (ARMS);

(2) Borrower must be given 2 copies of notice of rescission rights. Written

acknowledgement of receipt is only a rebuttable presumption. Cintron v.

Bankers Trust Co", 682 So. 2d 616 (Fla. 2d DCA 1996).

(3) TILA rescission for up to 3 years after the transaction for failure to make

material disclosures to borrower. Such as, APR of loan, amount financed, total

payment and payment schedule. Rescission relieves borrower only for

payment of interest. Must be within three years of closing. 15 U. S. C. § 1601­

166 (1994); Beach v. Great Western Bank, 692 So. 2d 146, 153 (Fla. 1997).

(a) Wife's homestead interest in mortgaged property gives her right to
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