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took no action to satisfy the debt for over four months 
after the judgment was entered--even past the sale date: 

The failure of a party to take the re­
quired steps necessary to protect its own 
interests, cannot, standing alone, be 
grounds to vacate judicially authorized 
acts to the detriment of other innocent 
parties. The law requires certain diligence 
of those subject to it, and this diligence 
cannot be lightly excused. The mere as­
sertion by a party to a lawsuit that he does 
not comprehend the legal obligations at­
tendant to [the pending legal action] does 
not create a sufficient showing of mistake, 
inadvertence, surprise or excusable neg~ 
lect to warrant the vacating of a final 
judgment. 

John Crescent, Inc. v. Schwartz, 382 So. 2d 383, 385-86 
(Fla. 4th DCA 1980). 

We [*4] therefore reverse the order granting 
Chery's emergency motion to set aside foreclosure sale 
and remand with directions to reinstate the final judg­
menl of foreclosure and certificate of sale and thereafter 
issue a certificate of title in favor of the bona fide pur­
chaser. 

We recognize the harsh result produced by this opi­
nion but the law simply does not authorize the setting 
aside of the final judgment and certificate of sale under 
the facts of this case. 

Reversed and remanded with instructions. 

GROSS, C.J., and STEVENSON, J., concur. 
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Appeal from the Circuit Court for the Seventeenth 

judicial Circuit, Broward County; Ronald I. Rothschild, 
Judge; L.T. Case No. 08-45895 (08). 

COUNSEL: Mitchell Sens of Law Office of Mitchell 
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Jennifer E. Seipel of Butler & Hosch, P.A., Orlando, for 
appellee Citimortgage Inc. 

No appearance for other appellees. 

JUDGES: GERBER, J. POLEN and LEVINE, JJ., con­
cur. 

OPINION BY: GERBER 

OPINION 

[*189] GERBER, J. 

We reverse the circuit court's final summary judg­
ment of foreclosure against Stelian Lazuran (the "defen­
dant"). Citimortgage's complaint alleged that all condi­
tions precedent to the mortgage note's acceleration had 
been fulfilled, and Citimortgage's affidavit in support of 
its motion for summary judgment stated "[t]hat each and 
every allegation in the Complaint is true." Such a con­
c1usory allegation is insufficient to refute the defendant's 
affirmative defense [*190] that Citimortgage failed to 
provide him with notice of the acceleration pursuant to 
the procedures specified in paragraph 22 of the mort­
gage. Therefore, reversal is required. See Frost v. Re­
gions Bank, 15 So. 3d 905. 906-07 (Fla. 4th DCA 2009) 
("Because the bank did not meet its burden to refute the 
Frosts' lack of notice and opportunity to [**2] cure de­
fense, the bank is not entitled to final final summary 
judgment of foreclosure. "). 

Reversed. 

POLEN and LEVINE, JJ., concur. 
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An appeal from the Circuit Court for Walton County. 

Kelvin C. Wells, Judge. 

COUNSEL: Matthew W. Burns, Destin, for Appellant. 

Katherine E. Giddings and Nancy M. Wallace of Aker­
man Sentcrfitt, Tallahassee, and William P. Heller, 
Akerman Senterfitt, Fort Lauderdale, for Appellee. 

JUDGES: HAWKES, C. J., KAHN and WEBSTER, JJ., 
CONCUR. 

OPINION 

PER CURIAM. 

In this mortgage foreclosure action, appellee, Amer­
ican Home Mortgage Servicing, Inc., obtained a final 
summary judgment. This judgment relies in part upon 
appellee's allegation that it is the assignee of the original 
holders of the mortgage and note executed by appellant. 
As all parties acknowledge, however, the uncontested 
facts of record do not establish that appellee is presently 
entitled to foreclose because the record contains no evi­
dence of any assignment or comparable transacuon. Ac­
cordingly, we VACATE the final summary judgment 
and REMAND this case for further proceedings. 

HAWKES, C. J" KAHN and WEBSTER, JJ., 
CONCUR. 
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Circuit Court for the Fifteenth Judicial Circuit, Palm 
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COUNSEL: Thomas E. Ice of Ice Legal, P.A., West 
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JUDGES: GROSS, c.J., STEVENSON and DA­
MOORGIAN, n., concur. 

OPINION 

PER CURIAM. 

In these two cases, which We have consolidated for 
purposes of this opinion, the law firm of Ice Legal, P A. 
(Ice), seeks, under the guise of disqualifying the judge, to 
exclude itself from proceeding before Judge Sasser, who 
presides over the foreclosure division of the Palm Beach 
circuit court. ' These petitions for writ of prohibition 

represent the seventh and eighth petitions that this law 
firm has filed in this court seeking the same relief. ' A 11 
the prior petitions were carefully reviewed and denied on 
the merits. 

I The foreclosure division, which attempts to 
streamline scheduling procedures, was created to 
handle the extraordinary backlog of foreclosure 
cases. See Administrative Order 3.302, Fifteenth 
Judicial Circuit. At the time the petition was 
filed, an estimated [*2] 55,000 foreclosure cases 
were pending in that court. This number has 
likely increased since that time. 
2 Feith v. Indy Mac Fed. Bank, 4D09-5070; 
Sandomingo v. Washington Mut. Bank, 
4D09-5OOO; Vidal v. U.S. Nat'l Bank Ass'n, 
4DIO-397; Glarum v. Lasalle Bank, 4DI0·603; 
Brown v. Wachovia Bank, 4DIO-130; Brown v. 
Wachovia,4D10-642. 

As in the prior petitions and motions to disqualify 
filed by the firm, Ice attempts to pyramid a host of unre­
lated matters, which were not raised within the ten-day 
time limit of Florida Rule of Judicial Administration 
2.330(e), to achieve its goal. The repetitive claims have 
been reviewed de novo on numerous occasions and re­
jected on the merits. None of these issues, alone or to­
gether, provide Ice's clients with any objectively reason­
able basis to fear that the judge is biased. 
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In addition to re-raising these issues, the Ice firm 
raised new arguments alleging that ex parte communica­
tion between opposing counsel and the judge requires 
disqualification. The communications involved a recur­
ring scheduling dispute involving Ice. The Ice firm has 
insisted on specially-set hearings on its motions even 
though the judge, through her judicial assistant (JA), had 
expressed [*3] that the types of motions at issue should 
be set for ten-minute hearings on the uniform motion 
calendar. Ice has complained that it needs at least fifteen 
minutes to be heard and demanded specially-set hear­
ings. 

In one of these cases, aware of Ice's persistent objec­
tions to their motion being set on the uniform motion 
calendar, the plaintiff bank scheduled a hearing on Ice's 
motion to dismiss during a time reserved for summary 
jUdgment motions. The judge phoned the bank's counsel 
advising that the hearing needed to be scheduled on the 
uniform motion calendar and that twenty minutes was 
not necessary to argue the motion. The bank's attorney 
immediately informed Ice and tried to coordinate a con­
venient time for the hearing. The next day, the judge 
entered a written order requiring the bank to schedule the 
hearing on the motion calendar within ten days. 

In the second case, an administrative employee for 
the bank's counsel attempted to coordinate scheduling of 
Ice's motions on the uniform motion calendar. Ice con­
tinued to object to the scheduling, maintaining its posi­
tion that it needed fifteen minutes instead of ten. ' 
Another administrative employee for the bank's counsel 
contacted the [*4] judge's JA to inform her that the Ice 
firm was again objecting to having their motions heard at 
the uniform motion calendar. Another judge, sitting in 
Judge Sasser's absence, signed orders scheduling the 
hearing on the uniform motion calendar. The above in­
cident led Ice to request all emails between the law fIrm's 
staff and the JA. Ice contends the emails show that the 
law fl111l's administrative staff has bcen engaged in ex 
parte communications with the judicial assistant. 

3 A specially-set hearing would not be availa­
ble until much later in time, whereas Ihe motions 
could be heard SOoner if sel on the uniform mo­
lion calendar. Ice made no attempt 10 schedule its 
motions for hearing nor has it provided any ex­
planation why its motions-which do not involve 
evidentiary matters-required any additional time 
for oral argument. As noted by the judge, at a 
hearing where the policy was explained to Ice. 
the judge had read the motions-which raised sim­
ilar issues Ice has repeated in many of its cas­
es-and additional time for oral argument was un­
necessary. 

We are aware of no rule or law that requires 
a trial court to hear oral argument on a pretrial, 
non-evidentiary mOlion. See Gaspar, lne. v. 
Naples Fed. Say. & Loan Ass'n, 546 So. 2d 764, 
766 (Fla. 5th DCA 1989) [*5] ("Judicial con­
sideration and determination of a non-evidentiary 
motion on Ihe basis of memoranda of law rather 
than oral argument by counsel at a noticed hear­
ing does not constitute an ex parte hearing or a 
denial of due process"); First City Dev. of Fla., 
Inc. v. Allmark of Hollywood Condo. Ass'n; 545 
So. 2d 502, 503 (Fla. 4th DCA 1989) ("There is 
no rule of procedure or law that requires the trial 
court to have oral argument as to [objections to 
discovery]"). See also Fla. R. App. P. 9.nO 
("Oral argument may be permitted in any pro­
ceeding") (emphasis supplied); In re Proposed 
Florida Appellate Rules, 351 So. 2d 981, lOll 
(Fla. 1977) ("[T]here is no right to oral argu­
ment" in appellate proceedings). 

Based on these allegedly improper ex parte commu­
nications, Ice seeks to disqualify the judge from all of its 
cases. In all of its prior petitions, Ice has sought what 
amounts to firm-wide disqualification which would ef­
fectively exclude Ice from proceeding in the foreclosure 
division. Judge Sasser is presently the only judge presid­
ing in the foreclosure division. 

We review de novo the legal sufficiency of the mo­
tions to disqualify that were filed below. See Edwards v. 
State, 976 So. 2d lJ77, 1178 (Fla. 4th DCA 2008). 

Ex [*6] parte communications regarding purely 
administrative, non-substantive matters, such as sche­
duling, do not require disqualification. See Rose v. State, 
601 So. 2d /l81, 1183 (Fla. 1992) ("[AJ judge should 
not engage in any conversation about a pending case 
with only one of the parties participating in that conver­
sation. Obviously, ... this would not include strictly 
administrative matters not dealing in any way with the 
merits of the case."). See Rodriguez v. State, 919 So. 2d 
1252, 1274-75 (Fla. 2006) (ex parte discussion of an 
administrative matter, the nature of a scheduled hearing, 
did not require disqualification); Randolph v. State, 853 
So. 2d 1051, 1064 (Fla. 2003) (ex parte conversation 
about ministerial matter-wording of a sentence in an or­
der-was insufficient to disqualify); Arbelaez v. State, 775 
So. 2d 909, 916 (Fla. 2000) (holding that an ex parte 
communication between the judge and the state attorney 
in a death penalty case did not require disqualification 
where the communication related to purely administra­
tive matters, including the amount of time the state 
would be provided to respond to defendant's postconvic­
tion motion and the scheduling of hearings). 
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The ex parte [*7) communications in the present 
caseS all involved purely administrative, non-substantive 
matters regarding the scheduling of motions, not the me­
rits of the case. The judge, who had read and was famili­
ar witb Ice's motions, did not exhibit any objectively 
reasonable basis for Ice's clients to fear bias when she 
indicated thattbe motions did not require additional time. 

As to the communications between the administra­
tive personnel of the bank's law firm and the JA, neither 
the ex parte communications, nor the alleged animosity 
that has developed between the JA and one of Ice's em­
ployees, provides an objectively reasonable basis for 
Ice's clients to rear that the judge will not be fair and 
impartial. See Leone v. F.J.M, Constr., 911 So. 2d 1285, 
1285-86 (Fla. 1st DCA 2005) (holding that a judicial 
assistant's disparaging comments to a party's attorney, 
made after a scheduling dispute, did not provide any 
reasonable basis to fear that the judge would not be fair). 
As noted in Leone, scheduling of bearings is typically a 
matter delegated by judges to judicial assistants. Tbis is 
partiCUlarly necessary in tbe foreclosure division wbicb 
has an extraordinary backlog of cases. Judge Sasser 
cannot [*8] be expected to hold hearings regarding the 
length of upcoming hearings in order to settle insignifi­
cant disputes about whether an additional five minutes is 
necessary for oral argument on a motion. 

Contrary to Ice's accnsations, Judge Sasser did not 
violate Canoll 3(B)(7) of the Florida Code of Judicial 
Conduct, which expressly exempts communications re­
lating to scheduling and other administrative matters 
from its prohibition on ex parte communications. The 
jndge's ex parte communication with the bank's counsel 
regarding tbe bank's improperly-scheduled motion was 
immediately broUght to Ice's attention. Ice has had ab­
undant opportunity to respond but never specified any 
reason wby fifteen minutes was required to hear its mo­
tions. 

Ice's repetitive attempts at disqualification in these 
cases appear designed, not to ensure that tbe proceedings 
against their clients are presided over by a neutral and 
fair tribunal, but to achieve a strategic advantage andlor 
frustrate tbe efficient function of the foreclosure division. 
As we suggested in Nasselta v. Kaplan. 557 So. 2d 919, 
921 (Fla. 4th DCA 1990), this tactic is an improper use 
of the disqualification procedure. 

The petitions are denied on ['9] the merits. 

GROSS, C.J., STEVENSON and DAMOORGIAN, 
J1., concur. 
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that person is legally detained.' " St. James, 903 So. 2d at 1004 
(alteration in original) (quoting D.G., 661 So. 2d at 76); see.a/so 
f aumier, 731 So. 2d at 76. 

In thiscase, Detective Doty was engaged in the lawful execution 
ofalegaldutybecauseshewasinvestigatingthelewdbattery.SeeVL 
v.State, 790 So. 2d 1140,l142(Fla.5thDCAZOd1);Francisv. State, 
736 So; 2d97, 99n.1(Fla. 4th DCA 1999). However, pursuant to this 
court's holding in St. James, Sauz was not lawfully detained and 
therefore, his provision of the false name and date of birth did noi 
conStitute the crime of resisting an officer without violence. 

. In & Jan;es, an officerwas investigating the theft of a bicycle and 
when hearnved on scene, there was a group of men standing nearby. 
903 So. 2dat 1004. Although the officer asked the men whether they 
had ~een St James, he (the officer] did not explain why he was 
looking for St James or even thathe waS conductirig an investigation. 
Ill. Even though the officer had probable cause to arrest SI. James at 
that time, the officer did not convey thatinforniation to the group of 
men and there was no ·showing that SI. James knew the officer 
intendedtodetainhim.ld. St James denied knowing anyone by that 
?,""e. Iii; Despite the fact .that St. Jam~ provided patently false 
information tu the officer, this court deterrmned that Such conduct did 
not amountto obstruction because St. James was notlegally detained· 
at the time. !d. . . . 

ill this case, while Sauz provided patently fa,lse information to 
De!ec?veDoty, he did so ata time when he wasnotlawfu1ly detained 
or subject to a Terry stop. Much like the fac~ of St. James, Detective 
Doty testified that she was investigating the lewd battery and merely 
'Yentto Sa~'shometo seeuhe would cooperate with theinvestigac 
tion. DetectiveDoty furtheradmitted that she did not intend to.detain 
Sauz and did not explain why she was there. In addition, there is no 
indication thatSauz thoughthewas being detained by DetectiveDoty. 

Although the State asks this court to consider receding from & 
James, wedeclinetodo so.fustead, we apply St. James and hold that 
theStatefuiledtoprovidesufficient evidence thatSauz committed the 
crimeofresistinganofficerwithoutviolenceandfurtherthatthetrial 
court etred by denying Sauz's motion for judgment ofacquittaJ. We 
·therefore reverse Sauz's convictiqn for resisting an offiCer without 
violence and remand for proceedings in conformance with this 
opinion.' . 

Affinned in part, reversed in part, and remanded. (DAVIS and 
WAlLACE, JJ., Concur.) 

'Xenyv. Ohio,392 U.S. 1 (1%8) • 
. ~ecause wearereversing this conviction on the basis that Sauz's conductdid not 

amoU!lt toresisting an officer Withoutvi61ence, itis unnecessary to address Sauz's other 
argument that the State failed to prove the date on which the offense occurred. 

* * * 
Mortgagefor<closure--Surnmary judgment for plaintiffinmortgage 
foreclosureadionwas premature whereplaintiffhadfailed to establish 
standing toforec!ose-Plaintiff moving for sununary judgment before 
an ~wer is fded must establish that defendant could not raise any 
genUIne issues of material fact if defendant were pemIitted to answer 
complaint-Because exhibit to plaintiff's complaint conflids With 
allegations conCentingstanding and exhibit does notshowthatplaintiff 
has standing to foreclose mortgage, plaintiff did not es!ablishentitle­
ment to fOr<Ciose mortgage-illcomplete, unsigned, and unauthenti­
cated assignment attached as exhibit to plaintiff's response to defen­
dant's motion to dismiss did not constitute admissIble evidence 
establishing standing to foreclose note and mortgage 
~ FUNDING CONSORTIUM INC. ISAOAlATIMA. Appellant, v. GINElLE 
.AS -JACQUES, SERGE JEAN-JACQUES, JR., and U.S. BANK NATIONAL 

SOC!ATION, as Trustee forthe C-Bass Mortgage Loan AssetBacked Certificates 
2006-CBS, Appellees. 2nd District. .Case No. 2008-3553. Opinion filed 

2010. Appeal from the Circuit Court for Sarasota County; Robert B. 
;;~~::'i~;~~:;:f,~C~ounsel: F. Malcolm Cunningham. Jr., and Amy Fisher of111e 
'-I P.A., West Palm Beach, for Appellant. Cindy L Runyan of 

F16rida'Defaultlaw Group; LP. Tampa, for Appellee U .. S. Bank National Association. 
No.apPearance foL" Appellees GinelleM "Jean-Jacques and SergeJ~n-J'wq~ II;. 

(VIlLANTI,Judge.) BACFuhding ConsortiumInc. ISAONATiMA 
(BAG) appealsthefmaJ summary judgment offoreclosureenteredin 
favor of U.S. Bank National Association, as Trustee for the CBass 
Mortgage Loan Asset Backed·Certificates, Series 2006-CB5 (U.S. 
Bank). Because summary judgment· was prematurely entered, we 
reverse and remand for further proceedings. 

On December 14, 2007, U.S. Bankflled.1!ll unverified mortgage 
foreclosure complaint naming the Jean-Jacqueses and BAC as 
defendants. The complaint included One countforforeclosure of the 
mortgage.and a second count for reestablishment ob lost note. U.S. 
Bank attached a copy of the mortgage it sought .to foreclose to the 
complaint; however, this document identified Fremont Investment 

. and Loan as the "lender" and Mor,tgage Electrunic Registrations 
Systems, Inc., as the ''mortgagee." U.S. Bank also attached an 
"Adjustable Rate Rkl.i" to the complaint, which also identified 
Fremont as the "lender." 

Rather than answering the complaint, BAC responded by filing a 
motion to dismiss.based on U.Il. Bank:s lack·of stimding. BACargued 
that none of the attachments to t1ie.complaintshowed that U.S.llank 
actually held thenote or. mortgage, thusgiving).'ise to a question as to 
whether US. Bankactuallybadstandingtoforecloseon the mortgage. 
BACl!fguedthatthecomplaintshoqld be dismissed based on this.lack 
of s!al).ding. . 

U.S, Bank flied a Written response to BAC's motion I\> dismiss. 
Attached as.Exhibit A to this· reSponse was an "Assignment of 
Mor,tgage." However,the space for the name of the assignee on this 
"assiginnent"was blank, and.the. "asslgrnuent" was neither signed nor 
notarized. Further, U.S. Bankdid not attach Or flIeany document !hat 
would aut4enticate this ~assigruuent~ oroth~serender it admissi­
ble into evidence. 

For.reasonsnot. apparent from the record, BAC did noise! itd 
motion to dismiss for hel\Png. Subsequently, U.S. Bankflledamotion 
f,?f s~judgment At the same time, U.S. Bank voluntarily 
dlSffilSSed Its cOunt for reestablishment of a lost note, and it flied the 
"Original Mortgage and Note"· with the court. HQwf;ver, neither of 
these'doclinients identified U.S. Bank as the holder of the 11,0te or 
mortgage in any manner. U.S; Bank did no! flIe the original of the 
purported "assigrnnent~ oranyother.documentto establish that it had 
standing to foreclose on the note or mortgage. 

Despite thelackof any admissible evidence that U.S. Bankva1idly 
held thenoteand mortgage, thetriaJ courtgranted summary judgment 
offoreclosure in favor of U.S. Bank. BACnow appeals, contending 
that the SUIUDlllIY judgment was improper because U.S. Bank never 
established its standing to foreClose. 

The summary judgment siandard is well-established." A movant 
is entitled to summary jndgment 'if the pleadings, depositious, 
answers to interrogatories, admissions, affidavits, and other materials 
as would be admissible in evidence on flIe show tllat there is no 
genuine issue as to any material fact and that ·the moving party is 
entitled to a judgment as a matter of law."" Estate afGithens ex rei. 
Seaman v. Bon Secaurs-Maria Manor Nursing Care Ctr., Inc., 928 
So. 2d 1272, 1274 (Fla. 2d DCA 2006) (quoting Fla. R.Clv.P. 
1.510( c». When a pl~intiff moves for sUIUDlllIY judgment before the 
defendant has flied an answer, "the burden is upon the plaintiff to 
make itappearto a certainty that no answer which the defendantmight 
properly serve could presenta genuine issue of fact." Settecasi v. Bd. 
of Pub. Instruction of Pinellas County, 156 So. 2d 652, 654 (Fla. 2d 
DCA 1963); seealsa. W. Fla. Cinty. Builders, Inc. v. Mitchell, 528 So. 
2d979, 980 (Fla, 2d DCA 1988) (bolding that when p'laintiffs move 
ror sUIUDlllIY judgment before the defendant flies an anSwer, "it'[isi 
lDcumbent upon them to establish that no answer that [the defendant] 
could properly serVe or affrrmative defense it might raise" could 
present an issue of material fact);E.J. Assocs.,Inc. v. JohnE. &Aliese 

i! 
i 
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PriceFound.,lnc.;515 SQ. 2d 763, 764 (Fla.2dDCA 1987) (hQlding 
that when a plaintiff' mQVes fQr sumniary judgment before. the 
defendant fIles an answer, "the plaintiff mustcoilclusivelyshQwthat 
thedefendantcannQt plead a genuine issueQf matOrial. fact"). As these 
cases shQw, a plaintiff mQving fQr suinmary jUQgment befQre an 
answer is filed must nQtQnly establish that nQ genuine issue Qf 
material fact is preSent·in the record as it stands, but also that the 
defendant could nQt raise any genuine issues Qf material fact if the 
defendant were permitted to answer the cQmplaint 

In this case, U.S, Bank falled tQ meet this burden because the 
recQrd beforethetrial court reflected a genuine issue Qf material fact 
as·to U.S. Bank's standing 10 foreclosethemQrtgage at issue. The 
ptQPerparty with standing tQ foreclQ$ea nQte andlor mQrtgageis thee 
holder of the note and mortgllge Qrth" hQlder's representative. See 
MortgageElel:. ReglStrationSys.,lnc;v. Azize, %55'1. 2d151, 153 
. (Fla;2dDCA2W1); TrOlipev.Redner,:6525Q.2d394,395-96(Fla: 
2dDCA 1995); see alSo l'hilogene v. ABN AmriJ Mortgage Group, 
inc., 948 So; 2d 45; 46 (I:'Ia. 4th.DCA 2006) ("[W]e conclude that 
ABN 'bad 'standlbg·tobrfug atid maintain a moitgllge foreclosure . 

lactiQti since it demQnstraledthat·it;hcl<;l the note and niortgagein . 
I: queStion.,). While U.S: Bank alleged in its unverified rompJainttbat 
i itwastheholder·of the nQte and mOrtgl\ge, the copy of themQrtgllge 
. attached·to the complaintlisui "FremQnt Investment & Loan" as'the 

I . ~l<:nder" aild "MERS"as!heumortgllgee. " Whenexhibitsareattached 
, , . to.acomplaint, theooiltentsofthe"xliibits oontri>loverthealleg.tiotis 

of theeoniplaintSee; e;g.; HimtRidge at TdlH'ines,1ne;.v. Hall,'1fJ6 . 
. SO. 24399; 401 (FIit:2d DqA 2000) ("Where oomplaintallegatiQns 
are contradicted bY."XIu"\Jits a$ched to the cOmplaint, the .plain 
meaning Qf t\J.eeXhibits corttrol[s] and may be the basis fora motion 
to dismiss. ");BIue Supply o>rp. v. Novos Elecftq Meeh., Inc., 990 So. 
2d 1157; 1159 (Fla. 3dDCA2008); Hany Pepper&Assocs.,lnc. v. 
Lasseter,247 So. 2d.136, 736C37 (Fla. 3d DCA 197!r(hQldingtllat 
When therels an ,inconsistency between the allCglltiQns of material fact 
hi a .complaint ;mdattachinents'tothe oomplaint, the differing 
allegations "bave.the effectof neutralizing eachaI1egatiQnasagllinSt 
the other, thus rei\dering the pleading .0bjectiotiable~).Beca_the 
exhibit to U.S. Bank's .compiail).t oonflicts with its allegations 
concerriing.standlbgand theilxhlbitdoes notshow1hat U.S. Bankhas 
standing to foreclQse the m'1rtgage, U.S. Bank did nQtes1ilblish its 
entitlement to foreclose the mortgllge as·. matterQflaw. 

.Mor\:()ver. wliiJ.e U.S. Bank subsequently fIled the original note, 
1henotedidnQtidentify U.S. Bankas the lender or holder. U.S. Bank 
also didnQt attach an' assigmuent Or any Qther evidenc.e·to establish 
thatitbad purchased thenoteand mortgage. Further, it diduQtflleany 
supporting affidavitsord<>POsition testimony to establish tbat it Qwns 
and holds thenoteandmQrtgllge. A9cordingly, tlledocuments·before 
the trialcQurtatthesummary judgmel)thearing did.not establish U.S. 
Bank's standing to foreclQse the note and mortgl\ge, and thus, a(this 
point,UoS. Bank was not entitled to sUl111lllU)o judgment in itsfavQr. 

In this appeal, U.S. Bank oontends that it was not required to me an 
assignment Qfthe nQte Qr mQrtgllge Qr otherwise prove that it validly 
held them in ordecto beentitled to summary judgmentin its favor. We 
disagreefortworeasons.FlfSt,becauseBAChadnQtyetanswered·the 
complaint, it wasincumbentQn U.S. Bank tQ establish thatnQ answer 
thatBAC could properly serve or affIrmative defense tl,at it might 
allege could raise an issue of material fact. Given the facial oonflict 
between the allegatiQns of the complaint and the CQntents Qf the 
exhibit to the complaint and other filings, U.S. Bankfailed tQ meet tl,is 
burdeu. 

SecOnd,regardiessofwhether BAC answered the cQmplaint, U.S. 
Bank was required tQ establish, thrQugh admissible evidence, that it 
held the nQte and mQrtgage and SQ had standing tQJQreclQse the 
mortgllge befQre it WQuid be entitled to summary judgment in its 
favQr. Whether U.S. Bankdid SQ through evidenceQf a valid assign­
ment, proQf Qf purchase Qf ti,e debt, or evidence of an effective 
transfer, it was nevertheless required tQ prove that it validly held the 

nQteand mortgage it SQught tQ fQreclQse. See Bookerv. Sarasota, Inc. 
707 So. 2d 886, 889 (Fla.lsIDCA 1998) (hQldingthat thetrial court: 
when considering a mQtiQn fQr summary judgment in an actiQnon a 
promissory note, was not permitted tQ simply assume that the plaintiff 
was theholderQf thenQte in the absence of record evidence Qf SUch), 
Theinoomplete, unsigned, and unauthenticated assignment attached 
as an exhibit to U.S, Bank' sresponse to BAC's motiontQ dismiss did 
nQtconstituteadmissible evidence establishing U.S. Bank's standing 
toforeclQsethenQteand mQrtgage, and U.S. Banksubmittedno Qther 
evidence to establis/lthat it was the proper holder of the nQte andlor 
mortgage. 

Essentially,U.S.Bank'sargumentinfavorofaffrrmancerests<!n . 
two assumptioll$:a) that a:valid assigoment Qr.transfer QfthenQteand 
mortgage exists, and b) that'a 'Valid defense tQ this actiQn does nQt. 
However, .summary judgment Is appropriate only upon. record 
proof~notassumptions. Given the 'Vastly,increased nuIUber of 
foreclQsure fllings inFlori¢t~s courts Qver the past twoyears, which 
volume has taxed\>Qth litigllnts and the judicial system and increased 
theriskof paperwork errors, it is ""pecially importanttbattriaicourtS. 
abide by the proper standardsan4 apply the proper bUrdens QfprOOI 
when ooqsidering. a summary j!1dgment motiQn. in a fqreclosure 
proeeeding. '. . .. . . . ..... .. . 

Accordingly, bec/lUse U.S, Bankfalled to establish its status.as. 
1"gal owner and holder of the note and \IlQrtgage, the trial court acted . 
prematurely in entering .fmal summary judgment Qf fQreclosure in 
favor of U.S. Bank. Weth~forereversethefina1summaryjudgment 
of foreclosme and remand for further proe;eedings .. 

ReversedandremandedfQrfurtherprOpeedings.(ALTENBERND . 
andSILBEiTh1AN,JJ.,.Concur.) 

* *. * 
CriminaI·law.:.c.PI ........ Withdra~ se motion .by defenda.rt 
represented by rounscl . 

. QuEENEUZABEmCOUlNS,AppeIbnt,v.SfATEOFFl.ORIDA,AppeDee.ind 
Distrid·CaseNo. 2IlO8-369LUpinionfded February 12,2010. ApPeal_the 

- CircuitCourt foc .Pinellas ,County;Joseph A. Bulone, Judge. Counsel: James Marion 
Moonnan, Public Defender,and WilliamL.Sharwcll, Assistant Public Defender, 
BacjoW; for Appellant Bill McCollum, Atrottw~ Genedll; Tallahassee, and Jonathan 
P. Hurlcy, Assistant Attomey Genera~ Tampa, fur Appellee..· . 

QN REMAND i<ROM1'BE. 
SUPREME COURT OF FLORIDA 

(SILBERMAN, Judge.) fu Q;llins v. sUue, 34 FI~. L. Weekly S658 
(FIa. Dec. 3,20(9), the Supreme Court <!fFloridaquashedthis court's 
decision in O>llins v. Siate, 12 SQ. 3d 227 (Fla. 2d DCA 20(9), and 
directed this CQUrt on remand tQ reconsider the matter in light of the 
supremeoourt'. decisiQn in Sheppard v. State, 17 So. 3d '275 '(Fla. 
2(09). This oourthad'relied upon its QpiniQn inSheppard v. State, 988 
So. 2d 74 (Fla. 2d DCA 2008),tjua8hed, 175'1. 3d 275 (Fla. 2009), 
when itafflflIled Collins' judgmentaildsentenceand the denialQfher 
pro se motion tQ withdraw plea which was made pursuant to FlQrida 
Rule of Criminal Procedure 3.170(f). 

Inherpro se motion Collins arguedthatshe had not been properly 
repreSented. Collins also asserted that counsel had toldher she could 
change her mind up until the very last'mUmte and that she was 
exercising her right to do so. The CQurt denied the mQtion withQut 
exploring Collins' claims that she had b<;en Inisrepresented. HQwever, 
pursuant to the supreme CQurt's Qpinion in Sheppard, the court shQuld 
not have denied Collins' mQti'lnin this mauner. See Sheppard, 17 SQ. 
3d at 286. In this siIUatiQri, thb supreme CQurt explained tbat tlle trial 
court shQuld proceed as follQws: 

[1]he trial court should hQld. limited hearing at which the defendant, 
defensecounse!, and the State are p~ent. Ifitappears tQ thetrial court 
thatanadversarial relatiQnship between counsel and thedefendant bas 
arisen and thedefendant's allegations are not conclusively refuted by 
the record, the court should either pennit counsel to withdraw or 
discharge counsel and appoint conflict-free counsel ,to represent the 
defendant. 
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This case demonstrates many of the symptoms of a dissolution 
proceeding suffering from Wrona's disease. See Kasm v.Lynnel, 915 

.) So. 2d 560, 565 n.2 (Fla. 2d DCA 2008)( citing Wronav.Wrona, 592 
\ ~ So. 2d 694, 696-91 (FIa. 2d DCA 1991)). The dissolution proceeding 

." between Mr. and Mrs. GeOrge.has been pen~ing.in circuit court for 
lessthan two years. In that time, this is the third appellateproceeding.' 
Mr. George has also filed a bankruptcy petition that has delayed 
payment of an earlier award of temporary attorney's fees. 

I 

Because this appeal is pending from a nonfmal orqer, ourrecord is 
limited to an appendix. We do not have the majority of the pleadings 

. inourrecord,andwe do notlmow the length of the marriage or theage 
of the parties. We know that Mr. George is a pharmacist earning in 
excess of $100,000 per year. Mrs, George has or had oj clerical job 
earning less than $21,000. The record does not suggest that this case 
involves any minor children. The primary asset to escape Mr. 
George's bankruptcy Was a $95,000 retirement account.' The record 
suggests Mr.- George has withdrawn from that account witho"t 
permission from the trial court, paying his grandmother $24,000 for 
an outstanding debt from 1981 thatapparentiywas not discharged in 
the bankruptcy. In this cOurt' srecord,hedoes not, orcannoi, account 
for the remaining $11,000 that was withdrawn from .the retirement 
account. . . 

Mr. George haS relocated tci Georgia where hehas rented a three­
bedroom home for himself and his unemployed girlfriend. The 
additional bedrooms are needed to allow the pend's children from 
a prior marriage to visit. He pays $2200 in rent. 

Meanwhile, Mrs. Georgehasrented a $1600 per month apartment 
where she lives alone. She is spending nearly $100 per month for 
psychological counseling and another $200 permonth for grooming. 
Because her husband changed jobs when'he moved to Georgia, she 

" now \Spaying for COBRA medical insurance coverage. In January 
2009, she was diagnosed with a senous illness. She expected that she 
would be required tci undergo a series of treatments thatwould prevent 
her from working at least for a period of time. 

WhenMrS. George discovered her medical condition, she filed an 
emergency motion to increas!" her temporary suppOrt. The court 
conducted a hearing on the motion on March 25, 2009. Mr. George 
did not, or could not, attend the hearing telephonically. Mrs. George 
attended the hearing telephonIcally because she was involved in 
training at work' that could not be postponed. The two lawyers 

. attended the hearing in person. Animosity between the lawyers is 
evident even from the transcript of the hearing. The trial court did its 
best tci maintain decorum and receive evidence over the telephone to 
permit aresolution of the emergency motion. 

Assrnningthatevents have.played out over thelasteight months as 
predicted at this hearing, Mrs. George has been required to take a 
temporary leave of absence from her employment, and that leave of 
absence should have·come,·or will soon be coming, to an end. If her 
treatment has been successful, it is likely that the temporary alimony 
could bereduced tci a lesser amount for a short period before this case 
isresolvedat final hearing. If Mrs. Georgewas not required to takea 
leave of absence or her earnings and expense projections for the last 
few months were in error, the trial court can consider these matters at 
the final hearing. . 

Our explanation for this affmnance has already been provided in 
Ghayv. Ghay, 954 So. 2d 1186, 1189-90 (Fla. 2dDCA2001): 

A temporary support order is often required atthe beginning of the 
dissolution action, hefore the parties have had an opportunity to 
complete discovery. Given the urgency of someof these matters, the 
order is often based upon an abbreviated hearing and limited evidence. 
Temporary support issues cannot always await full discovery or the 
preparation of an expert's opinion. 

In addition, temporary sUPPOI1 orders are, obviously, temporal)'. 

They do l)otcreatevested rights, and they can be modified or vacated 
at any timeby the circuit court whilethelitigation proceeds. Iffuither 
discovel): reveals that a temporary support order is inequitable 'or 
based upon improper calculations, any inequity can usually be 
resolved in the.finaljudgment, after a full and fair opportunity to be 

. heard. 
(Internal quotations and citations omitted.) 

As we did in the last two appellate proceedings, we remand Mrs. 
George'smotion fonittcirney' s fees. If she establishes her entitlement 
pursuimt to section 6lJ 6, ,FloridaSiatcites (2008), the trial court is 
authorized to award her all or a portion of the reasonable appellate 
attorney's. fees .. Theinerit of therespective positions of the parties in 
this appeal is nota faCtcir that the trial court need consider. See Rados 
v. Rados,191 So. 2d 1130 (Fla. 2d DCA 200 I). 

Mfu1ned. (WHATLEY arid LaROSE, JJ., Concur.) 

'George v. George, 13 So. 3d 473 (Fla. 2dDCA20(9); George v. George, 12 So. 
3d 909 (Fla. 2d.DCA20(9); . 

2ffis financ~ affidavitclaims itis a $45~OOO account, but that numberis apparently 
incorreCt. 

* * 
Mortgage forecloonr<>-Foreclooing mortg~gee's liability for nnpaid 
homeowners association assessments-Trial court properly found iliat 
mortgageewasnotliableforniortgagors' unpal<l assessments illatwill 
Mve accrned by. the time title may be transferred tci morlgagw­
Bec.auseDcclaration ofCovenali.ts an<lRestriclions contains plain and 
umunbignous language suborrunating any clahit for unpaid .assess-. 
mentsto a first'mortgagee's claim llpon foreclooure, it conu;ols and 
absolves first mortgagee from liability for any assessim:nts accrning 
heforeitacquires property~MOl1gageeis a third party beneficiary of 
Declaratipn which isa contract between llomoownersassociaJion aud 
its members, and application of slatotory iunendmC\lt·!hat.would 
impose liability for nnpaid assessments on mortgagee would impair 
mortgagee's contraetualrights 
CORAL LAKES COMMUNITY ASSOCIATION, INC., ApPellant, v. BUSEY 
BANK, N.A.; scotTHAlEY; RUTIl HAlEY; and RNERSIDEBANKOFTIIE 
GUlFCOASf,Appellees.-2nd DistrictCaseNo.2D08-i062. Opinion filed F<bruruy 
19,2010.Appeal from d,eCircuitCourtfor LeeCounty;MichaelT.McHugh,Judge. 
Counsel: Ashley D.'Lupo and Christopher D~ Donovan ofRoetzel & An~, U!A, 
Naples, for Appellant GordonR. Duncan ofDuncan&Assoclaies, P .A.,FortMYers. 
for AppelleeBusey Bank,N.A.Noappearailcefur Appell"" ScottHaley,RuthHaley, 
and Riverside Bank oftheGulfCoasl 

(CASANUEV A, ChiefJudge.) Coral Lakes Community Association, 
Inc. (the "HOA"), appeals a fmal summary judgment of foreclosure 
awarded tci Busey Bank, N.A. (the "Bank"). The fmal judgment 
determined that the Bank had no liability to theHOA for past due 
HOA. assessments that the HOA claimed pursuant to section 
120.3085(2), Florida Statutes (2008). The disposition of this case is 
determined by theHOA's Declaration of Covenants and Restrictions 
vis-a.-vis therelevantregnlatory statutes. As one would expect, theSe 
tWo competing parties possess diametrically opposed legal positions 
regarding whether the Bank should be liable for the mortgagors' 
unpaidHOA assessments thatwill have accrued by tile time title may 
be transferred to the Bank. For the reasons explained below, we 
conclude the Bank is notreqnired tci pay those delinquent assessments 
and affrrm the summary judgment in foreclosure. 

Background 
The facts are undisputed. In May 2006, appellees Scott and Ruth 

Haley ("the homeowners") executed a note and mortgage in favorof 
the Bank for $252,255.8010 purchase property located in the Coral 
Lakes community. The community's governing docnment at this 
time, the Declaration of Covenants and RestriCtions of Coral Lakes, 
provided the following:' . 
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/1~.6 Subordination of Lien. Where any p. orson obtains title to a "[fJurthermore, there is nothing in the plain language of section 
LOT pursuant to the foreclosure of a first mortgageofrecord, orwhere 720.3085 that can reasonably be construed to give the Association's 
the holder of a fIrst mortgage accepts a deed to a LOT in lieu of lien priority over [the lender's] mortgage"). 
'oreclosure of the flfst mortgage of record of such lender, such The trial court agreed with the Bank, noting that City of Sanford 
.lcquirer of title, its successors and assigns, shall not be liable for any would controIto preclude impairment of veSted rights by a statutory 
ASSESSMENTS or for other moneys owed to CoralLakes which are change. On September 22, 2008, the trial court entered a fmal 
chargeabletothefonner OWNERoftheLOT and which became due judgment in foreclosure with the following language specifIcally 
prior to acquisition of title as a result of the foreclosure or deed inlieu addressing the lien priority/unpaid assessments issue: 
thereof, unless thepaymentof such funds is secured by a claim oflien 8. Upon fIling the certifIcate of sale, the purchaser at the saleshall 
recorded prior to the recording of the foreclosed or underlying be let into possession of the property and the Defendants and all 
mortgage. persons claiming uuderor against them since the filing of the Notice 

. By January 2008,·the homeowners were in arrears on both their of Lis Pendens shall before-closed of all estate or claim in the property 
mortgage payments due the Bank and assessments due the HOA. On except thatanypurehaserotherthanPlaintiff[theBank] shall be liable 
June· 3, 2008, the Bank instituted a foreclosure actiou.against·th'e for unpaid assessments due [the HOA]pursuant to the provision of 
homeowners, adding the HOA as a Party defendant becaus.e of the .Section 720.3085, Florida Statutes. 
accrued unpaid assessments.2 On June 24, 2008, thenOA answered .. Analysis 
and. claimed as its frrst affrrmative·defense that pursuant ·to . .section Weconcludethat beeauseoftheDeclaration's plain and unambiguous 
720.3085, Florida Statutes (2r:tY7),' the Bank's ·mortgage was language subordinating any c1aimforunpaidHOA assessments to a frrst 
subonlinate to all of.themortgaged. premises' 'unpaid common mortgagee's claim upon foreclosure or.deed· in lieu of foreclosure, it 
expenses which accrued orcamedueduringthetimeperiod preceding conlrolsaildabsolves the Bank, as frrstmortgagee, from liability forany 
the Bank's acquisition of title at foreclosure sale or by deed in lieu of . assessments accruing ·before it acquires-the """eJ. "Restrictions found 
foreclosure.' As its seOOndafflflllRtivedefense, theHOA claimed that withi\la Declaration areafforded a strongpres~mptionofvaIidity, and a 
if a plirchaser; including the Bank and -its successors Qr assigns; reasonable unambiguous restriction will be enforced according to the 
plirChases the mOrtgaged premises, includingbutnotlimited to; at a intentoftheparties as expressed by the clear ""d ordinary meaning ofits 
foreclosure sale, then this purchaseahaIl be joiritly mid .severally terIl1$ ... ," Shields v. Andros Islel'rop. OwnersAss'~n, 872 So. 2d 1003, 
liable With the previous owi!J)f to pay twelve-months' assessments 1905-{)6 (Fla. 4th.DCA 2004) (quoti~g Emerald Estares i::mty. Ass:n v. 
which.accmed precedinglnJpsferoftitie oronepercentoftheoriginaJ . Gorodetzer,819 So. 2d.190, 193 (Fla. 4th IJCA 2002». In this case, th~. 
mortgagedebt, :whichevt'c1s leSs. ." - . . _ . nistriction in the Declaration disadvantages the lIOA,_which the dianer 

. The lawsuit PfOCeeded quickly and as a fairly roiitiileforeclosute had eVery rightto do, and benefits all f~tmortgagees of homes in the 

• .. 
! 
J 
J 

, 
'< ; 

., 

j 
\ 
I 

I action: On Jllly23,.2()01\, the :Banktded a. motion for sUmmary COll1ll1unity, Firstmortgageesin thls i:Olilii1unitY, although not parties to . 
. . . theDeclaration-thatistlieoont;ractbetw"""theHOAanditsinembers,are 

judgment .of fOrecloswe,' Claiming the execution': of the_note' an.d clearly third-party benefiCiaries oi' t!jisconll:act. See Greeiltlcre Props .• 
Il'r-fgage wasilotdispul<;<i, the failwe_ti>.timeiypay the.note""" not Inc. v. Rao, 933 So; 2d 19;, 23 (Fla. 2.tl DCA 20(6) (explaining that to . 
, led,the.priority Qfthenolc IljIdmortgage """.not disputed, ami errfome rights under.acolltract likeadoclaration. "fa] third party must 

_I 
" 

the only maJteis Qt law to be arguedweie the.genital law of notes; establish that thecOntracteither expresslycreatesrightsforthern asathird, 
_mortgages, andnegothWleinstrurnentsand theBank'senlitiement 10, ~partyor that the provisions .oftheqontractprimarily ""ddirectly benefIt 
attorney's fi:;es and costs._ TheBank.iIso .claimed that, as a matter of . thethirdparty oraclassofPerSone,,,fwmelithethihiparty;is-am~), . . 
la\Y ,thestatutorychangestOseCiion72()308~ ~houfdnot be.applied The HOA¢onld ~~.eP't9te.c,t!,<!j,ts"~lfrf,iJ!.:cJ,..fti~1~Ile,c\at1\(i911;#_ had. 
retroactively 10 itS nole. and Jiioogage .tha(predil:t<i<r.thestatiltory- . included langnagethatits lienfbrunpaMiiSse,Ssm<il1tS related back la\he 
change, . . i·.. • .... . .• . '. datetheDeclaratioJlwastec;lIj:1ixf<1l:tliiititoi1!~isehad~supctiority 

At the hearing on the motiop;fOi.sumnwYJudginent, .the only over intefv~ning:'mortgag.:;..:S¢lR54-JV,998_Sp, 2dat IJ7Scn.2. 
cOnlentious issuewaswhetbeidleBank.wasexcust:d'from paying the However, the HOA.tookthe opposite tack t,,'entice lenders.!o fInimce 
unpaid HOA assessments that had accrued, The Bank argrreddffit at purehases. in its cOlnmunity.TIiestatuto.ycIiange insection,720.3085 
the timeoftheexecution ofits noteimd mortgageiri2006, th6HOA's camotdisturb thatprior,.establisliedco.n~ctualrelationship.i '. .' i_. .' 

Declaration gave its lien a distinct and very advantageous priQrity To hold. otl,erwise, wouidimpliqtW roQstitutiorialCQnceniS a];iou! 
position over any ROA lien_for unpaid:assessments. Moreover, the impainnent of vested eontractual ri~ts,See aIL I; § W;,F!l!. Coilsl. "("No' 
Bank, by virtue ofbeillg an inlended thiid-party beneficiary of this bill of attajnder, ex post facto lav/or I~w impairing the obligaiiOn of 
paragraph oftheDedatation, could not have this benefitreqlovedhy . contraets shall be passed."). Inthisstaie,'itIsa. "well,acCeptedprinciple 
. operation of the statute, which was not in existence al the time it that virtually no degree·of contract impainnentis lolerable.· Pomponio 
enlered into its contracl with the homeowners. Further; the Bank v. Claridge of Po1tt[iano Condo;. Inc., 37& So. 2d 774;780(FIa; 1979) 
argued, citing to City of Sanford v. McClelland, 163 So. 513 (Fla. (citing Yamaha Parts Distribs:.Jnc; v. EFilJnan, 316-So. 2d 557 (Fla. 
1935), ilpplyingthenewstatutory langoagewouldimpairtheBank's 1.975). To avoid this' longstanding principle; theHOAargues that even 
contractual right, i.e., its vested. lien priority. See iii. at 514-15 ("A if applying section 720.3085 to Ihis. case would impair the Bank's 
vestedrighthasbeendefmedas 'an'immediate,flXedrightofpresent contractual rights, such impairment is constitutionally reasonable or 

minimal. We do not agree. 
or future enjoyment' and also as 'an -immediate right of present The fuets of this case are similar to those in Sarasota County v. 
enjoymenl, or a present, fixed right of future enjoyment.' • (quoting Al/drews, 573 So. 2d-113 (Fla. 2d DCA 1991). There, Sarasota County 
Pearsallv. GreatN. Ry. Co., 161 U.S. 646, 673 (1896))), passed an ordinance declaring that a fme imposed by the county on 

TheHOAcounleredthattheissuewasnotretroactiveapplicalion property, when recorded, becomes a lien against the property that is 
of the amended statute because the Bankhad not yet taken title to the superior to all other liens except a lien fOf taxes. Pursuant to this ordi-
parcel; therefore, assuming that the Bank would take title at a future nance, the county imposed a fIne on a property for operation of an illegal 
for~"'0sure sale, it would be constrained to follow Ihe dictates of the landfIll and recorded it as a lien. The property at issue in the case was 
an od 2008 version of the statute at that time. q. LR5A -Jv, LP v. subject to a prior mortgage in fuvor of Coast Federal Savings & Loan 
Little House. ILC, 998 So. 2d 1173, 1175 (Fla. 5th DCA-2008) Association. Sarasota County filed suit against the property owner to 
(holding section 720.3085(2), Florida Statutes (2007), inapplicable foreclose its claim of.licn, added the mortgagee Coast Federal as a 
because theappellant'mortgagee was not yet at the timeofthe suit the defeadad, and sought a declaration that Coast Federal' slien was inferior 
subsequent par~el owner; however, in dictum, the COUlt stated that to the county's lien. The bial court entered a final summary judgment 

/ 
I 
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. 35 Fla. L. W cekly D4~ 

"". .:', finding Coast Federal's lien superior because it found that the pmion of 
, ".'." the ordinance making the county's lien superior to all nontax liens. was 
./ AI fa unconstitutional, as applied. Weaffinned thesunum!)' judgment, saying: 

'" ,'!J1 We think the priority provision of the County's ordinance 
',r' . substantially impairs Coast Federal 's prior mortgage lien by .ubordi-

1
"1' nating ido the County's lien. Ifby operation of the County's ordi-
. nance, Coast Federal's lien can be relegated to a secondary position, 
'. it is obviously ofless value than tIiefmt-priority lien for which Coast 
, Federal had contracted, Thus, the ordi.nance retrospectively impairs 

"I 

Coast Federal's contractual position. 
IdalllS. 

Much like the county's argument in Sarasota County v. Andrews, 
theROA here argues that any impairment is permissible as minimal. 
We disagreed with this argument inSarasota County v. Andrews and 
disagree with it here: ' 

Id 

[TJho prioritj provision [of the ordinance] has worked an inunediate 
impainnenton CoastFederal' s preexisting mortgage lien. Thenature 
of priority is such that CoastFederal is automatically ata substantially 
greaterriskoflosingits investment ifithas only a second,as opposed 
to a fltSt, priority lien. Furthennore, mortgages held by commercial 
institutions are frequently sold' on the secondarY market, and the 
subordination of Coast Federal' s lien impairs the marketability of its 
mortgage. This inunediate diminishment in the 'value of Coast 
Federal's contract is repugnant to our constitutions. 

More recently, this court reviewed an impairmentchallengeinLee 
County v. Brown, 929 So. 2d 1202 (Fla. 2d DCA 2006). There, 
homebuilders challenged the validity of alocal. ordinance imposing a 
schoolimpactfeeonthoseapplyingforabuildingpermit. This court 
recognized thatPo/1¥'oniorequired the ~pplication ofa balancing test 

, :'~.').'. . whic1). "weighs· the degree of impairment against the source of 
authority under which the law is enacted and the 'evil' the law. is 
inteOOed IOremedy." 929 So.2dat 1208 (citing Pomponio, 378 So. 2d 
at 780). Rowever,.thePomponio.balancing test is not required under 
SarasotaCountyv.Andrewswherethestatutoryenactment"resultsin 
an inunediate diminishment in the value of the contract.~ 929 So. 2d 
at 1208-09 (citing Sarasota County v. Andrews,573 So. 2d at 115). 
Impairment, in this context has been defined, in part, as "to make 
worse; to diminish in quantity, value, excellencyorstrength[.]" Id at 
1208 (quotingPomponio,378 So. 2dat781 n.41).lfwewereto apply 
theamended statute in this instance, the economicvaIueoftlleBank' s 
mortgage would be lessened as well as the power of its priority 
position. 

Alternatively, were it appropriate to apply tlle balancing test, the 
ROA's argument would stili fail. While the law may deal with the 
economic problem facing homeowners' associations in general, its 
.application here would place the economic burden not on the 
homeowner,therootoftheproblem of the unpaid assessments, buton 
the entity that previously made the construction or purchase of the 
home possible. Moreover, the Declaration of Covenants andRestric­
tions was never altered to place a lender on.notice that its economic 
position would be subordinate to theROA' s claims. When balimced 
in.this factual circumstance, the statute would operate to severely, 
permanently, and inunediately change tlleparties' economic relation­
ship retroactively, a circumstance not supportable under the law. 

Conclusion 
The ROA yielded any right to claim ithad. superior lieu position 

to die Bank's preexisting IOnrtgage by virtue of the plain and unam­
biguous lango.geof its Declaration:which theBauk had every right 
torelyupon when deciding to fmance the homeowners' home in the 
Coral Lakes community. The trial CQurt did not err in finding the 
Bank's fltSt mmtgage lien superior to the ROA's claim for unpaid 
assessments notwithstanding section 720.3085. 

Affrrmed. (DA VIS,J., Concurs. W ALlACE,J., Concurs inresult 
only.) 

CThis provision clearly favors potential first mortgage holders whC? generally b[ 
the properties upon which they foreclose. We make this obselVation because tl 
remaining, unquoted portion of this section does notexc1ude other types ofhuyers c 
homes with delinquent fee') from payment of those fees. This section was likely adde 
to the Declaration to induce lenders to aid homeowners in purchasing Property in til 
community by awarding them priority.Dverthe HOA's claims forunpaid assessment: 

'Riverside Bankofthe GulfCoastis 8ppm-enUy the holderof another, inferior lie 
buthas notappeared in this,appeal.. 

.3 At the time of the filing of the foreclosure suit and the HOA's answer an 
affim1ative defenses. section 720.3085. Florida Statutes (2007), provided in part 

(I) A parcel owner, regardless of how his or her ~tle to JXOperty has bee, 
acquired, including by purchase at a foreclosure sale or by deed in lieu 0 
foreclosure, is liabIeforalI assessments thatcomedue while he orshe is the parce 
owner. The parcel owner's liability for assessments may not be avoided by waive 
or suspension of the use or (mjoymem of any common :un Or by abandonment o' 
the parcel upon which theasses$ments are made. 

(2) A parcel ownerisjolntly and severally liable with the previous parcel own~ 
for all unpaid assessments that came due up to the time of transfer of title. Th~ 
Jiabiliey is without prejudice to any right !he present parcel owner may have tc 
recOverany'amountS paid by thepresentownerfi'om the previous owner. . 
This was tJIe iniqal e:mactmentof thiS .s~tion, effectiveJuly J ,2007 . See c~. 2007-

183, §§ 1·2, at )603.j)5, Laws of Fla. On July 1,2008, aftecthe foreclosure complaint 
and the answer and affU11l.3.tive defenses were'filed, the newJy amended vernion of the 
statute became effective. A new subsection (1) was added (not at issue here); former 
subsection· (I) was renumbered subsection (2)(a); fonner subsection (2) was 
renumbered. subsection (2}(b); and ,new language was inserted, numbered. subsection 
(2)(c), as fullows: 

. (c) Notwithstand.it1ianything to dle'contrary conta~ in this sectio~ the liability 
of a fustmortgagee. or its succesSorOf assignee as a subsequent holder of the first 
mortgage who acquires tide to a parcel by foreclosure- or by deed in lieu of 
foreclosure, for the'unpaid assessments that became due before dle IllOrtgagee's 
,acquisition of title, shall be the leSser of: 

.t. The parcel's unpaid common expenres and regular periodic or special 
aSsessments that accrued.or came dueduring the 12 monIhs immediaIely pfeceding 
the acquisition of title and fur which payment in full has not been received by the 
association; or . . . 

2. Ooopercentofthe onginallIlO/lgage debt The limitations on fustmortgagee 
liability provided-by this 'paragraph apply only if the first mortgagee 'fil~ suit 
against the parcel owner and initially joined the association as a defendant.in the 

. mortgagee foreclosure action. Jo~er of the association is not required if,.on the 
date the complaint is filed, the association was dissolved or did not maintain an 
office or agent forserViceof process ata location that was known to orreasonably 
discoverable by the mortgagee. . 

Ch.2oo8·175,§ 1-2,at2034-35,LawsofFla. . " 
Thus, instead ofbeingjoiq.tlyand severally responsible forall unpaid assessments 

of a foreclosed homeowner. its ofJuly J, 2008, the firstmortgagee who holds, title now 
has lirn1ted liability ~ eitherthe prior twelve mondlS' worth oftlOpaid assessments orone 
percent of the original mortgage debt; ·whichever is less. " 

"We note tImt at the time the HOA filed its answer and affirmative defenses, the 
homeowners werestill the record lit1eholders of the property as there had not yet been 
ajudgment of foreclosure, a foreclosure sale, or a certificate of sale file4. Subsequent 
to filing the notice of appeal in this case, the Bank bought the home at the foreclosure 
sale and its certificateoftitle was rec.orded onDecember24, 2008~ 

5 See footnote 2, above.. 
fiy{e- make no conunent on the HOA's argument that the Florida Legislature 

effectiveIyrewrotesection 9 .1.6ofits Declaration when it enacted or amend~ section 
720.3085 because that was not the basis of the trial court's sUnm:mY judg~t . 

" * * 
LUIS A. OIACON Appellan~ vs. TIlESYAmOFFLORlDA,Appellee. 3rdDistrict 
OtseNo.3D09-3156.l.T.OtseNos.03.I0398.0pinionfiledFebruruy 17,2010.An 
Appeal under Florida Rule of Appellate Procedure 9.141 (b)(2) ~ the Circuit Co,!" 
forMiami-DadeCounty,DavidMiller,Judge.LuisAChacon,mproperperson.Bdl 
McCollum, Attorney General, for Appellee.-' 

(Before RAMIREZ, c.J., and COPE, and SALTER, JJ.) 

(PER CURlAM) Affmned. 

(COPE, J. (concurring);) I concur in affmning the de?iakof[li~ 'C 

appeUant's motion to correct illegal sent~nce under F1of,1da~~c~A:: •. 
CriminaIProcedure3.8oo(a) because.thelSsuetheappellan~ra:~p,n~; . 
appeal is completely different from th.eis:'ue theappeU"!'trals~ m1!.s" . 
motion dated September3, 2009. Thelnal cont! e;red m denYl:"g the 
motion as being" successive/' because as·the ~onda Supre~e Co.urt 
has explained, thereis no "successiveness" bar Inrule3.8oo(a). ~ta~e 
v. McBride, 848 So. 2d 287,290 (Fla. 2003). Instead, tllC quesfton IS 
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~~~;:-;;::rc~:::~(~~.eg;~~-~~~~~:ofmotion-Where "i pOOod for filing timely motion feII on a legal 
on llie next day was timely 

(CRENSHAW, Judge.) Ronald Szewczyk challenges the 
postconviction court's order dismissing as untimely his 
postconviction motion med pursuant to Florida Rule of Criminal 
Procedure3.850(b). We reverse. . 

Rule 3.850(b) provides that in a noncapital case, a motion for 
postconviction relief is timely if med within the two-year period 

. following the date on which the judgment and sentence become fmal. 
If the last day of the period ends on a legal holiday, "the period shall 
run until theend of the next day that is neither a Saturday, Sunday, nor 
legal holiday." Fla. R. Crim.P. 3.040; see' also Fla. R. App. P. 
9.420(t). 

Thiscourtpercuriam affirmed Mr. Szewczyk's direct appeal, and 
the mandate issued on September 7,2007. See Szewczyk v. State, 963 
So. 2d 239 (Fla. 2d DCA 2007) (table decision). Mr. Szewczyk had 
uutil September 7; 2009, to rue his motion for postconviction relief. 
However, since the two-year pOOod ,ended on Labor Day, a legal 
holiday, he had until the next day to me his motion. Thus Mr. 
Szewczyk's motion for postconvictionrelief, med on September 8, 
2009, was timely. . 

Accordingly, we reverse.the_poslconyktiouCQurt' s .ordl'f.and 
remandforthecourttoconsiderthetimelymedmotion.(DAVISand 
W AILACE,JJ., Concur.) 

* * * 
Mortgage foreclosure-Trial court erred in granting condominium 
association 'smojiontocompel mortgagee to paymonthly assessments· 
due to association after seven months had passed willi no record 
activity in mortgage foreclosure suit based on finding that it was fair 
and equitableformorlgagcholderto payllieseasscssments if there was 
extended delay in foreclosure prOC<eding for no good reason 
DEUTSCHE BANK NATIONAL TRUST COMPANY AS TRUSTEE, Under the 
Pooling and Se.vicing Agreement Relating to IMPAC SECURED ASSETS CORP. 
MORTGAGBPASS-TllROUGH CBRTIFICATES, SERDlS 2006·5, Appellant, v. 
CORALKEYCONDOMlNIUMASSOCIATlON(atCarolina),INC.,andDARlO 
LUNA,AppeIl~4thDistrict.CaseNo.4D09-3392.AprilI4,2010.Appealofarion­
final order from the Circuit Court for the Seventeenth Judicia:l Circui~ JJroward 
Countyj Ronald J. Rothschild, Judge; L.T. Case No. 08-21500 CACE 08. Counsel: 
Jack R Reiterand Jordan S. K6sches of Adoffi() & Yass UP, Miami, forappellant 
StevenA. Rmtand Shelley I .Murray of~in & Meloni. Esqs" Plantation, for appellee 
Coral Key Condominium Association (at Carolina), Inc. 

(STBVENSON J.) On May 12, 2008, Deutsche Bank National Trust 
Company filed a mortgage foreclosure complaint, naming the unit 
owner, Dario Luna, as well as the Coral Key Condominium Associa­
tion (at Carolina), Inc., as defendauis. Afterseven months of no record 
activity, the Association rued a Il\otion to compel Deutscheto proceed 
with the foreclosure sale or pay monthly assessments due to the 
Association. Thetrial court granted the motion, explaining thatitwas 
fairandequitableforthe mortgageholdertopaymonthly assessments 
due to the Association if there is an extended period of delay in the 
foreclosure proceeding for no good reason. We reverse. 

After the trial court entered the order appealed, the Third District 
issued u.s. Bank National Ass 'it v. Tadmore,23 So. 3d 822 (Fla. 3d 

In Tadmore, the court 

718.116(1)(b), Florida Statutes (2009), 
. is required to pay assessments 
follows the law. Id. at823-24. We 

.. l(eversedand remanded. (GROSS, c.J., andPOLBN, J., concur.) 

• * * 

35Fla.L. 

Mortgagefore<;losure-Jurlsdiction-Non"residents-:Allegation tllat 
non-resident defencL~nt owned property in state was sufficient to give 
riSe to personaljurisdiction nnderlong-armstatotc-Trial courterred 
in finding that it lacked personal jurisdiction necessary to enter 
deficiency judgment-Defauit-Plaintifffailed to meet its burden of 
establishing error'wit)t respect to trial court's order vacating default 
and affording property owner llie opportunity to file an answer 
KRJSTY S. HOLT, Appollan4 v. WElLS FARGO BANK, N.A., ApP.llee. 4th 
District..CaseNo. 4D09'3015. April 14, 20 I 0, Appeal andClOSS-1lppeal of a non-final 
order from the Circuit Court for the Seventeenth Iudicial Circuit, Broward County; 
Peter M. Weinstein,Judge; L.T.·Case No. 08-19406 CA 12. 'Counsel: Philippe 
Synmnovicz of the Law Offices of-Philippe Symon6vicz~ andJerome·it Schechter, 
fort Lauderdale, forappell.nt. Dean A. Morando and Michael K. Winston of Caslton 
Fields, P .A., West Palm Beach, fur appellee. 

(STilvENSON, J.) In this. mortgage foreclosure case, the bank rued a 
complaint seeking to foreclose on a mortgage on real property located 
in B.roward County, Florida Holt, the out-of-state owner of theteal 
property, was personally served with process at hei: Caiifomiaholne 
and, when she failed to fJ.!e an answer, a default W;ls entered. Several 
moriths later, the non-resident property owner (ued a motion to quash 
service of process and vacaie thedefault, asserting the complaint did 
not allege facts thatwould.suppertthe.exerciseofpersonaljnCiSdiction 
under Florida's long-armstatqte. The trial court accepted thepwperty 
. owner's argument and found that it lacked the personal jurisdiction 
necessary to wtera deficiency judgment, butrefitsed to quash service 
9fl!ro~~~§jt1.1ad !nre/1tjuris<!1ction o"ertheFlorida real property. 
The Court vacated the default ann afforded lliepropenyownerthe 
opportunity to mean answer. Both parties have challenged the trial 
court's July. 13, 2009 order. We affmn the order appealed in all 
respects;save.the trial court's fmdingthatit lacked personal jurisdic-

,·ticiil 'OVei: therion-resident property ownei: aild"wrlte'Jjtimarily to 
':'address that issue."'·'···· ",.-

. Priorto 1993, seqtion 48.193(1)(c),FloridaStatutes;pfuvided that 
"[ olwning; Using, 0'" possessing any real property witliin·this state" 
was sufficierit to giverise.to personal jurisdiction provided the cause 
of action arose from sUch ownership, use, or possession. OWnership 
of real property in Florida was thus held suffiCient to establish 
personal juriSdiction where the' cause of action arose from such 
oWnership. See Nichols v. Paulricci, 652 So. 2d 389, 392 n.5 (Fla. 5th 
DCA 1995); cJ. Damothv. Reinitz, 485 So. 2d881, 883(Fla. 2dDCA 
1986). 

In 1993, the legislature amended subsection (1)(c), adding the 
words "holding a mortgage or other lien on," such that the statute now 
provides "[olwnlng, using, possessmg, or holding'a mortgageorother 
lien on any real property within this state" gives rise to personal 
jurisdiction. Desplte the appellant's argument to the contrary, we do 
not believe that !he amendment etiminated the ·ownership of real 
property as a bas,is foi the establishment of personal jurisdiction and 
theeJ{erciseoflo~g~anUjurisdiction.Incontext, theamended.statute 
is more reasonll.bly read as extending personallong"ll11lljurisdiction 
to t!tose "holding,a mortgage or other lien on" real property in Florida, 
rather than elimiiiating the.long-standiogjurisdictional basis for those 
"owning .... reali>rol'erty within this state." Theromp\aint in thiscase 
alleged Holt's oivnership of Florida real property and thus the trial. 
court erred in ruling it lacked the personal jurisdiction necessary to 
support the entry ofa deficiency judgment 

As for that portion of the trial court's order which vacates the 
default, we fmd tI;tat the hank failed to meet its burden of establishing 
error. The instant case is remanded to the trial court for further 
proceedings consistent with this opinion, 

Affirmed in part; Reversed in pan; and Remanded. (GROSS, c.J., 
andPoLBN,J., concur.) 

• * • 

; 

I 
! 
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We5ti~w. 

324 So.2d 638 
(Cite as: 324 So.2d 638) 

C 
District Court of Appeal of Florida, Third District. 
ELECTRO MECHANICAL PRODUCTS, INC., a 

Florida Corporation, et aI., Appellants, 
v. 

James S. BORONA, Appellee. 
No. 75-1230. 

Jan. 13, 1976. 

Appeal was taken from an order of the Circuit 
Court, Dade County, Francis J. Christie, 1., which 
appointed a receiver. The District Court of Appeal 
held that where the property involved was not sus­
ceptible to deterioration and a receiver was not ne­
cessary for the preservation of the property, the trial 
court should not have appointed a receiver. 

Reversed. 

West Headnotes 

[I] Receivers 323 €;;::>14 

323 Receivers 
3231 Nature and Grounds of Receivership 

323I(B) Grounds of Appointment of Receiver 
323k14 k. Preservation and Protection of 

Property in General. Most Cited Cases 
Trial court should not have appointed receiver 
where property involved was not susceptible to de­
terioration and receiver was not necessary for pre­
servation of property. 

(2( Receivers 323 €;;::>1 

323 Receivers 
3231 Nature and Grounds of Receivership 

323I(A) Nature and Subjects of Remedy 
323kl k. Nature and Purpose of Remedy. 

Most Cited Cases 
Appointment of receiver is drastic matter in that it 
constitutes taking of property, and therefore, it 
should not be used by courts except in cases of ne-

Page 1 

cessity. 
*638 Chonin & Levey and Stephen T. Maher, 
Miami, for appellants. 

Preddy, Hadded, Kutuer, Hardy & Josephs and 
Lewis N. Jack, Jr., Miami, for appellee. 

Before BARKDULL, C. J., and PEARSON and 
HAVERFIELD, n. 

PER CURIAM. 

[1][2] We are presented with an appeal from an or­
der appointing a receiver. It appears from the plead­
ing that certain property of a corporation was ap­
propriated by the plaintiff upon the theory that pos­
session of the property was necessary to protect his 
rights as a corporation stockholder. The trial court 
apparently felt that there was some danger in allow­
ing the corporation to hold the property without re­
striction pending the litigation; therefore, upon the 
motion of the plaintiff, he appointed a receiver to 
hold the property. There is no showing in the record 
that the property is susceptible to deterioration; nor 
does it appear that a receiver is necessary for the 
preservation of the property. *639 Under these cir­
cumstances, the trial court should not have appoin­
ted a receiver because the purposes sought to be ac­
complished could have been achieved in other 
ways. The appointment of a receiver is a drastic 
matter in that it constitutes a taking of property and, 
therefore, should not be used by the courts except 
in cases of necessity. See Recarey v. Rader, 
Fla.App.1975, 320 So.2d 28. 

We think that it is important to point out that the 
Recarey v. Rader case had not yet been released 
and was, therefore, unavailable at the time the trial 
court made its decision in this case. Accordingly, 
the order appointing a receiver is reversed. 

Reversed. 

Fla.App.1976. 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Westibw, 
--- So.3d ----,2010 WL 3893972 (Fla.App. 3 Dist.) 
(Cite as: 2010 WL 3893972 (Fla.App. 3 Dist.)) 

Only the Westlaw citation is currently available. 

NOTICE: THIS OPINION HAS NOT BEEN RE­
LEASED FOR PUBLICATION IN THE PER­

MANENT LAW REPORTS. UNTIL RELEASED, 
IT IS SUBJECT TO REVISION OR WITHDRAW­

AL. 

District Court of Appeal of Florida, 
Third District. 

Kenneth FARAH, Appellant, 
v. 

IBERIA BANK, Appellee. 
No.3D09-2524. 

Oct. 6,2010. 

An Appeal from the Circuit Court for Monroe 
Connty, David J. Audlin, Jr., Judge. 
Julio F. MargaUi (Key West), for appellant. 

Carlton Fields, Natalie J. Carlos and Cristina 
Alonsu; Carlton Fields and Andrew D. Manko 
(Tallabassee), for appellee. 

Before COPE and CORTINAS, n., and 
SCHWARTZ, Senior Judge. 

SCHWARTZ, Senior Judge. 

*1 The final judgment of mortgage foreclosure on 
appeal unauthorizedly and contrary to Form 1.996, 
promulgated by the Florida Supreme Court for such 
actions, provides "for let execution issue," upon the 
amounts due on the underlying debt. As in Americ­
an General Finance, Inc. v. Graves, 621 So.2d 585 
(Fla. 5th DCA 1993),I'N1 those words are stricken 
from the judgment nnder review, which is other­
wise affirmed. 

FN I. American General Finance, Inc., 621 
So.2d at 585, states in its entirety: 

Page 2 of2 

Page I 

We delete the words "for which let exe­
cution issue" from the final judgment of 
mortgage foreclosure which is otherwise 
affirmed as modified. 

AFFIRMED as modified. 

The effect and purpose of this ruling is to prevent 
the circumvention of the process required to estab­
lish the right toa deficiency judgment, which prom­
inently includes a valuation of the mortgaged prop­
erty. See Century Group, Inc. v. Premier Fin. Servs. 
East, L.P., 724 So.2d 661 (Fla. 2d DCA 1999). In 
other words, we disapprove any effort-including 
those already undertaken by the appellee in this 
case-to reach the personal assets of the mortgagor 
until, unless, and only to the extent that a defi­
ciency judgment is rendered after an appropriate 
exercise of the trial court's discretion in accordance 
with applicable principles of law and equity. See 
Wilson v. Adams & Fusselle, Inc., 467 So.2d 345, 
346 (Fla. 2d DCA 1985), and cases cited therein; 
see also Fulton v.. R.K. Cooper Constr. Co., 208 
So.2d 863 (Fla. 3d DCA 1967), writ dismissed, 216 
So.2d 11 (Fla.1968). Moreover, the trial court must 
also consider the claim that the appellee specific­
ally waived the right to a deficiency in the proceed­
ings below, in which case no such judgment may be 
entered. See Taylor v. Kenco Chern. & Mfg. Corp., 
465 So.2d 581, 584 (Fla. 1st DCA 1985); Capital 
Bank v. Needle, 596 So.2d 1134, 1136 (Fla. 4th 
DCA 1992). 

Affmned in part, reversed in part and remanded in 
part. 

Fla.App.3 Dis!.,2010. 
Farah v. Iberia Bank 
--- So.3d ----, 2010 WL 3893972 (F1a.App. 3 Dis!.) 

END OF DOCUMENT 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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West's F.S.A. § 702. 10 Page 1 

c 
Effective: .July 1, 2001 

West's Florida Statutes Annotated Currentness 
Title XL. Real and Personal Property (Chapters 689-724) 

'1<1 Chapter 702. Foreclosure of Mortgages, Agreements for Deeds, and Statutory Liens (Refs & Annos) 
-+ 7()2. 10. Order to show cause; entry of final judgment of foreclosure; payment during foreclosure 

(I) After a complaint in a foreclosure proceeding has been filed, the mortgagee may request an order toshow 
cause for the '~ntry of final judgment and the court shall immediately re'view the cOlhplaint. If, upon exalnination 
dfthecompl.int, the court finds that the complaint is verified and alleges a cause of action to foreclose on real 
'property, the court shall pr6mptly issue an order directed to the defendant to show cause why a final judgment of 
foreclosure sho1):ld not be entered. 

(a) The order shall: 

I. Set the date and time for hearing on the order to show cause. However, the date for the hcaring Illay nOL be set 
sooner than 20 days after the service of the order. When service is obtained by publication, the date l'or the hear­
ing may not be set sooner than 30 days after the first publication. The hearing must be held within 60 days after 
the date of service. Failure to hold the hearing within such time does not affect the validity of tl,e order to show 
cause or the jurisdiction of the court to issue subsequent orders. 

2. Direct the time within which service of the order to show cause and the complaint must be made upon the de­
fendant. 

3 .. State tllOt the filing of defenses by a motion or by a verified or swam answer at or before the hcaring to show 
cause constitutes cause for the court not to enter the attached final judgment. 

4.· State that the defendant has the right to file affidavits or other papers at the time of the hearing and lllay ap­
pear personally or by way of an attomey at the hearing. 

5. State that, if tbe defendant files defenses by a motion, the hearing time may be used to hear the dcrendant's 
motion. . 

6. State that, if the defendant fails to appear at the hearing to show cause or fails to file defenses by a motion or 
by a verified or SWOlTI answer or files an answer not contesting the foreclosure, the defendant may be considered 
to have waived the right to a hearing and in such case the court may enter a final judgment of foreclosure order­
ing tbe clerk of the court to conduct a foreclosure sale. 

© 20 I 0 Thomson Reuters. No Claim to Orig. US Gov. Works. 

hltps:/ /elibraries. westlaw .com/print/printstream. aspx?sv=Split&prft""I-ITMLE&ifm=N otSet&m(~oW est! aw... 7/26/2010 
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·In this cas., unlike linn, the state presented evidence .that was 

6~::~~:~t;W~i~th~h:ap~pe:llee's explanation. Appelle<; claimed he 
Ii! concemed about whether thecheckwasreal 

.' and asked the teller to verify it. The teller testified that appellee did not 
tell her he was concerned about the validity of the check and had not 
asked her to verify its validity. Here, the teller's testimony directly' 
GQntiadicted the appellee's testimony, creating an issue of fact. . 

'. ,', . Wherethereis contradiCtory, conflicting testimony, "the weight of 
. . theevidence and the witnesses' credibility arequestions solely for the 

.'. ';~. jury: '!lid "the force of .such conflicting testimony should not be 
. " detennined ona motion for judgment of acquittal." Stat£! v. Shearod, 
,'9.92 So.2d900, 903 (Fla. 2dDCA2oo8) (quoting FikpatTlckv. Sto,te, 

" ;.,,000$0. 2d 495, 508 (Fla. 2005), and citing Darling v. State, 808 So. 
: !2.d145, 'l55(Flac 2002»; Accotdingly;wereverse the order granting' 

.... . the judgment of acquittalandremand with directions to reinstate the 
..: . juty's verdict; enier judgment, and sentence the appellee. 
';:R¢versedand Rernatukd with directions. (DAMoORGIAN and 

GERBER, II., Concur.) . . 
" ' '.' '-,--,-,~~----

. • : "Section 83 t02,F1orlda SIa!ute8 (2008), titled "Utrering fOlged inslnlments: slates 

... fOIIow>: . .' . . . . . 
'Xh<K?ver I,Itters, and publishes -as true a false, forged or alteJ:ed record, deed, 
. instrument orother Writing mentioned in s. 831.01 knowing the satite to be' false;" 
, altered, furged orcounterfeited, with intentto injme ordefraud any pecion, shall be 
,gUilty ofa felony of theihird degree, punishable as provided in ,;-[175.082, s . 

. 775.083,ors . .775;()84. 

* .* * 
'discretion in 

::. ,.(Before GERS1EN and LAGOA, II., and SCHWARTZ, Senior 
Judge.) 
.(SCHWARTZ, Senior Judge.) We treat the petition for writ of 
mandamus as one for certiorari and deny the petition. 

FollowingaNovember4,2008finaljudgmentofforeclosure,and 
after several delays-caused in part by theming and the dismissal of 
a frivolous bankruptcy petition on the eve of a previous sale and a 
foul,!Ipor two in the clerk's office-the trial court on July 29, 2009, 
entered an order fIXing August 27, 2009, as the date of the sale .. On 
motion of the defendants, however, apparently on the basis tharin the 
case, like this one, of the foreclosure of a residence she'routinely 
grants continuances of the sale rather than see "anybody lose their 
house," the trial judge granted a continuance until October I, 2009.' 
Themortgogeenow challenges this ruling. We deny its petition; 

. Althoughgranting continuances and postponements are, genera)ly . 
speaking, within the discretion of tlle trial court, the "ground" of 
benevolence and compassion' (or the claim asserted below that the 
defendants might be able to arrange a sale of tlle property during the 
'extended period until the sale) does not constitutealawful, cognizable 
basis for granting relief to one side to the detriment of the other, and 
'thus cannot support the order below: no judicial action of any kind can 
rest on such a foundation. This is particularly true here because the 
O!'dercontravenes the tenus of the statute that a sale is to be conducted 
"nolless than20 days or more than 35 days after the date" of the order 
orjudgment. § 45.031(1)(a),Fla. Stat. (2008). See also Kosoy Kendall 
Assoes., IlC v. Los Latinos Restaurant, Inc., 10 So. 3d 11 68 (Fla. 3d 
DCA 2009); Comcoa, lnc. v. Coe, 587 So. 2d 474 (Fla. 3d DCA 
1991). 

The continuance thus constitutes anabuse of discretion in the most 
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basic sense of that term. As the Court stated in Canakaris v. Canakaris, 
382 So. 2d 1197, 1203 (Fla. 1980): 

The trial courts' discretional)' power was .never, intended to be . 
exercised in accordance with whim or caprice of the judge nor in an 
inconsistent manner. Judges dealing with cases essentially alike 

. :shoulq reach the same result. Djfferentresults reachedfrom substan-
'. tiallythe.s:imefilcts comport with neither logic nor reasonableness. In 

thi.s.regard; wenotetheciuiti'1nal)' words ofJusticeCardozo concern-
ing the discretionary power of judges: . 
'. The judge; even'when he is tree, is still not wholly tree. He is not 

to innovateatpleasure:He is nota knight -errant roaming atwill ill 
,pursuit of his own idealofbeautyorof goodness. He is to draw his 
inspiration from consecrated prinCiples. He is not to yield to 

'. spasmodic sentiment, to "ague and unregulated benevolence, He 
_is to-exercise a ruscretion i.nformedby .traditioll, methodized by 
. analogy, disciplined by system, and sUb<Jrdinated to "theprimor, . 
dial necessity of order.in the social life. ~ Wide enough in all 
conscience is the field of discJ;elion·that remains. . 
B. Cardozo, The Natureoftheludicial Process 141 (1921). 

,See Storm v. Allied Universal Cotp., 842 So. 2d 245, 246n.2 (Fla. 3d 
DCA2003) (trlaljudgerefusedtopreclud,eplaintiff, who misled and 
deceived the defendants, the jury and. the trial court, from further 
litigotion "to give the Plaintiff the bre:ikof his 'life"); Arango v . 
Arango, 450 So. 2d 583 (Fla. 3d OCA 1984) (trial judge reduced 
attorney'sfeeawardtospouteofattomeyongroundof"professional. 
conrtesyj. SeealsoFlaglerv. Flagler, 94 So. 2d592,594 (Fla. 1957) 
("[C]ourts of equity have [no] right orpowerunderthe law of Florida . 
to issue such order it considers ·to·bein the best interest of 'social. 
jUstiCe'at t!leparti~lar lpoin6i.tWitlt~utiegard to ~.tablished law; "J; 

'Nordb~gy, Greep;638 So.2d 91 (Fli'.;JdOCA 1994) (trial court'm~y 
n~(declirie to follow controlling law on ground it <;QnSiders its 

.' application "ine<juiiable" in particUlar ease), reViewctenied, 649 So. ' 
2d 233 (Fla. 1994). ' 

Although we thus thoroughly diSapprove of the order, in view of 
thefactthatthepostponedsaleisduetotakeplacewithinashorttime 
of this decision, no useful purpose will beserved byformally quashing 
the order or ordering the sale to take plaCe on an earlier date with all 
theprocedura1 compliCations which would thenresrilt. For that reoson 
alone, relief will be denied. We do emphasize that there are to be no 
further postponements of the sale. 

Petition denIed. 

1110. court's-remarks on die issue-included the following: 
I was IIyingto mal<;eevetybody happy. 

Wenavcso malJ;Y foreclosures hereand I giveoontinuanres on theoo"sales. Ijust do. 

:Unless it is so abundantly dear tome that it is just an abuse of the process, I give 
extensions on these because I don',~ wa~tanybody to lose their house. If there is any 
chancethathecandotltisdeal,getthemoneyandtrytosavethishome,you-know, 
people are'having a hard time now. They are having a difficult time. Everybody 
knows it Businesses are failing. P.eople are losing money in the stock market. You 
,know. unemployment is high. It" Ii justevetybody knows that we are in a bad time. 
right now and I hate to see anybody IQSC dtcit hOme . 
2See also the tenn referred to in Cooper v • Brickell Bayview Real Estate, Inc. 711 

So. 2d 258, 258 ILl (Fla. 3d DCA 1998): 

* * * 
Criminallaw-Kidnapping-Defendant was properly convicted of 
kidnapping where defendant and codefendantjwnped into a pickup 
!rock left ruwling by its driver and drove away with a !wo-year-old 
child asleep in thefrnck, seat--bcltcdinto ate backseat-llis ~nable 
toWcrfromevidencethatdefendantbecameawaretbaWlechildwas 
confined in the truck in the course of removing ale radio from ale huck 
and stealing otber items from the truck-{;onflllcment.of child 
continued through aleft of items within truck, and continued willin&­
ment of cbild was essential to defendant's attempt to avoid apprehen­
sion for theft ofvehicIe and its contents 
ROGEUO DELGADO, Appellant, vs. TIlE STA m OF FLORIDA, Appellee. 3rd 
District CascNo. 3008-1008. L.T. Case No. 06-16939-B. Opinion filed September 30, 
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'I· Mortgagefonrlosure-Intervention-Assignee of second mortgage-r. Trial court abused its discrction·in granting motion to intervene med 
'i . by assignee of second mortgage after final judgment offoreclosure of 
: i:. firstmortgageandsaleofpropertyto owneroffrrStmortgageandnote, 

and in directingtheclerk of court to issue certificate of title to assignee, 
despite assignment's erroneous reference to pubJfc recordsbookand 
page number of the first mortgage instead of the con-ect second 
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mortgage book and page number-Assignee !,1'CCived only the rigbts 
it would bave Itad under the assigmnent of mortgage it received froin 
assignor,. and assignor only pus8eSsed rigbts of a second mortgage 
bolder_It waserror.tO grantpostjudgmentmotion to intervenewbere 
granting of motion injurioosIyatrected original parties 

U.S •. BANKNATIONALASsbCIATIClN,astrustee,onbehalfoftbehold,;;s'ofthe 
Home Equity Asset Equity Pass· 'Uuough Certifica(es, Series 2005'~, ~J'P.Ollant, vs. 
DA YIP TAYLOR, W. David M. Taylor, etaL, Appellees. 3rd Disbict. Case No. 
3IJ09-694.·LT.CaseNo.2OO6CA111'KOpinionfiledFebruruylO,2010.AnAppeaI 
Qfanoo'-finalOlderfOOmtheCiccuitCourtfor MonroeCounty,MarkH.Jones,Judge. 
Counse~ Lapin & Leichtling aild Jonathan R. Rosenn and Jeffrey S. Lapin, for 
appellanPohnL Penson (Bay H;ubor Islands), for~ppellees. . 

(BeforeRAMIREZ,CJ., GERSTEN and SUAREZ,IJ.) 
(SUAREZ,J.) U.S. BankNationalAssociation("U.S.Bank; appea1s 
a non-fInal order gtruitinga posl"judgment motiontointervene. After 
f'maljudgmentofforeclosllie and sale of propenyto: U.s.. Bank, the 

. oWnerofthef'lfSt\Uortgag6andnote, tItetrial eourtgiantedNoi:thview 
Equities, LLC's ("North view") inotion to intervene and ordered the 
.clerk of theoourt to issue·title to NorthView. We reverse the grant of· 
Northvi~w'smoti~ntointe.;vene:md lliedirectio'! lotheclerk~ issue 
the·eertifIcare of title toN'oi:thVlew;as NorthVl,ew was·asstgnoo a . 
secondmurtgageandnotthefiri>tmOrtgage,wbichwas o\Vlledby U.S.· 
Bank . . .... .. . 

. "\ 
. . . . FAcTs . . ,.. .. 

This.casearises outofaresidentiill foreclosure of a flfStmoi:tgage 
brougbt by U.S. Bank, t1ieo\Vller of thenoteandllfStmoi:tgage. Th<: 
fustmortgagereferenced a noteintheamountof$518;000.00 and an 
identification number ending in 6895 •. U.S. Bank's loan SeMcer 
executeda second mortgage, wbicb stated thatil was "subordinate to 
an existingfustlienofrecord" and wasreferericed by an identification 
number ending in 6903. U.S. BaDk obtained.a fmal judgment of 
foreclosure agaiust the borrower, Dayid Taylor, based upol1llienote 
an<i flfst mortgage, The second mortgage was assigned to Asset . 
ManagementHoldings, Inc. ("Asset"), andreferenced.the identifIca­
tion number ending in 6903. Asset then assigned the same mortgage 
to Northview.t Northview clajmed title to the property based on the. 
fact that, wboo U.S. Bank's loan servicer assigned· the second 
1j1ortgage to Asset, although the assigmnent itself referenced the 
correct identifIcation number of the second mortgage, 6903, and the 
second mortgagesfated thatitwas "subordinate to an existing fn:stlicn 
of record," theassigmneni wa.erronconSly mled out by incorrectly 
substituting the Mouroe County official records book and page 
number of the fJrSt mortgage instead of the correct second mortgage: 
book and page number. Asset's execution oftheassignment,referen,,: 
ing· the incon-ect book and page. number of the fIrst mortllage, to. 
Northview is llie basis of North view's claim. 

TRIAL COURTPROCED"{]Rp. 
After llie property was foreClosed upon, the owner of the flfSt 

mortgage, U.S. Bank, bougbt llie property at the foreclosure sale. 
Almost eight months after ftnal judgment of foreclosure had been 
entered in favor of U.S. Batik and after the purchase by U.S. Bank at 
·\Ie foteclosuresale,but prior to llie issuance of the cettifIcate of title, 
"onhview moved to intervene. Northview's theory was that the 
assignment it received fro1j1 Asset Was an assigmnent of the fIrst 
mortgage because lliedocument showed the Monroe County official 
records bookand page number of the ftrst mortgage giving it priority 
in tiileover u.s. Bank 'The trial court aIIowedNorthview to intervene 
and the trial court directed the clerk of the court to issue t1,ecertiftcate 

of title to Noi:thview. U.S. Bank med this interlocutory appeal. We 
fmd that the trial court abused its discretion in granting the motion to 
intervene and directing the elerkofthe courtto issue the certifIcate of 
title to Northview. 

ANALYSIS 
The trial court's order granting Nortbview's motion to intervene is 

reviewed for an abuse of discretion. Barnhill v. Fla. Microsoft Anti­
TrustLit.,fl05 So. 2d 195 (Fla. 3dDCA2005). Theportionofthetrial 
court's order wbich directs the clerk to issue the certifIcate of title to 
Northview is reviewed de novo since it involves questions of law and 
llieconstruction of written instruments. Aronson v. Aronson, 930 So. 
2d 766 (Fla. 3d DCA 2(06). 

The general law is that an assignee of a mortgage receives only 
. thoserigbts and benefIts wbicb areavailable to its assignor. Dubbin v. 

Capital Nat'l Bank, 264 So. 2d 1 (Fla. 1972). Under llie facts before 
us, the assignee, Northview,received only therigbts it would have had 
under the assignment of mort gage it received from Asset. Asset only. 
possessed therigbts of a second mortgageho~d,:",asref~ced bYlli~ 
amoUIit of$148,000.00 'subordinate to an eXlStmg flfStlien ofrecord . 
and identifIcation number 6903. TheJacts that llie second mortgage, 
be1dby Assetand assigIied to Northview, bad a different identifIcation 
number than the flfStmortgage, and the second mortgage referenced . 
$148,000, "subordinate to an existing flfSt lien of record,· serve to 
corroborate the conclusion that Northview received a s"""nd 
mortgage and not a flfSt mortgage despite the erroneous book and 
pagenumbers.HadNorthviewexecutedadiligentsearcltofthepublic 
records, barring the fact that the book and page.numbers on llie two 
mortgages were reversed, it would Mve becomeaware.lliat therewas 
a second mortgage on theproperty wbicb was subordinatetotheflfSt. 
See Graham v. CommonweathLifelns. Co., 154 So. 335 (Fla. 1934) 
(boldingthal where apurcbase moneymortgagestated itwas second 
mortgage, but incorrectly designat~ the f';"'t mortgagee, ~d ~e 
assignee had actual arid constructive notice of a subordmatlon 
agreement, the mortgagee of the building construction loan was 

'entitled to priority over the assignee of the purcbase money mOrt­
gage); see also Crenshawv. Ho/zberg,503 So. ~d 1275, 1277 q'la.2d 
DCA 1987) ("[A]n instruinentofrecord is notIce not only of ItsO\Vll 
existence and contents, but also of otlier facts lliat would bave b,:,", 
learned from the record if it had been examined and that inquny 
suggested by it would bave disclo~ed. "). No~view's ",:gum~t that 
it was a bona fIde purcbaser fails because [a]n assignee IS not 
protected as against the equities oftbird I'!:sons ifllieruo:ignment was 
. .. after tbe maturity of the debt secured. Hulet v. Demson, 1 So. 2d 

. 467,482 (Fla. 1941); see Vance v. Fields, 172 So. 2d 613 (Fla. 1st 
DCA 1965) (bolding t11a! purported assignee of mortgage williout 
assignment of note creates no rigbt in plaintiffs and rccordinggives no 
priority as aganist subsequent sal\' and delivery of note). . . 

The trial court abused its discretion in· granting· Northview's 
motion to intervene. A post judgment motion to interVene is rarely, if 
ever granted and only ifllieintervention willnotinjuriously affect llie 
origlnallitigants. In this case, the trial ~ourt~bused its di~~o~ since 
the granting of the post judgment motion to lntervene did lnJunously 
affecttheoriginal parties. See Dickinson v, Segal, 219 So. 2d435 (Fla. 
1969) (post-judgment illtervention not permitted once litigation bas 
resulted in fmaljudgment); see also Svadbik v. Svadbik,776 So. 2d 
968 (Fla. 3dDCA WOO) (affmniog denial of motion to intervene post­
judgment);Idacon,Inc. v. Hmves,432 So. 2d759 (Fla. IstDCA1983) 
(reversing order granting motion to intervene after fInaljudgment of 
foreclosure bad been entered and after judicial sale); Lewis v. 
Turlington, 499 So. 2d 905 (Fla. IstDCA 1986)(trial court abused its 
discretion in allowing tl,ird parties to intervene after entry of fInal 
order). 

We reverse the trial. court's grant of Northview's motion to 
intervene and the direction to the clerk to issue. title in Northview's 
name. We remand to the trial court to issue title in the name of U.S. 
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Bink. 
Revcrsed and remanded with directions. 

IThe note was never delivered .. 

• • • 
Criminallaw-Jnvenile&-Ptobationrevocation-No error in rmding 
that juvenile willfully violated prob~tiou by failing to abide by cmfew 
and appear for scheduled intake a! Dade Mariite Institote-Error to 
fiud juvmiIe violated probatiou by failing to live with mother and 
failing to regularly attend school Where juvmiIe was not advised of 
thoseconditions-WherejuvmiIewasgiveufonnorderoCprobation, 
and some of the conditions were checked off while others were not, it 
was, at best, nuclear that juvenile was required to comply with 
nuchOCked conditions-Because failure to report to Dade Marin. 
JnstitUtewas substautlaIviOlation oCprobation, and this violation alone 
was sufficient to sustain revocation, remand for reconsideration by 
triJIl court Is not necessary 
EJ., ajuvenile, Appellan~ vs. TIlE STArn OF FLORIDA, Appellee. 3rd District 
Case No. 3009-1597. 1. T. CaseNos.07-4252-B, 07-7628, 07-739O-C, 07-7473-A, 
07-7474-B. Opinion filed FebIUaJ}' 10, 2O\Q. An Appeal from the Cizcuit Court for 
Miami-Dade County, Spencer Ei& Judge. Counsel: Carlos 1. Marti~ Public 
Defender, and How.ud K.Blum!Jetx, AssistmtPublioDe(ender, fur.ppell;\n!. Bill 
McCollum,AtIDmeyGonml,aodFo1l<$t1.Andrews,lr.,AssistantAltomeyGeneral, 
for.ppellee. 

(Before SHEPHERD, SUARllZ, andROTIIENBERG,IJ.). 
(ROTIIENBERG, I.) The appellant, El., entered a plea of nolo 
contendereandanadjudicatiouofdelinquencywaswitbheldonlune 
24,2008, to burglary in Case No. I07-4252(B), grand t1ieft in Case 
No. J07-7628, bnrgJaryofan unoccupied structure as a lesser included 
offenseofburglary ofa dwelling in CaseNo. I07-7611(C),grand theft 
of a firearm in CaseNo. J07-7473(A), criminal mischief in Case No. 
I07-739O(C), and burglary of an unoccupied structure as a lesser 
lcluded offense of burglary ofadwelling in Case No. I07-7474(B). 

eased uponE1:splea, the State nolle prossed numerous other counts 
including armed burglary (punishable by up to life in prison), and he 
was placed on probation. . . . 

On or about October 29, 2008, a probation affidavit Was flied, 
alleging Ibat RI. violated his probation by: failing to reSide in the 
homeofhismother; violating his curfew; failing to attend school; and 
failing to appearforhisscheduled intake at theDadeMarineInstitute. 
The trial court conducted a probation violation hearing am! found that 
the State proved by a preponderance of the evidence eac~ of the 
violations alleged in the affidavit, and adjudicated E.J. delmquent. 
Although we conclude that the trial court erred in .finding that RI. 
violated his probation forfailingto reside with his mother orto attend 
school, we affinn Ibe remainder of the order under review and the 
finding thatEl. willfully violated his probation by failing to abide by 
his curfew and appear for his scheduled intake at the Dade Marine 
Institute. 

A review of the orders placing RI. on probation reflects that E.I. 
was not advised that as a condition of his probation he must live wilb 
his mother or regularly attend schoo!' 111e probation order specifies 
thatRI.liveandresidein tllehome of"parentCs)." RI. lestified Ibat he 
lived and resided with his father when he did not live with or reside 
with his molber. Because his testimony Was unrefuted and the 
probation order did not require that he live with and reside in only his 
mother's home, we conclude Ibat Ibe trial court erred when it included 
this ground as one of the conditions of probation E.J. violated. 

Likewise, while the probation order specifically lists attending 
school every day as a condition of probation, Ibis c?ndi~on, unlike 

! of theolber listed conditions of probation ~ontamed.m the.order, 
"""not checked off,tllereby inferringlbatthetrial ,,;,.urtdld n?tmtcnd 
to make school attendance a condition of RJ. s probatIOn. We 
''''''gnize that general conditions ofprobatiou explicitly authorized or 
lliandated by Florida Statutes need not be orally pronounced at 

sentencing. SeeState v.Bart, 668 So. 2d589, 592 (Fla. 1996) (Statipg 
thaI" • general conditions' of probation are those contained withiIi the 
statutes;; .. [andJ may be imposed and included in a written order of 
probation even if not orally pronounced at sentencing"); D.P.B •. v. 
State, 877 So. 2d 770, 772 (Fla. 4th DCA 2004) (holding that so long 
as a condition of probation is explicitly authorized or mandated by 
F1oridaStatutes, it is not mandatory that the tria! court orally advise 
the defendant of Ibe condition). However, where, as here, a juvenile 
probationer is given a form order of probation and some of the 
conditions are checlced off and others are not, we conclude it was 
unclear, at best,.that the probationer Was being required to comply 
with the unchecked conditions. 

Although we conclude that the tria! court erred by finding lbatE.I. 
violatedhisprobatioribyfailingtoreSideinhis.moilier'shomeandby 
not regularly attending school,we ~ll'in Ibe portion of .the trial 
court's order rmdini that EJ. willfully violaled his probation by 
failing to comply willi his curfew and by failing to attend Ibe schedc 
uled intake appointment for the Dade Marine Institute. RI.' s proba~· 
tion officer testified thqt he personally visited the. Dade Marine 
Institute and determined that El. never appeared for his intake as 
ordered and E.J. admitted under oath at the probation violation 
hearing Ibathedidnotappearforhis intakeorattendtheDadeMarine 
Institute. RI. 's probatiouofficeradditionallytestified that according 
.to El.'s mother, El. violated his curfew on four occasions. . 

Because 1'.1.' s remaining violations were nol based solely on 
hearsay, see Crawfordv. State, 9112 So. 2d 1,2 (FIa. 2d DCA 2008) 
(reversing the trial court'sorderfmding.thedefendant in violation of 
his probationbasedsolely on hearsay testimony), and these violations 
were proven by a preponderance of the evidence, we affum· the 
findings bythetri:u:court as te>those violations. SeeE.P. v. StlUe, 901 
So.2d 193,195 (FIa. 4th DCA2005) (holding that theStateneed only 
establish a violation by a preponderance of the evidence);ltllson v. 
State; 781 So. 2d 1185; 1187 (Fla. 4th DCA 2001) (noting that 
whether a violation of probation is w.illful and substantial is a factual 
issue that cannot be overlurDed on appeal unless thereis no evidence 
to support it); Alvarez v. State, 638 So. 2d 992, 993 (Fla. 3d D<;A 
1994) (aff'mniul) the revocation of the defendant'. probation for 
failing to attend her fmt probation appointment and making no 
attempt thereafter to schedule a meeting with·her probation officer). 

Becausefailureto report 10 theDadeMarineInstituteis a substan­
tial violation ofE.J.' s probation, and this violation alone is sufficient 
to sustain arevocation ofhis probation,remand for reconsideration by 
the trial court is not required. See Matos v. State, 956 So. 2d 1240, 
1240 (Fla. 4th DCA 2007) (affinning revocation of community 
control after striking some of the violations but rmding other viola­
tions weresuppot1:ed by the evi<lence); Butlerv. Stote,932~. 2d306, 
307 (Fla. 2d DCA 2006) (recognizing that when an appellate court 
reverses on a fmding regardiiJg one of the conditions of community 
control, remand is notrequirediftheremaining violation orviolations 
aresubsla!!tial); Rawlins v. State, 711 So. 2d 137, 137 (Fla. 5th DCA 
1998) (fiilding unexcused absences from ,a treatment program, 
standing alone, may constitute amaterial violation);Johnson v. State, 
667 So. 2d475, 475 (Fla. 3dDCA 1996)(fmdingthatthedefendant's 
failure to attend G.E.p. classes, standing alone, was sufficient to 
revoke his probation). : '. . . 

In conclusion because· there are other substantial violations 
remaining, and tll;yare suppcded by competent substantiafevidence, 
we afflflU the trial court'~ order revoking El.' s probation. . 

MflflUed. 

• * • 

i; 
I 'I' 
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.IN THE CIRCUIT COURTOF THE 16TH JUDICIAL CIRCUIT OF THE STATE OF FLORIDA, 
. IN AND FOR MONROE COUNTY "/b 0,< C-

BANK, 
CASE NO: St ~ LJJ~ 

~d6( 
~{ 

Plaintiff 
Vs. 

. HOMEOWNER, ~W\~ 
. Defendant 

--~--_____ ~I 

AFFIDAVIT OF COMPLIANCE WITH 
PROTECTING TENANTS AT FORECLOSURE ACT OF 2009 

Plaintiff herein hereby files its Affidavit of Compliance with Protecting Tenant,' at 
Foreclosure Act of 2009, and states as follows: 

1. The subject property __ is __ is not tenant occupied. 

2. There is a lease on the property: in writing, for a specified term which ends on 
__ ---'; unwritten, or month-to-month; There is no lease on the 
property. 

3. Any existing lease on the property will remain in effect; will be terminated 
as follows: end of lease term on ; 
__ 90 day notice by purchaser who will occupy as primary residence. 

90 day notice to tenants without a lease or with lease terminable at will. 

A COPY OF ALL NOTICES MUCH BE ATTACHED. 

I CERTI FY that the above information has been· verified through sworn discovery responses from 
the Defendant, or by -----------c--------------

. SUBSCRIBED AND SWORN TO this __ day of __ ~, 2009. 

Plaintiffl Authorized Representative Notary Public 
My Commission Expires:, __ _ 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished to all 
persons on the attached service list, and upon aD tenants resident in the named property this 
__ day of , 2009. 

Plaintiff I Authorized Representative 
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This case demonstrates many of the symptoms of a dissolution 
proceeding suffering from Wrona's disease. See Kasm v.Lynnei, 975 

)

.. So. 2d 560, 565 n.2 (Fla. 2dDCA 2008)( citing Wi'onav. Wrona, 592 
,. So.2d694,696-97 (Fla.2dDCA 1991)). Thedissolutionproceeding 
.' between Mr. and Mrs. George has been pending in circuit court for 

less than two years. In that time, this is thethirdappeIIate proceeding.' 
Mr. George has also fIled a bankruptcy petition that has delayed 
payment of an earlier award of temporary attorney's fees. 

Becatise this appeal is pending from a nofifmal order, ourrecord is 
limited to an appendix. We do not have the majority of the pleadings 

. inourrecord,andwedo not know the length of the mlirriJlgeortheage 
of the parties. We know that Mr. George is a pharmacist earning in 
excess of$I00,OOOperyear. Mrs. George has or had a Clerical job 
earning less than $21,000. The record does not suggest that this case 
involves any minor children. The primary asset to escape Mr. 
George's bankruptcy was a $95,000 retirement aeeoun!.' The record 
suggests Mr.- George has withdrawn from that aeeount without 
permission from the trial court, paying his grandmother $24,000 for 
an outstanding debt from 1987 that apparently was not discharged in 
the bankruptcy. In this court'srecord, he does not, orcanno!, account 
for the remaining $71,000 that was withdrawn from.the retirement 
account. . 

Mr. George has relocated to Georgia where he has rented a three­
bedroom home for hin2self and his unemployed girlfriend. The 
additional bedrooms are needed to allow the girlfriend's children from 
a prior marriage to visit. He pays $2200 in rent 

Meanwhile, Mrs. George has rented a$l600per month apartment 
where she lives alone. She is spending nearly $700 per month for 
psychological counseling and another $200permonthforgrooming. 
Because her husband changed jobs when be moved to Georgia, she 

". now is.paying for COBRA medical insurance coverage. In January 
2009, she was diagnosed with a seri()us illness. She expected that she 
would berequired to undergo a series of treatments that would prev""t 
her from working at least for' a period of time. 

When Mrs. George discovered her medical condition, she medan 
emergency motion to increasl' her temporary suppOr\. The court 
conducted a hearing on the motion on March 25, 2009. Mr. George 
did not, or could not, attend the hearing telephonically. Mrs. George 
attended the hearing telephonically because she was iilVolved in 
training at work that could not be postponed. The two lawyers 
attended the hearing in person. Animosity between the lawyers is 
evident even from the transcript of the hearing. The triaI court did its 
best to maintain decorum and receive evidence over the telephone to 
permit a resolution of the emergency motion. 

Assuming that events have.played outoverthe last eight months as 
predicted at this hearing, Mrs. George has been required to take a 
temporary leave of absence from her employment, and that leave of 
absence should have come, or will SOOn be coming, to an end. Ifher 
treatment has been successful, it is likely that the temporary alimony 
could be reduced to a lesser amount for a short period before this case 
is resolved at fmal hearing. If Mrs. George was notrequiredto take a 
leave of absence or her earnings and expense projections for the last 
rew months were in error, the trial court can consider these matters at 
tlle final hearing. . 

Our explanation for this affll1llal1cehas already been provided in 
Ghayv. Ghay,954 So.2d 1186, l!89-90(Fla. 2dDCA2(07): 

A temporary support order isoftenrequired at the begimting ofthe 
dissolution action, before the parties 'have had an opportunity to 
complete discovery. Given the urgencyof some of these matters, the 
order is often based upon an abbreviated hearing and limited evidence. 
Temporary support issues cannot always await full discovery or the 
preparation of an expert's opinion. 

In addition, temporary supPOrt ordern are, obviously, temporary. 

They do not create vested rights, and they can be modified or vacated 
at any time bythecircui.tcourtwhiletllelitigation proceeds. If tiu:ther 
discovery reveals that a temporary suppo~ ord~ is inequitable or 
based upon itpproper calculations, any mequ~ty can usually be 
resolved in the.finaljudgment, after a full and falf opportunity to be 
heard. 

(Internal quotations and citations omitted.) 
As we did'in the last two appellate proceedings, we remand Mrs. 

George'i,moti.on for attorney' s fees. If she establishes her entitlement 
pursuant to section 6U 6, ,Rorida Statutes (2008), the trial court is 
authorized to award her all or a portion of the reasonable appellate 
attorneY'sJees. The merit of therespectiv\' positions of the parties in 
this appeal is nO!'a faclorthat the trial court need consider. See Rados 
v. Rados, 791 So.2d 1130 (Fla. 2d DCA 2001). 

Afflimed. (WHATLElY arid LaROSE, n., Concur.) 

'George v. George, 13 So. 3d 473 (Fla. 2dDCA2009); Georgev. George, 12 So. 
3d 909 (Fla. 2d.DCA2009); 

:zms financial affidavit claiIns itis a $45.000 account, but thatnumberis apparently 
incorreCt .. 

* * * 
Mortgage foreclosure-Foreclosing mort&'1goo's liability for unpaid 
homeowners association assessmmfs-Trialcourt properly found tho.t 
mortgagoowas notliableformortgagors' )1npai<! asscssmmts lhatwill 
have accrued by. the time title may be transferred to mortgagOO'­
lkcauseDocIaratlon 'IfC(lYmarits and Restrictions contains pIainand 
unarnbignons language snbordinating any claim for unpaid assess­
mentsto a firsfmortgagoo's claim )11'90 foreclosure, it controls and 
absolves fIrSt mortgagee from liability for any assessments accruing 
beforeitacquires property.,-Mortgageeis a third partYbeneliciaryof 
Declaration whichisa contract bctween homeowners association and 
its m_hers, and application of statotory amendment that. would 
impose liability for unpaid assessments on mortgagee would impair 
mortgagee's contractualrights 
CORAL LAKES COMMUNITY ASSOCIATION, INC., ApPel1an4 v. BUSEY 
BANK,NA;SCO'ITHAUlY;RUTIlHAlEY;andRNERSIDEBANKOF11IE 
GUlFCOAST,AppeU=.2ndDislrict C\lseNo. 2DOS-~062. OpinionfiledFeb(WU)' 
19, 2010.Appeal from the Circuit Court for LeeCounty;MichaelT.McHugh.ludge. 
Counsel: Ashley D.-Lupo and Christopher D. Donovan ofRoetzet & Andn,ss, LPA, 
Naples. for Appellant GoroonR. DuncanoIDuncan&Associak.s. P.A.. Fort Myers. 
for Appellee Busey Bank,NANoippearaitoofor AppeUeesScottHaley,RulhHaley, 
and Riverside Bank: of the GulfCoasL 

(CASANUlN A, ChlefJudge.) CoralLakes Commmtity Association, 
Inc. (the "HOA "), appeals a f'mal summary judgment of foreclosure 
awarded to Busey Bank, N.A. (the "Bank"). The fmal judgment 
determined that iheBank had no liability to the HOA for past due 
HOA. assessments that the HOA claimed pursuant to section 
720.3085(2), Florida Statotes (2008). The disposition of this case is 
determined by theHOA's Declaration of Covenants and Restrictions 
vis-~-vis therelevantregulatQry statotes. As one would expect, these 
two competing parties possess diametrically opposed legal positions 
regarding whether the Bank should be liable for the mortgagors' 
unpaid HOA assessments that willhaveaccnied by the time title may 
be transferred to the Bank. For the reasons explained below, we 
conclude the Bank is n"trequired to pay those delinquentassessments 
and affIrm the summary judgment in foreclosure. 

Background 
The facts are undisputed. In May 2006, appellees SCOtt and Ruth 

Haley ("tlle homeowners") executed a note and mortgage in favorof 
the Bank for $252,255.80to purchase property located in the Coral 
Lakes community. The community's goveming document at this 
time, the Declaration of Covenants and Restrictions of Coral Lakes, 
provided the following:' 
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/' 9.1.6 Subordination of Lien. Where any person obtains title to a 
/ LOTpursuanttotheforeclosureofafirstmortgageofrewrd,orwhere 

/' the holder ofa fltSt mortgage accepts a deed to a LOT in lieu of 
'oreclosure of the fltSt mortgage of record of such lender, such 
.• cquirer oftitle, its su=sors and assigns, shall not be liable for any 
ASSESSMENTS or for other moneys owed to Co,,\ILakes which are 
chargeable to the former OWNER of the LOT and which became due 
prior to acquisition of title as .result ofthefureclosureordeed in lieu 
thereof, unless the payment of such funds is secured by a claim oflien 
recorded prior to the recording of the foreclosed or underlying 
mortgage. 

By January 200S, the homeowners were in arrears .on both their 
mortgage payments due the Bank and assessments due theHOA. On 

. June 3, 200S, the Bank instituted a foreClosure action. against-tile 
homeowners, adding the HOA as a party defendant because of the 
accrued unpaid assessments.2 On June 24, 200S, theHOA answered 
and. claimed as its fIrst affirmative·defense that pursuant ·to section 
720.30S5, Florida Statutes (2007),' the Bank's mortgage was 
subordinate to all of.the .mortgaged. premises' 'unpaid common 
expenses which accrued orcamedueduringthe time period preceding 
tbeBank's acquisition of title at foreclosure sale orbydeed inlieu of 
foreclosure. 4 As its seColld affmnativedefeuse, theHOA claimed that 
ifa pUrchaser; including the Bank lind' its' su=sors or assigns, 
pUrchases the mortgaged preniises, including but nollimited to, at a 
foreclosure sale, then this purchase'r:shalt be joiritly atidsevcrally 
liable With the previous own.er to pay twelvemonths' assesSments 
whichaccruedpfecedmg.trl!nSferoftitleoronepercentpftheoriginal 
mortgage debt, whlcheveris leSs. . . .. 

the liIWsuit proceeded quicldy and is a fuidy rotltiD.eforeClosure 
action; On July '2:>,02\508, ihe .Barikfded a motion for summary 
judgment .of f6reclosure,' claiming the execution; of thenote M.d 
Ip~~ewasitotdisput<;d. thefailure.thtimely pay the.note was not 
t :ted,the.priori!yofthenate and. mortgage was not disputed, and 
the only ma)teis Qf law to be aigUed were the.gen<'rillaw of notes,. 
.mortgages, and·negolilWle'instruments and the.Bank'sentitiementto.. 
attorney.' s f.;es and costs .. The.Bankl!lso.clhlmed that, as. Iljatter·of 
law ,thestatutorychangestOseCiion.72030S~~ §houtdnot beappliect 
retroactively to itS note. aridiiiortgage .ihat-jire<futedthestatuio.ry 
change, '.. ...... ..' . . 

At the hearing on the motio.nfQislilimWyjudgment, .the only 
contentious;s.uewaswhetllertlIeB<ink.wasexcused'fi:ompayingthe 
unpaid HOAassessments that had accrued. The·Bank argued that at 
the time of the execution o.fits note3nd mortgage in 2006, th,mOA's 
Declaration gave its lien a: distiD.ct and very advantageous priority 
position over any HOA lien.for unpaid:assessments. Moreover,the 
Bank, by virtue of beirig an intended tlrird-party beneficiary of this 
paragraph of the Declaiation, co.n1dnothaye this benefItreIJ1o.vedby 
. operatio.n of the statute, which was not in existence at the time it 
entered into its contract with the homeowners. Further; the Bank 
argued, citiog to City of Sanford v. McCiel/and, 163 So. 513 (Fla. 
1935), applyiog the new statutory langnagewould impair the Bank's 
contractual right, i.e., its vested lien priority. See id. at 514-15 ("A 
vested right has been defmed as 'aninunediate, fixed right o.fpresent 
or future enjoyment' and also. as 'an 'immediate right of present 
enjoyment, o.r a present, fIXed right of future enjoyment.' " (quoting 
Pearsallv.GreatN.Ry. Co., 161 U.S. 646,673 (IS96»). 

TIle HOA countered that the issue was notretruactive application 
of the amended statute because tile Bankhad not yet taken title to the 
parcel; therefore, assuming that the Bank would take title at a future 
foit--' ~ure sale, it would be constrained to follow the dictates of the 
an .0<12008 version of the statute at. that time. q.l.R5A-JV.LPv. 
[,ittle House,lLC, 998 So. 2d 1173, 1175 (PIa. 5tll DCA-2oo8) 
(holding section 720.3085(2), Flo.rida Statutes (2007), inapplicable' 
because theappeUant/mortgagee wasnot yet at the timeof thesuittl,e 
subsequent pan;:el owner; however, in dictum, the court stated that 

· "[f]urthermore, there is nothing in the plain language of section 
720.3085 that can reasonably be construed to give the Association's 
lien priority over [the lender's] mortgage"). 

The triaI court agreed with the Bank, notiog that City of Sanford 
would control to preclude impairment of veSted rights by a statutory 
change. On September 22, 200S, the trial court entered a final 
judgment iri foreclosure with the foUowing langnage specifically 
addressing the lien priority/unpaid assessments issue: 

8. Upon filing the certificate of sale, the purchaser at the saleshaU 
be let into possession of the property and the Defendants and aU 
persons claiming under or against them since the filing of the Notice 
of Lis Pendens shall before-closed of aU estateorclaim in the property 
except that anyputchaserolherthan Plaintiff[theBank] shall be liable 
for unpaid assessments due [the HOA].pursuant to the provision of 

-Section 720.3085, Florida Statutes. 
Analysis 

WeconcludethatbecauseilftheDeclaration's plainand unambiguous 
language subordinating any claimJorunpaid HOA assessments to. a fmt 
mortgagee's claim upon foreclosure of-deed' in lieu of foreclosure, it 
controlsaildabsolves the Bank, as.fltSt mortgagee, from liability for any 
assessments accruing ·before it acquires, the pan;el.. "Restrictions found 
within a Declaratio/l areafforded a strol!gpt:eSumption of validity, and a 
reasonable unambignous restriction will be enIorced a<;cording to the 

· intent o(theparties as expressedbythecleara/ld ordinary meaning ofits 
tenn~ .... " Shields v. Andros ls/e.l'rop. Own~rsArsl>t, 872 So. 2d 1003, 
1005.{)6 (Fla.4th.DCA 2004) ('1uotiqg Elnerald Estates Cm1y. Ars'n v. 
Gorode(zer,.8J9 So. 2d190, 19:1 (Fla. 4th DcA20(2». In this case, the 
restriction in the Declaration disadvantagestheHOA,which the diafter 
hadevery right to do, and.benefits all flfSt mortgagees oIhomes in the 
COll11llunity. First. mortgagees in this cornii!tinitY, although not parties to 
theDeclaration·thatistheC<>ntractb<:tweentheHOAand its merobers,are 
clearly third-party ~eficiaries oftlJis colib:act. See Greeluicre Props., 
lire v. Roo. 933 So: 2d 19;,23 (Flit. 2.d DCA 2(06) (explaining that to 
enIorce rights under a contract liiceadeclaratioo, ural third party must 
establishthatthecOniiacteithereXpressly.createsrigiitsfortheinasa.third 

~ party or that the provi~ionSof theCOntraq.priin:lrilY anddlrectly benefit 
thethirdpartyoraClassofPerSo~Qf\Vhi~lithetlilidllartyiis.limernW'), 
'FheHOAcooldliaveptOt<;<;i~:\ts¢1fif'!n~fiii)giJ:ilI,)¢I!lfI\ti~..it had·· 

· 'included Iangoagethatits lienforunpaidis'segSi1ient,;rellited.hacktC>!he 
dstetheDeclaratiop.wasteC\>rdedof.tI\iltitotli...wiseliadll~n,s.Uperiority· . 
over intcrve!ling,'moctg.g¢g.:·Si<e lR54 <iv,99S .Sp,2dat 1175 n.2. 
However, the HOA.tooktheollPDSite tack t9Mtice lenders.to finance 
purchases. in its coinmunity,TliesfulUtorycliange insection:720.3085 . 
cannot, disturb tllat prior, establisli~co,ri!I1lctual rel~tionship.: .' '.' . 

To hold. otherwise, would.implicate: i:olistitutionalconcerits a\ioul 
irnpainnent of vested contractual rigbts.8ee art. r, § Hi,J'ia. CoiIsC("No 
bill of attainder, eX post facio law'or law iiilpairing the obligation of 
contmots shall be passed."). Ill, this state, 'iUs a. "well -ace<lpledprinciple 
tlIatvirtually no degree of contract impainnentis tolerable." Pomponio 
v. Claridge of POmpOIW Cando"lne, 37gBo. 2d 774, 780(FJa. 1979) 
(citing Yamaha Parts Distribs:,Ine v. Ehniran, 316·So. 2d 557 (Fla. 
1.975». To avoid this' longstanding principle, tlreHOA argnes that even 
if applying section 720.3085 to this. case would impair the Bank's 
contractual rights, such impainnent is constitutionally reasonable or 
minimal. We do not agree. 

The fucts of this .case are similar to those in Sarasota County v. 
Andrews, 573 So. 2d 113 (PIa. 2d DCA 1991). TIlere, Sarasota County 
passed an ordinance declaring that a fme imposed by the county on 
property, when recorded, becomes a lien against tbe property that is 
superior to all other liens except a lien fOf taxes. Pursuant to this ordi­
nance, the county imposed a fincon. property for operation of an illegal 
Iandfdl and recorded it as a lien. The property at issue in the case was 
subject to a prior mortgage in favor of Coast Federal Savings & Loan 
Association. Samsota County fIled suit against the property owner to 
foreclose its claim of lien, added the mortgagee Coast Federal as a 
defendant, and sought a declamtion thatCoastFederal 's lien was inferior 
to the county's lien. The trial court entered a final summary judgment 
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/~. :.? finding Coast Federal's lien superior because it found that the portion of 

, 3S Fla. L. Wecldy D 

". 'k. ' the ordinance making the county's lien superior to all nontax liens was : if'''. . unconstitutional, as applied. Weaffinned dIe summary judgIn. ent, saying: , :7 We think the priority provision of the County's ordinance 
e ,J> substantially impairs Coast Federal's prior mortgage lien bysubordi-

!,./ nating it'to the County's lien. Ifl>y operation of the County's ordi-
.. nance, Coast Federal'S lien can be relegated to a secondary position, 
: I itis obviouslyofless value than the fIrSt-priority lien for which Coast 
, Federal had COl)tracted. Thus, the 0rdinanee retrospeotively impairs 

Coast Federal's contractual position. 

.·i , 

Id. at 115. 
Mqch like,thecounty's argument inSarasota County v. Andrews, 

theHOA here argnes that any impainnent ispennissiQleas minimal. 
We disagreed with this argument inSarasota County v. Andrews and 
disagree with it here: . 

Id. 

[1Jhe priority provision [of the ordinance] has worked an immediate 
impairment on Coast Federal' s preexisting mortgage lien. Thenatnre 
of priority is such that Coast Federal is automatically at a substantially 
greaterrisk oflosing its investment ifithas only a second, as opposed 
to a fJfS~ priority lien. Fmthermore, mortgages held by commercial 
institutions are frequently sold'on the secondary market, and the 
subordination of Coast Federal's lien impairs the marketability of its 
mortgage. This immediate diminishment in the value of Coast 
Federal's oontract is repugnant to ouroonstitutions. 

Morerecently, t1lis court reviewed animpairmentchallengeinLee 
County v. Brown, 929 So. 2d 1202 (Fla. 2d DCA 2(06). There, 
homebuilders challenged the validity of a local ordinanee imposing a 
school impactfee on those applying for a building permit. This court 
recognized thatPomponiorequired the"pplication ofa balancing test 
whicq "weighs the degree of impairment against thesouree of 
anthority nnder which the law is enacted and the 'evil' the law is 
intendedtoremedy." 929 So. 2d at 1208 (citing Pomponio, 378 So.2d 
at 780).Rowever,thePonq;ronio,balancing test is not required under 
Sarasota County v. Andrewswhere the statutory enactment "results in 
an immediate diminishment in the value of the contract. ~ 929 So. 2d 
at 1208-09 (citing Sarasota County v. Andrews, 573 So. 2d at 115). 
Impairment, in this context has been defined, in p~ as "to make 
worse; to diminish in quantity, value, excellency orstrength[.l" Id. at 
1208 (quotingPomponio,378 So.2d .t781 n.41). Ifwewere to apply 
the amended statute in this instance, the economic valueoftheBank's 
mortgage would be lessened as well as the power of its pnority 
position. 

Alternatively, were it appropriate to apply the balancing test, the 
ROA's argument would still fail. While the law may deal with the 
economic problem facing homeowners' associations in general, its 
application here would place the eoonomic burden not on the 
homeown"", therootoftheproblemoftheunpaidassessments,buton 
the entity that previously made the construction or purchase of the 
homepossible. Moreover, the Declaration of Covenants andRestric­
tiOl,;" .was never altered to place a lender on notice tbat its eco~omic 
posItion would be subordinate to the ROA's claims. When balimced 
in,this factual circumstance, the siatute would operate to severely, 
permanently ,and immediately change the parties' eoonomicrelation­
ship retroactively, a circumstance not supportable under the law, 

Conclusion 
The ROA yielded any right to claim ithada superior lien position 

to dIe Bank's preexisting mortgage by virtue of the plain and unam­
biguous language of its Declaration,. which the Bankhad every right 
to rely upon when deciding to fmanee the homeowners' home in the 
Coral Lakes community. The trial Court did not err in finding the 
Bank's frrst mortgage lien superior to the ROA's claim for unpaid 
assessments notwithstanding section 720.3085. 

Affmned. (DAVIS, J., Concurs. W AlLACE,J., Concurs in result 
only.) 

IThis provision clearly favors potential fmt mortgage holders who genera!ly 
the properties upon which they foreclose. We make this observation because 
remaining, unquoted portion of this section does not exclude other types ofbuyel 
homes with delinquent fees from payment of those fees. This section was likely ad 
to the Declaration to induce lenders to aid homeowners in purchasing property in 
community by awarding them priority,over the HONs claims for unpaid assessme 

2Riverside Bankof the Gulf Coast is apparently the holderof another, inferior : 
buthas not appeared in this.appeal.. 

'At the time of the filing of the foreclosure suit and the HOA's answer; 
affumativedefenses, section 720.3085, Horida Statutes (loo7),provided in part: 

(I) A p=el owner, regardless of how his or her title to property has b; 
acquired. including by purchase at a foreclosure sale or by deed in lieu 
fowclosu~ is liable for all assessments that comedue while he or she is the par 
owner. The parcel owner's liability for assessments may not be avoided by wai' 
orsuspension of the use orenjoyment of any conunon area or by abandomrienj 
theparrel upon which the asses:;ments are made. 

(2) A p=el owneris jointly and severally liable wilb Ibe previous parcel OWl 

for aU unpaid assessments that came due up to the lime of transfer of title. 11 
liability is without prejudice to any right the present parcel owner may have 
recover anyamounts paid bythepresentownerfrom theprevi6us owner. 
This was the initial enactment oftbiS seetion, effectiveJuly I, 2Wl. See cJ.1. 200 

183, §I 1-2, '" 1603.j)5,lawsofAa. On July 1,2008,.tre..lbeforeclosurecompiaJ 
and the answerand affirmative defenses were'fiIed. the newly amended version of tl 
statute became effeCtive. A new subsection (1) was added (not at issue here); fonn 
subsection, (1) ·was renumbered subsection (2Xa);' fonner subsection (2) w; 
renum~ subsection (2)(b); and,new language was inserted, numbered subsectlc 
(2Xc), as follows: 

, (c) Notwithslandinganylbing to Ibecontnuy contained in this section, the liabili. 
of a firstmortgagee, or its successor orassignee as a subsequent holder-of the fir. 
mortgage who acquires title to a parcel by foreclosure- or by deed in lie.u ( 
foreclosure for the 'unpaid assessments that became due before the mortgagee' 
acquisition of title,· shall be the lesser of: ,. 
. .t. The parcel's unpaid common expenses and regular periodic or speci~ 
aSsessments Ibataccruedorcamedueduring the 12 months immediatcly precedio, 
the acquisition of title and for which paYlllentin full has not been received by th, 
association; or . ' 

2.0ne~oftheoiiginalm<>:tgagedebt. Tholimitationsonfitstmoogage. 
liability provided by Ibis 'paraenoJi> apply roIy if the lUst mo"gagocfiled sui 
against the parcel ownerapd initially joined the association as a defendantin tht 
mortgagee foreclosure action. Jo.inder of the association is not required if"on th( 
date the complaint is filed, the association was dissolved or did not maintain ar 
officeoragent forscrvice of process a~a location that was known toorreasonabl) 
discoverable by the-mortgagee. 

Ch, 2008-175, § 1-2,at2034-35,lawsofFla. 
Thus, instead-ofbeingjoiQtly and sevenilly responsible forall unpaid assessmen~ 

of a foreclosed homeowner, as of] uly 1,2008, the first mortgagee who holds title now 
has limited liabilitr. eitherthe prior twelve months' worth of unpaid ~ments or one 
percent of the original mortgage debt, whichever is less. .' 
~e note thatat the time the HOA filed its answer and affirmative defenses, the 

homeownetS werestiU the record titleholders of the property as there had not yet been 
ajudgment of foreclosure, a foreclosure sale. or a certificate of sale filed. Subsequent 
to filing the notice of appeal in this case. the Bank bought the home at the foreclosure 
sale and its certificate of title was te<;Orded on December 24, 2008~ 

S See footnote 2, above. 
We, make no comment on the HOA's argument that the Florida Legislature 

effectivelyrewxote section 9.1.6 of its Declatation when it enacted oramended section 
720.3085 because that was not the basis of the trial court's summary judg~nl . 

* * * 
WlSA, CHACON Appellant, vs. THEsrAlEOFFLORlDA,Appellee, 3rdDis1rict 
CaseNo. 3D09-3156.LT.Cru;eNos.03-10398. OpinionfiledPebruary 17,2?IO.An 
Appeal under Florida Ruloof Appellate Proced_ 9.141 (b )(2) from dlO ClIOlllt CO~ 
for MiamiNDade County, David Miller, Judge. Luis A. Chacon, In proper person. BIll 
McCollum, Attorney General, for Appellee." 

(Before RAMIREZ, c.J., and COPE, and SALTER, JJ.) 

(PER CURIAM,) Affirmed. 

(COPE, J. (ooncrurillg):) I concur in affmning the de?ial,oftli~,": 
appellant's motion to cOrrect illegal sent~nce under Fl01'lda~uJI\t 
Criminal Procedure3.8oo(a) because the Issue theappellai!~ra:s;"'NA" 
appeal is oompletely different from th,eissue theappel~ltralse~Iil'.;fl' ' 
motion dated Septemb",,3, 2009. The trial courte~ed ill denYI.ngthe 
motion as bema- "successive," becau'se,as-theFlorida Supre~e Co.urt 
has explained, there is no "successiveness" bar in'ruk3 ,8oo(a). ~ta:e 
v. McBride, 848 So. 2d 287,290 (Fla. 2(03). Instead, the questIon IS 
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increa$ed his aggregate sentence leI\gth from sixl)' years to seventy 
yeats, The trial court denied the claim on the theory that it had been 
previously adjudicated. The defendant has appealed. 

Byway of background, in 1997, thedefendanthad sixteen pending 
cr4ninal cases in the. trial court. Pursuant to a plea agre«ment, the 
defendant was seri,tenced to concurrent sixty year sentences in a 
number of the cases, ·and·.horter concurrent sentences in theremain­
ingcases. 

.. TIlereafter the defendant fIled a motion for postconviction relief 
unde.. FloridaRulelif CriminaiProcedure3.850, and in 2000, the trial 
court granted partial relief. In three of the trial court cases, there had 
never been a notice of habitualization. As a result, the trial Court 
resentenced thedefendanttoten year sentences underth"sentencing 
gnidelines in those cases. The j"dge's oral pronouncementmadecIear 
that the defendant's aggregate sentence would remain sixty years. 

. Thereafter theDepartmep.t of Corrections recalculated the defen­
dant's terttative releaSe date.llle Department concluded that as a 
r<;Ilultnf the resentencing, thedefendant'·s aggregate sentence is now 
seventy ye;trs. TheDepartment's·explanation to·the defendant was 
,thatin·twoofthe resentenced cases, the t«n year sentences were now 
rulllliniconsecutive, rather than concurrent. 

The State's response fIled. in this court acknowledges that this is a 
clailn which thedefendanthas not previously raised and that the trial 
coUrt erred in concluding that this .particular claim had been previ­
,euslyadjudicateil. Theclaim hereis that the written .ontencing order 
,deviates from the co.urt's ora\. pronou!Icemenl. Such a claim is 
, Williams v. Staie,957So. 2d 600,601 

~~~~~d for consideration ofllie merits of the claim. * 
We affirm with regard to claims two and three. 

issue 

Aft'irm.ed in part,reversed in part, and renianded for fiuther 
;oe,;edings:.coJlSistent herewith. 

ronrlos~It was a gross' abuse of discretion 10 grant 
motion 10 set aside foreClosure jtldgmC!It and ·vacate 

. notthink.il was 

defaultjudgmenl was served 10 mortgagors at.the 

l1~~:iI~L~C~. ~Appellant, vs. ARMANDO N. MARTINEZ. ~ AND THE BANK ·op on behalf of 

::RAMllUlZ, CJ., and COR1:J:NAS J., and SCHWARTZ, 

J.) Phoeriix Holding, LLC, the successful bidder at a 
. an order its motion for a writ of 

mortgagors had provided 
(0 the foreclosure but had merely pled their 

n", .. ";~,,, ways. I The trial court, agreeing witilthenotion 
ftecei'ved no court notices because of a clerical error 

to the Wrong address, set aside the summary 
or<:ole'sulce "[i]lltenru offairness and due process." We 

~E~~f~E:~Of discretiou aud therefore reverse. party has made the showing necessary 
is a discretionary decision by the trial 

only when the court has grossly abused 
Cos. Lending Corp. v. Abercrombie, 713 So.2d 

1017, 1018 (Fla,2d DCA 1998). "When aruilyzing a trial court's 
elCercise of its.discretion, the appellate court isto determine whether 
'reasonable persons,could differas to the propriety of the action taken 
by the trial court;' " Ingorvaia v. Holton, 816 So,2d 1256, 1259 (Fla. 
2d DCA 2(02) (quoting Calwkaris v. Canakaris, 382 So. 2d 1197, 
1203 (Fla. 1980»: "If reasonablepersons could differ, then the court's 
action was not an abuseof discretion." Id.·· 

"It is establishedthatajudicislsalemay be set aside on thegrounds 
of gross inadequacy of consideration, sutprise, accident, mistake, or 
irregularity in the conductofthe sale." U-M Pub., Inc. v. Home News 
Pub. Co.,279 So. 2d379, 381 (Fla. 3d DCA 1973).(citingMoran, 
AIleen ·Co. v. Brown, 123 So. 561-(Fla. 1929», "However, even 
though ajudicial sale willnot be set asidedueto 'slight defects,' or for 
. 'merely technical, formal, and unimportant irreg.u1arities/ we must 
view the proceedings in theirtotality."Id. (internal citationS omitted) • 
In tileir motion·to sei aside foreclosure sale, the mortgagors cite Rule 
1.540(b), Florida Rules-of Civil1'rocedure, for the proposition that. 
court may relieve a party from afmal judgment, but they neglect to 
assert the presence any of the required elements: mistake; excusable 
neglect, newly discovered evidence,'or.fraud:·· 

-FortileflISttinieonappeid;.the mortgagors argue that beca.useRule 
1.080(h)(2), Flocida -Rules of'Civil Procedure, gives a mortgagor 
against whom a default judgment has been entered the right to be 
served with. copy of thejudgment, alid becaUse tliefinaIjudgmentin 
this case was served to then.1 at1hewrong address, it was correctly 
reversed. However, Rule' 1.080(h)(3). notes· that subdivision (h) «is 
directory and-a:J.ilUi:e to comply with!t do.es·not affect the order or 
judgment or its finaIity or any proceedings arising .Ditheaction." See 
also Bennett v. Ware!, 667 So. 2d 378, 31H (Fla .. 1st DCA .1995) 
(quotingSubsaro v. Vanlitusden; 191 So.2d569, 570 (Fla: 3dQCA 
1966» ("The 'failure of the judgment debtor to receive ... notice' 
does not automati<;a1ly require that ajudicialsakbe set aside."). . 

The.two Cases the mortgagQrs cite in which a foredOsure jUdgment 
is reversed are distirigllishablebecailse. in botli'cases, neither the 
debtors northeir attomey's.received notice. See1ngorvaia, 816So. 2d 
a~ 1257; Bennett, 667 So. 2d at 380-81. Here, the mortgagors were 
iUldisputedly served at their correct address, and it is apparent ~om 
their filing pf both all answer' and a motion to deny summary 
judgment.thatthey wereaware .. ofwhatwaso<;curring in tileacfilin, In 
addition, the mortgagors' counsel clearly \a;!ew. about the fmal 
judgment and notice of sale, asreflectedi.naletterlomortgagors dated 
seven weeksbe.fore. the sale. . 

With no valldreason, thetrialjudgesetasidethe judgmentand sale 
solely because he did not "think it [was] fa4." Unfortunately, neither 
the ground<;>ffairnessnOJ: "the 'ground' ofhenevolenceand compas­
sion ... constitute[s] a lawful, cognizable basis for granting reliefto 
one side to the detriment of the other, and thus.cannot support the 
order below: no judicialaction of any \sind canrestonsuch 'founda­
tion." Repub/icFed. Bank,N.A. v./Jayle, 19 So. 3d 1053,1054 (Fla. 
3d DCA 2009); Although the tria\ judge might believe otherwiSe, 
"[w]ecannotagreethatcourts of equity haveanyrightorpowerunder 
the law of Florida to issue such order it considers to be in the best 
interest of 'social justice' at the particular moment without regard to 
established law." Flagler v. Flagler,94 So. 2d 592, 594 (Fla. 1957). 
Accordingly, wereverseandremand with instructions to reinstate the 
final judgment and sale of the foreclosed property. 

Reversed and remanded. 

'Among other-excuses, dIe mortgagors asserted thatthey bad lost theirsecond jobs, 
they were not given salaty raises, their mortgage payment increased, they were not 
credit-worthy, they were defrauded by loan modification companies, and dley had 
separated. ... 
~e mo~gors included the wrong retum address III thelranswer. 

* * * 
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IN THE CIRCUIT COURT OF THE 16TH JUDICIAL CIRCUIT OF THE STATE OF FLORIDA, 
. IN AND FOR MONROE COUNTY 'fl fh L-

BANK, 
CASE NO: 'St V) ~~ 

~, Plaintiff 
Vs. 

. HOMEOWNER, ~W.~S 
Defendant 

--~----------------/ 

AFFIDAVIT OF COMPLIANCE WITH 
PROTECTING TENANTS AT FORECLOSURE ACT OF 2009 

Plaintiff herein hereby files its Affidavit of Compliance with Protecting Tenant' at 
Foreclosure Act of t009, and states as follows: 

1. The subject property __ is __ is not tenant occupied; 

2. There is a lease on the property: In writing, for a specified term which ends on 
__ -'; unwritten, or month-to-month; There is no lease on the 
property. 

3. Any existing lease on the property _ will remain in effect; will be terminated 
as fc:>lIc:>ws: ___ end of lease term on ; 
__ . _ 90 day notice by purchaser who will occupy as primarY residence. 
___ 90 day notice to tenants without a lease or with lease terminable at will. 

A COPY OF ALL NOTICES MUCH BE ATTACHED. 

I CERTIFY that the above information has been· verified through sworn discovery responses from 
the Defendant, or by __________ -,-____________ _ 

SUBSCRIBED AND SWORN TO this __ day of ___ -', 2009. 

Plaintiff! Authorized Representative Notary Public 
My Commission Expires:, __ _ 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished to all 
persons on the attached service list, and upon all tenants resident in the named property this 
___ day of , 2009. 

Plaintiff! Authorized Representative 
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(1) the murder was corrunitted willie engaged in the commission of ot an attempt 
.. t9.;£9tpQllt. or flight after conuniUing or attempt to commit, the crime of robbery or 
: biUglitryH2) the murder was committed forthe purpose of avoiding or preventing 
a lawful &rest; (3) the murder was commi~ to disrupt or hinder the lawful 
exercise of govyrnment function or the enforcement of laws; and (4) the murder 
w~ especially ~cked, evil, atrocious,. or cruel. Numbers two and three were 
treated as one circumstance by the trialju.dge. . 

III at·84O. The trial court found no 'mitigating cirCumstances. Id. at a46. 
'Thisreportby Dr. Fmher is the same report from Dr. FISher attached by Grossman 

to. his third successive postconviction motion, the summary denial of which is the 
subject of the present appeal. . 

-4In his current successive motion, Grossman alleges that in addition to Dr. Fisher, 
Dr. Herny Dee, an expert who had evaluated Grossman, was also available to testify at 
an evidentiary hearing to support Grossman's allegations under claim VI of 
Grossmants original postconvictioit mot~on. However, claim VI doesnot refer ro Dr. 
Dee. Grossman alleges that Dr. Dee is now deceased. 

'<;rossman's initial fedeml habeas petition was filed before his slate habeas petiti6n, 
butit was stricken. Grossman, 359 F. Supp. 2dat 1245. After he refiled the petition, the 
case 'was administratively closed pending th~ outcome of two Florida cases that 
addressed issues arising fromRingv. Ariwna, 536 u.s. 584 (2002). Gross"""" 359 F. 
Supp. 2d at 1245. 

6'fo establiSh a GigliQ violll-tion, a.defendant must show that (1) the prose<:utor . 
· ~ented or failed to correct false testimony; (2) the prosecutor knew the testimony 

Was false; and (3) the false evidence was material. See Gw:man v. State, 941 So.2d 
'1045, 1050 (FIa. 2(06). If the first two prongs are eslablished,thefalse evidence is 
-.deemed material if there is any teasonable'possibilitythat it cobld have affected the 
jury's v~ict See id. 

* * * 
· INRE:AMENDMmrSTOTIlEFLORlDAFAMILYlAWRUUJSOFPROCE­

DURE. Supreme CourtofFlorida. Case No. SOl9-1822.January28, 2010. Origiria! 
ProceedingS'--F Law Rul .. Comniitiee. Couosel:JackA.Morlng, Olair,Family 
Law Rules-Conunittee, Crystal RiVet, and John F; HarJcrtess, Jr., Executive Director, 
The Florida Bar, Tallahassee,.for Petiti9ner .. 

CORRECTED OPINION 

").. ~itor~o.:=:~!=~:!::;2~~~:~~:~~a~=ectedto 
.,' refer to fonn 12.99~.] . 

* * * 
Rules of Civil l'roceditre-Aniendriients-GeneralRules of Plead­
ing-Verification of mortgage foreclOsure complaints ·invohing 

· residential real property-Fol1ll'>--Affidavit of-diligent search and 
inqufry~FinaI judgment of foreclosure--Motion to cancel and 
rescbedule foreclosure sale 
IN·RE: AMENDMENTS 1P TIm FLORIDA RulEs OF CIVIL PROCEDURE. 
Stlpreme Courtofli[orlda. Case No. SOl9-l460:IN RE: AMENDMENTS TOTIlE· 
FLORIDARUlESOFClVILPIWCEDURE-FORMl.996(FINALllIDGMENT· 
OFFORECLOSUREj. Case No. SOl9-1579 .. ~nuuy 11,201O.1WoCases: Original 
Proceeding-Florida Rules of Civil Procedure. Counsel: Mark A. Romance, Chair, 
Civil ProCedure RUles Committee; Miami;'Jennifer D. Bailey. Chair, Task Force on 
Residential MortgageForeclosure Cases, Eleventh Judicial Circuit,. Miami. Floridaand 
Alau B. Bookman, Task Fon:e on ResidentialMorlgage Foreclosures, Pensacola; Johu 
F. Harkness, Jr., Executive Direqtor, and Madel9D. Horwich, Bar $~ffLiaison, The 
Florida Bar, Tallahassee. for Petitioners. Heruy P. Trawick, Jr., Sarasota; Virginia 
Townes of Akennan, Sentcrfitt, Orlando, Florida on behalf of The Rorida Bankers 
Associatlon;MaroA Ben-Ezta of&n"Eztaand Katz,P .A.,FortLauderdale; Carolina 
A.Lombardi, Marcia K. Cypen, and John W. McLuskey, Legal Services of Greater 
Miami,Inc.,Miami, Kendaii Coffey and Jeffrey B. Crockett of Coffey Bwlington, 
LLP, M~i. Randall C. Berg, Jr. and Joshua A. GIiclqnan, Florida JuStice Institute, 
Inc., Miami, and Kent R. Spuhler, Florida Legal Services;. Inc., Tallahassee; B. Elaine 
New, Court COunsel, on behalf ofJ. Thomas McGrady; Chief Judge, -Sixth Judicial 
Circuit, St Petersburg; Alice M. Vickers, Florida Legal Services; Inc., Tallahassee, 
LynnDlysdale,JacksopvilleAxea Leg~Aid'. Inc.,Jac~nville,Jeffrey Hearne,Legal 
Services of Greater Miaini, Inc., Mia~ and James R. Carr, Florida Rural Legal 
Services, Inc;, Lakeland, on behalf of the Housing Umbrella Group and the Consuriler 
Umbrella Group of Florida Legal Ser;vices, Inc.; ScottMaruon, Tallahassee, on behalf 
o fLegal Services of North Florida, Inc.; EdwardJ. Grunewald, Tal1ahassee,. on behalf 
ofTheNorth Florida Center for Equal Justice, Inc.; Thomas H. Bateman,lIT of Messer. 
CapareIlo, and Self. P.A., Tallahassee, and Janet E. Ferris, Tallahassee; Ronald. R. 
Wolfe, Tampa, on behalf of Florida Default Law Group, P.L.; Judge William D. 
Palmer, Chair, ComniitteeonADR Rules and Policy, Fifth District Court of Appeal, 
Daytona Beach, on beha1f of the Supreme Court Committee on AltemativeDispute 
Resolution Rules and Policy; Lisa Epstein, West Palm Beach, .Responding with 
conunents. 

(pER CURIAM.) In case number SC09-1460, the Task Force on 

Resi.dential MortgageForeclosure Cases has proposed an amendment 
to Florida Rule of Civil Procedure 1.110 (Genel1\1 Rules.pfPI"llding) 
and two new Fonns for Use with Rules of Civil Procl:diJfi<.lli ·case 
number SC09-1579, the Civil Procedure Rules Committee has 
proposed amendments to fonn 1.996 (FinaIJudgmentofForeclosure) 
of the Forms for Use with Rules of Civil Procedure. We have consoli­
dated these cases for the pwposes of this opinion. We have jurisdic­
tion. See art. V, § 2(a), Fla. Const. 

Case No. SC09-1460 
By administrative order on March 27,2009, !he Task Force on 

Residential Mortgage Foreclosure Cases (Task Force) was """tab" 
lished to recommend to the Supreme Court policies, procedures, 
strategies, and methods for easing !he backlog of pending residential· 
mortgage foreclosure cases wbikprotecting the rights of parties.» In 
re Task. Force on Residential Mortgage Foreclosure Cases, Fla .. · 
Admin. Order No. AOSC09-8, at 2 (March 27, 2009) (on me wi!h 
C1erkof!he Florida Supreme Court). The recommendations could 
"include mediation and o!her alternate dIspute resolution strategies, 
case management techniques, and approaches toprovidingpro bono 
or low-c<istlegal·assistance to homcowners." Id. The TaskForce was . 
also specifically asked to "examine existing courtrules and propose· 
newrulesorrulechangesthatwillfacililateearly,equitableresolution 
of residential mortgage foreclosure cases." Id. 

In response to this charge, the Task Force, has ftled a petition 
proposing amendments to !hedvil proCedure rules and fonns, 1 After 
submission to !he Court, the proposals were·published for comment 
on an expedited basis, Comments were received from Legal Services 
of Greater Miami, !he Florida Juwtice Institute and Florida Legal 
Services, Inc;.theHouwing and Consumer Umbrella Groups of Florida 
Legal Services; Legal. Services of North Florida, Inc., and North 
Florida Center f<)r Equal Justice, Inc.; the Florida Bankers Associa­
tion;FloridaDefaultLaw Group;Ben-Ezra&Katz,P.A; ThomasH. 
Bat«man ill and Janet E. Ferris; Henry P. Trawick, Jr.; and Lisa . 
Epstein. Oral argument was heard in.this matter on November 4, 2009. 
Upon consideration of the Task Force's petition, !he.COmments med .. 
and responses thereto, !\!ld !he pres.entations of !he parties at oral 
argument, we adopt the TaskForce's proposals witluninor modifica-.. 
tions as discussed below. . 

First, rule 1.11O(b) is amended to require verification of mortgage 
foreclosure complaints involving residential real property. The 
primarypwposes of this amendment are (1) to provide incentive for 
the plaintiff to appropriately investigate and verify its OWnership of 
!he note or right to enforce !he note and ensure that the al1eg~tions in 
the coniplaint are accurate; (2) to conServ.e judicialresources!hatare 
currently being wasted on inappropriately pleaded "lost note" counts 
and inconsistent allegations; (3) to prevent the wasting of judicial 
resources and harm to defendsnts resUlting from .suits brought by 
plaintiffs not entitled to enforce !he note; and (4) to give trial courts 
greater au!hority to sanctiQu plaintiffs who make false allegations. 

Next, the Task Force proposed a new for1)l Affidavit of Diligent 
Search and Inquiry. Inits petition, the TaskForce explained !hat many 
foreclosUre cases are served by publication. Thenew fonn is meant to 

_. help standardize affidavits of diligent search and inquiry and provide 
infonnation to the court regarding the methods used to attempt to 
locate and serve the defendant. We adoptthis fonn as new form 1.924, 
with several modifications. 

The form, as proposed by the Task Force, provides spaces for the 
affiant to check off, from a list, the various actions taken to discover 
the current residence of the defendant and provides a "catch-all" 
section where the affiant cari "List all additional efforts made to locate 
defendant." Additionally, it provides a section where the affiant can 
describe" Attempts to Serve Process and Results." One comment to 
this fonn, voiced by several interested parties, was that the fonn 
should be signed by the person actually performing the diligentsearch 
and inqUiry, likely a process server, and not the plaintiff as the form, 
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as originally proposed, provided. The Task Force agreed with this clarity and readability and betterconfonn to prevailing practices in the 
comment. Thus, we modify the fonn to incorPorate this change. courts? Upon consideration, we adopt the proposed amendments to 
· Next, although the TaskForce stated in its petition that a significant form 1.996, with one exception, as further explained below. 

provision of the new form was the "additional criteria [sic] that if the First, to conform to current statutory requirements, a notice to 
process server serves an occupant in the property, he inquires of that lienholders and directions to property owners as to how to clairo a 
occupant whether he knows theloeatiou of the borrower-defendant," right to fundsremaining after public auction is added to the form. See 
the proposed form does not include this provision. The Honorable § 45.031(1), Fla. Stat. (2009). Additionally, to conform to current 
Thomas McGrady, Chief Judge of the Sixth Judicial Circuit, raised statutory provisions allowing the clerk of court to conduct judicial 
this point in his comment and suggested the following provision be sales via electronic means, thefonnis amended to accommodate this 

. added to the form: "I inquired oftheoccupantoftheprernises whether option. See § 45.031(10), Fla. Stat. (2009).' . 
the occu'p"'!tknows the location of the borrower-defendant, with the Other amendtpents are as follows: (1) in order to provide greater 
following results: ." Again, the TaskForce agreed with this clarity and prevent errors, paragraph oneoftheformisamended to set 
suggestion, andwe modify the form to incorporate it. out amounts due iri a column foonat;·a) paragraph two is amended to 

. Finally, section 49.041, Florida Statutes (2009), sets forth the allow for the possibility that there may li'emore than one defendant, 
rninimumrequirements foran affidavit of diligent search and inquiry and out of CQricern for privacy interests, the lines for an address. and 
and' states asfollows: social sec!llity number are deleted; (3) paragraph four is amended to 

The sworn statement of the plaintiff, his or iJer agent of attom<+, conform to existingpracticeandrequirca successfulpurchaserto pay 
· for service of process' by publication' against a natural person, shall thedocumentary stamps on the certificate of title; (4)paragiaph sixis 
show: amended to aecoinmodate the possibility that there may be multiple 

(1) Tbatdiiigentsearchandiuquiry have beenmadeto discover the defendants;to adapt to the reqniremepts of section 45.0315, Florida 
· name and. residence. of such person, and·that the same is se!forthin Statutes (2009), stating that.therighlof redemption expires.upon the 
· said swomstatementas particularly as is known to theaffiant;.and filing. of the' certificate of sale, unless otherwise specified in· the 

(2;) Whether sue!> personis overorundertheageofl~ years, ifhis judgment, to recognize the potential stliVivalof certaiuliens after 
or!><;.r.age is kn,own, or'thatthe person'sage is \lnknown;apd foreclosureas provided in chapter 718.(the Cohdoniinitim Act) and 

.. . . (?). ~ .. a9ditiQnl9 thecahove, that the residence.of $l}~iJ'person is, chapter720 (Homeowners' AsSociation),F!oridaStatilfes (2009), and 
eiti).er:.. " .... .' to allow a purchaser toobtaiu a writ of.possession fromthe clerk of 

. (a) Qriknov.:Dt()theaffiant;o( . oourtwithout further order of the court.' Asnotecl"th,",eamendments 
· . . ,(b) in,~ri;t" slf'te,pjcountry oth.l'!': Ulan thlsstalll,sta.tjnllsaid wer~ snggested to the committee byTheFiorida Bar'sRealPrilperty, 

rCSldencejfknowp;or ... . . . . . . . " .. Probate, and Trust Law. Section to improve the form's clarity and 
· (c)In thesiate,but thathep. shehas b¢enabsent li:orptli~ statetor' reada. bi!1ty an. d·hetter,. conform to prevailingpra.c(J.·tes. . in.the courts; 
morethan60 (laysn.eXtprec¢ingthe making of the sWorn statement, 

.. or conceals himsi:1f or herself sO that process cannot 00 j>ersoiJally . However, cine of the. ch;mges ~ggested. by the ],teal Property, 
· seared, and that affiant believes that there is no person ·in.tiiii s!ate' .Probate, and TruSt Law Section andjtiCorpoiated oy theeortimittee 
ripon'wliom sen'ice of process would bind Said absent or concealed intoiis proposal was the addition of a new paragraph stating that it . 
defendant. .. .... . . foreclosure saleshall not begin until arepresentativeofiheplaintiff is 

§49.041, Fla. Stat: (2009). The fonn as proposed bytlie Task Force presentandthattheplaiutiffhas therighttocancelthesaieuponnotice 
.cpntaius /!il"requir!'il information, except for a stateniel)twhetherthe fu thederk. Obviously, including stich a¥ovisioD.,aS standard, in the 

.' .. '.. fmaljudgmentofforeclosureform wonldbe at odds with our adoption 
pers61l isoveroi utider the age of eighteen or tliat the persori's age is of new forml.996(b) (Motion. to Cancd and RescheduieForeclosure 
uOOOW\l. Thus, wernodify theaffidavitform to include this infornia· . Sale): Accorllingly, we di:crme to adopt this particular amendment. 
'tion'inall '. . '. Also, in light of our adoption of the Motion to Cancel andReschedule 
.Pi .y;weadllpttheTaskForce's¥oposedMotiontoCanceland Foreclosure Sale as tiew fon'il:1.996(b), we renuraberthe Final 
RescheduleForeclQsure Sale as new form1.996(b). The Tas.kForce Judgment ofForecloslire Form as fonn.·· 1.996(a). . . 
recOmmended.doption of this new form in which thepl:iintiffwould 
provide the court with an explanation of'why the foreclosure· sale Conclusion 
needs to be'cancelledimdrequest thatthe eourtreschedule the sale. As Accordingly, the Florida Rnles of Civil Procedure and the Forms . 

. . the reason for this ¥oposal; the TaskForce stated in its petition: for )Jse with Rules of Civil Procedureareherebyameitdedas.set forth 
Currently, 'manyfureclosllte salesse! by ihefiriaI ju~gment and in the appendix to thjs opinion. New Iariguage .is underscored; deleted 
handled by the clerks of court are the subject of vague Ia:st~minu(e Ianguageisstruckthrough. Cornmitteenotes are offered forexplaDa· 
motions toniet sales without giving any specific infomiation as to' tion ouly and are:·not. adopted as an official part of the,ruIes; The' 
why thesaleis beingreset.1t is iroportantto know why sa";s are being amendments shall become effecdve.lmmediatelyupon therelease of 

. rese! sO as 10 de!ennine when they can properly beTeSet, or whether this opWon .. Because ti).e amendments to form 1.996(a) (Final 
the sales process is being abused .... Again, this is designed at ·Judgment of Foreclosure) were not 'P1!blished by the Court for 
promoting effeetive case management and keeping properties out of comment prior to thei)"jldop.tion,.,interested persons. shall have.suty 
extend'ed limb" between final judgment and sale. .' days from the date of this opinion in which to file comments; c;>n those 

Weadopl'this form with minor stylistic and grammatical modifica. amendments ollly, with.the Court.' 
tions as suggested inthecomments and agreed toby the Task Force. It is SO ordered. (QUINCE, C.J." and pAJUENTE, LEWIS, 

Case No. SCQ9-1579 LABARGA, and PERRY, JJ., concur. CANADY, 1., concurs in part 
Inthi tho • C' ilPr d anddissentsinpartwi.th anopinion,inwhichPOLSTON,J.,concurs.) . scase,e 'lV oce ureRulesCommitteehasfiled.anout-

.... Qf·cycle 'report under Florida Rule of Judicial Administration 
\ 140(0); proposing amendments to Florida Rule of Civil Procedure 

f<'orm 1-.996 (Final Judgment of Foreclosure). The Committee 
proposes amendments to this fonn in order to briog it into conformity 

. with current statutory·provisions and requirements. The Committee's 
proposal also includes several changes suggested by The Florida Bar's 
Real Property; Probate, and TrustLaw Section to improve theform' s 

IThe Task Force also submitted a companion report entitled ~pjnal Report and 
Recommendations on Residential Mortgage FOreclosure Cases." The report urges the 
adoption of the proposed nile amendments and also contains administrative recommen­
dations. The main reconunendation in the report is the approval of a Model Administra­
tive Ofder for a managed mediation program for residential mortgage foreclosure 
actions for use by the chief judges. The report was addressed separately as an 
administrative matter. The !as k forces petition also recommended amendments to fonn 
1.997 (Civil Coversheet). However, the civil coversheet was the subject.of another 
case, case number SC08-1141, and theTaskForce's proposals with regard to thecivil 
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·coversbeetwere addressed in'that case .. See In re Amendmenu to Florida Rules. of Civil. 
Pr9.~e..4.w:~Managementof<;ases Int?Olving Complexptigadon,34 F1a •. ~'Week1y 
55'1$ (Fla: OctI5,2009). . 

2Prior to submitting this -proposal to, the Court; the comniittee published it fot 
comment. One comment was received suggesUnE that; -in addition to.-the other 
amendments 'proposed by the committee, prov-isions .for;specific .findings.as to the 
reasonable number of hours and thereasonable hourly rate for an award ofattomeys' 
fees be added to paragraph-one of the fonn. The conuriittee initiaUytook the position 
that the comment s~igested a change unre.laJed to ip. proposed arnend~nts and that 
the committee would consider it in its 2013 regular-cyde report. Subsequently. 
however .. ·the conuni~ filed an additional response in,which it agreed with the 
commentandreconunended that 1110 suggested change be ID;Ide in this dlse. We agree 
with the committee-that this additional change is appropriate a14 accordinglYl we 
include itin the amendments adopted in this casc. 

:JAn explanatOry coinmittee note is also added. '. ~". 
, 4An original and nine papercopies of all comments must be filed with the CourtOD ' 

or. before Apri1I.2, 2010, with a certificate of servii:everlfiiing that a copyhas been 
""Y~onIbeCommitti:eChair,MarkA:Romance,201 S. BiscayneBlvd,Suite 1000,· 
Miami,FL331314327,aswellasseparaterequestfurO<lllargumentifthepeiSOllfiliug 

. tho,«>inn1emwisbes Il;>participaie in oml aq;ument, which may.bescheduled inthis 
case. ~eCommitteeChairhasuntilMay3.2010, tofilearesponseto'any comments 
file<! with Ibe.cowt. E1ectnWccopies ofall commenls I\ndrespo,¥" also,ll1ust be filed 
imtCCO((bncewiththeCourt's administrativeorderinln re Man#tory SubmissiooO! 
EledrowCOJplesofDocuments,Ra.Admin.OrderN"AOSCOI-84(Sept.13,2004). 

(CANADY, J.,.concurringin part and disSenting in part.) Because I 
am ccincerned thahequiring prior judicial apprilva1for.the,canccl!a­

. tionofforeclosuresales may produce untowardresults,l dissent from 
the;"~<lption of fonn 1.996(b). 1 would ~ve instead adopted,the 
proposal suggested by the Real. Propeity,Probate.,.atid Tinst Law 

checklist below and identify all actions,laken (any.additional. 
infonnation inclndedsuchas tIte date the action waslakeiiiind. 
the person with whom yon spoke is helpfnD (attach additional 
sheeHfnecessary): 

[check all that apply] 
Inquiry of Social Security Infonnation 
Telephone listings.jnthe last known locations of defendant' s 

residence 
Statewide directory assistance search 
Internet peopie fmder smh {specify sites searched} 
Voter Registration in the area where defendantwas last known 

to reside. 
NationwideMastei:ftleDeath Search 
Tax Collector's reCords in area where defendant waS last 

klloWn to reside. 
Tax Assessor'srecords inarea where defendantwas last known 

to reside 
. DepartmentofMotorvehiclerecords in thestaleof defendant's 

last knoWn address . 
. Driver's Licenserecords search in thestateof defendant's last 

known address, 
Departm~nt of Corrections records intlie state of defendant's 

last known address. . 
Federal Prison reeords searCh .. 

... Re~latory agencies'for prof~siomil or occupational licens' 
. ing. SecIlonfortheaddition ofa pata$fllph to.thefonnfinaljudzment<>f . . .. 

f6tedosure staling that a: forecloSUre .sale shall not begin:,until a . . _~-:I~nql!!ulrv,,' :x.·..,to"-d,,,· e",'t"erm",!,in",. "eEif";d",e£"o;!,li"dan,,,· ",t"isC'in"":!!miI",·",itary"",-",servt"·"-'.!·",ce.,,, 
representative of the plaintiff is present and that thepWritiffhasihe Last known empl6yriJeittofdefendant 
ri~t'toCanCeLthe Sillel!POfi notice to the .<clerk. ;(poLSTON, J., {Lishll additional effofls madeto locate defendant} 

. conctirs) 

APPENDIX . 
RULEUl(). OENE1,w.RU'LES OF PLEADING 

,(;I}[nochange] 
.. (b)·Claiins for Relief.A pleading which sets fortha.c1aimfor relief, 

wheth""im original claim, counterclaim, crossc1a.ini, OJ: thil;d-party 
claini, must state a.cajlse of action and$hall contain (1) a slJ,Ort and' 
plain statement of the grounds upon which iIle eourt'sjnrisdictidn 
depends,unlesS thecouttalieady hllSjnrisdictiOli and thedaimneeds 
no new gtoufidsofjurisdicfion to support it, (2) a short and plain· 
statement of the ultimatdactsshowil)g tIiat the pleader is entitled to 
reUef, imd (3) a demand .for judgment for the relief to which the . 
pleader deems himselfor herselfentltle(t Relief itrthe aIternativeor 

• of several differenttypes maybe.demanded .. Every complain( shall be 
considered to demand general.relief: . . .. 

When filing·an actionforforeelosureofamortgageonresidentialreal 
property the complaint shill!. be verified. When verification 6f a 
document is required': the document fIled shall include an. oaih, . 
affl111liltion.:or the following statement: 

"Underpena!tyofperjw:y,IdeclarethatIhav.ereadtheforegoim},and 
the facts <llleged therem are true and correct to thebest of my knowl-
edgeandh6Iief." . 

(0) - (Ii) [no change] 

CommltteeNotes 
[no change] 

FORM ,1.942: . AFFIDAVIT OF DILIGENT SEARCH AND 
lNQUIRY 

I, (tUlllegallUime) (individually 
or. an Employee of ), being sworn, certify 
that the. following information is true: 

. L ~ haye made diligent search and inquiry to discover'the current 
resIdence of . who is [over1S years oldl 
Junder 18 yearsoldl [age is unknownl (circle one), Refer to 

Attempts to Serve'ProcesSandResults 

rU;quiredoftheoCcupantofthepremiseswhethertheocrupilnt 
knowsthe location. of the borrower-defendant. with the foUowing 
results: . .... . 

2.~ ____ ~ ______________ ~cu~nre~·~n~t~~~i~d~en~c~e 
[check one oply) 

a. 
unknown to me 

b. 
,some. state or country· 

"8 current residence -is' 

t S current residence.is in 
other than . Florida . and 

's last known address is: 

c. The . having residence in 
Florida. has been absentfrom Florida for more than 60 days prior to 
the date of this affidavit. or conceals him (her) ""Iho that process 
cannot be served personallyupon him orher. and Ibelieve there is no 
person in the state upon whom service of process would bind this 
absent or concealed 
I understand .that I am swealing or afftrniillg under oatil to the 
truthfulness of the claims made in this affidavit and that the 
punislunent for knowingly making a faIse statement includes lines 
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and/or imprisomnent. 
Dated: 

Signature of Plaintiff 
Printed Name: 
Address: 
City, State, Zip: 
Phone: . 
Telefacsimile: 

STATE OF 
COUNTY OF 
Sworn to or affIrmed and signed before me·on· this·' 
. ,20 by 

NOTARYPUBUC, STATEOF 

day of 

(Print~ Type or Stamp Commissioned Name ofNoiary Pnblic) . , ., '. . 
Personall'{ n;own .' 
Produced Identification 
Typea! ideniificatfon prod;;ced: 

NOTE: This fonn i~ used to obtain constrnctive service on the 
· defendant.. .. .' . 

FORM 1.996fu}, FINAL.JIilDGMENT.· . OFFORECLOSURE 

in ..... , .............. ComIty i,n:-;-;-;-:~~;-;-;;::~d!! 

shall be reimbursed for them by 
purchaser of the for 

purchaser, mec!eJ:J<: SllaU 
interest and cost§. accruing subsequent tq this judgment, or sucr, pm 
ofit; as is necessary to pay the bid in fu)l. 

5, On fIling the certificate of title the clerk shaJl distribl1!e 
proceeds of the sale, so far as they are sufficient, bypaying: .u", auO] 
plaintiff's costs; second, documentary'stamps affIxed to the 

.cate; tli.itd; plaintiff's attorneys' fees; fourth, the tow sUm 
less the items interest at the rate prescribed 

. . FINALJUDGMENT. 
This action-was tried before the court~ On the evidence p~ented .' . 
ITISADrupGEDthat:.· '. . .. . 

· 1. Plaintiff, ' , ",(nam~and address)" , , '" is due 
, " , , . , ........ , .. .- . asptincipal, $, . , . , , .... as utterat to daoo of 
th;'-judgn"'iJ~$ .. '.' , . , ... for titl9"'=!rexpen.5e; $,; . ; .. ' ... [/)I 
taxes, $ .. : .. ',. ; .. Pot insuianccptCIirlWl1S, $ .. .- ..... ,. foz.atttJ.illCjS! . 
fec.;-with$ ... , .... , ,ror comlco"bnow taxed; lcss$ ..... "., .for 
mtdisbttrsed eSCIOW funds and less $ ........ ; . for nnC3rnedulSUratM 
· ptC1nhi1l1~, woo thenote.a1l0'lU01tgagesUed Ollttlthis action, making 
a total simi or$ .... '. , ; •. '-~l1,fshalfbCat Utteres! at alGia!e of:.· .•. % 
a# 

Principal 
!'nterest to date of this judgment 
Title sCatCh expense 
Taxes 
Attorneys' fees . 

.$ ............. : .. . 

..................... 

Finding as to reasonable nnmber of hours: , .... , ....... , .. 
Finding as to reasonable hourly rate: .. ".,.' .. , .. , .... . 

Attorneys' fees total ................. .. 
Court costs, now taXed ................. . 
Other: ..... . ................ ~ 

Subtotal . $, ................ .. 
LESS: Escrow balance 
LESS: Other ........ .. 

TOTAL $: ................ .. 
that shall bear interest at the rate of ..... % a year: 

2. Plaintiff holds a lien for the total sum superior to ~I c1aim~ 
or estat~ of defendantf,ll, ,' .... (namcand addtess, and social seemity 
ntnnbcr if known) ..... , on the following described property in 
· , .................. County, Florida: 
, . (describe property) 
! 3. If the total sum with interest at the rate described in paragraph I 

and all costs. accrued subsequent to this judgment are not paid, the 
clerk of thIS court shall sell the property at public sale on 
, , , .. (date) .. , .. , between 11.00 a.tn, and 2.09 p.m. to the highest 
bidder forcash, except as prescribed in paragraph 42" at the .... , doO! 
ofthccourthouseinlocated at ..... (streetaddress of courthouse). , ... 

enter further orders that 
areproper including, without limitation, wtib of possessio" and a 

- deficiency jUdgment 
IFTIDSPROPERTYISSOLDATPUBUCAUCTION, THERE 
MAYBE ADDIDONALMONEYFROMTHESALEAlITER . 
PA'YMENTOFPERSONSWlIOAREENTITLEDTOBEI'AID . 
FROMTHE SALE PROCEEDS PuRsuANrTO THE F1NAL 
JUDGMENT. 

.IFYOUAREASUBORDINATEIJENIIOLDERCLAIMING A 
RIGIIT TO FUNDS REMAINING AFl'ER TIlE SALE, YOU 

. MUST FILE A CLAIMWITHTHECLERKNOLATER THAN 
6ODAYSAFIERTIlESALRIFYOUFAILTOFlLEACLA1M, 
YOU WILL NOT BE ENTITLED TO ANY REMAINING 

. FUNDS, 

(If the propettvbeing foreclosed on has 9uaJified for the homestead 
!ax exemption in the most recent approved !axroll, thefina! judgment 
shall additionally contain the following statement in conspicuous 
!w;l 
IF YOU ARE TI:IE PROPERTY OWNER, YOUMAYCLAlM 
THESE FUNDS YOURSELF. YOU ARE NOT REQUIRED TO 
HAVE A LAWYER OR ANY OTHER REPRESENTATION 
AND YOU DO NOT HAVE TO ASSIGN YOUR RIGIITS TO 
ANYONE ELSE IN ORDER FOR YOU TO CLAIM ANY 
MONEYTOWIUCHYOUAREENTITLED,PLEASECHECK 
WTIll1m CLERK OF THE COURT. !INSERT lNFORMA •. 
TIONFORAPPLICABLECOURTIWITIlINIODAYSAFTER 
THE SALE.TO SEE IF llIERE IS ADDIDONAL MONEY 
FROMTIlEFORECLOSURESALETHATTHECLERKHAS 
IN THE REGISI'RY OF THE COURT. 

IF YOU DECIDE TO SELL YOUR HOME OR lURE SOME­
ONE TO HELP YOU CLAIM THE ADDIDONAL MONEY. 
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YQUSHOULD READ VERY CAREFULLY ALL PAPERS YOU 
AREREQUIREDTOSIGN.ASKSOMEONEELSE, PREFERA­
BLY AN ATIORNEY WHO IS NOT RELATED TO THE 
PERSONOFFERINGTOHELPYOU.TOMAKESURETHAT 
·YOUUNDERSTANDWIIATYOUARESIGNINGANDTHAT 
YOUARENOTTRAN~GYOURPROPERTYORTI·m 
EQUITY IN YOUR PROPERTYWrmOUT THE PROPER 
INfORMATION.' IF YOn CANNOT AFFORD TO PAY AN 
A'ITORNEY. YOU MAy CONTACT (JNSERT LOCAL OR 
NEAREST LEGAL AID OFFICE ANDTELEPHONENUMBERl 
TO-SEE IF YOU QUALIFY FINANCIALLY FOR THEm 
SERVICES.IFTIIi!:Y CANNOT ASSIST you. THEYMAYBE 
ABLE TO REFER YOU TO A LOCAL DAR REFERRAL 
·AGENCYORSUGGEsTdrHE:ROmONS.IFYOUCHOOSE 

· TO CONTACT (NAME OFLOCALOR NEAREST LEGAL AID 
OFFICE AND TELEPHONE NuMnER) FOR ASSISTANCE. 
yOU SHOULD DO SO AS SOON As POSSIBLE AFTER 
RECEIPTOFTHlSNOTIcR . 
. QRD .. '. 

EREDat ..... , ... : .... __ ..... ,Florida, on .•.... (date) ....•. 

Judge 

. NOTE: Paragi:aph Imust.be varied in accordanee with the items 
unpaid, claimed, arid proven. The form does not provide for an 

· adjudication of junior IienorS' claims nor for redemption by the 
· UnitedSiates of Americaifitis a defendanl Theaddress of the person 

who cIaims a Hen as-aresult of the judgment must be induded in,the 
judgment in order for the judgment to become;a Hen on real estate 
when a certified coPY of the judgment is recorded Alternatively, an 
affidavit with.this information may be simultaneously recorded. For 

"\ the specific requirements, see section 55.1 0(1), Florida Statutes; Holt 
,j Interiors, Inc. v.Fqstock; 721 So. 24.1.Z36 (FJa.-4thDCA 1998).%c 

·.ddt:essandsocialseGurilj nUliwet (ifklIO 'l'n) ofeachpetsonag.illst 
"hom ri(ejudgmcnt is lcitdetcd·llwst be h,elndcd in ri(ejndgmcnt, 
purSU.llt to Sectioll$5.01(2),plOli#Statntes. . 

Committee Notes . 
. 1980 Amendmelll Thereferenee to writs of assistanee in para­

. graph 7 is changed to writs of possession to comply with the consoli­
dation oftheZ writs. 
;2010 .Amendment. Mandatory. statements of the mort­

gagee/property owner's rights are included as required by the 2006 
. amendment to section 45.031, Florida Statutes. Changes are also 
made based on2OO& amendments to section 45.031, Florida Statutes, 
permitting courts to order sale by electronic means. 

.' . Additional changes were made to bring the foiminto compliance 
with chapters 718 and 720 and section 45.0315,Florida Statutes. and 
to better align the form With existing practices of clerks and practitio­
ners. The breakdown of the amounts due is now set out in column 
format to simplify calculations. Therequirement thattl,e form include 
the address and Social security ("unber of all defendants was elimi-

. nated to protect the privacy interests of those defendants and in 
recognition of the fact that this form of judgment does not create a 
personal final money judgment against the defendant borrower, but 
mtherari inrem judgment against the property. Theaddress andsocial 
securitynumherof the defendant borrower should be included in any 
deficiency jUdgment later obtained against the defendant borrower. 
FORM 1,996(b). MOTION TO CANCEL AND RESCHEDUlE 
FORECLOSURE SALE . 

I PIaintiffmoves to caneel and reschedule the mortgageforeclosuresale 
/ because: 

1, On this Court enieted a Final Judgment of Foreclosure pUIsuant 
to which a foreclosure sale was scheduled for ,20 . 
2: The sale needs to be canceled for the followingreason(s ): 

a. Plaintiff and Defendant are continuing to be involved 

in loss mitigation: 
b. Defendant isnegotiatingfOl the sale of the property tIiat 

is the subjectofthismatter and Plaintiff wants to allow theD6f6iidant 
an opportunity to sell thepropertV and pay off the debt that is due and 
owing to Plaintiff. . 

c. Defendant has- entered into a contract to sell the 
property that is the subject of this matter and Plaintiff warits to give the 
Defendantan oooortunity to consummate the sale and pay off the debt 
that is due and owing to Plaintiff.. '. 

d. Defendanthas med a Chapter Petition under the 
Federal Bankruptcy Code; . 

e. Plaintiffhas ordered but has- not received a statement 
of value/appraisal for the property; 

f. . Plaintiff and DefendanthaveenteIed into aFothearliliee 
Agreement; . 

g. Other 

3. If this Court caneels the forecioSUle sale, Plaintiff moves that it be 
rescheduled. 

I hereby certify that a copy of the foregoing Motion has- been 
furnished by U.S. mail P<istagepfepaid, facsirnileorhandileliverV to· 

this day of . 20 . 

Nom this form is used to move thecQurttocaneel and reschedule 
ilforeclosnie sale.' . .. 

* • * 
Elections-CoUlltiC8-"-FloiidaElection Code doesn6t preempt .the i 
field of electionS law-Section of amendment to comity .charter that . 
provides fki ito·~o'ting systemCao bC used in elections thittd.ileS not 
provide' a votcr verlfied paPer ballot does not conOict with Election 
Cod0-&ction of amimdmentthatrequires mandatory, independent,· 
and random audiis oevoting system docs not conOict with Election 
Code-SectiOll of amendment setting foriliprocedureforcertificatioll 
of election results conflicts with Election Code aud is UllCOnstitn­
tional'--Uni:onstitntionaJ' section of amendment is severable . from 
remainder of amendment 
SARASOTAAUlANCEFORFAIREI..ECTIONS,INC.,etc.,etal.,PetitioneIS. VS. 

KURT s. BROWNINIJ, etc., et al., RespondenlS. Supreme Court. O<se No. san-
2074. February 1.1',2010. Applj,cation for Review of the Decision of the PistrictCourt· 
of Appeal-Certified are.,tPublic Importance. Second District -·Cas. No. 2006,4339, 
Sarasota Courity. Counsel: 'ThomasD. Shults and ZaclwY L.Ross ofKirkJ.'inkerton, 
PA, Sarasota,. fot petitioners .. Peter Antonacci a¢Alten.Winsor of Gray Robumn,:P. 
A., TaI\ahassoo; RonaldA. Labasky andJQhnT. LaVia, mofYoung VanAssenderp, 
P.A., Tallahassee; and StephenE.DoMarnh, County AIImney,FrederickJ. E1brech~ 
Deputy Couhty Attorney, and Scott T. BoSsard, Assistant County Attorney; Board of 
County Coinmissioners. Sarasota, for Respo~ts . . - . 

(QUINCE, CJ.) This case is before the Court for review Of the 
decisioll of the Second District Court of Appeal in Browning v. 
Sarasota AUiancefor Fair Elections; Inc., 968 So. 2d 637 (Fla. 2d 
2007). In its deCision the district court ruled upnn the following 
question, which the court certified to be of great public importance: 

IS TIffiLEGISLATIVESCHEME OFTIffiFLORIDA ELECTION 
CODE SUFFICIENTI. Y PERVASIVE, AND ARE TIffi PUBLIC 
POLiCYREASONSSUFFIClENTLYSTRONG,TOFINDTFlAT 
THE FIELD OF ELECTiONS LAW HAS BEEN PREEMPTED, 
PRECLUDING LOCAL LAWS REGARDING TIffi COUNTING, 
RECOUNTlNG,AUDmNG,CANVASSING,ANDCERTIFICA­
TlON OF VOTES? 

Id. at 654. We have jUIisdiction. See art. Y, § 3(b)( 4), Fla. Const. 
For the reasons set forth below, we conclude that the Florida 

Election Code does not preempt the field of electionslaw and answer 
the certified question in the negative. As explained below, we quash 
that pnrtion of the Second District's decision that finds preemption, 
but approve the court's conclusion that portions of the proposed 
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Mortgageforeclosure--Intecvention-Assignee of second mortgage-­
Trial court abused its discretion in granting inotion to intervene fIled 
by assignee of second mortgage after final judgment of foreclosure of 
lirstmortgageandsaleofpropertytoowneroffustmortgageaudnore, 
and in directing the clerk of court to issue certificate of title to assignee, 
despite assignment's erroneous reference to public records booknnd 
page number Of the first mortgage Instead of the correct second 
mortgage book and page nuinbef-'--Assignee received only the rigbts 
it wOIMhave had under the assignment of mortgage it received from 
assignor, nnd assignor only posscisedrights of a second mQrtgage 
holdCl'--Itwaserrorto grant postjndgIiIentmotion tolntecvenewhere 
grunting of motion injuriouslyaffected original parties 

U.&.BANKNA'I10NALASsbcJAnoN,.,.trusree,onbehalfoflhe·boldelSofthe 
Home Equity AssetEquityPass-l1m",gh Certificates, seri~ 2005:7,Appellan~ vs. 
DAVJP TAYLOR, a/kh David M. Taylor, et aI., Appellees. 3rc/ District Case No. 
3lJ09-@4.L.T.CaseN<>.2006CA711-K.OpinionfiledFebru,.ylO,201O,AnAppeal 
ofanon:.final ordecfrom theCircuit"COurtfor MonroeCounty;MarkH.Jones,Judge. 
Counsel: lapin & Leichtling arid 10nathan R Rtiseunand JeffreY'S. u.pi .. for 
apwIIant.1ohn 1. Penson (Bay H;ubor islandS); for appellees. 

(BeforeRAMlREZ,<CJ., GERSTEN nndSUAREZ, JJ.) . . . . 

(SUAREZ,J.)U.s. BanI<:NationalAssociation ("U.s. Bank")appeals 
a non-fmalor<iergnuitirig aPost"judgment motion to intervene. After 
fmaljndgmentofforecloslli"eand sale of propeliyto U.S. Bank, the . 
oWnerofthefirstl)'Jortgag<!>nndnote, thelrial courtgrantedNottbview 
Equities,lLC's ("North view") motion to interveneandofdered the 
c1eikof the COM tb issile'title to Northview. We;reverse the gntnt of 
Nortbview'sinotiontoink;;venenndtheciirectJontothe Clerk to issue 
the certificate of titte to Nortbvrew,.as N6rthview·was assigned a 
secondmortgagenndnolthefit:8tmoitgage,whichwas owned by U$. 
Bank. .' . '.'., . '. . .. " 

. . FACTS '. . , 

of title to Northview. U.S. Bank filed this interlocutory appeal. W 
fmd that the trial court abused its discretion in granting the motion t. 
intervene and directing the clerk of the court to issue the certificate.o 
title to Northview. 

ANALYSIS 
The trial court's order grantingNortbview' s motion to intervene i: 

reviewed for an abuse of discretion. Barnhill v. Ffo. Microsoft Anti 
TrustLit., 905 So. 2d 195 (Fla. 3dDCA2(05). Theportion of the tria 
court's order which directs the clerk to issue the certificate of title I< 
Northview is reviewed de novo'sinceit mvolves questions oflawan< 
thecollStniCtioh'ofwritten instrumenis.Aronson \I. Aronson, 930 So 
2d766 (Fla. 3dDCA 2006). 

The general law is that nn assignee of a mortgage receives on!) 
thoserigllts nnd benefits which areavailahleto its assignor.Duhbinv. 
CapitalNaf'l Bank,264 So;2d 1 (Fia.1972). Under the facts before 
us, the3$Signee, Nortbview,i"eceived only therigbts it would haveharl 
underthe'assignmentofrnortgageitreceivedfromAsset AsselOnly 
possessedthe rights orn second mortgageholder,:asreferenced by the 
amouht'of$148,000.OO ·slibordinateto nnexisting/imlien ofr€c01"d~ 
nnd identificationnumber 6903. Thdacts that the second mortgage, 
hl'idby AsSet nndassiguedl<iNorihvievi,hadadifferentidentification 
nUmberihanthe frrs! mortgage, aridthe secOndmortgageref.erenced 
$148;000, "SlIhordinatetonn existing fmt lien of record,' serve to 

. corroborate the conclusion that. Nortbview received' a: s~nit 
mortgage nnd not a firstniortgage.de.mit~the erroneous bookll11d 
pagenumbers.HadNorthviewex'ecUtedadiligent=chofthepublli! 
records, barring thefactthalthe boo~nnd pagenmnberson the.!)M(,! 
mortgages;werereversed, itwouldhiwe b,CCQmeawarelfu,lt thel:ew~ 

. a secoridmortgageon thepnipeI1ywhich wassubordinateto theofii:St:' 
See Graham v. CamnwnweathLifelns; Co., 154 So. 335 (Fla. .' 

This·case arisesout of a')"esiilentiill forecloSuteofa firstmortgage 
brougbt by U.S. Bank, the owner of the note nndfustlnortgage. The 
firstmortgagereferencedanotein theamountof$51S,OOO.OOandan 
Wenlificalion number ending in 6895, U.S. Bank's. loan secvieer _, 
executed a second mortgage, whicb:stated thatitwas 'subordinateto 
ali existiogfrrstlienofrecord" nnd wasreferenCedbyanidenlification 
Dumber ending in 6903. U.S~ Bani<: obtaioed .a final judgment of 
foreclosure against the borrower; DavidTaylor, basedupon the note 
and frrst mortgage. The second, mortgage WaS assigned to Asset 
MaoagementHoldings, Inc. ,. Asset'); nndreferenoed.theidentifjca­
tiOlinumberendmg.in 6903. Asset then assigned the same mortgage 
toNorthview.' Northv.iew claimed title tothe'propertybased on the 
fact that, when U.S. BanI<:~ sloan servicer assigned' the second 
mortgage to Asset, although the assignment itself referene.ed. the 
correct identification number of thesecondmortgage, 6903, nndthe 
second rilortgagestated that itwas 'subordinateto anexisting fist lien 
of record, " the assignment waS 'erroneously ftlled out by incorrectly 
substituting the Monroe County official records book and,. page 
number of the first mortgage insteadofthe correct serond mortgage. 
bookandpagenmnber. Asset's execution of the assignment, referenc- . 
ing the incorrect book and Page number of the fJrst mortgage, to 
Northview is the baslS'ofN6i:t1iview's cWm.· . . , 

TRIAL COURTPROCEDURE 
After the property WaS foreClosed upon, the owner of the first 

mortgage, U.S. Bani<:, bought the property at the foreclosure sale. 
Almost eigbt months after final judgment of foreclosure had been 
entered in favor of U.S . Bani<: and after the purchase by U.S. Bank at 
the foreclosure sale, but pri<lr to the issuaneeof the certificate of title, 
Northview moved to intervene. Northview's theory was that the 
assignment it received from Asset was an assignment of the llfSt 
mortgage because the document showed the Monroe County official 
records book and page number of thefmt mortgage giving it priority 
in title over U.S. Bank. The trial court aUowedNorthview to intervene 
and thetrial court directed the clerk ofthe court to issue the certificate 

the trial 

intervention not':~S~~~~~~~;t~i~ see also Sv':mbik v. 
968 (Fla. 3d DCA 2000) denial of motion to inteJrvenepo: 
judgment);Idacon,Inc. 759 (FIa.1S<.v\"/U~O 
(reversing order granting motion to intervene after fInaljlldg:ment 
foreclosure ha<\ been entered and after judicial 
Thrlington, 499 So. 2d905 (Fla.lstDCA 1986) (trial couna(>use:u 
discretion in allowing third parties to intervene after entry of 
order). 

We reverse the trial court's grant of NorthVieW',sf~~~~~~~ 
intervene and the direction to the clerk to issue title in 1\ 
name. We remand to the trial court to issue title in the nalne 'Df 
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Bank. 
"Reversed"and remanded with directions. 

'The note was never,delivered. 
• • * 

" "CriminaIbw-Juveniles-ProbationreVQcation-Noerror in rmding" 
that juvenile willfully violated probation by failing to abide by curfew 
and appear for scheduled intake at DadeMarioe Institute-Error to 

" rmd juvenile violated probation by failing to Jive with mother and 
failing to regularly attend school where juvenile was not advised of 
thosecorulitions-Wherejuvenilewasgivenformorderofprobation, 
and some of the conditions were checked off while others w~ not it 

" was, at best, unclear that juvenile was requir\!d to comply with 
" '" unchecked conditions-Because failure to· report to I>ade Marin" 
" iPstitiitewas$Ubstanti8I violation of probation, and tIili viola~alol1e 

was sUmclent to sustain revocation, rel11and for reconside.rationby 
" trial courtis not necessary 

jlJ., "ajuveiIiIe, Appellant, Ys. THE S'rA113 OF FLORIDA, Appellee. 3td District. 
"Case No. 3009-1597. L. T. CasoNos. 07-4252-B, 07-7628, 07-739O-C, 07-7413-A, 

" '0'7'7474-8. Opinion filed Februruy 10, 2010. An Appeal from the CirouitCOOrt for 
" Miami-Dada County, 'Spencer Big, Judge. Counsel: Carlbs J_ Martinez, Public 

, Dafender, and .Howard K.lllumbClg,. ASiistantPublic Defender, ror,appelliUl~".Bi1l 
McCoUiun,AtromeyGoneIal,andl1>rrestL.·Andrews,Jr.,AssistantAIJomeyGenetBl, 
for appellee, 

"(Before SHEPHIlRP, SUAREZ, andROTIlENBERG, JJ_) 
(ROTIIENBERG, I.) The appellant, EJ., entered a plea: of nolo 
oontendereand an adjudicationofdelinque'ncywas withheld on June 

" "24,2008, to burglary in Case No. J07-4252(B);grand theft in Case 
No. 107-7628, burglaryQf an unoccupied structure as alesser included 
offenseofburglaryofa dwelling in CaseNo.J07 -7611 (C),gIl\IIdtheft 
ofaf=inCaseNo_J07-7473(A),criminalmisc!pefinCaseNo. 
I07-739O(C), and bnrglary of an nnoccnpied structure as a lesser 

:!cin,:ludled ,)ffe,nseofb'urglary of a dwelling in Case No. I07-7474(B). 

" hicluding . in prison), and he 
wati plaeed . . " . . . . 

. On or about October 29, 2008, a probation affidavit was rued, 
Iil!eging that El. violated his probation by: failing to reside in the 
homeofhismother; violating his curfew; failing to attend school; and 
failingtoappearforhisscheduledintakeattheDadeMarineInstitute, 
the trial couri cond,!cteda probatioll violationhearinji anqfound that 
the State proved bya preppnderance of the evidence each of the 
violations Iil!eged in the affidavit, and adjudicated EJ. deljn<jllent. 

. Although we conclude that the trial court erred in ftnding thaiRI. 
violated his probation forfailingtoresidewithhis mother orto attend 
sclJool we affl11n the remainder of the order under review and the . , , 

.fmdllgthaiRJ. willfully violated his probation by failing to abide by 
his curfew and appear for his scheduled intake at the Dade Marine 
Institute. . 

". A review of the orders placing RI. on probation reflects that RI. 
was not advised that as a condition of his probation he must live with 
his mother or regularly attend school. The probation order speciftes 
ihatEJ.liveandresidein thehomeof"parent(s)." RJ. testified thathe . 
lived and resided with his father when he did not live with or reside 
with his mother, Because his testimony. was unrefuted and the 
probation order did notrequire that he live with andreside in only his 
motller's home we conclude that the trial court erred when it included 
this ground as ~ne of the COnditions of probation RI. violated, 

, Likewise, while the probation order speciftcally lists attending 
i school every day as a condition' of probation, this condition, unlike 
many of the other listed conditions of probation contained in the order, 
was not checked off, thereby inferring that the trial court did not intend 
to mak<o school attendance a condition of RJ.'s probation: We 
recognize that general conditions of probation explicitly authorized or 
mandated by Florida Statutes need not be orally pronounced at 

sentencing. See,Statev.Hart, 668 So. 2d589, 592 (Fla. 1996) (stating 
that" 'general conditions' of probation are those contained within the 
statutes". , . [and] may be imposed and included in a written order of 

" probation even if not orally pronounced at sentencing"); D.P.B.v. 
State, 877 So. 2d 770, 772 (Ha. 4th DCA 2004) (holding that so long 
as a condition of probation is explicitly autho~ or mandated by 
FloridaStatutes, it is not mandatory that the trial court orally advise 
the defendant of the condition). However, where, as here, a juvenile 
probationer is given a form order of probation and "some of the 
conditions are checked "off and others are not, we conclude it was 
unclear, at best, .that the probationer was being required to comply 
with the unchecked conditions. 

A1thoughweconclude that the trial court erred by finding thatE.I. 
violated his probation by failing to reside in his motlier's home and by 
not regularly attending' school, 'we affirm .the portion of the trial . 
court's order fmding'that E1. willfully Violated his probation by 
failing to comply with his curfew and by failing to attend the sched" 
uled intake appointment for the Dade Marine Institute. EJ: s proba­
tion officer testified that he petsonlil!y visited the. Dade Marine 
Institute and determined that EJ. never appeared for his intake as 
ordered and EJ. admitted under "oath at the probation violation 
hearing thathedidnotappearforhis intake or attend the.DadeMarine 
Institute. E.I. 'sprobationofficeradditionaIly testified thataccording 
to E.I.' s mother,EJ. violated his curfew on four occasions. 

Because EJ.' s remaining violations" were not based solely on 
hearsay, see Crawford v_ State, 982 So. 2d 1,2 (Flit. 2d DCA 2008) 
(reversing the trial court~s'Order fmding,thedefendant in violation of 

. hisprobationbased solely onhearsay testimony), and these violations 
were" proven by a preponderance of the evidence, we affirm· the 
fmdings by the trial court as to,those violations. See RP. v. State, 90 1 
So.2d 193, 195 (FIa. 4th DCA2(05) (holding thatthe State Ileed only 
es1ablish a violation by a preponderance of the evidence); WiLYon v. 
State, 781 So~ 2d1l85; 1187(FIa. 4th DCA 2001)(n(Jting that 
whether a violation of probation is willful and substantial is a factnal 
issue that cannot beovertumed on appeal unless there is no evidence 
to support it); Alvarez v. State, 638 So. 2d 992, 993 (Fla. 3~ DCA 
1994) (affmning the revocation of the defendant's probation for 
failing to attend, her first probation appointment and making no 
attempt thereafter to schedule a meeting witli:herprobationofficer) . 

. Becausefailure to report to the DadeMarioeInstimte is a substan­
tial violation ofEJ.' s probation, and this violation alone is suffici~nt 
tosustainarevocationofhisprobation,remandforreconsiderationby 
the trial court is not required. See Matos v. State, 956 So. 2d 1240, 
1240 (Fla. 4th DCA 2(07) (affmning revocation of community 
control after striking some of the violations but fmding"other viola­
tions were supported by theevidence); Butler v. State, 9321';o.2d 306, 
307 (Fla. 2d DCA 2(06) (recoguizing that wh~~ an appellate co?" 
reverses on a finding regarding one of the condItions of communIty 
control, remand is notrequired if the remaining violation orviolat,ions 
aresubstantial);Raivlinsv. State, 711 So.2d 137, 137 (Fla. 5th DCA 
1998) (fmding unexcused absences from a treatruent program, 
standing alone, may constitute a material viola~on); Johnson v. State, 
667 So. 2d475, 475 (Fla. 3dDCA.l996) (fmding thatthedefendant's 
failare to attend G.E.D. classes, standing alone, was sufftcient to 
revoke his probation). . 

In conclusion because there are other substantial violations 
remaining, and th~y aresupported by competent substantial evidence, 
we affrrm the trial court's order revoking E.J. 's probation. 

Afflfmed. 

* * * 
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Tn this case, unlike Linn, the state presented evidence that was 
~(;d;"sistent with appellee's explauation. Appellee claimed he 
l;folmedthetellerl1ev{3S,ooncerI]ectabo,utwhetherthecheckwasreai 

.. and asked the teller to verifj.-it. Thetellertestified that appellee did not 
tell her hewas concerned about the validity of the check and had not 
asked her to verify its validity. Here, the teller's testimony directly' 
eontiadicted the appellee's testimony, creating an issue of fact. 

., . Where there is contradictory, conflicting testimony, "the weightof 
'. ' ... the evidence and the witnesses' credibility are questions solely forthe 
., jury,". an<l "the force of such confl.icting testimony should 11.0t be 
.. ';' 4etennined ona motion for judgment ()f acquittal." State v. Shearod, 

:. ,992 So. U 900, 903 (Fla. 2d DCA 2008) (quotingFikp<itiidcv. State,. 
.' ":,000$0. 2d 495, 508 (Fla. 2005), and citing Darling v. State,808 So; 

.:2<1145, 155(Fla, 2002». Accotdingly;wereverse theotder gtiUlting' 
.' . the judgment of acquittalandrenrnnd with directions to reinstate the 
, . jury's verdict; enter judgment, and sentencetheappellre. 

:. <.0 ,'R;;versedand Remanded with directions. (DAMOORGIANand 
GElUlER, JJ., Concur.) 

.... ,.;. ''-'-'-'-'---'---
• : "Sedi0ll83 L02,Horlda Statutes (2008), titled 'Utrering fu<ged instruments; ,",res 

.as roDows: . . . . . 
V(hoo.er uttels and publishes as true a mise, rorged or allO\ed record, deed, 
instrument orotherwriting mentioned in s. 831.01 knowing the same to be faIse;' 

'. altered, forgedocoountafoited, wi!h intent to injure ordefraud any perSon, sball be 
. . ' . .gUilt;y of a felony .of !helhird degree, ·punishable as provided i. s"I7S.082, s. 

77S.083,ors.77S.084. 
. .';\( . * ,* * 

. foreciosur0-&le-TiiaI ·coint. abuS\'d··llisCtetion in 

for Petitioner. Bany L. 

'.: _'(Before GERSTEN and LAGOA, JJ., and SCHW ARIZ, Senior 
".: Judge.) '. 

.(SCHWARIZ, Senior Judge.) We treat the petition for.writ of 
mandanlus as one for certiorari and deny the petition. 

FollowingaNovember4,2008 finaljudgmentofforeclosure, and 
after several delays--<:aused in part by the fIliug and the dismissal of 
a frivolous bankruptcy petition on the eve of a previous sale and a 
fOlll~up.o<two in the clerk's o.ffice-lhe trial court on In1y 29, 2009, 
e(tlered an order fIXing August 27, 2009, as the date of the sale .. On 
motion ofihedefendants, however, apparently on the basis thafin the 
case, like this one, of the foreclosure of a residence she routinely 
. grants continuances of the sale rather than see "anybody lose· their 
house," the trialjudge granted a continuance nntil October I, 2009.' 
The mortgagee now challenges tlris ruling. We deny its petition, 

Although granting continuances and postponements are, generally 
speaking, within the discretion of the trial court, the "ground" of 
benevolence and compassion' (or the claim asserted below that the 
defendal)ts might be able to arrange a sale of the property during the 
extended period until the sale) does not constitute alawful, cognizable 
basis for granting relief to one side to the detrinlent of the other, and 
thus cannot support theorderbelow: no judicial action of any kind can 
rest on such a foundation. This is particularly !me here because the 
OI,l!ercontravenes the terms of the statute tI,at a sale is to be conducted 
"not less than 20 days or more than 35 days afterthe date" of the order 
orjudgment § 45.031(1)(a),Fla. Stat. (2008). See also Kosoy Kendall 
Assocs.,LLCv.Los Latinos Restaurant,Inc., 10 So. 3d 1168 (Fla.3d 
DCA 2009); Comcoa, Inc. v. Coe, 587 So. 2d 474 (Fla. 3d DCA 
1991). 

Thecontinuance thus constitutes an abuse of discretion ill the most 
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basic sense of that term. As the Court stated in Canakaris v. Canakaris, 
382 So. 2d 1197, 1203 (Fla. 1980): 

The trial courts' discretionary power was .never .intended to be 
exercised· in accordanee with whim or caprice of the judge nor in an 
inconsistent manner. Judges dealing with cases essentially alike 
.shouldreach the same result Different results reayhed from substan-. 
. tiaUy the.samefacts comport with neither logic.nor reasOnableness. In 
this regard, wenotethel'iltitionary words ofJusticeCardozo concern-
iog the discretionary power of judges: . 
... The judge; even 'When he is frCe, is still not wholly free. He is not 

to innovate.t pleasure: He is nota knight-errant ioaming atwillin 
. pursuit of his own idealofbeauty orof goodness. Hei, to draw his 
tnspiration from consecrated ·prinCiples. He is not to yield to 
spasmodic sentiment, to vague and unregulated benevolence, He 
is !,,·exercise • discretion lnformed·bytradition, methodized by 

. analogy, disciplined by System,andsubQrdinated to "the primore 
dial necessity of order in the social life. • Wide enough in all 
conscience is the field of discretion that remains. . 
B. Cardozo, The Na!ure oftheludicial Process 141 (1921). 

See Storm v. A11iedUniversal COlp., 842 So. 2d245,246n.2 (Fla. 3d 
DCA2oo3) (trialjudgerefusedto preclude plaintiff, who misled and 
deceived tile defendants, the jury and. the trial court, from further 
litigation "tu give the. Plaint;iff the break of his '!ife"); Arango v. 
Arango; 450 So. 2d583 (Fla. 3d DCA 1984) (trialjudgeieduced 
attorney's feeaward to spoulleof altQrney on ground of "professional . 
courtesy"). See also F1aglerv. F1agler,94 So. 2d592, 594 (Fla. 1957) 
("[Clourtsof equity have [no] rightorpowerunderthelaw of Florida 
to issue such order it considers to'be in the best interest of 'social . 
justice'atij,eparticulariI1oIh"ntWithoutregardtii~)ablishedlaw,"); 
No~d&rgY, Green; 638 So.2d91 ~}dOCA 1994) (tIialcourt m'lY 
not declitie to followcon!rolling law on ground it considers' its 

. application "inequitable" in partiCu1ar ease), review aenied, 649 So. 
2d 233 (Fla. 1994) .. 

Although we thus thorougllly diSapprove of the order, in view of 
the fact that thepostponed~ale is due to take place within a short tfile 
of this decision, no useful purp<iSC will besetved byfonnally quashing 
the order or ordering the sale to take place on an earlier date with all 
theprocedural compliCations which would thenresult For that reaion 
alone, relief will be denied. We do emphasize that there are to be no 
further postponements of the sale. 

Petition denied. 

7hecourt's remarks on the issue ~uded the following: 
I was trying to mal<;e everybody happy. 

We.have so mal)Y foreclosures beteand I giveoontinuances on tlleSOSales. Ijust do. 

Unl~ it is so abundantly cleartoJ1le that it isjustanabuse oClhe ~s, I give 
extensions on these because I don'.t wa~tanybody to lose their house. If there is any 

. chance thathecan do this deal. get the money and try to save dlis home, you knoW • 
"people are"having a hacd time now. They arehaving a diffieulttime. Ev.etybQdy 
knows it Businesses are failing. People are losing money in the stock marlret You 
. know. unemployment is high. It'sjusteverybody knows thatwe are ina ba4 time. 
right now and I hate to see anybody lqse their hOme. 
'See also !he term referred to in Cooper v. Briclcell Bayview Real Estate, Inc. 711 

So. 2d258,258 n.l (Fla.3dDCAI998): . 

* * * 
Criminallaw-Kldnapping-Defendant was properly convicted of 
kidnapping wllere defendant and codefendant jumped into a pickup 
truck left running by its driver and drove away with a two-year-old 
chlldasleepinthetmck,seat-beitediritotlIebackseat-Itisreasonable 
toinferfromevidencethatdefendantbocameawarethatthedilldwas 
confined in the !mck in tllecourseofremoving tllellldiofi:om thetmck 
and stealing other items fl'Om the truck-ConfulcmenLof dilld 
continued tllrough theft of items within truck, and conthiued confme­
ment of child was essential to defendant's attempt to avoid apprehen­
sion for tbeft of vehicle and its conteuts 
ROOEUO DELGADO, Appellant, vs. TIlE STAlE OF FLORIDA, Appellee. 3rd 
District CaseNo. 3008-1008. L.T. Case No. 06-16939-D. Opinion filed Seprember30. 
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Un>tlJaw--i't>st.:onvictiOJort:UeJf-'TIn'cliness of motion-Where 
of Cwo-'ye:,r period for filing timely motion feIl on a legal 

on the next day was timely 

(CRENSHAW, Judge.) Ronald Szewczyk challenges the 
!,"stconviction court's order dismissing as unlm-e1y his 
pOslconviction motion fued l'ursuant to Florida Rule of Criminal 
Procedure3.850(b). We reverse. 

Rule 3.850(b) provides that in a noncapital case, a motion for 
postconviction relief is timely if flied within the two-year period 

. followingthedate on which the judgment and sentence become fmal. 
If the last day of the period ends on a legal holiday, "the period shal1 
run until theendofthenextday thatis neithera Saturday, Sunday, nor 
legal holiday." Fla. R Crlm.P. 3.040; see also Fla. R App. P. 
9.420(f). 

Thiscourtpercuriam affinnedMr. Szewczyk's direct appeal, and 
the mandate issued on September 7, ?fXJ7. See Szewczyk v. State, 963 
So. 2d 239 (FIa. 2d DCA 2007) (table decision). Mr. Szewczyk had 
until September 7,2009, to tue his· motion forpostconviction relief. 
However, since the two-year period .ended on Labor Day, a legal 
holiday, he had until the next day to fIle his motion. Thus Mr. 
Szewczyk's motion for pOstconviction relief, flied on September 8, 
2009, was timely .. 

Accordingly, we reverse .the.postconvicnOJl court's order all!i. 
remandfortheoourtto consider the timely flied motion. (DAVIS and 
W AILACE, JI., Concur.) 

* ,* * 

Mortgageforeclosore-J urisdiction-Non_residenls-Allegation Chat 
non-resident defendant owned property in state was sufficient to give 
riSe to personaljurisdiction under long-rumslatute-Trial courtem,d 
in findiogthat it lacked personal jorisdiction necessary to enter 
deficiency judgment-Default-Plaintiff failed to meet its borden of 
establishing errorwiCh respect to trial court's order vacating default 
and affording property owner Ch. OppoL"tUnity to file an answer 
KRlSTI' S. HOLT, Appellan~ v. WBU.S FAROO BAN)C,N.A., A\>renee. 4th 
DistrictCaseNo. 4009-30 IS. April 14, 20 I 0, Appeal andcross-appeal of a non-final 
order from the Circuit Court for the Seventeenth Judicial Circuit, Broward County; 
PetorM. Weinsteill,Judge; L.T . .case No. 08-\9406.cA 12. ·Counsel: Philippe 
Symonovicz of the Law Offices of Philippe Symonovicz~ and Jerome·R. Schechter, 
F:ortLAuderdale, forappellant. DeanA. td~nd~andMichaelICWinstonofCarltQn 
Fields, P .A., West Pahn Beach, fur appellee. 
(STilvENSON, J.) In this mortgage foreclosure case, the bank fIled a 
complaint seeking to forecloseonamortgageonreal property located 
in BroWard County, Florida. Holt, the out-of-state owner of the .teal 
property, was personally served with process at h<1 Californiahome 
and, ",hen she fuiled to fIle an answer, a default was entered. Several 
morithslater, thenon-residentproperty owner med amotion to quash 
service of process and vacate thedefault asserting the coml'lamt did 
notallegefucts thatwouldsupport the.exercise.ofpersonaijuriSdiction 
under F1orida~s IO!lg-arm statute. The trial court accepted thepropeity 
. owner's argument and found that it lacked the perwnaljurisdiction 
necessary to enter a deficiency judgment, butrefused toquliSh service 
9fp'ro@J~~sithadin rc11ljurisd,iction over the F1oridareall'roperty. 
The Court vacated the default and arforded·i1ie properly" owner the . 
Ol'por!unity to mean ansWer. :Both parties have challenged the trial 
court's July 13, 2009 order. We afflf1U the order appealed in all 
resJ.'CCIs;'savethe trial court's finding that it lacked jJersonaljurisdic-

Mortgage foreclosore-Trial court erred in granting coudorolniwn ·,'·tkiii 'civer the non-resident property owneraildiiWilte'jJriIilarily to 
association'smotion tocompel mortgagee to payinontWy 35St'SSIllettls· '. . 'ifddiess that issue. ."...... .".' 
due to association after seven months had passed wiCh no recoroPiiortol993,sci:tion48.193(I)(c),F1oridaStatutes;pfuvidedthat 
activity in mortgage foreclosore suit based on finding Chat it was fair "[ olwping; using, or possessing any real property within this state" 
and equitable for mortgage holder to pay lheseassessments ifChcre was was sufficient to giverise.to personaljurisdiction provided the cause 
extended delay in foreclosure proceeding for no good reason of action arose from such ownership, use, or possession. OWnership 
DBUTSCHE BANK NATIONAL TRUST COMPANY AS TRUSTEE, Unde.- the Cif real property in Florida was thus held sufficient to establish 
Pooling and SetvicingAgreemontRelating to IMPAC SECURED ASSllTS CORP. nal·di th f cti fr h MORTGAGJlPASS-TIlROUGHCERTIFl.cATES,SERlES2()()6.5,Appe~v. perso juris· ·ction where ecause 0 a on arose Cim sue 
CORALKEYCONOOMINIUMASSOCIATION(atCaroIina),INC.,andDARIO oWneiship.SeeNic/wlsv.Paulucci,652So.2d389,392n.5(F1a.5th 
LUNA,Appellcej.41hDistrictCaseNoAOO9-3392.ApriJ 14,201O.Appealofarion- DCA 1995); if. Danwthy. Reinitz, 485 So. 2d 881, 883 (Fla. 2dDCA 
final onler from the Circuit Court for the Seventeenth Judicial .cheui~ Jlroward 1986) 
County; ROIlald 1. R<lthschlld, Judge; L.T. Case No. 08-21500 .cACE08. Counse~ . . (1)( ) 
JackR.ReiterandlocdanS.KoschesofAdomo&YossLLP,Miami,forappellant In 1993, the legislatore amended subsection. c" adding the 
StevenA.R:inandShelley J.Murray ofPein&Meloni,Esqs.,PJantation, for appellee words "holdiog a mortgage orother lien on," such that thestatutenow 
Coral Key Condominium Association (at Carolina), Inc. provides·"[o lwning, using, possessmg, or holding amortgageorother 
(STEvENSON J.) On May 12, 2008, Deutsche Bank National Trust lien on any real property within this state" gives rise to personal 
Company fIled a mortgage foreclosure complaint, naming the unit jUrisdiction. Despite the appellant's argument to the contnrry, we do 
owner,DarioLuna,as well as the Coral Kcy Condominium Associa- not believe that Ibe amendment elin>inated the6wnership of real 
tion (at Carolina), Inc., as defendants. After seven months of no record property as a bas;' for the establishment of personaljurisdiction and . 
activity,theAssociationflledamotiontocompeiDeutschetoproceed theexerciseoflo\lg-armjuPsdiction.Incontext,theamendedstatute 
with the foreclosure sale or pay monthly assessments due to the is more reasonably read as extending personal long-ann jurisdiction 
Association. Thetria1 court granted the motion, explaining that it was to t\lose "holdioga mortgage orother lien on" real property inFl6rida, 
fair and equilableforthe mortgage holder to pay monthly assessments ratherthan elimii;umng th",long-standiogjurisdictionai basis forthose 
due to the Association if there is an extended period of delay in the "owning ... realprol'erty within this state." The complaint in this case 
foreclosure proceeding for no good reason. We reverse. alleged Holt's ownership of Florida reall'roperty and thils the trial. 

After the trial court entered the order appealed, the Third District court erred in ruling it lacked the personal jurisdiction necessary to 
issued U.S. Bank National Ass'n.v. Tadmore, 23 So. 3d 822 (Fla. 3d sUl'portthe e)1try of a deficiellcy judgment. 
DCA 2(09), which addressed this precise issue. In Tadmore, thecourt As for that portion of the trial court's order which vacates the 
rejected the notion)hat equity and fairness support an oroerrequiring default, We fmd QIat the bank failed to meet its burden of establishing 

\ abanktopaycondominiumassessmentswhileforeclosureproceed- error. The instant case is remanded to the trial court for further 
are pending since section 718.116(1)(b ),F1orida Statutes (2009), pJ;OCeedings cOnsistent with this opinion. 

it clear that the first mortgagee is required to pay assessments Affirmed in part; Reversed in part; and Remanded. (GROSS, CJ., 
1i':.::~a~~:~~~ti~t1e~, and equity follows thelaw.Id. at 823-24. We and POLEN, J., concur.) 
~( reverse. * * * 
l<eiV""redarut rema.nd"a. (GROSS, C.]., and POLEN, 1., concur.) 

* * * 
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TATYANA NUDEL, Petitioner, v. FLAGSTAR BANK, FSB, MORTGAGE 
ELECTRONIC REGISTRATION SYSTEMS, INC. As NOMINEE FOR FLAGS· 
TAR BANK, FSB, PALM BEACH COUNTY, and ADORNO & YOSS, LLP, Res­
pondents. RICHARD J. DAVIS and NANCY DAVIS, Petitioners, v. HSBC BANK 
USA, NATIONAL ASSOCIATION, AS TRUSTEE, FOR SEQUOIA 2007.3, Res· 

pondent. 

No. 4DIO-641, No. 4DI0-1S42 

COURT OF APPEAL OF FLORIDA, FOURTH DISTRICT 

2010 Fla. App. LEXIS 11742 

August 11,2010, Decided 

NOTICE: 

NOT FINAL UNTIL DISPOSITION OF TIMELY 
FILED MOTION FOR REHEARING. 

PRIOR HISTORY: [*1] 
Consolidated petitions for writ of prohibition to the 

Circuit Court for the Fifteenth Judicial Circuit, Palm 
Beach County; Meenu T. Sasser, Judge; L.T. Case Nos. 
2009CA023221XXXXMB and 
2009CA040226XXXXMB. 

COUNSEL: Thomas E. Ice of Ice Legal, P.A., West 
Palm Beach, for petitioners Tatyana Nudel, Richard J. 
Davis and Nancy Davis. 

No response required for respondents. 

JUDGES: GROSS, C.J., STEVENSON and DA­
MOORGlAN, JJ., concur. 

OPINION 

PER CURIAM. 

In these two cases, which we have consolidated for 
purposes of this opinion, the law firm of Ice Legal, P.A. 
(Ice), seeks, under the guise of disqualifying the judge, to 
exclude itself from proceeding before Judge Sasser, who 
presides over the foreclosure division of the Palm Beach 
circuit court. I These petitions for writ of prohibition 

represent the seventh and eighth petitions that this law 
firm has filed in this court seeking· the same relief. ' AIl 
the prior petitions were carefully reviewed and denied on 
the merits. 

The foreclosure division, which attempts to 
streamline scheduling procedures, was created to 
handle the extraordinary backlog of foreclosure 
cases. See Administrative Order 3.302, Fifteenth 
Judicial Circuit. At the time the petition was 
filed, an estimated [*2] 55,000 foreclosure cases 
were pending in that court. This number has 
likely increased since that time. 
2 Feith v. Tndy Mac Fed. Bank, 4D09-5070; 
Sandomingo v. Washington Mut. Bank, 
4009-5000; Vidal v. U.S. Nat'l Bank Ass'n, 
4D 10-397; Glarum v. IAsaile Bank, 4D I 0-603; 
Brown v. Wachovia Balik, 4010-130; Brown v. 
Wachovia, 4010-642. 

As in the prior petitions and motions to disqualify 
filed by the firm, Ice attempts to pyramid a host of unre­
lated matters, which were not raised within the ten-day 
time limit of Florida Rule of Judicial Administration 
2.330(e), to achieve its goal. The repetitive claims have 
been reviewed de novo on numerous occasions and re­
jected on the merits. None of these issues, alone or to­
gether, provide Ice's clients with any objectively reason­
able basis to fear that·the judge is biased. 
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In addition to re-raising these issues, the Ice firm 
raised new arguments alleging that ex parte communica­
tion between opposing counsel and the judge requires 
disqualification. The communications involved a recur­
ring scheduling dispute involving Ice. The Ice firm has 
insisted on specially-set hearings on its motions even 
though the judge, through her judicial assistant (JA), had 
expressed [*3] that the types of motions at issue should 
be set for ten-minute hearings on the uniform motion 
calendar. Ice has complained that it needs at least fifteen 
minutes to be heard and demanded specially-set hear­
ings. 

In one of these cases, aware ofIce's persistent objec­
tions to their motion being set on the uniform motion 
calendar, the plaintiff bank scheduled a hearing on Ice's 
motion to dismiss during a time reserved for summary 
judgment motions. The judge phoned the bank's counsel 
advising that the hearing needed to be scheduled on the 
uniform motion calendar and that twenty minutes was 
not necessary to argue the motion. The bank's attorney 
immediately informed Ice and tried to coordinate a con­
venient time for the hearing. The next day, the judge 
entered a written order requiring the bank to schedule the 
hearing on the motion calendar withi n ten days. 

In the second case, an administrative employee for 
the bank's counsel attempted to coordinate scheduling of 
Ice's motions on the uniform motion calendar. Ice con­
tinued to object to the scheduling, maintaining its posi­
tion that it needed fifteen minutes instead of ten. ' 
Another administrative employee for the bank's counsel 
contacted the [*4] judge's IA to inform her that the Ice 
firm was again objecting to having their motions heard at 
the uniform motion calendar. Another judge, sitting in 
I udge Sasser's absence, signed orders scheduling the 
hearing on the uniform motion calendar. The above in­
cident led Ice to request all emails between the law firm's 
staff and the IA. Ice contends the emails show that the 
law fIrm's administrative staff has been engaged in ex 
parte communications with the judicial assistant. 

3 A specially-set hearing would not be availa­
ble until much later in time, whereas the motions 
could be heard sooner if set on the uniform mo­
tion calendar, Ice made no attempt to schedule its 
motions for hearing nor has it provided any ex­
planation why its motions-which do not involve 
evidentiary matters-required any additional time 
for oral argument. As noted by the judge, at a 
hearing where the policy was explained to Ice, 
the judge had read the motions-which raised sim­
ilar issues Ice has repeated in many of its cas­
es-and additional time for oral argument was un­
necessary. 

We are aware of no rule or law that requires 
a trial court to hear oral argument on a pretrial, 
non~evidentiary motion. See Gaspar. Inc. v. 
Naples Fed. SaY. & Loan Ass'n, 546 So. 2d 764, 
766 (Fla. 5th DCA 1989) [*5] ("Iudicial con­
sideration and determination of a non-evidentiary 
motion on the basis of memoranda of law rather 
than oral argument by counsel at a noticed hear­
ing does not constitute an ex parte hearing or a 
denial of due process"); First City Dey. of Fla., . 
Inc. v. Allmark of Hollywood Condo. Ass'n, 545 
So, 2d 502, 503 (Fw. 4th DCA 1989) ("There is 
no rule of procedure or law that requires the trial 
court to have oral argument as to [objections to 
discovery],,). See also Fla. R. App. P. 9.320 
("Oral argument may be permitted in any pro­
ceeding") (emphasis supplied); In re Proposed 
Florida Appellate Rules, 351 So. 2d 981, 1011 
(Fla. 1977) ("[T]here is no right to oral argu­
ment" in appellate proceedings). 

Based on these allegedly improper ex parte commu­
nications, Ice seeks to disqualify the judge from all of its 
cases. In all of its prior petitions, Ice has sought what 
amounts to firm-wide disqualification which would ef­
fectively exclude Ice from proceeding in the foreclosure 
division. Judge Sasser is presently the only judge presid­
ing in the foreclosure division. 

We review de novo the legal sufficiency of the mo­
tions to disqualify that were filed below. See Edwards v. 
State, 976 So. 2d 1177, 1178 (Fla. 4th DCA 2008). 

Ex [*6] parte communications regarding purely 
administrative, non-substantive matters, such as sche­
duling, do not require disqualification. See Rose v. State, 
601 So. 2d 1181, ll83 (Fla. 1992) ("[A] judge should 
not engage in any conversation about a pending case 
with only one of the parties participating in that conver­
sation. Obviously, .. , tbis would not include strictly 
administrative matters. not dealing in any way with the 
merits of the case."). See Rodriguez v. State, 919 So. 2d 
1252, 1274-75 (Fla. 2006) (ex parte discussion of an 
administrative malter, the nature of a scheduled hearing, 
did not require disqualification); Randolph v. State, 853 
So. 2d 1051, 1064 (Fla. 2003) (ex parte conversation 
about ministerial matter-wording of a sentence in an or­
der-was insufficient to disqualify); Arbelaez v. Slale, 775 
So. 2d 909, 916 (Fla. 2000) (holding that an ex parte 
communication between the judge and the state attorney 
in a death penalty case did not require disqualification 
where the communication related to purely administra­
tive matters, including the amount of time the state 
would be provided to respond to defendant's postconvic­
tion motion and the scheduling of hearings). 
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The ex parte [*7] communications in the present 
cases all involved purely administrative, non-substantive 
matters regarding the scheduling of motions, not the me­
rits of the case. The judge, who had read and was famili­
ar with Ice's motions, did not exhibit allY objectively 
reasonable basis for Ice's clients to fear bias when she 
indicated that the motions did not require additional time. 

As to the communications between the administra­
tive personnel of the bank's law firm and the JA, neither 
the ex parte communications, nor the alleged animosity 
that has developed between the JA and one of Ice's em­
ployees, provides an objectively reasonable basis for 
Ice's clients to fear that the judge will not be fair and 
impartial. See Leone v. F.J.M. Constr., 911 So. 2d 1285, 
1285-86 (Fla. 1st DCA 2005) (holding that a judicial 
assistant's disparaging comments to a party's attorney, 
made after a scheduling dispute, did not provide any 
reasonable basis to fear that the judge would not be fair). 
As noted in Leone, scheduling of hearings is typically a 
matter delegated by judges to judicial assistants. This is 
particularly necessary in the foreclosure division which 
has an extraordinary backlog of cases. Judge Sasser 
cannot [*8] be expected to hold hearings regarding the 
length of upcoming hearings in order to settle insignifi­
cant disputes about whether an additional five minutes is 
necessary for oral argument on a motion. 

Contrary to Ice's accusations, Judge Sasser did not 
violate Canon 3(B)(7) of the Florida Code of Judicial 
Conduct, which expressly exempts communications re­
lating to scheduling and other administrative matters 
from its prohibition on ex parte communications. The 
judge's ex parte communication with the bank's counsel 
regarding the bank's improperly-scheduled motion was 
immediately brought to Ice's allention. Ice has had ab­
undant opportunity to respond but never specified any 
reason why fifteen minutes was required to hear its mo­
tions. 

Ice's repetitive attempts at disqualification in these 
cases appear designed, not to ensure that the proceedings 
against their clients are presided over by a neutral and 
fair tribunal, but to achieve a strategic advantage andlor 
frustrate the efficient function of the foreclosure division. 
As we suggested in Nassetta v. Kaplan, 557 So. 2d 919, 
921 iFIa. 4th DCA 1990), this tactic is an improper USe 

of the disqualification procedure. 

The petitions are denied on [*9] the merits. 

GROSS, C.J., STEVENSON and DAMOORGIAN, 
II., conchr. 
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EVIE KONTOS, Appellant, v. AMERICAN HOME MORTGAGE SERVICING, 
INC, Appellee. 

CASE NO. 1009-2803 

COURT OF APPEAL OF FLORIDA, FIRST DISTRICT 

2010 F14. App. LEXIS 11698; 3S Fia. L. Weekly D 1798 

August 10,2010, Opinion Filed 

NOTICE: 

NOT FINAL UNTIL TIME EXPIRES TO FILE 
MOTION FOR REHEARING AND DISPOSITION. 
THEREOF IF FILED 

PRIOR HISTORY: [*11 
An appeal from the Circuit Court for Walton County. 

Kelvin C. Wells, Judge. 

COUNSEL: Matthew W. Burns, Destin, for Appellant. 

. Katherine E. Giddings and Nancy M. Wallace of Aker­
man Senterfitt, Tallahassee, and William P. Heller, 
Akerman Senterfitt, Fort Lauderdale, for Appellee. 

JUDGES: HAWKES, C. J., KAHN and WEBSTER, JJ., 
CONCUR. 

OPINION 

PER CURIAM. 

In this mortgage foreclosure action, appellee, Amer­
ican Home Mortgage Servicing, Inc., obtained a final 
summary judgment. This judgment relies in part upon 
appellee's allegation that it is the assignee of the original 
holders of the mortgage and note executed by appellant. 
As all parties acknowledge, however, the uncontested 
facts of record do not establish that appellee is presently 
entitled to foreclose because the record contains no evi­
dence of any assignment or comparable transaction. Ac­
cordingly, we VACATE the final summary judgment 
and REMAND this case for further proceedings. 

HAWKES, C. J., KAHN and WEBSTER, JJ., 
CONCUR, 
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LAZURAN aMa ADRIANA LAZURAN, UNKNOWN SPOUSE OF ADRIANA 
ANCUTA LAZURAN aIkIa ADRIANA LAZURAN, if any, ANY AND ALL UN· 

KNOWN PARTIES CLAIMING BY, THROUGH, UNDER, AND AGAINST THE 
HEREIN NAMED INDIVIDUAL DEFENDANT(S) WHO ARE NOT KNOWN TO 

BE. DEAD OR ALIVE, WHETHER SAID UNKNOWN PARTIES MAY CLAIM 
AN INTEREST AS SPOUSES, HEIRS, DEVISEES, GRANTEES OR OTHER 

CLAIMANTS, THE BOULEVARD FOREST LAKE MANAGEMENT ASSOCIA· 
TION, INC., CITIBANK, N.A. SUCCESSOR BY MERGER TO CITIBANK, 

FEDERAL SAVINGS BANK, JOHN DOE, and JANE DOE AS UNKNOWNTE­
NANTS IN POSSESSION, Appellees. 

No. 4009·1340 

COURT OF APPEAL OF FLORIDA, FOURTH DISTRICT 

35 So. 3d J89; 2010 Fla. App. LEXIS 8183; 35 Fla. L. Weekly D 1292 

June 9, 2010, Decided 

Page 1 

PRIOR mSTORY: [**1] 
We reverse the circuit court's final summary judg­

ment of foreclosure against Stelian Lazuran (the "defen­
dant"). Citimortgage's complaint aUeged that all condi­
tions precedent to the mortgage nOle's acceleration had 
been fulfilled, and Citimortgage's affidavit in support of 
its motion for summary judgment stated "[t]hat each and 
every allegation in the Complaint is true." Such a con­
clusory allegation is insufficient to refute the defendant's 
affirmative defense [*190] that Citimortgage failed to 
provide him with notice of the acceleration pursuant to 
the procedures specified in paragraph 22 of the mort· 
gage. Therefore, reversal is required. See Frost v .. Re­
giolls Balik, 15 So. 3d 905,906-07 (Fla. 4th DCA 2009) 
("Because the bank did not meet its burden to refute the 
Frosts' lack of notice and opportunity to [**2] cure de­
fense, the bank is not entitled to final final summary 
judgment of foreclosure. "). 

Appeal from the Circuit Court for the Seventeenth 
Judicial Circuit, Broward County; Ronald J. Rothschild, 
Judge; L.T. Case No. 08-45895 (08). 

COUNSEL: Mitchell Sens of Law Office of Mitchell 
Sens, P.A., Plantation, for appellant. 

Jennifer E. Seipel of Butler & Hosch, PA, Orlando, for 
appellee Citimortgage Inc. 

No appearance for other appellees. 

JUDGES: GERBER, J. POLEN and LEVINE, n., con· 
cur. 

OPINION BY: GERBER 

OPINION 

[*189J GERBER, J. 

Reversed. 

POLEN and LEVINE, JJ., concur. 
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AEGIS PROPERTIES OF SOUTH FLORIDA, LLC, a limited liability company, 
Appellant, v. AVALON MASTER HOMEOWNER ASSOCIATION, INC., a Florida 

Not-for·profit corporation, and HUGUETTE CHERY, Appellees. 

No. 4D09·1358 

COURT OF APPEAL OF FLORIDA, FOURTH DISTRICT 

37 So. 3d 960; 2010 Fla. App. LEXIS 8646; 35 Fla. L. Weekly D 1334 

June 16,2010, Decided 

PRIOR HISTORY, 1*1] 
Appeal from the Circuit Court for .the Seventeenth 

Iudicial Circuit, Broward County; Patti Englander Hen­
ning, Judge; L.T. Case No. 07-035003 (03) CACE. 

COUNSEL, Jerome L. Tepps of Jerome L. Tepps, P.A., 
Plantation, for appellant. 

Regine Monestime of The Monestime Firm, P.A., North 
Miami Beach, for appellee Huguette Chery. 

JUDGES, CIKLIN, 1. GROSS, c.J., and STEVENSON, 
J., concur. 

OPINION BY, CIKLIN 

OPINION 

CIKLIN,J. 

We reverse an order granting a motion to set aside a 
foreclosure sale because legally sufficient grounds to 
undo the sale did not exist. 

A complaint was filed against HugucUe Chery to 
foreclose on a homeowner's association lien that had 
attached to certain real property owned by Chery. On 
September II, 2008, in the presence of Chery, the trial 
court entered a default final judgment against her for $ 
3,639.98 plus interest and costs. A public sale of the 
property was set for January 13,2009, in the event that 
Chery did not exercise her equitable right of redemption 
to cancel the sale by paying the amount owed. Chery did 
not remit the amount owed and her property proceeded to 
public sale with Aegis Properties of South Florida, LLC 

("Aegis") being the successful third party bidder in the 
amount of $ 4,600.00. Aegis 1*2] tendered the purchase 
price in cash to the clerk of the circuit court and was is­
sued a certificate of sale by the clerk. On January 23, 
2009, Chery filed an "emergency motion to set aside 
foreclosure sale," claiming she misunderstood the trial 
court's default judgment and that she had the funds to 
pay the amount owed. After a hearing, the trial court 
issued an order granting her motion and giving Chery 
thirty days to satisfy her obligation. Chery subsequently 
remitted the amount owed and a satisfaction of judgment 
was issued. Aegis filed this appeal asserting that legally 
sufficient grounds did not exist to warrant the trial court's 
action. 

Foreclosure sales are reversible if there is a grossly 
inadequate sales price or irregularities in the sale process. 
Arlt v. Buchanan, 190 So. 2d 575, 577 (Fla. 1966); see 
also Action Realty and Invs., Inc. v. Grandison, 930 So. 
2d 674,677 (Fla. 4th DCA 2006); Blue Star Invs., Inc. v. 
Johnson, 801 So. 2d 218, 219 (Fla. 4th DCA 2001) 
("IT]o vacate a foreclosure sale, the trial court must find 
'(1) that the foreclosure sale bid was grossly or startlingly 
inadequate; and (2) that the inadequacy of the bid re­
sulted from some mistake, fraud or other 1*3] irregular­
ity in the sale.'" (citations omitted)). Neither of these 
grounds applies in the instant case. 

Here, Chery attended the hearing at which the lower 
court entered its default judgment. The trial judge handed 
her a copy of the default final judgment, which clearly 
indicated her right of redemption. Her argument that she 
misunderstood her legal obligations is insufficient to 
overturn a foreclosure sale, along with the fact that she 
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took no action to satisfy the debt for over four months 
after the judgment was entered--even past the sale date: 

The failure of a party to take the re­
quired steps necessary to protect its own 
interests, cannot, standing alone, be 
grounds to vacate judicially authorized 
acts to the detriment of other innocent 
parties. The law requires certain diligence 
of those subject to it, and this diligence 
cannot be lightly excused. The mere as­
sertion by a party to a lawsuit that he does 
not comprehend the legal obligations at­
tendant to [the pending legal action] does 
not create a sufficient showing of mislake, 
inadvertence, surprise or excusable neg~ 
lect to warrant the vacating of a final 
judgment. 

John Crescent, Inc, v. Schwartz, 382 So. 2d 383, 385-86 
(Fla. 4th DCA 1980). 

We [*4] therefore reverse the order granting 
Chery's emergency motion to set aside foreclosure sale 
and remand with directions to reinstate the final judg­
ment of foreclosure and certificate of sale and thereafter 
issue a certificate of title in favor of the bona fide pur­
chaser. 

We recognize the harsh result produced by this opi­
nion but the law simply does not authorize the setting 
aside of the final judgment and certificate of sale under 
the facts of this case. 

Reversed and remanded with instructions. 

GROSS, c.r., and STEVENSON, r., concur. 
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STEPHEN E. LIZIO, Appellant, v. KEVIN A. McCULLOM and W A YNA M. 
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No.4D09·1149 

COURT OF APPEAL OF FLORIDA, FOURTH DISTRICT 

36 So. 3d 927; 2010 Fla. App. LEX1S 8199; 3S Fia. L Weekly D 1292 

June 9, 2(110, Decided 

PRIOR HISTORY: [**1] 
Appeal from the Circuit Court for the Seventeenth 

Judicial Circuit, Broward County; Ricbard D. Eade, 
Judge; L.T. Case No. 07·28849 05. 

COUNSEL: Robert P. Bissonnette, of Robert P. Bis· 
sonnette, P .A., Fort Lauderdale, for appellant. 

Jerome R. Schechter, of Jerome R. Schechter, P.A., Fort 
Lauderdale, for appellees. 

JUDGES: LEVINE, I. GROSS, CJ., and POLEN I., 
concur. 

OPINION BY: LEVINE 

OPINION 

[*928] LEVINE, J. 

The issue presented is whether the trial court erred 
in granting appellees' motion to dismiss on the basis that 
appellant's production of the original note and mortgage, 
along with a valid written assignment of the noteaoo 
mortgage from the estate of the original mortgagee, was 
insufficient to establish "current" ownership of the mort· 
gage. We find that the production of the original note, 
mortgage, and assignment did constitute prima facie 
evidence of ownership, and the trial court's dismissal was 
reversible error. 

Appellees executed a mortgage and a promissory 
note for $ 200,000 in favor of John Haner to purchase 
property in Wilton Manors in 2003. Subsequently, Haner 
died, and his estate assigned his interest in the note and 
mortgage to appellant. At some point, appellant filed a 

foreclosure action against appellees, claiming ["2J 
appellees failed to make required payments on the mort· 
gage. The trial court denied appellant's motion for sum· 
mary judgment, and this case proceeded to trial. I 

Appellant's initial motion for summary 
judgment was granted and then summarily va· 
cated for reasons unspeCified. We find the appel· 
lant's objection to the court's vacatur of the sum· 
mary judgment to be without merit and affirm the 
trial court on this issue. 

At trial, the personal representative for Haner's es­
tate, Ieffrey Selzer, testified that the original note and 
mortgage were executed by appellees in 2003. Selzer 
stated that he executed an assignment of the mortgage to 
appeUant in October 2007; the assignment was recorded 
a few days later. Selzer also testified that he received the 
original note and mortgage [*929] from Haner prior to 
his death, and the mortgage presented at trial was iden· 
tical to the mortgage the decedent gave Selzer. Finally, 
Selzer concluded from reviewing Haner's documents tbat 
appellees defaulted on the note in January 2006. Appel. 
lant did not testify on his own behalf. Prior to resting, 
appellant offered into evidence original copies of the 
assignment, note, and mortgage. 

Appellees moved to involuntarily dismiss [**3] the 
case. The trial court granted appellees' motion, finding 
that the assignment of the mortgage and note to appellant 
did not constitute prima facie evidence that appellant is 
the current owner and holder of the mortgage and note. 

This court reviews the trial court's order on a motion 
to dismiss de novo. Brundage v. Bank of Am., 996 So. 2d 
877, 881 (Fla. 4th DCA 2008). "An involuntary dismis· 
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sal is properly entered only where the evidence consi­
dered in the light most favorable to the non-moving party 
fails to establish a prima facie case" for which relief may 
be granted. Perez v. Perez, 973 So. 2d 1227, 1231 (Fla. 
4th D0\ 2008). Thus, we must determine if appellant 
estab1ished a "prima facie case" requiring the trial court 
to deny the motion to dismiss. 

The party seeking foreclosure must present evidence 
that it owns and holds the note and mortgage in question 
in order to proceed with a foreclosure action. Verina v. 
Bank of N.Y., 28 So. 3d 976, 978 (Fla. 2d DCA 2010); 
Phi/ogene v. ABN Amro Mortgage Group Inc., 948 So. 
2d 45, 46 (Fla. 4th DCA 2006). Where the defendant 
denies that the party seeking foreclosure has an owner­
ship interest in the mortgage, the issue of ownership be­
comes [**4] an issue the plaintiff must prove. Cara­
pezza v. Pate, 143 So. 2d 346,347 (Fla. 3d DCA 1962). 

In the present case, appellant possessed the original 
note, mortgage, and aSsignment executed by the personal 
representative of Haner's estate. The note was payable to 
the late John Haner, and the assignment granted Haner's 
rights under the note and mortgage to appellant. Thus, 
appellant "held" the note, which granted him standing to 
seek foreclosure of the mortgage. Mortgage Elec. Regis-

tration Sys., Illc. v. Revoredo, 955 So. 2d 33,34 n.2 (Fla. 
3d DCA 2007). ' 

2 Pursuant to secliol! 701.01, Florida Slatutes 
(2008), "Any mortgagee may assign and transfer 
any mortgage made to her or him ... and that 
person ... may lawfully have, take and pursue 
the same meaos and remedies which the mortga­
gee may lawfully have, take or pursue for the fo-
reclosure of a mortgage." , 

Appellees argued that the testimony of the personal 
representative demonstrated only that the note and mort­
gage was assigned by the estate of Haner but that Selzer's 
testimony did not foreclose the possibility that appellant, 
who did not testify, may have executed a subsequent. 
assignment of that same lIote and mortgage. Although 
appellees [**5] raise a point that the trial court may 
consider as part of appellees' defense, we find, nonethe­
less, that the trial court erred in granting appellees' mo­
tion for involuntary dismissal at that particular juncture. 
Appellant met his burden of providing a "prima facie 
case"; therefore we reverse and remand for further pro­
ceedings. 

Reversed in part, affirmed In part, and remanded. 

GROSS, CJ., and POLEN J., concur. 
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Non-Final Appeal from the Circuit Court for Volusia 
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JUDGES: GRIFFIN, J. SAWAYA and LAWSON, JJ., 
concur. 

OPINION ny: GRIFFIN 

OPINION 

[*987] GRlFFIN, J. 

LaSalle Bank National Association, as Trustee for 
Merrill Lynch First Franklin Mortgage Loan Trust, 
Mortgage Loan Asset-Backed Certificates, Series 2007-3 
["LaSalle"] appeals the trial court's non-final order de­
nying its objection to sale and emergency motion to va­
cate summary final judgment and to vacate foreclosure 
sale and to return funds to the third party purchaser. ' 

. I Hill & Beckman, Inc. and Tamco Corpora­
tion of Vol usia County ["Third Party Purchas­
ers"] have been granted leave to join as a party 
appellee in the instant appeal. 

On December 4, 2008, LaSalle filed a complaint to 
foreclose a mortgage on real property owned by Daisy E. 
Alicea alkla Daisy Alicea ["Alicea"] that she had pur­
chased in 2007 for $ 225,000. Thereafter, in March 2009, 
LaSalle filed a motion for summary final judgment and 
notice of a hearing to be held on April 14, 2009. On that 
date, the trial court entered its summary [**2] final 
judgment of foreclosure. finding that $ 201,019.00 was 
due and owing to LaSalle and scheduling the foreclosure 
sale for May 14, 2009. On May 12.2009, LaSalle filed a 
motion to cancel/vacate foreclosure sale, stating: "Since 
the date of the entry of the Final Judgment of Foreclo­
sure and the notice of sale, the borrowers have entered . 
into a Non-FNMA Home Affordable Modification Pro­
gram in an effort to retain their home and avoid the sale 
of their home." The trial court denied the motion without 
a hearing, using a "DENIED" stamp with a handwritten 
date of May 13, 2009. LaSalle then filed a renewed mo­
tion to cancel/vacate foreclosure sale, providing: "Since 
the date of the entry of the Final Judgment of Foreclo­
sure and the notice of sale, the borrowers bave entered 
into arrangements with the Plaintiff for a short sale of the 
property, which sale is scheduled to take place on May 
20, 2009." A docket entry indicates that the trial court 
denied the renewed motion. 

[*988] On May 14,2009, the foreclosure sale took 
place as scheduled, at which "Equitable Gain Inc." pur­
chased the property for a bid of $ 8,000.00. "Equitable 
Gain Inc." provided proof of publication on May 15, 
2009. 

LaSalle filed ['*3] an objection to the sale and an 
emergency motion to vacate summm'y final judgment 
and to vacate foreclosure sale and to return funds to the 
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third party purchaser. It asserted that the judicial sale of 
the property should be set aside because the sale price 
was grossly inadequate. LaSalle stated that Alicea "pur­
chased the property for the amount of $ 225,000.00 on 
03128/2007" and that the current tax appraisal value was 
$ 160,644.00. LaSalle noted other irregularities: that the 
~ffidavits filed in support of its motion for summary final 
Judgment were not III compliance with the time require­
ments of Florida Rule of Civil Procedure 1.51O(c), and 
the sale should not have taken place because proof of 
publication of the notice of sale had not been filed with 
the Clerk prior to the sale date. The trial court again de­

nied LaSalle's objection and motion wi thout a hearing, 
using the "DENffiD" stamp with a nandwrillen date of 
May 20, 2009. On May 27, 2009, the Clerk filed a cer­
tificate of title, which -showed that the property was sold 
to Third !,>arty Purchasers as follows: "HILL & BECK­
MAN INC 2/3, AND TAMCO CORP OF VOLUSIA 
COUNTY 1/3 .... " 

LaSalle filed a motion for rehearing or in the alter­
native [**4] motion to vacate certificates of sale and 
lille. It asserted in part: 

16. Plaintiff limely filed an Objection 
to Sale and Emergency Motion 10 Vacate 
Summary Final Judgment and to Vacate 
Foreclosure Sale and To Return Funds to 
Third .. Parly Purchasers, objecting to the 
sale on the grounds set forth hereinabove. 

17. The Court held no hearing on the 
Objection to sale and made no written 
ruling on same, and on May 27, 2009, the 
Court entered the Certificate of Title to 
the third-party purchaser. 

In support of its motion, LaSalle filed the affidavit of 
Charles P. Gufford, an attorney with Butler & Hosch, 
P.A.. who was primarily responsible for representing 
LaSalle. The following statements were among those 
sworn to in the affidavit: 

7. Prior to the 05114/2009 sale, the un­
dersigned counsel filed two (2) separate 
motions to cancel the sale (on 
05112120[0]9 and 0511312009, respective­
ly). as the borrower and lender bad en­
lered into a short sale, wherein the parties 
would equitably resolve the malter short 
of a judicial sale. 

8. Both motions to cancel the sale 
were denied by the Court without provid­
ing any ruling of law as to the denials. 

13. An Objection to Sale was timely 
filed by the Plaintiff [**5] on 
05119/2009, which is five (5) days after 
the sale, well within the ten (10) days in 
compliance with Fta. Stat. 45.031. 

14. The Court held no hearing on the 
Objection to sale and on May 27, 2009, 
the Certificate of Title was issued to Ihe 
third-party purchaser.' 

The trial court denied the motion; the motion bears a 
"DENffiD" stamp, with the handwritten date of June 3, 
2009, and a reference to the previous order dated May 
20,2009. 

2 On June 9, 2009, LaSalle also filed the affi­
davit of Alicea, confirming her agreement with 
LaSalle for a "short sale" of her property. 

This case is virtually identical in all material re­
spects to two other cases recently before this Court. U,S. 
Bank Nat'l Ass'n v. BJeljac, 17 So. 3d 862 (Fla. 5th DCA 
[*989] 2009) and Wells Fargo Bank. N.A. v. Lupica, 17 
So. 3d 864 (Fta. 5th DCA 2009). The trial judge was the 
same in all three of these cases and the procedure he 
consistently followed is the problem. 

In the U.S. Bank case, the lender sougbt to cancel 
and to resel a scheduled foreclosure sale, which the court 
denied without a hearing using a "DENIED" stamp. The 
lender's subsequent Objection to Sale, Motion to Return 
Third Party Funds, to Vacate Certificate of Sale and 
[*'6] to Set Aside Foreclosure Sale met the exact same 
fate. In the Wells Fargo case, the lender initially sought 
to cancel the foreclosure sale before il occurred 
representing to the court that a modification agreemen; 
had been reached wilh the defendant homeowners. This 
motion was denied without a hearing, using a "DENIED" 
stamp. Thereafter, Wells Fargo filed a Motion to Vacate 
the Foreclosure Sale, again attempting to enter into a 
forbearance agreement with the defendant homeowner 
that would provide them with the opportunity to save 
their home. As with all the other motions, no hearing and 
a simple "DENIED" stamp disposed of the motion. 

In this case, as in the Wells Fargo and U.S. Bank 
cases, there is nothing establishing that the documents 
bearing these executed "denied" stamps were filed with 
the clerk of Ihe court or when they were filed. As with 
the Wells Fargo and U.S. Bank cases, these orders cannot 
be considered properly rendered or final. We elect to 
treat this. matter as a premature appeal and relinquish 
jurisdiction to the trial court for a period of thirty days 
for properly rendered orders. Because the trial judge in­
volved in Ihese cases is no longer on the bench, the suc-
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cessor [**71 judge will necessarily have to consider the 
motions de novo. 

In this case, as in the Wells Fargo and U.S. Bank 
cases, there is also no reason we can discern why denial 
of the plaintiff lender's repeated motions to cancel the 
foreclosure sale should not have been granted, and the 
procedure followed by the trial judge leaves us in doubt 

that the motions were given any merits consideration. 
Accordingly, in order to enable meaningful appellate 
review, if the trial court again denies LaSalle's motions, 
it must provide reasons. 

JURISDICTION RELINQUISHED. 

SAWAYA and LAWSON, JJ., concur. 
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OPINION BY: MONACO 

OPINION 

MONACO,CJ. 

The appellant, Gregory Taylor, appeals from a 
summary final judgment of foreclosure in favor of the 
appellee, Deutsche Bank National Trust Company, as 
Trustee. This is yet another in the nationwide series of 
cases dealing with the processing of mortgages, such as 
the one given by Mr. Taylor on his residential real prop­
erty, by use of the system operated by a corporation 
known as Mortgage Electronic Registration Systems, 
Inc. ("MERS"). We affirm the final judgment in which 
the trial court concluded that the assignee of MERS had 
standing to foreclose Mr. Taylor's mortgage. 

The MERS system was developed in 1993 by Fed­
eral National Mortgage Association, Federal Home Loan 
Mortgage Corporation, the Government National Mort-

gage Association, the Mortgage Bankers Association of 
America, and several other major participants in the real 
[*2] estate mortgage field in order to track ownership 
interests in residential mortgages electronically. Under 
this program MERS members subscribe to the system 
and pay annual fees for the electronic processing and 
tracking of ownership and transfers of mortgages. The 
participants agree to appoint MERS to act as their com­
mon agent on all mortgages registered by them in the 
MERS system, thus simplifying the packaging and 
transfer of mortgages on individual parcels. See MERS­
CORP, Inc. v. Romaine, 8 N.Y. 3d 90, /01, 861 N.E.2d 
81,828 N.Y.S.2d 266, N.E. 2d 81, 83 (N.Y. 2006). As the 
third district has pointed out, it is the rub between the 
expanding use of electronic technology to track real es­
tate transactions and our familiar and venerable real 
property laws that has generated the heat that led to this 
appeal and to countless others nationally. See Mortgage 
Elec.Registration Sys., IIIC., v. Revoredo, 955 So. 2d 33, 
34 (Fla. 3d DCA 2007). 

In our case Deutsche Bank brought suit to foreclose 
a mortgage on real estate owned by Mr. Taylor. The 
complaint alleged that Mr. Taylor executed and delivered 
a mortgage and promissory note in favor of the assignor 
of Deutsche Bank, in the original principal amount of $ 
168,000. The complaint [*3] further alleged that 
Deutsche Bank was the present owner and constructive 
holder of the promissory note and mortgage. Both the 
mortgage and an adjustable rate note were attached to the 
complaint. 

The note, which identified the initial lender as First 
Franklin, a division of National City Bank of Indiana, 
contained the following language: 
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I understand that the Lender may 
transfer this Note. The Lender or anyone 
who takes this Note by transfer and wbo 
is entitled to receive payments under tbis 
Note is called the 'Note Holder'. 

Tbe note identifies the mortgage that is dated tbe same 
date as the note, and instructs tbe borrower to the effect 
that the mortgage protects the "Note Holder" from possi­
ble losses in the event of non-payment. The note also 
describes the remedies that may be invoked by the lender 
if the borrower fails to pay the amounts due under the 
note and mortgage. 

The mortgage defines "Lender" as First Franklin, 
and MERS as a separate corporation acting solely as a 
nominee for Lender and. Lender's successors and assigns, 
MERS is specifically described (in bold print) as the 
"mortgagee under the Security Instrument." The mort­
gage indicates that it "secures to Lender (I) the repay­
ment [*4] of the Loan, and all renewals, extensions and 
modifications of the Note, and (II) the performance of . 
Borrower's covenants and agreements under this Security 
Instrument and the Note." The mortgage then specifies 
that the borrower, Mr. Taylor, "does hereby mortgage, 
grant and convey to MERS (solely as nominee for Lend­
er and Len~er's successors and assigns) and to the suc~ 
cessors and assigns of MERS, the following described 
property .... " Finally, the mortgage expressly provides 
that: 

Borrower understands and agrees that 
MERS holds only legal title to the inter­
ests granted by Borrower in this Security 
Instrument; but, if necessary to comply 
with law or custom, MERS (as nominee 
for Lender and Lender's successors and 
assigns) has the right to exercise any and 
all of those interests, including, but not 
limited to, the right to foreclose and sell 
the Property, and to take any action re­
quired of Lender including, but not li­
mited to, releasing and canceling the Se­
curity Instrument. 

(Emphasis added). 

One otller document is critical to an understanding 
of this case. Attached to the complaint was an assign­
ment of mortgage that indicated that MERS, as nominee 
for First Franklin, assigned the mortgage ['5] to 
Deutsche Bank, the appellee. The assignment indicated 
that the mortgage executed by Mr. Taylor on the proper-

ty in question assigned to Deutsche Bank the "full bene­
fit of all the powers and all the covenants and Provisions 
therein contained, and the said Assignor hereby grants 
and conveys Unto the said Assignee, the Assignor's 
beneficial interest under the Mortgage ... [t]o Have and to 
Hold the said Mortgage and Note, and also the said 
property unto the said Assignee forever, subject to the 
terms contained in said Mortgage and Note." 

Mr. Taylor initially answered the complaint and ad­
mitted that the note and mortgage had been assigned to 
Deutsche Bank. There does not appear to be an issue 
regarding the fact that the mortgage loan was in payment 
default. Thereafter Deutsche Bank moved for summary 
judgment and filed the original note, mortgage and as­
signment with the trial court. The motion recited that the 
loan was in default; that Deutsche Bank owned and held 
the note and mortgage; and that it was entitled to recover 
its principal. interest, late charges. costs, attorney's fees 
and other expenses. 

Mr. Taylor, however, then changed attorneys and 
filed an amended answer and affirmative defenses. [*6] 
among other documents. ' The amended answer denied 
that the note was assigned by MERS to Deutsche Bank 
and denied that the mortgage was properly assigned to it. 
The affirmative defenses, among other things, alleged 
that Deutsche Bank did not have standing to enforce· the 
note because the exhibits attached' to the complaint were 
insufficient to demonstrate standing and inconsistent 
with Deutsche Bank's assertion that it owned the note 
and mortgage. 

Although Mr. Taylor failed to move for leave 
to file the amended answer, it appears that 
Deutsche Bank likewise failed to move to strike 
the new pleadings. 

When Deutsche Bank filed an amended motion for 
summary judgment, the trial court after conducting a 
duly noticed hearing entered final summary judgment of 
foreclosure in favor of Deutsche Bank. There is no tran­
script of the hearing. No motion for rehearing was filed. 
On the same day that the summary judgment was en­
tered, Mr. Taylor filed an opposition to the motion for 
summary final judgment. The opposition asserted that 
there was disputed evidence regarding whether Deutsche 
Bank was entitled to enforce the Note. 

Mr. Taylor argued before the trial court, as he does 
before this court, that [*7] because the note was not 
indorsed aod contained neither an allonge' nor a specific 
assignment, it was payable only to First Franklin, and 
that Deutsche Bank, therefore, had no standing to at­
tempt to enforce it. Mr. Taylor points out that section 
673.2011, Florida Statutes (2009), requires, "[e]xcept for 
negotiation by remitter, if an instrument is payable to an . 
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identified person, negotiation requires transfer of posses­
sion of the instrument and indorsement by the holder. If 
an instrument is payable to bearer, it may be negotiated 
by transfer of possession alone." He argues that the note 
in the present case carries no indorsement and is not a 
bearer instrument. Under the theory of his defense, 
therefore, only the "holder," in this case First Franklin or 
arguably MERS, could seek foreclosure of his mortgage. 
Re also cites seclion 673.2031(3), Florida Statutes 
(2009), entitled "Transfer of instrument, rights acquired 
by transfer," which states that: 

Unless otherwise agreed, if an instru­
ment is transferred for value and the 
transferee does not become a holder be­
cause of lack of indorsement by the trans­
feror, the transferee has a specifically en­
forceable right to the unqualified in­
dorsement [*8} of the transferor, but 
negotiation of the instrument does not 
occur until the indorsement is made. 

Finally, Mr. Taylor argues that according to the MERS 
website, MERS is not a beneficial owner of the mortgage 
loan and itt therefore, cannot transfer any interest. 

2 nAn allonge is a piece of paper annexed to a 
negotiable instrument or promissory note, on 
which to write endorsements for which there is 
no room on the instrument itself. Such must be so 
firmly affixed thereto as to become a part the­
reof." See Booker v. Sarasota, I"c., 707 So. 2d 
886, 887 (Fla. 1st DCA 1998), quoting Black's 
Law Dictionary 76 (6th ed.1990); see also Chase 
Home Fin., LLC v. Fequiere, 119 Conn. App. 
570,989 A.2d 606 (Conn. App. Ct. 2010). 

We begin our consideration of this caSe with section 
673.3011, Florida Slatutes (2009). That statute, which 
defines the persons entitled to enforce a negotiable in­
strument, reads as follows: . 

The term "person entitled to enforce" 
an instrument means: 

(I) The holder of the instrument; 

(2) A non holder in possession of the 
instrument who has the rights of a holder; 
or 

(3) A person not in possession of the 
instrument Who is entitled to enforce the 
instrument pursuant to s. 673.3091 or s. 
673.4181(4). 

A person [*9J may be a person en­
titled to enforce the instrument even 
though the person is not the owner of the 
instrument or is in wrongful possession of 
the instrument. 

Because a promissory note is a negotiable instrument, 
and because a mortgage provides the security for the 
repayment of the note, this statute leads to the conclusion 
that the person having standing to foreclose a note se­
cured by a mortgage may be either the holder of the note 
or a nonholder in possession of the note who has the 
rights of a holder. BAC Funding Consortium Inc. 
ISAONATIMA v. Jean·Jacques, 28 So. 3d 936,938 (Fla. 
2d DCA 2010). Thus, Mr. Taylor's foundational argu- . 
ment -- that only a holder in due course can enforce the 
note by foreclosing the mortgage -- is flawed in a signif­
icant way. The statute allows a nonholder with certain 
specific characteristics to foreclose as well. 

In the present case MERS is identified in the mort­
gage as a corporation that "is acting solely as a nominee 
for Lender," and as "the mortgagee under this Security 
Agreement." The mortgage also contains the following 
provision: 

Borrower understands and agrees that 
MERS holds only legal title to the inter­
ests granted by Borrower in this Security 
Instrument, [* IOJ but if necessary to 
comply with law or custom, MERS (as 
nominee for Lender and Lender'S succes­
sors and assigns) has the right to exercise 
any or all of those interests, including, but 
not limited to, the right to foreclose and 
sell the Property, and to take any action 
required of Lender including, but not li­
mited to, releasing and canceling this Se­
curity Instrument. 

(Emphasis added). It appears, consequently, that the 
mortgage document, reciting the explicit agreement of 
Mr. Taylor, grants to MERS the status of a nonholder in 
possession as that position is defined by section 
673.3011. 

MERS, however, is not the party that foreclosed the 
subject note and mortgage. Rather, Deutsche Bank is. As 
a general proposition, evidence of a valid assignment, 
proof of purchase of the debt, or evidence of an effective 
D'ansfer, is required to prove that a party validly holds the 
note and mortgage it seeks to foreclose. See Booker v. 
Sarasota, Inc., 707 So. 2d 886,889 (Fla. lsi DCA 1998); 
BAe Funding Consortium, Inc. ISAONATIMIA. The 
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written assignment filed as part of the summary judg­
ment documents in the case before us specifically recites 
that MERS assigned to the appellee, Deutsche Bank, "the 
Mortgage [* II] and Note, and also the said property 
unto the said Assignee forever, subject to the terms con­
tained in the Mortgage and Note." (Emphasis supplied). 
More importantly, as a nonholder in possession of the 
instrument who had the rights of a holder, MERS as­
signed to Deutsche Bank its explicit power, granted by 
the mortgage, to enforce the note by foreclosing the 
mortgage on the subject property. We conclude, accor­
dingly, that the written assignment of the note and mort­
gage from MERS to Deutsche Bank properly transferred 
the note and mortgage to Deutsche Bank_ The transfer, 
moreover, was not defective by reason of the fact that 
MERS lacked a beneficial ownership interest in the note 
at the time of the assignment, because MERS was law­
fully acting in the place of the holder and was given ex­
plicit and agreed upon authority to make just such an 
assignment_ See US Bank, NA. v. Flynn, 27 Misc. 3d 
802, 897 N.Y.S.2d 855 (Sup. Ct. Suffolk County, March 
12,2010). 

Our sister court in the second district came to a con­
gruent conclusion after considering very similar docu· 
ments. In Mortgage Electronic Registration Systems, Inc. 
v. Azize, 965 So. 2d 151 (Fla. 2d DCA 2007) (citing 

Troupe v. Redner, 652 So. 2d 394 (Fla. 2d DCA 1995)), 
[* I 2] ii likewise held that MERS was not required to 
have a beneficial interest in the note in order to have 
standing in a foreclosure proceeding. It observed that 
while the holder of the note has standing to seek en­
forcement of the note, standing in the context of the pre­
sently considered documents is broader than just actual 
ownership of the beneficial interest in the note. It noted 
further, for example, that "[tlhe Florida real party in in­
terest rule, Fla. R. Civ. P. 1.21O(a), permits an action to 
be prosecuted in the name of someone other than, but 
acting for, the real party in interest." Azize, 965 So. 2d at 
153 (quoting Kumar Corp. v. Nopal Lines, Ltd_, 462 So. 
2d 1l78, 1183 (Fla. 3d DCA 1985)); see also Revoredo. 
cf Riggs v. Aurora Loan Servs., LLG., 36 So. 3d 932 
(Fla. 4th DCA 2010). 

Thus, we agree with the trial court that under the 
documents in play in this case, Deutsche Bank had 
standing to foreclose the mortgage. The final judgment 
is, accordingly, affirmed in all respects. 

AFFIRMED. 

LAWSON, J., and EDWARDS-STEPHENS, S., 
Associate Judge, concur. 
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OPINION BY: SILBERMAN 

OPINION 

[*977] SILBERMAN, Judge. 

David Verizzo, pro se, appeals a final judgment of 
foreclosure entered after the trial court granted the mo­
tion for summary judgment filed by the Bank of New 
York, as successor trustee under Novastar Mortgage 
Funding Trust, Series 2006-3 (the Bank). Because the 
Bank's summary judgment evidence was not timely 
served and filed and because a genuine issue of material 

fact remain.s, we reverse and remand for further pro­
ceedings. 

The Bank filed a two-count complaint against Ve­
rizzo seeking to reestablish a lost promissory note and to 
foreclose a mortgage on real property. Included in the 
attachments to the complaint was a copy of the mort­
gage. The mortgage indicated that the lender was No­
vastar Mortgage, Inc., a Virginia corporation (Novastar), 
and that the mortgagee was Mortgage Electronic Regis­
tration Systems, Inc. (MERS), acting as a nominee for 
Novastar. The attachments to the complaint did not in­
clude copies of the ["2] note or any assignment of the 
note and mortgage to Ihe Bank. Verizzo filed a motion 
for enlargement of time to respond to the complaint. The 
Bank agreed to the entry of an order allowing Verizw to 
file a response within 20 days from the date of entry of 
the order. 

On August 5,2008, hefore Verizzo had responded to 
the complaint, the Bank served its motion for summary 
final judgment of foreclosure. The summary judgment 
hearing was scheduled for August 29, 2008. On August 
18, 2008, the Bank served by mail a notice of filing the 
original promissory note, the origi nal recorded mortgage, 
and the original recorded assignment of mortgage. The 
assignment reflects that MERS assigned the note and 
mortgage to the Bank of New York. However, the note 
bears an endorsement, without recourse) signed by No~ 
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vastar stating, "Pay to the Order of: JPMorgan Chase 
Bank. as Trustee,lt 

On the date of the summary jUdgment hearing, Ve­
rizzo filed a memorandum in opposition to the Bank'. 
motion. He argued, among other things, that his response 
to the complaint was not yet due in accordance with the 
agreement for enlargement of time, that the Bank did not 
timely file the documents on which it relied in support of 
["3] its motion for summary judgment, and that the 
documents were insufficient to establish that the Bank 
was the owner and holder of the note and mortgage. 

On August 29, 2008, the trial court granted the mo­
tion for summary judgment and entered a final judgment 
of foreclosure. We review the summary judgment by a 
de novo standard. &tate of Githens ex rel. Seaman v. 
Bon Secours-Maria Manor Nursing Care Ctr., lnc., 928 
So. 2d 1272, 1274 (Fla. 2d DCA 2006). "A movant is 
entitled to summary judgment 'if the pleadings, deposi­
tions, answers to interrogatories, admissions, affidavits, 
and other materials as would be admissible in evidence 
on file show that there is no genuine issue as to any ma­
terial fact and that the moving party is entitled to a 
judgment as a matter of law.'" Id. (quoting Fla. R. Civ. P. 
1.5/O(c}). If a plaintiff files a motion for summary judg­
ment before the defendant answers the complaint, "the 
plaintiff must conclusively show that the defendant can­
not plead a genuine issue of material fact.'f E.J. Assocs.

t 

hlc. v. John E. & Aliese Price Found., Inc., 515 So. 2d 
763, 764 (Fla. 2d DCA 1987). 

Rule 1.510(c} requires that the movant "serve the 
motion at least 20 days [*978] before the time [**4] 
fixed for the hearing[] and shall also serve at that time 
copies of any summary judgment evidence on which the 
movant relies that has not already been filed with the 
court." Further, cases have interpreted the rule to require 
that the movant also file the motion and documents with 
tlle court at least twenty days before the hearing on the 
motion. See Mack v. Commercial Indus. Park, Inc., 541 
So. 2d 800,800 (Fla. 4th DCA 1989); Marlar v. Quincy 

State Bank, 463 So. 2d /233, 1233 (Fla. 1st DCA I 985); 
Coastal Caribbean Corp. v. Rawlings, 361 So. 2d 719, 
721 (Fla. 4th DCA 1978). The promissory note and as­
signment constituted a portion of the evidence that tbe 
Bank relied on in support of its motion for summary 
judgment, and it is undisputed that ,!,e Bank did not at­
tach those documents to the complamt or serve them at 
least twenty days before the hearing date. In fact, al­
though the Bank's notice of filing bears a certificate of 
service indicating that the notice was served on August 
18, 2008, the notice and the documents were not actually 
filed with the court until August 29, 2008, the day of the 
summarY judgment hearing. 

In addition to the procedural error of the late service 
and filing ['*5) of the summary judgmen.t e~idence, 
those documents reflect that at least one genume Issue of 
material fact exists. The promissory note shows that No­
vastar endorsed the note to "JPMorgan Chase Bank, as 
Trustee." Nothing in the record reflects assignment or 
endorsement of the note by JPMorgan Chase Bank to the 
Bank of New Yock or MERS. Thus, there is a genuine 
issue of material fact as to whether the Bank of New 
York owns and holds the note and has standing to forec­
lose the mortgage. See Mortgage Electronic Registration 
Sys., Illc. v. Azize. 965 So. 2d 151, 153 (Fla. 2d DCA 
2007) (recognizing that the owner and holder of a note 
and mortgage has standing to proceed With a mortgage 
foreclosure action); Phi/ogene v. ABN Amro MOitgage 
Group, Inc .. 948 So. 2d 45, 46 (Fla. 4th DCA 20Q6) (de­
termining that the plaintiff "had sta.ndm~ to ?flng and 
maintain a mortgage foreclosure action ~mce It .de~on­
strated that it held the note and mortgage m questton ). 

Therefore, based on the late service and filing of the 
summary judgment evidence and the existence of a ge­
nuine issue of materia] fact, we reverse the final sum­
mary judgment and remand for further proceedings. 

Reversed and remanded. 

WHATLEY and [**6] MORRIS, n., Concur. 
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OPINION BY: EV ANDER 

OPINION 

[*875] EVANDER,J. 

Wells Fargo appeals from the denial of its unop­
posed molion to cancel foreclosure [*876] sale and its 
subseqqent unopposed motion to vacate the foreclosure 
sale. Because we find that the denial of these motions 
constituted a gross abuse of discretion, we reverse. . 

Wells Fargo filed a mortgage foreclosnre action 
against the Lupicas. bm>oo on their alleged failure to 
make due and owing monthly installment payments. No 
answer was filed by the Lupicas and a final summary 
judgment was subsequently entered in favor of Wells 
Fargo. Shortly prior to the scheduled foreclosure sale, 
Wells Fargo filed a motion to cancel sale, alleging that 
the parties had reached a loan modification agreement. 
The motion was denied by stamping the word "Denied" 
on the face of the motion. Wells Fargo purchased the 
mortgaged property at the foreclosure sale for $ 100 and 
then filed an unppposed motion to vacate sale, stating 
that the parties had reached a forbearance agreement. 
[**2] The trial court again denied the motion by use of a 
"Denied" stamp. 

When Wells Fargo initially appealed lhe denial of 
these motions, we were compelled to relinquish jurisdic­
tion to the trial court because the trial court's action did 
not constitute "rendition" of a final order so as to permit 
appellate review. Wells Fargo Bank. N.A. v. Lupica, 17 
So. 3d 864 (Fla. 5th DCA 2009). We further directed Ihe 
trial court to provide the basis for its denials of Wells 
Pargo's motion to cancel sale and subsequent motion to 
vacate sale. Id. at 866. 

The trial coun then entered a final order denying the 
motions. The purponed basis for the denial of Wells 
Fargo's two unopposed motions was the failure to attach 
a stipUlation and/or a copy of the loan modification or 
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forbearance agreement signed by all parties. The trial 
judge further suggested that tbe parties should have dis­
cussed the modification of the loan prior to entry of the 
final judgment "which could have avoided unnecessary 
consumption of the time of two courts." 

Foreclosures are equitable proceedings under Flori­
da law and settlements between litigants are favored. The 
trial court's denial of Wells Fargo's unopposed motions 
flies in the face [**3] of these principles. Furthermore, 
it was not necessary for Wells Fargo to have attached a 
stipulation andlor copy of a signed loan modification or 
forbearance agreement. I There was no basis for the trial 
court to reject Wells Fargo's counsel's representation, as 
an officer of the court, that an agreement had been 
reached between the parties -- particularly where the 
Lupicas never disputed such representation. The trial 
court's actions constituted a gross abuse of discretion . . 
See, e.g., Opportunity [*877] Funding I, UC v. Otet­
chestvennyi, 909 So. Zd 361 (Fla. 4th DCA 2005). 

Subsequent to the trial court's entry of its fi­
nal order, the Florida Supreme Court approved a 
form motion for the cancellation of a foreclosure 
sale: 

Form J.996(b). Motion to Can­
cel and Reschedule Foreclosure 
Sale. 

Plaintiff moves to cancel and 
reschedule the mortgage foreclo­
sure sale because: 

*** 

(2) The sale needs to be can­
celled for the following reason(s): 

*** 

(I) Plaintiff and Defendant 
have entered into a Forbearance 
Agreement. 

In re Amends. to the Fla. Rules of Civil Proc., 
2010 Fla. LEXIS 180, 35 Fla. L Weekly S97 
(Fla. Feb. 11, 2010). [**4] The form motion 
does not reference tbe attachment of a stipulation 
or copy of a forbearance agreement. 

REVERSED and REMANDED. 

GRIFFIN and SAWAYA, JJ" concur. 
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OPlNION 

[*933] ON MOTION FOR REHEARING 

PER CURIAM. 

We grant appellee Aurora Loan Service, LLC's mo­
tion for rehearing, withdraw our previous opinion of 
April 21, 2010, and replace it with the following. 

Aurora filed a mortgage foreclosure action against 
Jerry Riggs, Sr., alleging that it was the "owner and 
holder" of the underlying promissory note. With the 
complaint, Aurora filed copies of the mortgage and 
promissory note, which named Riggs as the mortgagor 
and First Mangus Financial Corporation as the mortga-

gee. Aurora asserted that the original note was in its 
possession. 

Aurora moved for summary judgment. In support of 
the motion, it filed two affidavits attesting that it owned 
and held the note and mortgage. At the hearing on the 
motion, Aurora produced the original mortgage and 
promissory note. The note had an indorsement in blank 
with the hand printed signature of Humberto [**2J Al­
day, an agent of the indorser, First Mangus. The circuit 
court granted summary judgment in favor of Aurora over 
Riggs's objections that Aurora's status as lawful "owner 
and holder" of the note was not conclusively established 
by the record evidence. 

We agree with the circuit court that Aurora suffi­
ciently established that it was the holder of the note. 

Aurora's possession of the original note, indorsed in 
blank, was sufficient under Florida's Uniform Commer­
eial Code to establish that it was the lawful holder of the 
note, entitled to enforce its terms. The note was a nego­
tiable instrument subject to the provisions of Chapter 
673, Florida Statutes (2008). An indorsement requires a 
"signature." § 673.2041(1), Fla. Stat. (2008). As an agent 
of First Magnus, Alday's hand printed signature was an 
effective signature under the Code. See §§ 
673.4011(2)(b), 673.4021, Fla. Stat. (2008). The in­
dorsement in this case was not a "special indorsement, II 
because it did not "identif[y] a person to whom" it made 
the note payable. § 673.2051(1), Fla. Stat. (2008). Be­
cause it was not a special indorsement~ the indorsement 
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was a "blank indorsement," which made the note "paya­
ble to bearer" and allowed the [**3] note to be "nego­
tiated by transfer of possession alone." § 673.2051(2), 
Fla. Stat. (2008). The negotiation of the note by its 
transfer of possession with a blank indorsement made 
Aurora Loan the "holder" of the note entitled to enforce 
it. §§ 673.2011(1),673.301 1(1), Fla. Stat. (2008). 

There is no issue of authentication. The borrower 
did not contest that the note at issue was the one he ex­
ecuted in the underlying mortgage transaction. With re­
spect to the authenticity of the indorsement, the note was 
self authenticating. Subsection 90.902(8), Florida Sta­
tutes (2008), provides that "[clommercial papers and 
signatures thereon and documents relating to them [are 
self authenticating], to the extent provided in the Uni­
form Commercial Code." Subsection 673.3081(1), Flor­
ida Statutes (2008), provides that "[iln an action with 
respect to an instrument, the authenticity of, and authori­
ty to make, each signature on the instrument is admitted 
unless specifically denied in the pleadings." Nothing in 

the pleadings placed the authenticity of Alday's signature 
at issue. 

We distinguish BAC Funding Consortium Inc. 
ISAOAlATIMA v. Jean-Jacques, 28 So. 3d 936 (Fla. 2d 
DCA 2010), on its facts. In that case, [**41 the second 
district reversed a summary judgment of foreclosure 
where the plaintiff seeking foreclosure filed no support­
ing affidavits and the original note did not identify the 
plaintiff as its holder. ld. at 938-39. The court explained 
its holding by pointing out that the plaintiff had failed to 
offer "evidence of a valid assignment, proof of purchase 
[*9341 of the debt, or evidence of an effective transfer." 
ld. at 939. Unlike the plaintiff in BAC Funding, Aurora 
offered both affidavits and the original note with a blank 
endorsement that supported its claim that it was the 
proper holder of the note and mortgage. 

Affinned. 

GROSS, C.J., and POLEN and STEVENSON, JJ .. 
concur. 
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OPINION BY: VILLANTI 

OPINION 

[*937] VILLANTI, Judge. 

BAC Funding Consortium Inc. ISAONATIMA 
(BAC) appeals the final summary judgment of foreclo­
sure entered in favor of U.S. Bank National Association, 
as Trustee for the C-Bass Mortgage Loan Asset Backed 
Certificates. Series 2006-CB5 (U.S. Bank). Because 
summary judgment was prematurely entered, we reverse 
and remand for further proceedings. 

On December. 14, 2007, U.S. Bank filed an unveri­
fied mortgage foreclosure complaint naming the 
Jean-Jacquesos and BAC as defendants. The complaint 
included one count for foreclosure of the mortgage and a 
second count for reestablishment of a lost note. U.S. 
Bank attached a copy of the mortgage it sought to forec­
lose to the complaint; however, this document identified 
Fremont Investment and Loan as the "lender" [**2] and 
Mortgage Electronic Registrations Systems, Inc., as the 
"mortgagee." U.S. Bank also att~ched an "Adjustable 
Rate Rider" to the complaint, which also identified Pre­
mont as the "lender." 

Rather than answering the complaint, BAC re­
sponded by filing a motion to dismiss based on U.S. 
Bank's lack of standing. BAC argued that none of the 
attachments to the complaint showed that U.S. Bank ac­
tually held the note or mortgage, thus giving rise to a 
question as to whether U.S. Bank actually had standing 
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to foreclose on the mortgage. BAC argued that the com­
plaint should be dismissed based on this lack of standing. 

U.S. Bank filed a written response to BAC's motion 
to dismiss. Attached as Exhibit A to this response was an 
lIAssignment of Mortgage." However, the space for the 
name of the assignee on this "assignment" was blan~ 
and the "assignment" was neither signed nor notarized. 
Further, U.s. Bank did not attach or file any document 
that would authenticate this .Iassignment" or otherwise 
render it admissible into evidence. 

For reasons not appareht from the record, BAC did 
not set its motion to dismiss for hearing. Subsequently, 
U_S. Bank filed a motion for summary judgment. At the 
same time, U.S, [**3) Bank voluntarily dismissed its 
count for reestablishment of a lost note, and it filed the 
"Original Mortgage and Note" with the court. However, 
neither of these documents identified U.S, Bank as the 
holder of the note or mortgage in any manner. U.S. Bank 
did not file the original of the purported "assignment" or 
any other document to establish that it had standing to 
foreclose on the note or mortgage. 

Despite the lack of any admissible evidence that 
U.S. Bank validly held the note and mortgage, the trial 
court granted summary judgment of foreclosure in favor 
of U.S. Bank. BAC now appeals, contending that the 
summary judgment was improper because U.S. Bank 
never established its standing to foreclose_ . 

The summary judgment standard is well-established. 
"A movant is entitled to summary judgment 'if the 
pleadingst depositions, answers to interrogatories, ad­
missions, affidavits. and other materials as would be ad­
missible in evidence on file show that there is no genuine 
issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law_'" Estate of Gi­
thens ex reI. Seaman v. Bon Secours-Maria Manor 
NurSing Care Clr_. Inc_. 928 So. 2d 1272. 1274 (Fla. 2d 
DCA 2006) [**4) (quoting Fla. R. Civ. P. 1.510(c). 
When a plaintiff moves for summary [*938) judgment 
before the defendant has filed an answer, "the burden is 
upon the plaintiff to make it appear to a certainty that no 
answer which the defendant might properly serve could 
present a genuine issue of fact." Settecasi v. Bd. of Pub. 
Instruction of Pinellas County. 156 So. 2d 652.654 (FIG. 
2d DCA 1963); see also W. Fla. Cmty. Builders. Inc. v. 
Mitchell. 528 So. 2d 979, 980 (Fla. 2d DCA 1988) 
(holding that when plaintiffs move for summary judg­
ment before the defendant files an answer, "it [is) in­
cumbent lIpon them to establish that no answer that [the 
defendant) could properly serve or affirmative defense it 
might raise" could present an issue of material fact); E.J_ 
Assocs., Inc. v. John E. & Aliese Price Found., Inc .. 515 
So. 2d 763. 764 (Fla. 2d DCA 1987) (holding that when 
a plaintiff moves for summary judgment before the de-

fendant files an answer, "the plaintiff must conclusively 
show that the defendant cannot plead a genuine issue of 
material fact"). As these cases show, a plaintiff moving 
for summary judgment before an answer is filed must not 
only establish that no genuine issue of material fact is 
present [**5] in the record as it stands, but also that the 
defendant coold nol raise any genuine issues of material 
fact if the defendant were permitted to answer the com­
plaint. 

In this case, U.S. Bank failed to meet this burden 
because the record before the trial court reflected a ge­
nuine issue of material fact as to U,S. Bank's standing to 
foteclose the mortgage at issue. The proper party with 
standing to foreclose a note andlor mortgage is the holder 
of the note and mortgage or the holder's representative. 
See Mortgage Elec. Registration Sys., Inc. v. Azize, 965 
So. 2d 151. 153 (Fla. 2d DCA 2007); Troupe v. Redner. 
652 So. 2d 394, 395-96 (Fla. 2d DCA 1995); see also 
Philogene v. ABN Amro MOl1gage Group, Inc .• 948 So. 
2d 45, 46 (Fla_ 4th DCA 2006) ("[W)e conclude that 
ABN had standing to bring and maintain a mortgage 
foreclosure action since it demonstrated that it held the 
note and mortgage in question."). While U.S. Bank al­
leged in its unverified complaint that it was the holder of 
the note and mortgage, the copy of the mortgage attached 
to the complaint lists "Fremont Investment & Loan" as 
the "lender" and "MERSII as the "mortgagee." When 
exhibits are attached to a complaint, the contents of 
[**6) the exhibits control over the allegations of the 
complaint. See, e.g .• HUllt Ridge at Tall Pilles, Illc. v. 
Hall, 766 So_ 2d 399, 401 (Fla. 2d DCA 2000) ("Where 
complaint allegations are contradicted by exhibits at­
tached to the complaint, the plain meaning of the exhibits 
control[s) and maybe the basis for a motion to dis­
miss_"); Blue Supply Corp_ v_ Novas Electro Meeh .• Inc., 
990 So_ 2d ll57, ll59 (Fla. 3d DCA 2008); Harry Pep­
per & Assocs_, Inc. v. lAsseter, 247 So. 2d 736, 736-37 
(Fla. 3d DCA 1971) (holding that when there is an in­
consistency between the allegations of material fact in a 
complaint and attachments to the complaint, the differing 
allegations "have the effect of neutralizing each allega­
tion as against the other, thus rendering the pleading ob­
jectionable"). Because the exhibit to U_S. Bank's com­
plaint conflicts with its allegations concerning standing 
and the exhibit docs not show that U_S. Bank has stand­
ing to foreclose the mortgage, U.s. Bank did not estab­
lish'its entitlement to foreclose the mortgage as a matter 
oflaw. 

Moreover, while U.S. Bank subsequently filed the 
original note, the note did not identify U.S. Bank as the 
lender or holder. U.s. Bank also did not atta<:h [**7] an 
assignment or any other evidence to establish that it had 
purchased the note and mortgage. Further, it did not file 
any supporting affidavits or deposition testimony to es-
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tablish that it owns and holds the note [*939J and 
mortgage. Accordingly, the documents before the trial 
court at the summary judgment hearing did not establish 
U.S. Bank's standing to foreclose the note and mortgage, 
and thus, at this point, U.S. Bank was not entitled to 
summary judgment in its favor. 

In this appeal, U.S. Bank contends that it was not 
required to file an assignment of the note or mortgage or 
otherwise prove that it validly held them in order to be 
entitled to summary judgment in its favor. We disagree 
for two reasons. First, because BAC had not yet ans­
wered the complaint, it was incumbent On U.S. Bank to 
establish that no answer that BAC could properly serve 
or affirmative defense that it might allege could raise an 
issue of material fact. Given the facial conflict between 
the allegations of the complaint and the contents of the 
exhibit to the complaint and other filings, U.S. Bank 
failed to meet this burden. 

Second, regardless of whether BAC answered the 
complaint, U.S. Bank was required to establish, [**8] 
through admissible evidence, that it held the note and 
mortgage and so had standing to foreclose the mortgage 
before it would be entitled to summary judgment in its 
favor. Whether U.S. Bank did so through evidence of a 
valid assignment, proof of purchase of the debt, or evi­
dence of an effective transfer, it was nevertheless re­
quired to prove that it validly held the note and mortgage . 
it sought to foreclose. See Booker v. Sarasota, Inc., 707 
So. 2d 886, 889 (Fla. 1st DCA 1998) (holding that the 
trial court, when considering a motion for summary 
judgment in an action on a promissory note, was not 
permitted to simply assume that the plaintiff was the 

holder of the note in the absence of record evidence of 
such). The incomplete, unsigned, and unauthenticated 
assignment attached as an exhibit to U.S. Bank's re­
sponse to BAC's motion to dismiss did not constitute 
admissible evidence establishing U.S. Bank's standing to 
foreclose the note and mortgage, and U.S. Bank submit­
ted no other evidence to establiSh that it was the proper 
holder of the note andlor mortgage. 

Essentially, U.S. Bank's argument in favor of affir­
mance rests on two assumptions: a) that a valid assign-

. ment or transfer of the [**9] note and mortgage exists, 
and b) that a valid defense to this action does not. How­
ever, summary judgment is appropriate only upon record 
proof--not assumptions. Given the vastly increased 
number of foreclosure filings in Florida's courts over the 
past two years, which volume has taxed both litigants 
and the judicial system and increased the risk of paper­
work errors, it is especially important that trial courts 
abide by the proper standards and apply the proper bur­
dens of proof when considering a summary judgment 
motion in a foreclosure proceeding. 

Accordingly, because U.S. Bank failed to establish 
its status as legal owner and holder of the note and 
mortgage, the trial court acted prematurely in entering 
final summary judgment of foreclosure in favor of U.S. 
Bank. We therefore reverse the fina!' summary judgment 
of foreclosure and remand for further proceedings. 

Reversed and remanded for further proceedings. 

ALTENBERND and SILBERMAN, n., Concur. 
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Mortgagefor<closuro-Intervention-Assignee of second mortgag<l-'­
Trial court abused its discretiouin granting motion to intervene filed 
by assignee of second mortgageafier final judgment of foreclosure of 
first mortgage and sale of property to owner offirstlDortgageand note, 
and in directing the clerk of court to issue certificate of title to assign"", 
despite assigmuent's erroneous reference to public lttords bookaud 
page number of the first mortgage instead of tbe correct second 
mortgage book and page nuinber~Assignee received only the rights 
it would have bad uuder the assigmuent of mortgage it received froin 
assignor, and assignor only" posseSsed rights of a second mortgage 
holder-It was error.to grant post judgment motion to intervcnewhere 
granting of motion injuriously affected original parties . 

U.8.BANKNATIONALASsOcIATION,a.tru.tee,onbeho1fofthehotdersofthe. 
Home Equity Asset Equity Pass-T)uough certificates, Seri." 2005'7, Awellan~ vs. 
DA vm TAYLOR, aIkI. David M. Taylor, et 01., Appellees. 300 District. Case No, 
3D09<M.I.T. CaseNo,2OQ6CA71 I-K. OpinionfiJedFebru.ryl0,20I();AnAppeal 
ofanon-finalorderfromtheCircuit"COurtfor MonroeCounty;MarkH.Jones,Judge. 
CoW1Set: Lapin & Lcicht1ing arid Ionathan R R<irenn. and Ieffrey'S. Lapin, for 
apP!illanqohnl. Penson (Bay lIlubor lStands), fOrlippellees. 

(BeforeRAMJREZ,.C.J., GERSTENandSUAREZ,JJ.) 
(SUAREZ,J.)U.S. BankNationaiASsociation("U.S:Bank,,) appeals 

. anon-fmal on1et graritiriga Post"judgmentmotion rointervene. After 
fmaljudgment bf foreclosure and sale of prope'rty to, U.S. Bank, the 
oWnOfofthefirstl)i:ortgageandnote, thetrialoourtgrantedNOrthYiew. 
Equities, UC's ("Northview") motion tointerveneandoroer.ed tbe 
c1eIkof the court to issue·title fu Northview. Wereyerse the giant of 
Nortbview's motion rointesveneandthedirectionto theclerkto issue 
the c'ertificate <if title to Northvlew,.·aS NOrthvie.w was assigned a 
secondmortgageaudilotthef'nSlmortgage,whichwasownedby U,S:' 
Bank: .. - .: .' "' .......... : 

. . FACTS '. ' .. , 

of title to Northview. U.S. Bank filed this interlocutory appeal. We· 
fmd that the trial court abused its discretion in graniing the motion to 
intervene and directing thec1erk ofthecQurt to issue the certificate.of 
title to Northview. 

ANALYSIS 
The trial court's o¢er granting No.rthview' s motion to intervene is 

reviewed for an abuse of discretion. Barnhill v. Fla. Microsoft Anti­
TrustLit,905 So. 2d 195 (Fla.3dDCA2005). Theportion of the trial 
court's order which direCts the clerk to issue the certificate of title to 
Nortbview isreviewed de novo since it mvolves questions of law and 
the constnrctioilofwntteninstruments.Aronson)/. Aronson, 930 So. 
2d766 (Fla. 3d DCA 2(06). 

The general law is that an assignee of a mortgage receives only 
.thoserigb.tsandbenefitswhichareavailabletoilsassignor.Dubbinv •. 
Capital Nan Bank, 264 Sb.2d 1 (Fla. 1972). Under the facts before 
us, the3$Signee,Northview,i'eceiYedonlytherighlsitwouldbavebad, 
uuderthe'sssignment of mortgage it received·fromAsset. Assetonly. 
possessed tberightsof-a secondmortgageholder;asreferenced·bythe.· 
aiuoUIlt'of$148,OOO.00 "S1ihordinate io an existiugfJmlien ofrecord~·'. 
and identificationnumher 6903. Thefacts that the second mortgage,.;. 
heldby AsSet andassignedlliNorthview,hadadifferentidentification.; 
numberlhantheflIStmorigige, ruidthe secOndm~gaiereferenCed: 
$148;000, "SlIbordinate loan flISllien !Jf record," seiyefu' 

. corroborate the' received'; s··"l'C'n<1··~ 
m~rtgage and erroneous 

This case arises out of areaidenlihl forecloSure of ",first mortgage 
brought by U~S, Bank, theowrierof the note and.first mQrlgage. Th~ 
frrstmortgagereferencedanoteintheamouutof$518,000.OOandan agreement;.the mortgagee of the: 
identification number ending in 6895, U.S. Bank's loan servieer - entitled to. priority. . 
executed a second mortgage, which stated thatitwas "subordinate to. gage); see also Crenshawv. . 
anexistingfrrst)jenofrecord~andwasreferencedbyanidentification . 98 £A f d' 
number ending in 6903. U.S~ Bank o. blain. • ed .a. fmal. judgment of DCA 1 7) (" .In instnrment 0 recoi.lS . 

existence and conteills, but alsoofother facts 
forec1bsure against the borrower; DavidTaylor, basedupon the note learned from the record if it had been examined and that . 
and flISt mortgage. The second mortgage W"-S assigned to Asset. suggested by itwonld baYediSclosed."), Nortbview's 
ManagemeiJ.tHoidings, Inc. (" AIlset"), and'referenced .tbeidentifica- it was a bona fide purchaser fails becaUSe . . 
tion.numberendingin 6903. Asset then assigned the same mortgage protected as against the equities 
to Northview.' Northview claimed title jothepropertyb"-Sed on the ... after the maturity of the del,t s,;cured: 
fact that,. when U.S., Bank's loan servicer assigned' the second 467,482 (Fla. 1941); see Vance 

mortgage to Asset, altbough the assignment itself referenced the :~~;~~~~~~@~~~~t;'~~~~~~;~::: correct identi1ication number of the sec!)nd inortgage,6903, and the DCA 1965) (holding 
second mortgage stated that it was "subordinateto an existing fITst ften . 
of record," the assigmnent waS '=oneously filled out by incorrectly' The court abused 
substituting the Monroe County official records book and· page motion to intervene. 
number of the flISt mortgage insteacrofthe correct second mortgage' 
bookand page number. Asset's execution of the assignment, referenc- . 
ing the incorrect book and page number of the flISt mortgage, to 
Northview is the baslSofNorthview's cfaim. . .. . . 

TRIALCOURTPROCEDtJ;RJO 
Aftcr the property was foreClosed upon, theowner of the flISt 

mortgage, U.S. Bank, bought the property at the foreclosure sale. 
Almo.st eight months after fmal judgment of foreclosure had been 
entered in favor of U.S. Bank and after the purchase by U.S. Bank at 
the foreclosure sale, but prior to the issuance of the certificate of title, 
Northview moved to intervene. Northview's theory was that the 
assignment it received fro", Asset was an assignment o.f the flfSt 
mortgage because the document showed the Monroe County official 
records book and page uumber of the first mortgage giving it priority 
in titleo.ver u.s. Bank. The trial court allo.wed Northview to intervene 
and the trial court directed the clerk of theco.urt to. issue the certificate 

1969) 

resulted in f~:~Jlu~~~)~3ii:~! 968 (Fla. d denial o.f mc,tio.n to llltm'enepo, 
judgment); Idacon,Inc. v. Hawes, 432 So. 2d 759 (Fla. IsIDCA 
(reversing order granting motion to intervene afterfinalju.dgme,nt 
foreclosure hac! been entered and after judicial Lewis 
Turlington, 499 So. 2d905 (Fla. 1st DCA 1986)(trialconrt abused 
discretion in allowing third parties to intervene after entry of 
order). 

We reverse ti,e trial court's grant of Northview" sS'n~~~~f:~ 
intervene and the direction to the clerk to issue title in 1< 
name. We remand to the trial court to issue title in the name 
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Bank. 
'. Reversedandremanded with directions. 

IThe note was never. delivered .. 
• * • 
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sentencing. SeeState v.Hal1,668 So. 2d 589,592 (Fla. 1996) (stating 
that« 'general conditions' of probation are those containedwithin the 
statutes' ... [and] may be imposed and included in a written order of 
probation even if not orally pronounced at sentencing"); D.P.B .. v. 
State, 877 So. 2d 770, 772 (FlaAth DCA2004) (bolding that so long 
as a condition of probation is explicitly authorized or mandated by 
Florida,statutes, it is not mandatory that the trial court orally advise 
the defendant of the condition). However, where, as here, a juvenile. 
probationer is given a form order of probation and ·some of the 
conditions are checked .off and others are not, we conclude it was 
unclear, at best,.that the probationer was being required to comply 
with the unchecked conditions. . 

A1thoughwe conclude that the trial court erred by finding that E.J. 
violated his probation by failing to reside in his motlier's home and by 
not regularly attending school, 'we aff1fin .the Portion of the trial . 
cOurt's order fmding'that EJ. willfully violated his probation by' 
failing to comply with his curfew and by failing to attend the sched" 
uled intake appointment for thePade Marine Institute. EJ. 's proba­
tion officer testified that he. personally visited the. Dade Marine 
Institute .and determined that EJ. never appeared for his in~ as 
ordered and EJ .. admitted under·oath at the probation violation 
hearing that he did not appear for his intakeorattend theDadeMarine 
Institute. EJ. 'sprobation officer additionally testified that according 
.to EoJ.' s mother,E.I.violated his ctufew onfour ·occasions. 

Because E.J.' s remaining violations were not based solely on 
hearsay, see Crallford v. State,982 So. 2d '1, 2 (Fla. 2d DCA 2008) 
(reversing the trial court:s'order fmding.thedefendant in violation of 
hisprobation.basedsolely on hearsay testhnony), and these violations 
were. proven by a preponderance of the evidence,' we affirm the 
fmdings by the trialcourtas to.those vi9lations. See RP. v. State, 901 
So.2d 193; 195 (Fla.4th DCA2005) (bolding that the State need only 
establish a violation by a preponderance of the evidence); Wilson v. 
State, 781 So. 2d.1185, 1187. (Fla. 4th DCA 2001) (nOting that 
whether a violation of probation is willfnl and subs.tantial is a factual 
issue that cannot beovertumed on appeal nnless there is no evidence 
to support it); Alvarez v.State, 638 So. 2d 992, 993 (Fla. 3d DCA 
1994) (affrrming. the revocation of the defendant's probation for 
failing to attend. her first probation appointment and making no 
attempt thereafter to schedule a meeting withher probation officer) . 

. Because failure toreport to theDade Marine Institute is a substan­
tial violation ofEJ.' s probation, and this violation a10neis sufficient 
to sustain arevocation ofhis probation,remand forreconsidemtion by 
the trial court is not required. See Matos v. State, 956 So. 2d 1240, 
1240 (Fla. 4th DCA 2007) (affmning revocation of community 
control after strikiJ;lg some of the violations but fmdingother viola­
tions were supported by the evidence); Butler v. State, 932 ~o. 2d 306, 
307 (Fla. 2d DCA 2006) {recOgnizing that when an appellate court 
reverses on a fmding regarding one of the conditions of community 
control, remand is not required iftheremaining violation orviolations 
atesubstantial);Rawlinsv. State, 711 So. 2d 137,137 (Fla. 5th DCA 
1998) (fmding unexcused absences from a treatment program, 
standing alone, may constitute a material violation); Johnson v. State, 
667 So. 2d475, 475 (Fla. 3d DCA 1996) (fmding that the defendant's 
failure to attend G.E.D. classes, standing alone, was sufficient to 
revoke his probation). . 

In conclusion because there are other substantial violations 
remaining, and th~y are supported by competent substantial evidence, 
we affmn the trial court's order revoking E.J.' s probation. 

AffIrmed. 

* * * 
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will pay $360,00Q'ofthe.settlement to NABCO'to fund tile stream of 
periodicpayments. Thedocumentcontains langl)3geof a nonqualified 
assignment, butit also contains language indicating that NlCA-will 
notbeliablein the event thatNABCO fails to inake the payments. Ms. 
Shipley apparently was still concerned about her authority to execute 
this agreement and testified that sheh~d been advised that she would 

the settlement table and, perhaps with the assistance ofan experienced 
mediator, attempt to resolve this displ)te. , 

Reversed and remandedforproeeedings notinconsistent with this 
opinion. (CASANUEVA;CJ.,al)dKHODZAM,J., Concur.) 

* * 
sti1l need to issuea 1099 form showing the payment as income, in the Mortgage foreclosure--Summary judgment~Error to O1lter sum-
year that NlCA provided the payment: ' mary judgment offoreclosurewherepronllssory noteandasslgument, 

NICA is,an unusuaJlegal entity. It is an "association" that is either 'wbichconstituted portion of evidence plaintiffJ:'clied on in support of 
authorized or created by statute. See § 766.302(1). Its directors are motion for summary judgment, were not attached to, complaint and 
appointed by the Chief Financial Officer of the State of Florida. It were not served atleast twenty days beforedateof summary judgment 
supposedly is not a state agency, but it is ,authorized 19 use the siate hearing~Further, there is factual issue as to whether promissory note 
seal. See § 766.315(1). Whether its Executive Directoi' could sign has been validly assigned to plaintiff so thatplaintiffhas standing tu 
binding documents obligating NlCA 10 makeperiodicpayments over foreclose mortgage 
llllUly years, as contemplated in the November document, is unclear DAVID VERlZZO,Appellani, v. TIlE BANK OF NEW YORK, ASSUCCESSOR 
. this d. N thin • tho 'rd bl' h f TRUSTEEUNDERNOVASTARMQRTGAGEF\.JNDINGTRUsr,SERlES2006-
m . recor 0 g m IS reco esta IS es, as a matter o· 3,Appellee.2ndDistrict.CaseNo.2D08-4647.OpinionfiledMaroh3,201O.AppeaI 
undisputed factorbw, that Ms. Shipley was acting in bad faith when fromtheCitcuitCourtforSamso<aCounty;RobertW.McDonald,Jr.,Judge. Counsel; 
shebalked at these settlement proposals. David Verlzzo,prose.PatriciaA.ArangoofLaw OfficesofMarshall C. Watson, P.A., 

In bindsigh~ at this poin~ it would have been useful for the FortLaudetdale,forAppellee. 
lawyers,Ms.Sbipley,andthenecessary'cxpertstositdowntogether (SILBERMAN, Judge;) David Verizzo, prose, appeals a fmal 
in one room'and deterniine whether there was a way for NICA judgment of foreclosure entered' after the trial court granted the 
lawfully to assist the Michaels with ,a structured settlement that motion for sununary judgment filed by,the Bank of New York, as' 
deferred income \aX,obligations. That did not happen. successor trustee under Novastar Mortgage Funding Trust, Series 

Instead, on January 12,2006, the'Michaels filed this lawsuit to 2006~3 (the Bank). BecausetheBank'ssummary judgmentevidenee. 
etIforte,a:settiement They maintained that NIeA was compelled to was not timely SCl'Ved' and fdedand' becaus,e a genuine issue of 
,e)ller into a structured settlement that deferred· tax payment. The. materialfactremains, wereverseandremandforfurtherproceedings. 
roinplaintalleged-both,breach of contract and specific performance. : 'The Bank filed a two-count complaint against Verizzo seeking to 
Forwba(i:.ver,reason; thelawsuit.thereafter.focusedorrthe,claintfor " reestablish a lost promissory noteand,to foreclosea'mortgageonreaI 
breachofcontracl;: property. Includedin the attachments to the complaint was acopy,of 

, BothsideseventuaJIy'moved for SI,Iinmary judgment, each side, . tIre mortgage, The mortgage indicated that the lender was Novastar 
arguingthattheywereentitled.lojudgmentonthe:issueofliabilityon , . Murtgage;'lnc., a Virginia corporation (Novastar),and that the 
theolaim for breach of conuact5he parties relied,on'the eontents of mQrtgagee was Mortgage Electronic Registration 'Systems, ,Inc. 
thesett1ementwrrespendence andthedepositionofMs. Sbipley. (MERS); acting as a nominee for Novastar. The attachments to, the 

We review orders'granting 'ocdenying motions. for ,summary compbintdidnot,include copies of the noteorany assigmnentofthe 
judgment de nOYIi); See, Vol",ia 'CountY' v,' Aberdeen at Ornwnd ,note and mortgage to the Bank. Verizzo,filed a: motion for eularge-

. B~<U!h, LoP., 760 So; 2d.126,130:(Fi", .. 2000r.. Sununary judgment is . .. mentof timeto respond to thecomp\aint TheBankagreed to the entry 
'appropriateonly"ifthereis,nogenuineissneofmaterialfactandifthe ·.ofartorderallowingVerizzoto.filearesponsewithin20daysfromthe 
'moving:party is entitled to a judgment as'a matter of law." Ill. "1he date'of entry of the order. 
movingpartycarr,ies:the heavy burdenofshowing conclusively,that ' .On August 5,2008; before Verizm had .responded to the com-
the nonrnoving party cannot prevai1~ Shaw v. Tampa Elec. Co.,949 . ,plaint, the Bank served its mo.tio)l for sununary frnaljudgmentof 
So:,2d 1066, I069i(Fla .. 2d DCA 2007). "Ifthe.:record reflects the. . foreclosure. The .sununary judgment. hearing was .scheduled for 
eJ<istenccnfanygeiroineiSsueofmaterialfactorthepossibility.ofany August 29, 2008. On August 1&, 200&, the Bank servooby mail a 
issue,:,odftherecordraiseseven theslightestdoubtthatanissuemight ··noticc.Qf fding the original promissory noll'; theoriginal.recorded 
exist;sununaryjudgmentisiitiproper;" Ifollandv. Verheul, 5~3 So. .. mortgage"and, the original recorded assignment of mortgage. The 
2d78&, 789 (FIa. 2dDCA 1991). . assigumentreflects t!JatMERS assigned the note and mortgage to the 

Here;, simply stated, NlCA never expressly agreed that it would BankofNew Y ork.Rowever"the notebears an endorsement, witham 
execute any specific. structured settlement The Michaels needed to recourse, ~igued,by NOvas\ar,stating, "Pay to the Order,of: JPMorgar 
establish that,befQretiley filedthisbwsuit, Ms. Shipley or NlCA was Chase Bani<, as Trustee." 
obligated to ente(. into a"specific structqred settlement, agreement ,On the date of thesununary judgment hearing; Verizzo rued! 
becauseNlCA had.agr\le(I 10 consider suggestions to ininimize \aX I\lemOrandlllll in oppositiontothe Bank' smotion. Reargued, amon! 
consequenoesandtheMichacls'poopesedstrUcroredsettiementwas other things, that his'respense to the complaint was not yet due it 
so,sttaightforward thatNICA I S agteementto cOnsider such sugges- , accordance with theagreemenlfor eulargementof time; that theBard 
lions compelled, them to'actually agree to the specific structured did not tiinely (nedIe documents on which it relied in support,of it 
scttlemertt. Wlien,thesummaryjudgmentwas granted inthis case, the motionfor summary judgment, and that the documents were insuffi 
record contained noundmputed,evidencc,estabIishing as a matter of cient to establish that the Bank was, the owne( and holder of the nob 
uncontes~lawthatMs. Sbipleynegotiatedin errororbad faitll when and mortgage. 
shebalked'atthevarioussettlementproposatsandiliatheragreement On August 29,2008, the trial court granted the motion for sum 
toeansider such suggestions compelled he( to execute any specific mary judgment and entered a final judgment of foreclosure. W. 
docnnienLAccordingly,thetrialcourt'erredingrantingthissununary review the summarY jUdgment by a de'novo standard. Estate ~ 
judgment. Githens ex reL Seaman v. Bon Secours-Maria Manor Nursing car 

Because the trial court erred in granting tbis summary judgmen~ Or., Inc., 928 So. 2d 1272, 1274 (Fla. 2d DCA 2006). "A movant i 
wemustreverse the final judgment, including the award of attorneys' entitled to summary judgment 'if the pleadings, depesitions, answe( 
fees and costs. It is obvious that the parties nearly settled this case to interroga1ories, admissions, affidavits, and other materials as woul 
without judicial involvement. When the settlement collapsed, ,the be admissible in evidence on me show that there is no genuine issu 
dispute musbroomed and took on a new life of its own. In reversing as to any material fact and that the moving party is entitled to 
this final judgment, we encourage the parties, on remand, to return to judgment as a matter oflaw.' " Id. (quoting Fla. R. Civ. P. 1.510( cJ: 
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lCa plaintiff fIles a motion for ~ummary judgment ~efore the defen­
dant answers thecomplain~ "theplainUff must conclusively show that 
the defendant C31lllot plead a genuine issue of material fact.' E.J. 
Assocs., Inc. v.JohnE. & Aliese PriceFouniL,Inc., 515 So.2d763, 
764 (Fla. 2dDCA 1987). 

Rule 1.51O(c) requires that the movant "serve the motion at least20 
. days before the time fIxedforthehearing[] and shall also Serve at that 
I timecopiesofanysummaryjljdgmentevidenceonwhichthemovant 
, relies that has not already been fIled with the court." Further, cases 

have interpreted theruletorequirethat the movant also fIle the motion 
and'documents with the comt at least twenty days before the hearing 
on the motion. See Mackv. CommercialIndus. Pa'*, In<;.,.541 So.2d 
· 800, 800 (Fla. 4thDCA 1989); Marlarv. QuincyState Bairk,463 So. 
2d 1233, 1233 (FIa. lst DCA 1985); Coastal Caribbean Corp. ·v. 
Rawlings, 361 So, 2d 719,721 (FIa.4thDCA 1978). Thepromissory 
note and assignment constituted a portion of the evidence ·that the 
Bankreliedon in support of its motlonfor suznminyjudgment, and it 
is undisputedthatthe Bank did not attach those documents to the 
comp1aintor serve thein at least twenty days before the hearing date. 
In fact, although the Bank's notice of fIling bears a certifIcate of 
service indicating that thenotice.Was served onAugust 18, 2008, the 
notice and thedocumelitswere not actually flied with·thecotirt until . 
August29, 2008, the dayofthe·summary ju4gment hearing. 
· In addition to the procedural error of the late service and fIling of 
the summary judgment evidence; those·documentsreflect thatatleast 
onegenuine issueof'material fact exists. The promissory note shows 
that Novastar endorsed, the note to '"JPMorgan Chase 'Bank,' as 
Trustee-"Nothiitg intiIerecordteflects.assigumentor endorsement of 
the note by JPMorgan Chase Bank.to the Bank· of New York or 
MERS •. Thns, thereisa genuineissueof rl\aleri:\l factas to whether the 
Bank of New York owns and holds the note and has standing to 
foreclose themurtgage. See Mortgage Electronic.RegiStration Sys., 
Inc. v. Azize, 965 So. 2d 1~1, 153. (Fla. 2" DCA2007) (recognizing 
that the owner and holder of a noteand',mortgage has standing to 
proceed witiIamortgageforeclosureaction); Philogene v. ABN Amro 
Mortgage Group, Inc., 948 So. 2d45,.46 (Fla. 4th DCA 2006) 
(determining thai the plaintiff "had standing to bring and maintain a 
mortgageforeclosureaction since it demonstrated that itheld the note 
and mortgage in question"). 

Therefore, based on the late service and fIling of the summary 
judgment evidence an"· the existence of a genuine issue of material 
fact, we reverse.the fnial summary judgment and remand for further 
prOceedings. . .' . 
· 'Reversed and remanded. (WHATLEY andMORRIS,JJ., Concur.) 

.. * * 
Criminal law-Post conviction relief-Jnclfective assistance of 
counsel'-Tlial conrterred.insurrunarlIy. denying claim of defendant, 
who pled no contest tochargeoffailuretoregister'as sex offender, that 
counsel was ineffective for failing to advise him iliat he could not be 
desiguated as a sex offender for offense of false imprisonment if tbe 
offense had nosexual compOnent, andiliathe would not have entered 
plea butror counsel's misadvire-Trial co01:l improperly found that 
defendautcould ouly challengebis sexual offender desiguationin COO1:l 

where he was convicted of fal~e inlprisomnent and iliat the false 
nnprisonmentcollViction qualified him as a sexual offender regardless 
ofwheilier iliere was a sexual component to tile offense 
CHRJsTOPIlERW.MUNROE,Appellan~v:STATEOFFLORIDA,Appenee.2nd 
District. CaseNo. 2D09-42?2. Opinion filed March 3, 2010. Appeal pursuant to Fla. 
K App, P. 9.141 (b )(2) from the Circuit Court for Pasco County; Pat Simcusa, Judge. 
CounSel: ChrlstopherW. Munroe, pro se. 

Christopher W. Munroe appeals the summary 

i~~:~~~~~~r.~f~~:~~~]~~~:~~relief fIled pursuant to Florida raised one claim ofineffec-
We reverse and remand for an evidentiary 

determine whether Munroe's counsel failed to advise him 
defense and, if so, whether Munroe would have gone to 

trial ifhe had been informed of the defense. 
On August 28, 2008, Munroe pleaded no contest to fail\1fil. to 

register as a sexua'! offender in the Sixth Judicial Circuit; Pasco 
County. See § 943.0435(9), Pia. Stal (2007). He was designated a 
sexualoffenderbecausehehadbeen convicted of falseimprisorrment 
in theSeventeenth Judicial Circuit, .BrowardCounty. See § 787.02, 
Fla. Stat. (2000); § 943,0435(1)(a)(1)(a)(I),Fla. Stat. (2007). Hewas 
sentenced to three years in prison for failure to register. 

Toshow ineffective assistance of counsel, adefendantmustsatisfy 
both prongs of the tost set forthin Strickland v. Washing tor!, 466 U.S, 
668,687 (19.84): (I) thatcounsel' s'perfonnancewas deflcientand(2) 
thai counsel' s defIcient performance prejudiced the result of the 

. proceeding. The frrst prong requires a showing that counsel made 
errors SO serious that his. performancefell below an objectivestandard 
of reasorrableness.Id.at 688. In thecontextofa plea, the second prong. 
requires a showing thatth<:reis "arcaSonableprobability that, but for· 
counsel's errors, [the, defend.airtlwould not hav.e pleaded guilty and 
would have insisted.on going·.totrial." Hill v: Lockhart, 474 Us. 52, 
59 (1985). In determiningthecredibilitypfthedefendant's,c!aim that . 
he would have' insisted on going to tria1,the court should consi.der·: 

. "the totality of the circumstances surroimdirig.theplea; includingsucll . 
factors as wbetheu·pa:rticulardefense was likely to succeed aurial, 
the colloquy betweenthe'defendarlt .nathe trial court at thetime.of 

. the plea, and the.differeuce,betweenthe.sentence in)posed under .. the 
plea' and<l\le."fil3.x;llnUm possible sentence tbe: deferu\ant faced ·at. 
trial.'" 

Lawreni::e v.State; 969'8<1; 2<1 .. 294) ·f107(F1a. 2007) (quoting Gros­
velWrv. State; 874So: 2ll1l76,'118F82 (llIa.:2004). 

MUMOe claims .. that his cOunseFwas ineffective for incorrectly. 
advising him thatbehadno defenseto hissex!ial offender designation 
and that the designation .automatically flowed from his prior false 
imprisoninentcOnVlctioIi'He claims' that the f$eimprisOnment 
·offense h:ld .. no sexual cOmponent'and that he was notdesignateda 
·sexual ·offender 'in 'Browar& County. 'Hil'" mafutains that but for 
counsel's misadvice 'thaLthese·.factors were irrelevant to his· sex 
offen~', status, he· .. would;·not.. have entered' his. plea, The 
pOstconviction courtinconectly deriiedMunroe's claim; fmding that 
Munroe· could ordy challeng,,.:his sexual' offender designation in 
Broward CoUl).ty and.thathis false imprisonment conviction qualified 
him as a sexual offender. regardless 1)f whether there was a sexual 
componentto the crime.' .... . . '. . . 

To convict a defendant of failuret(> register as a·sexual· offender, 
the State must prove·beyond·areasonable·doubt that the defendant is 
a sexual offendet uruess 'the deferidant stipulates· that he or, she is a 
sexual offender. In re StandnrdJury Instructions in Criminal Coses­
Report No: 20074, 983 So. 2d 531 app. at533(F1a: 2008). Florida's 
sexUal offendet· registration 'statute providos'~veral ways to prove 
sexual offender' status, one of which is 'proof of a priotconviction 
under a cross-referenced statuto!), section: 

943.0435 Sexual offeiulers required to register With the department; 
. ",penalty,-

(1) As used in this section, theterlil: 
(a)1. "Sexual offender~ means a person who meets the criteria in 

sub-subparagraph a., silb~subpamgraph b., sub-subparagraph c., or 
sub-subparagraph d., as follows: 
. ..(1) Has been convicted of committing, or attempting, soliciting, 
or conspiring to commit, any of the criminal offenses proscribed in the 
following statutes in Ihis state or similar offenses in another jurisdic­
tion: s. 787,01, S. 787.02, or s. 787.025(2)(c), where the victim is a 
minor and the defendant is not the victim's parent or guard4t.n; s. 
794,011, excluding s. 794.011(10); s. 794.05; s. 796.03; s. 796.035; 
s. 800.04; s. 825.1025; s. 827.071; s, 847.0133; s. 847.0135, exclud­
ing s. 847.0135(4); s. 847.0137; s. 847.0138; s. 847,0145; or s. 
985.701(1); or any similar offense committed in this state which has 
been redesignated from. forrnerstattlte number to oneofthose listed 
in this sub-sub-subparagraph .... 

§ 943.0435(1)(a)(1)(a)(1). However, where the sexual offender' 
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Brown was !\iTested and placed in the patrol car. The officer then 
l(joked into the car and noticed a lady's wallet in plain view on th, 
driver's seat. He seized the Wallet, looked at it and determined it 
belongedto an elderly woman. He then searched the entire vehicle and 
discovered three more wallets. 24 So. 3d at 674. 

... , . Inconsidering whether the wallets should be suppressed in light of . 
Qant,this Court analyzed Chimel, 395 U.S. 752,New Yorkv. Belton, 
453 U.S. 454 (1981), and Thornton v. United States, 541 U.S. 615 
(2004), which laid the framework for Gant. We ultimately concluded: 
~[T)he 'reasonable belief that evidence might be found' proll~ of Gant 

· canbesatisfied solelyfrom the inference that might bedrawnfrom the 
I1lIlUreoftheoffenseof arrest itself, and the assumption that evidence· 
might be found at the place 'Of arrest. "Brown, 24 So. 3d at 678 
(emphasis added). Thus, because the offense of arrest in Brown was 
theft, "an offense forwhichpolice could' expect to find evidence,' " 

·;weheld that the search was "justified as an incident.to the arrest for the 
· purpose of 'gathering evidence' of the crime of theft." 24 So. 3d at 

677. 
Similarly here, the offenses for which Grant was being arrested 

were crimes for which a search of the vehicle could have yielded 
physical evidence. Grant was arrestedforoffenses related to mortgage 
ftaud; and it was reasonable for the arresting agent to believe that 
evidence relevant to the crimes might be found in the vehicle. We 
conclude that the agent was justified in searching Grant's vehicle 
given the arrest warrant and his observation of documents in a not­
i\IUy zipped briefcasein plain view on the backseatofthevehicle. The 

· . court did not err in denying Grant' s motionto suppress thisevidenc.e. 
We now consider the motion for judgment of acquittal. A motion 

~. for judgment of acquittal is reviewed de novo to determine whether 
the evidence is legally sufficientto support the jury's verdict. Pagan 
li. State, 830 So. 2d 792; 803 {Fla .. 2002). In ruling on a motion for 

· jUdgment of acquittal,it"is the trial judge's proper taskto review the 
eVidericel6det.ecininetheptesenceorabsence of competent evidence 
from' which the jury could infer~:guilt to the exclusion of all other 
[reasonable] inferences. That view of the evidence must be.taken in 
the light most favorable to theslate/' Siate v. Law,559 So. 2d 187, 189 
(Fla. 1989}. On review, the appellate court will generally not reverse 

· a' Conviction that is supported by substantial, competent ·eVidence. 
· Williams v. State, 884 So. 2d 1097,1099 (Fla. 5th DCA 2004) (citing 
Donaldson v; Stale;722So. 2d 177, 182 (Fla. 1998); Terry v. State, 
668 So. 2d 954, 964 (Fla. 1996)). If, after viewing the evidence in the 
light most favorable to the State, a rational trier of fact could flildthe 

· existence of the elements of the crime beyond areasonabledQubt, then 
there is sufficient evidence to sustain a conviction. Ill. (citing Banks v. 
State, 732 So. 2d 1065 (Fla.J999)). . 

In countS of the information, Grant and Morris were charged with 
.and convicted of murtgage fraud pursuant to section 81754, Florida 
Statutes (2004).' The illformation alleged that PatJ:icia Hemingway 
was the victim of the fraud. To prove this charge, the State was 
required to sbow that Grant and Morris: (1) obtained a mortgage, 
mortgage note, promissory note, orother instrument evidencing a debt 
or obtained the signature of a person to a mortgage, mortgage note, 
promissory note, or other instrument evidencing a debt; (2) by color 
or'aid of ftaudulentor false r~resentation or pretenses; (3) with intent 
to deftaud. The victim's reliance on the false or misr~resented 
information is an essential element of the crime of mortgage fraud. 
Adamsv. State, 650 So. 2d 1039, 1041(Fla. 3d DCA 1995). Grant and 
MOlDs both assert that the trial court erred in denying their motions for 
judgmcutof acquittal because the State failed to present any evidence 
that Hemingway relied on any misrepresentations relating to the 
mortgage or note they made. We agrce .. 

All the misr~resentatiolls made concerning the mortgage loan 
were made to the-lender or its agents, not Hemingway, the seller. 

There was no evidencethatHemingw.y saw the mortgage documents 
or relied on the false or fraudulentmisrepresentations made concern­
ing the mortgage in selling the property to Morris.' See Darwish v. 
State, 937 So. 2d 789 (Fla. 2d DCA 2006) (explaining that where 
evidence fails to show that victim was induced to part with money or 
property in reliance on misstatement of fact by defendant, conviction 
for obtaining money or property by false pretenses may not be 
sustained; conversely, conviction for such offense may be upheld 
where element of reliance is proven or conceded); Pizzo v. State, 910 
S(). 2d 287,293 (Fla. 2d DCA 2005) (holding e"\'idence wasinsuffi' 
cienttoprove mortgage fraud as there was no evidence that defendant· 
made any fraudulent or false representations to any named victim or 
that named victims relied on any false or fraudulent·representations 
made by defendant). Accordingly, we conclude that the trial court 
erred in denying Grant's .and Morris's motions for judgment of 
acquittal on mortgage fraud ( countS). As a result, wereverseGrant's 
and Morris 's conviction and sentence for mortgage ftaud as alleged in 
count 5 of the joint amended information. In all other respects, we 
afftrm. 

AFFIRMED in part; REVERSED in.part and REMANDED. 
(TORPY and JACOBUS, JJ., concur.) 

'Grant and Morris were trie4 together and.each has filed an appeal~ Although we 
have (!onsolidated these cases for disposition in this opinion, they remain separate and 
distitict cases for all other purposes. . 

l-Th,e'Validity of that stop is 'Dot challenged on appeal. 
3Section 817.54, Florida Statutes, provides: . 
Any Person who, with in~nt to defraud, obtai£l$ any mortgage, Q1o~age:'note, 
pron1iss~ note or other instrument evidencing a debt from any person or ,?btains. 
the signa~ of a.ny person to '~ny mortgage, mortgage note, promissory n~te ~r 
other instiumentev.idenoing a debt by coloror aid of fraudolentor false representa­
tion or pretenses, or obtains the signature of any person to a mortgage, mortgage' 
note, promissory. note, or other instrument evidencing a debt, th~ false making 
whereof woul4 be punishable as forgery, shall be, guilty of~ felony of the third 
degree, PIloishoblo asprovid04i. s. 77~.Q!l.',." 775.083, or" n5,Q84 . .. 

. 4Por this reason;the State's relianceon seveml fraud cases is misplace,d, and, in fact, 
read in favor of Grant and Morris. In each bfthese case, the evidence showed thatthe 
named victim was defrauded of monies due to the.defendant's .deception. See Finlay 
v. State, 12 So. 2d.l12 (Fla. 1943) (affinning conviction for obtaining money by false 
pretenses where. defendant's misrepresentations of fact induced donor to make 
chaiilllblecontributlon); Green v. State,I90So.2d 614 (Fla. 3d DCA 1966) (affinning 
conviction for grand larceny by obtaining money by false pretenses Where evidence 
showed thatwctim wouldllOt have givennwney to defendant absent defendant's false 
representations). See generally 3 Wayne R. LaFave, Substantive Criminal Law. § 
19.7(c) (2d ed. 2(03) (discussing element of reliance in connection with crime of 
obtaining money or property by false pretenses), . 

* * * 
Mortgage forec\9sure---Sctting ~ide offorec\osuresaIe--TriaI cOurt 
erred in sUl11ll1lll,ily denying foreclosing mortgagee's motion to set 
aside foreclosure salewheremotiou alleged that sale prieewasgrossly 
inadeqnateand thatmortgageemistakenIy falled to send a representa­
tive to the sale-Unilateral mistake which results in grossly inadequate 
sale priee is suffiCient to invoke trial 'COurt's discretion to corisider 
setting sale aside-Qriestion of whether mortgagee's failure to have a 
representative present was thc'resultofmistakeis factual question tbat 
requh'eS a healing 
U.S. BANK NATIONAL ASSOCIATION,AS TRUSTEE, ETC., Appellan~ v. 
BOGDAN BlEUAC, ET AL., Appellees. 5thDistricl Case No. 5D09-2809. Opinion 
filed September 3, 2010. Appeal from the Circuit Court for Volusia County, John V. 
Doyle,Judge.,Counsel:JackR. ReiterandJoroanS; Kosches, ofAdomo &Yoss lLP, 
Miami, for Appellant. Harlan L. Paul, of Paul &Elkind, P.A.) Deland, for-Appel1ees, 
Hill & Beckman~ Inc. and Tamco Corp. of Volusia County. No appearance for 
AppeIIee, Bogdan Bjeljac. . 

(ORFlNGER,J.) U.S. Bauk appeals thetrial court's order denying its 
motion to caucel and reschedule a foreclosure sale, objection to the 
sale, and motion to vacate the foreclosuresaleand retum fuuds to the 
third-party purchaSers. We affIrm in part and reverse in part. 
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Although the procedural historypf this seemingly uncomplicated 
mortgage foreclosure proceeding is unnecessarily complex, suffice it 
to saylhat after U.S . .Bank obtained a final judgment of foreclosure, 
theClerkoftheCircuit Court sold the property to Hill &BeckmanInc. 

"and Tameo Corporation of Vol usia County' at a properly noticed 
public sale .. U.S, Bank failed to send a representative to the sale. The 
day after the sale, U.S. Bank.fi1edanobjectionanda motion toretum 
third,partY funds, vacate the certificate of sale and set aside the·sale. 

· Without a hearing, the trial court denied themotiorr. U.S .. Bank then 
filed.a motion for rehearing and-supplemental objections to the sale, 

· . arguing that the sale should be set.aside sinceit mistakenly failed to 
send a representative to the sale resulting in an inadequate bid price. 
Again, without holding a hearing, the trialjudge;denied the motion, ,,2 

U.S. Bankflrst argues that the trial court erred when it denied its 
motion' to caned and reset the foreclosure sale. oWe disagree. U.S . 
.Bank!·s· motion to cancel and reset the foreclosure sale alleged only 
thatit "requests thattheforeclosure.sale.; .. be cancelled andresel." 
The trial court· denied the motion, fmdingthat itsetforth.no basis on 
which thecourt could intelligently exerciseitsiliscretion.F1oridaRnle· 
of Civil Procedure 1.1 oo(b) requires that motions "state with particn-

· laritythe.grounds therefor; ;';." UOS. Bank's motion failed to' satisfy 
· this basic requirement. We findno error in the trial court's denial ofits 

motion to cancelandreset the foreclosure sale. 
·U,S .. Bank next contends that the trial court erred in failing to set 

aside thefoteclos\rre sale and vacate the certificate.oftitlebecausethe 
· bidpricewasinadequaie.and.it mistakenly failed tosend arepresenta­
tivetothe sale. The general mle is that mere inadequacy of price, 
standing alone, is not a basis for setting aside a judicial sale. However, 
When the inadequacy of price is gross andresiiltsfrom: any mistaJce, 
accident, surprise, fraud, misconduct or irregularity upon the partof 
either the purchaser or other persou connected with the sale, with 
resuitingiJUustice to thecomplainingparty.:.equ.itY will aet to prevent 
the wrong result. Arltv. Buchanan, 190 So; 2d 575, 577 (Fla. 1966); 
Wells Fargo Credit Corp.v. Martin, 60S So.2d 531,533 (Fla. 2d 

· DCA 1992). Thethird-partyputchasers concede thattlie price they 
paid -for the foreclosed property . was grossly inadequate; Conse­
quently; weneedonlydetermine iftheinadequaey resulted from some 
mistake,fraudor otherjrregiJlarity in the sale.Arit;' 190 So,2dat577; 
· see MauleIndus.;Jnc.v.Seminole RoCk & Sand' Co., 91 So. 2d 307, 
311 (Fla. 1956). 

In Florida, "even·a unilateral mis!ake which results'in a grossly 
inadequate price is leglilly silfficient to invoke the ·trial .conrt's .. 
discretion to consider setting the sale aside." United Cos. Lending . 
COrp. v. Abercrombie, 713 So. 2d 1017, 1019 (Fla. 2dDCA 1998); see 
LongBeach.MortgageCorp. v. Bebble, 985 So. 2<\ 611, 614 (Fla.4th 
DCA Zoo8); Well!' FargoFin.Sys. Fla., Inc. v. (JRP Fin: Servs.· Corp., 
890 So.2d 383,384 (Fla. 2d DCA: 2004). The sufficiency ofth.e 
"mistake': is shown, if"the owner becam¢deprivedof an opportunity 
to:bid at the sale when, because of inadvertence or.amistake, an 

· attorney who was to represent him· there for that purpose was not 
present." Van Delinderv. AlbionRealty &Mortgagt!,Inc., 287 So. 2d 
352,353 (Fla. 3d DCA 1973). 

Section 45.031(8), Florida Statutes (2009), provides that objec­
tions based ott the amount of the bid may be fIled within ten days after 
the clerk fIles a certificate of sale; and" [ilftimelyobjections to the bid 
are served, the objections' shall be h.eard by the court." (Emphasis 
added). "Forthe cOurt to 'hear' objections, it milstprovide boUI notice . 
and an opportunity for any interested party to address those .objec' 
lions. "Shlisheythe Best, Inc. v. CitiFinalldalEquity Serv&., Inc., 14 
So. 3<11271, 1276 (FIa.:2dDCA2009); seeNelsi>n v. Santora, 570 So .. 
2<11374, 1376 (Fla. IstDCA 1990) (inteqireting former version of 
section 45.031 (8)' to require court to hold actual hearing on any 
objections). 

We recognize that "[tlhe. specific pru:ameters of the notice 
opportunity to be heard required by procedural due process are 
evaluated by fixed rules of law;.butrather by the requirements 
particular proceeding. " Masseyv.Charlotte County, 842 So. 2d 
146 (Fla. 2d DCA 2oo3) .. Consequently, we do not hold that 
may only "hear" objections to a foreclosure sale at an ID-"om:jll 
proceeding with cOlIDsel Still, we are 
that the term "heard"'1f lse,onon 4::>.U:ll(IS) 

. .objections to a foreclosure sale are to 
notice to all interested parties. See 
believethequestionofwhether 
tative present the sale was·the reslult"f a 
factual . 

U;S. Bank's allegations ofrnistake'. Due l'ro(,esS 
For these reasons;. 'we: reverse 

motion to set aside the foreclosure 
party purchasers 
this opinion:' 

AFFlRMEDin part; REVERSED in part; REMANDEJ) 
further proceedings. (GRIFFIN, J.,and·BURGER,K;i"",,oct.t, 
Judge, concur.) 

(FIidlh 

TQrts-AutomQbile .of 

- wit;ba fr;lctor-traiJer rig banllngserapmetal . 
. highway from the shoulder, aUeging that defendant was 
, negligent hiring and retentiQn of the trucking . 
scrapmetaI-c-AlthoughF1orida r<eognizes a 
negligent seIectiQnQfan independent 
entered 
as a m;itter .of law 

.. alleged negligence in as its 

Clark .. J\nl1UTJ • 

. Greenberg, n:,:r~)~~~~:~h~:t1~~! Yount, I.ormand, tLC, Truripa, for Appellees. 

(JACOBUS, J.}This is an appeal by MatthewDavies, C&W 
ing, and Titus Clarkof a fmal summary 
CommercialMetals .Company. 
properly entered. and affinn, as 
material facl. We write primarily to 
arose regarding the precise 

First, . 
Davies 

seriously injured in an accident that occurred 
of October 12, 2oo5, whenhis car collided with the rear of a 
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"such difficulties do not, .• outweigh the burdens faced by a minor 
child who must do without monetary support from the incarcerated 
parent. Our primary concern is that the child receives the support to 
which he or she is entitled. Of secotuklry concern are the parent's 
difficulties-klrgely seif-inflicted-resultingfrom incarceration due 
to criminal conduct unreklted to the support obligations," [e.s.] 

846 So.2d at 493; see also Holt v, Geter, 809 So,2d68 (Fla, IstDCA 
2002) (afftrming order directing defendant to pay child support 
despite argument that payment should be suspended until release from 
prison because unable to earn an income; applying Mascola). 

A child's best interest is certainly not served by refusing to set an 
initial amount of support based on imputed income for a parent about 
to be imprisoned. We therefore hold that income should be imputed 
to the father so that the arrearages can accumulate until he is able to 
earn an income, When release occurs, the court should establish a 
payment plan to reduce arrearages according to his earning ability, 
setting a payment plan. On remand the trial court shall recalculate 
child support to reflect the father's obligation for support by imputing 
income. 

Reversed. (HAzoURl and DAMOORGIAN, JJ" concur,) 

'See § 6L30(2)(b), Fla, Stat. (2009), 

• • • 
. Mortgageforeclosol'e-Error to grantsurmuaryjudgmentin favorof 
plaintiff where plaintiff's status as lawful "owner andholder".ofnote 
was not conclusively established by record evidence-Unsigned, 
unauthenticated "endorsement in blank" didnotestablish that plaintiff 
validly owned and held note and mortgage 
JERRY A,RIGGS,SR"Appellan~v,AURORAIDANSERVICES,llC,Appenee, 
4th District. Case No, 4D08-4635, Apri121, 20 1 O. Appeal from the Circuit Court for 
theSeventeenthJudicialCircuit, Broward County; ThomasM.Lynch. IV.Judge; L.T. 
Case No. CACE 00-17670 (14), Counsel: Jerry A. Riggs, Sr" CooperCity,pro se. 
Diana B. Matson and Roy A. Diaz of Smith, Hiatt &Diaz, P.A.,FortLauderdale, for 
appellee. 
(S1EVENSON, J.) Aurora Loan Services, LLC, filed a mortgage 
foreclosure action against Jerry Riggs, Sr., alleging that it was the 
"owner and holder" of the underlying promissory note. Aurora filed 
a copy of the mortgage and a copy of the promissory note, which 
named Riggs as the mortgagor and First Mangus Financial Corpora­

. tion as the mortgagee, The promissory note reflected an "endorsement 
in blank," which is a stamp with a blank line where the name of the 
aSsignee could be fllled in above a pre-printed line nanring First 
Mangus, Aurora moved for summary judgment, and, at the hearing, 
produced the original mortgage and promissory note reflecting the 
?riginal endorsement:in blank; The trial court granted summary 
Judgment in favor of Aurora over Riggs' objections that Aurora's 
status as lawful "owner and holder" of the note was not conclusively 
established by the record evidence, We agree with Riggs and reverse 
the summary judgment. 

The SecoridDistrict confronted a similar situation inBAC Funding 
Consortium,Inc. ISAOAIATIMA v. Jean-Jacques, 28 So, 3d 936 (Fla. 
2d DCA 2010), when the trial court granted alleged assignee U.s. 
Bank's motion for summary judgment. In order to establish its 
sta~ding to foreclose, U,S. Bank filed an assignment of mortgage, 
~hICh, as described, is comparable to the endorsement in blank in the 
~::~~::: ~~, at 937, That court reversed because, inter alia, "[t]he 
!Ii unsigned, and unauthenticated assignment attached as an 

Bank's respouse to BAC's motion to dismiss did not 
admissible evidence establishing U,S, Bank's standing to 
the note and mortgage." Id. at 939. The court in BAC 

, noted that U.S. Bank was "required to 
and mortgage itsought to foreclose," 

instant case, the endorsement in blank is unsigned and 
creating a genuine issue of material fact as to whether 

Aurora is the lawful owner and holder of the noteand/ormOJjgage. As 
in BAC Funding Consortium, there are no supporli1lg.affldavits ,or, 
deposition testimony in the record to establish that Aurora validly 
owns'and holds the note and mortgage; no evidence of an assignment 
to Aurora, no proof of purchase of the debtnorany other evidence of . 
an·effective transfer, Thus, we reverse the summary judgment and 
remand for further proceedings, We fmd no merit in any of the other 
arguments raised on appeal. 

Reversedand remanded. (GROSS, C,J., and PoLEN,J., concur.) 

• • • 
C\:iminallaw-Jnve!liles-Resisting officer without violence-Lawful 
execntion of legal duty-Evidence--Contents of BOLO dispatch 
received by arresting officer were non-hearsay and were admissible to 
establishOIementof crimeofresisting officer without violence-BOLO 
was not offered to prove trnth of its contents, but to establish that 
arresting officer was engaged in lawful execution oflegal duty when he 
commandedjuvenlie to stop and juvenile lied 
S,D,T"achild,Appellan~ v.STA1EOFFLORIDA,Appellee.4thDistrict.CaseNo, 
4009-1955. Apri121, 20 1 0, Appeal from the Circuit CourtfortheSeventeenthJudicial 
Circuit, Broward County; Merrilee Ehrlich, Judge; L.T. Case No. 08-1 1785DLOOA. 
CounSel: Carey Haughwout, Public Defendet, 8mfPatrick B. Burke, Assistant Public 
Defender. West Palm Beach, for appellant Bill McCollum. Attorney General, 
Tallahassee, andJamesJ. Carney, AssistantAttomey General, West Palm B~ch; for 
appellee. . 

(GROSS,C,J.) Weholdthatthe contents ofa BOLO dispatch were non­
hearsay admissibleto establis~ an element of the crime of resisting an 
officer without violence, See § 843,02, Fla, Stat. (2008). 

To fmdappellant guilty, the trial judge relied on a BOLO dispatch 
received by the arresting officer, which described two theft suspects 
at a Wal-Mart. Seeing two. persons leaving the Wal-Martwho 
matched the description in the BOLO, the officer approached and said 
that he wanted to talk to them, One of the suspects was S.D:T" who 
fled in spite of the, officer's command to stop. The officer' ran down 
S,D.T. catching up with him around the corner of the store, 

S,D,T,. contends that because the content of the dispatch was 
hearsay, the trial court was precluded from relying on it to fmd him -
guilty. However, the dispatch was not hearsay, because the state did 
not offer it for the truth of its contents. 

:One of the elements of resisting an offlcerwithout violence is that, 
at the time of the resisting,the officer was engaged in the lawful 
execution of alegal duty. See C.EL v. State,24 So. 3d 1181,1185-86 
(Fla, 2009). If an officer has reasonable suspicion to make an investi­
gatory stop, then.an officer ~ engaged in the1awfulexecution of a 
legal duty. Id. at 1186. "To be guilty of unlawfully resisting an officer, 
an individual who flees must know of the offlcer's ihtent to detain 
him, and the officer must be justified in making the stop at.the point 
when the command to stop is issued. ".Jd. (citations omitted). 

Hearsay "is a staternent"otherthan one[I\llde by thedeclarantwhile 
testifying at the trial or hearing, offered in evidence to prove the tnith 
of.thernatter asserted," § 90,801(1)(c), Fla, Stat. (2008). For the 
pttrpose of a hearsay analysis,. the declarant in this case' was the 
dispatcher who broadcast the BOLO giving the description of the theft 
suspects at the Wal-Mart.' The state offered the BOLO not to prove 
the truth of its contents-that the suspects had committed a theft-but 
to establish that the arresting officer was engaged in the lawful 
execution of a legai duty at the time of the stop, Regardless of the truth 
of the statements in the BOLO, the offlcer was justified in relying on 
it to make an inyestigatory stop. 

This non~hearsay use of the BOLO to establish an element of the 
crime of resisting without violence distinguishes tl,is case from those 
cases which have held that the contents of a BOLO are inadmissible 
hearsay, See Conley v. State, 620 So, 2d 180 (Fla, 1993); Owens v. 
State, 948 So. 2d 1009 (Fla, 4th DCA 2007); Taylorv. State, 845 So. 
2d 301 (Fla. 2d DCA 2003); Tosto v. State, 786 So, 2d21 (Fla. 4th 
DCA2001); Home v; StQ!e, 659 So, 2.d 1311 (Fla, 4th DCA 1995); 
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in~ed his aggregate sentence length from sixty years to' seventy 
'y&frS,The trial court denied the claim on the theory that it had been 

previously adjudicated. The defeudant has appealed. 
Byway of background, in 1997, the defendaut had sixteen peuding 

criJIIinaI cases in the trial court. Pursuant to a plea agreement, the 
defendaut.was sentenced to concurrent sixty year sentences in a 
number of the cases,and'shorter concurrent sentences in the remain· 
ingeases. 

.. Thereafter the defendant fIled a motion for postconviction relief 
underFlorldaRuleofCriminalProcedure3.850,and in2000, the trial 
court granted partial relief, In three of the trial court eases, there had 
never been a notice' of habitualizatioll. As a result, the trial court 
resentenced the defendanttoten year sentences under t1i;"~entencing 
guidelines in those eases. The judge's oral pronouncementmadeclear 
that the defendaut' saggregate sentence would remain sixty yearS. 
. . Thereafter theDepartinent of Corrections recalculated the defen­

datit's tentative releaSe date. The pepartment conoluded that as a 
r<;,sultbf the resentencing, the defendant's aggregate sentence is now 
seventy YearS. TheDepartffient'·s·expIanation to·the detendaut was 
·that intwo'oftheresentenced eases, the ten year sentences were now 
runuiligconsecutive, rather than concurrent. 

The State's response fIled in this court acknowledges that this is a 
claim which the.defendanthas not previously raised and that the trial 
PiiUrt erred in concluding that this particular claim had beenprevi-

i~~~~~~Th~e~Cjlalim~h~ere~i~S~th~a~tth~e~wn~'ttiein~sentenCingorder 
oral. . . Such a claim is 

957S0. 2d 600,601 
usoh.this isSue 

~ ~~~~!O~;~co~nsideration claim. * 
V regatd to claims two and three. 

~:::~ ~~:' !;,:r'hev~ers~' ~ed1th'~ in part, and remanded for fi,u1her 

H;;::::;;:=;::;:~structore in this case i$ complicated, rounselshaU be 

* "*. * 
was a gross abuse of disc.'clion to grant 

10 set aside foreclosure judgment and vacate 
did not.thinkjt was 

served tt\ mortgagors at .the 

GRAMlltEZ, C.J., and CORTINAS J., and SCHWARTZ, 

J.) Phoenix Holding, LLC, the successful bidder at a 
e;s:ole,; ail'pe;lis an order its motion for a writ of 

to vacate the sale and 

the foreclosure but had merely their 
hv,uiou",,,,,,,,, I Thetrial court, agreeing with the notion 

court notices because of a clerical error 
to the Wrong address, set aside .the summary 

f(wecll)sure "[i]n terms offairness and due process." We 
therefore reverse. 

a discretionary decision by the 
. only when the court has grossly abused 

Cos. Lending Corp. v. Abercrombie, 713 So. 2d 

OF APPEAL W~,M"D405 

1011, 1018 (Fla,2d DCA 1998). "When analyzing a trial court's 
exercise of its.discretion, the appellate court is to determine whether 
'reasonable persons,could differ as tt\ the propriety of the action taken 
by the trial court;' " Ingorvaia v. Horton, 816 So, 2d 1256, 1259 (Fla. 
2d DCA 2002) (quoting Conakaris v. Canakaris,382 So. 2d 1197, 
1203 (Fla.1980»).'"Ifreasonablepersonscoulddiffer, then the court's 
action was not an abuse·of discretion." Id. .. 

"It is establishedthatajudicialsalemay besetasideon the grounds 
of gross inadequacy of consideration, surprise, accident, mistake, or 
irregularity in the conduct of the sale." U-M Pub., Inc. v. Home News 
Pub. Co., 279 So, 2d379, 381 (Fia. 3d DCA 1973)(citin~ Moranc 
Alleen.Go. v. Brown, 123 So. 561·(Fla. 1929»; "However, even 
though ajudicial sale wilI.not be setasidedueto 'slight defects; or for 
'merely technical, formal, and unimportant irregularities;' we must 
viewtheproceedings in theirtotality.~Jd. (mtemal citationS omitted). 
In their motion'to sei aSide foreclosuresale, the mortgagors cite Rule 
1.540(b), Florida Rules·of Civil1'roCedure, for the proposition that a 
court may relieve a party from "final judgment, but they neglect to 
assert the presence any of the required elements: mistake, excusable 
neglect, newly discovered evidence;orfraud:'" 

. F6rthefirsttimeonappeal;.the mortgagors argue that because Rule 
1.080(h)(2), FlaridaRules of'Civi\ Procedure, gives .a mortgagor 
against whom a default judgment has been eolered the ri~httobe 
served with a copy ofth<> judgment, alid becalisethefmaljudgmentin 
this ease was smwld theni at1heWrong address, it was correctly 
reversed. However, RlIle'I.080(h)(3} notes thatsubdivision (h) ~is 
directory andilfailirre to. comply with it does not affect the order or . 
judgment or its finality or any pfoceedings arising irrtheaction;" See 
also Bennett v. Ward, 667 So. 2d 378,381 (Fla .. 1st DCA \995) 
(quotingSubsarov. VanFl¢usden; 191 So; 2d 569; 570 (FIi 3dPCA 
1966» ("The 'failUre of thejudgment'debtor to receive ... notice' . 
does not automatically r~quire that aj'ldicial sa\e'beset aside.,. 

Thetwo Cases the mortgagors cite in which a foreclosure judgment 
is reversed are disuriguiShable'becaiIse, in both 'eases; neither the 
de1>tors nort\leirattorney'sreceived notice. See Ingorvaia, 816So. 2d 
at 1257; Bennett, 667 So. 2d.at 380-81. Here, the mortgagors were 
undisputedlyserved at their correct address, and it is apparent from 
their Iding of both an' answei:' and a motion to deny summary 
judgmeoithatthey were aware.ofwhat wasoqcurring in the action .. In 
addition, the mortga!,;ors'. counsel clearly knew about the fmal 
judgment and notice of sale, as reflecte4ip.a letter Io,mortgagors dated 
seven weeksbefore the sale.' . 

With nq va\idreason,thetria1judgeset"l'idethejudgmentandsale 
soleiy.becausehe did not "thinkit [was] fa4." Unfortunately, neither 
the groundqf faimess.no~ "the 'ground' ofbeneyolenceand compas­
sion .•. constitute[s].a 'lawful, cognlzable basis for granting relief to 
one. side to the detriment of the other, and thus.cimnot support the 
order below: no judiCialaction of any k;ind canrestori such a founda­
tion." RepublicFed. J1ank,N.A. v.[)~jle, 19 So. 3d 1053, \054 (Fla. 
3d DCA 2009); Although .the. trial judge might believe otherwise, 
"[w]ecannotagree that courts of equity have any rightorpowerunder 
the law of Florida to issue such order it considers to be in the best 
interest of 'social justice' at the particular moment withotitregard to 
established law." Flaglerv. Flagler, 94 So. 2d 592, 594 (Fla. 1957). 
Accordingly, wereverseandremand with instructions 10 reinstate the 
fmaljudgment and sale of theforeclosed property. 

Reversed and remanded. 

lAmong other excuses, the mortgagors asserted dtal: dley had l.osttheir secondjobs. 
they were not given salary raises, .their mortgage payment increased, they were not 
credit-worthy. they were defrauded by loan modification companies, and they had 
separated. 
~e mortgagors included the wrong return address in their answer. 

* * * 



16TH CIR 00367

Holly Elomina 

From: Winston Burrell [judgetaylor16@msn.com] 

Sent: Thursday, October 07,20102:12 PM 

To: Holly Elomina 

Subject: RE: 

Holly, 

__ -t\e~yt" .. 
()'fQ.(>y - """,t-'{-5 cor0e'/en~ 

_ no.l,- ;)v.de.e'5\Ou,\:)"(V CO\;,0 

.. J)l'Srn<)"",aJ' '" 1u~'{e. -+'1) VrLos.ccp-ru 

Yes, I have started a list. The cases I am giving Regi on this first list are cases from my last trip down. These 
are mostly cases where the attorneys had matters scheduled and then cancelled them before the hearing. I 
haven't reviewed them on Odyssey yet, so perhaps their motions have already been rescheduled. If so, I do not 
need a status hearing. 

Regie may want to develope her own system, but I have found the most expedient way of doing this is to look up 
the file on Odyssey, print a copy of the most recent document containing a service list of the parties involved, 
then prepare the notice and envelopes. I always make an extra copy of the notice and give it to Josephine to put 
on my calendar. 

The cases are: 

, . ,~ 



16TH CIR 00368

Subject: 
Date: Wed, 6 Oct 2010 12:01:48 -0400 
From: holly.elomina@keyscourts.net 
To: judgetaylor16@msn.com 

~ -0- - ---

Were you going to send me a list of the cases for Regi to work on? Also, we never talked about the Litton Loan v. 
Hardy case that Judge Audlin wanted to go back to you. 

Holly E.lamina 

Trial Court Administrator 

16th Judicial Circuit 

)02 Flemil1gStreet 

Key West, FL '1'10+0 

(;05) 295-)6++ 

('105) 292-'14-;5 Fax 

101712010 

\ 



16TH CIR 00369

Order Setting Status Conference 

November 15th
, 2010 at 11:30 

Set Status 



16TH CIR 00370

Order Setting Status Conference 

November lih, 2010 at 10:30am 

1O-CA-292-M SetStatus 

1O-CA-189-M Set Status 

09-CA-494-M Set Status 

07-CA-404-M Set Status 

09-CA-383-M Set Status 

10-CA-038-M Set Status 

10-CA-039-M 

1O-CA-040-M 

1O-CA-041-M 

1O-CA-042-M 
Judge's Taylor to sign 

10-CA-04S-M 

10-CA-046-M 

10-CA-047-M 

1O-CA-048-M 



16TH CIR 00371

·l\tation 
~\~ 

Key Coli, 
~ ... 

Order Setting Status Conference 

November lih, 2010 at 2:00pm 

09-CA-0604-P Set Status 

08-CA-0997-P Set Status 

09-CA-0500-P Set Status 

09-CA-0739-P Set Status 

09-CA-0847-P Set Status 

Dismissal For Failure to Prosecute 

08-CA-0703-P 12/17/10 

Dismissal For Failure to Prosecute 

10-CA-0164-P 12/17/10 

09-CA-0273-P Set Status 

09-CA-1061-P Set Status 



16TH CIR 00372

m :rn ::&i~r.Y><*L D_ O'ulw a~ ~",,"'\,\til d 1,l.~A 
Case dosed 

.. -+ ~i",«<'J:r),oJ 

01'. \ :) \ i g : . • f\.c~{' 0",c,-, 
\ 01 2 \ .'. ~~c"''''~.· 



16TH CIR 00373

Location 
# 

CASE NUMBER Notes 

8 

15 

34 

36 

51 

110 

133 

147 

162 

174 

197 

DISMISSAL 
06-CA-1086-K 

07,CA-367-K . 

07-CA,912-K 

07-CA-968-K 

07-CA-1376-K 

08-CA-448-K 

08-CA"604-K 

08-CA-644-K , . 
08-CA-728-K 

08-CA-774-K 

08-CA-892-K 
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Location 
# 

CASE NUMBER 

KEY WEST 

Notes 

Tn I,L ~ -l-, $~rhC''ne,. 
clo.cecl. t.cI.~ 

,.. ~",e<&.+1or. ("l) 

DISMISSAL 
300 08-CA-14S0-K 
304 08-CA-146S-K 

344 08-CA-1670-K 
424 08-CA-2037-K 

426 08-CA-2044-K 

437 08-CA-2088-K 

~~tuS 1111'I6l (:30r 

/ 
etY ')-, 

-tii'l!<L -' ';\d C'".;t1l\t-c1 ~ 10 \13 
t) 

MARATHON KEY 



16TH CIR 00375

Josephine Cieri 

From: 
Sent: 
To: 

josephine.cieri@keyscourts.net 
Tuesday, November 02, 2010 11 :44 AM 
'Winston Burrell' 

Subject: RE: December 9th Calendar 

Yes, it is and I will make a note to leave it open. 

Josephine Cieri 
Judicial Assistant 
Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295·3943 
Josephine.Cieri@KeysCourts.net 

From: Winston Burrell [mailto:judgetaylor16@msn.com] 
Sent:Tuesday, November 02,2010 11:37 AM 
To: Josephine Cieri 
Subject: December 9th Calendar 

Jos" 

I just gave Regie 9:30 a.m. - 10:30 am for status conferences on December 9th. I know you have set one Special Set for 
10:30 - 12:30 and I have set one from 3:00 - 5:00. I am about to set one more hearing from 1:30 - 3:00 and I want to 
make certain that we don't double-book the hearing times. Is 1:30 to 3:00 still available? If so, I will use it and that 
should close out the day. 

Let me know. 

S 

1 



16TH CIR 00376

Josephine Cieri 

From: 
Sent: 

josephine.cieri@keyscourts.net 
Friday, November 05,20104:22 PM 

To: 'Winston Burrell' . 
KW Dockets Attached Subject: ; 

Attachments: KW Foreclosure Docket (11-15-10).doc; KW Foreclosure Docket (11-18-10).doc; KW 
Foreclosure Docket (11-19-1 O).doc 

There are three and if you have any problems opening them, please let me know. Because I have a 
newer version of Word, I've been replacing the dockets with Word 03-07 so all the Clerks can open 
them. 

Thank you. 

Josephine Cieri 
Judicial Assistant 
Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295-3943 
Josephine. Cieri@KeysCourts.net 

From: Winston Burrell [mailto:judgetaylor16@msn.comj 
Sent: Friday, November OS, 2010 4:08 PM 
To: Josephine Cieri 
Subject: RE: Signing Order wlo a Hearing & Future KW Nov. Dates 

Would you send me a copy of those dockets as they now stand. It will help me make a decision about whether we can 
take any more. It is unusual for the Clerk to cry "uncle", and I really try to accomodate them the best I can. 

S 

From: josephine.cieri@keyscourts.net 
To: judgetaylor16@msn.com 
Subject: RE: Signing Order wlo a Hearing & Future KW Nov. Dates 
Date: Fri, 5 Nov 2010 15:07:20 -0400 

I've conveyed this message and await their response. 

I also just received a phone call from Jacque asking for all our KW dockets for the week of Nov. 15, saying "I hope you're 
not planning on scheduling any more hearings for those dates." I said it was up to you, and so would like to know if I (also 
Regi) should not book anything else for KW for 11/15, 11/18 and 11/19. 

Thank you 

Josephine Cieri 
Judicial Assistant 
Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295-3943 

1 
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Josephine. Cieri@KeysCourts.net 

From: Winston Burrell [mailto:judgetaylor16@msn.comj 
Sent: Friday, November 05, 2010 12:06 PM 
To: Josephine Cieri 
Subject: RE: Signing Order wlo a Hearing? 

This does not require a hearing. They should submit a proposed order and envelopes to our office, along with a courtesy 
copy of their motion. 

S 

Subject: Signing Order wlo a Hearing? 
Date: Frl, 5 Nov 2010 10:49:49 -0400 
From: josephine.cieri@keyscourts.net 
To: judgetaylor16@msn.com 

I've been asked if you are willing to sign an order "without appearance since there is there is no one on the other side to 
appear, and it is to re-set a foreclosure date" 

The case No. 08-CA-820-P, Wells Fargo Bank v. Rodriguez. 

Please advise. 

Josephine Cieri 
Judicial Assistant 
Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295-3943 
Josephine.Cieri@KeysCourts.net 

2 
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Josephine Cieri 

From: Josephine Cieri 
Sent: 
To: 

Monday, Novem ber 08, 2010 8:53 AM 
'Winston Burrell' 

Subject: Sp. Magistrate Calendar 

A couple of questions: Do I make a separate calendar or just keep it on yours with a note (Sp. Mg.)? Also, is the Court 
open on 1/l? Yourfirst date is that, and I though it unusual since most offices are closed on New Year's Day. 

Please confirm. 

(I see you were very busy in KW this weekend. I hope you gave yourselftime to breath!) 

Thanks, 
jos 

Josephine Cieri 
Judicial Assistant 
Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center . 
302 FlemingStreet 
Key West, FL 33040 
305-295-3943 
Joseph; ne. Cier;@KeysCourts.net 

1 
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Josephine Cieri 

From: Josephine Cieri 
Sent: 
To: 

Monday, November 08, 2010 2:56 PM 
'Winston Burrell' 

Cc: Renee Parker 
Subject: CourtCall Issue 

."-

There are two attorneys waiting to get through but have been told that the cases (2:00) were already heard and they 
cannot get on the line. I have been speaking with Grace from CourtCall at x163, and she has told me she will tell these 
two attorneys to continue to wait, that we will try to straighten this out. 

I don't have a phone number to call into the courtroom, but have forwarded this message to Renee, in hopes she will get 
it. 

Thank you. 

Josephine Cieri 
Senior Secretary 
Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295-3943 
Josephine. Cieri®KeysCourts .net 

1 



16TH CIR 00380

Monday. November 15-Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

TIME CASE NO. CASE STYLE NAME OF MOTION AITORNEY/PHONE 
9:00 

./ 09-CA-1390-K BOA v William R. Skeele, et al Order Setting Status Conference Judge Taylor 
, 

./ 07-CA-957-K 
Saxon Mortage v Raysi Morffi-

Order Setting Status Conference Judge Taylor 
"', - Otero 

./ 05-CA-911-K 
Bd of Ct Commissioners of Order Setting Status Conference Judge Taylor Monroe v Matthew R. Bonnett 

./ 07-CA-1138-K 
Deutsche BklBankers Trust of Order Setting Status Conference Judge Taylor CA v Sunil A. Jagasia,et al 

./ 07-CA-772-K 
Bk of NY/CWAL T v Richard C . Order Setting Status Conference Judge Taylor Medlin & Nicole Medlin, et al 

./ 07-CA-764-K 
Wendy M. Rozzero v Sunil A. Order Setting Status Conference Judge Taylor Jagasia, et al 

./ 07 -CA-447-K Deutsche Bk v Kelly J. Friend Order Setting Status Conference Judge Taylor 

./ 07 -CA-1347-K 
Bk of NY/CWMBS v Order Setting Status Conference Judge Taylor Christopher J. Smith, et al 

./ 07-CA-1501-K 
Greenpoint Mortgage v 

Order Setting Status Conference Judge Taylor Natasha M. Cole 

./ 07 -CA-985-K 
Bank of NY/CWAL T v Joseph Order Setting Status Conference Judge Taylor V. Greno, et al 

09-CA-1237-K 
Bank of America NA successor 

Roderick F. Coleman [new~ by merger to Countrywide Motion to Dismiss Counterclaim 
1111J Tel, 5 min Bank FSB vs. Irick, Kirksten C 561-620-9292 

9:30 07-CA-960-K Key West Bank, FSB v. Adam Motion for Contempt and for Arthur E. Lewis 
./ Tel, 5 min M. Harper Sanctions 305-389-3005 

./ 07 -CA-960-K Key West Bank, FSB v. Adam 
Motion for Writ of Garnishment Arthur E. Lewis 

Tel, 5 min M. Harper, et. al. 305-389-3005 
Austin Nowakowski 

./ 09 CA 60 K Chase Home Finance, LLC v. Defendants' Motion to Compel 866-609-5947 
Tel, 10 min Adadino Valiente Mediation Karen A. Marozsan 

. 800-441-2438 

09-CA-1237 -K 
Bank of America NA successor 

Roderick F. Coleman 
[new] Tel, 5 min 

by merger to Countrywide Motion to Dismiss Counterclaim 
561-620-9292 Bank FSB vs. Irick, Kirksten C 

./ 2010-CA-552-K CNLBank v. Conch Developers, Motion for Summary Final Michael Caborn 
Tel, 5 min LLC, et al Judgment 407- 423-4246 

./ 07-CA-1466-K Bk of NY v Jessval Acevedo Order Setting Status Conference Judge Taylor 

10:00 10-CA-1219-K Keys Federal Credit Union v. Defendant's Motion for Referral Eric McCarthy . 

./ In person, 15 Richard B. Shenk, et al. to mediation 305-296-8337 
min 

10:30 08-CA-2033-K 
Provident Bank of Maryland v. Defendant's Motion for Jiulio Margalli 

./ Tel/15 mins. 
Mark Robino and Jennifer Withdrawal of Counsel 305-295-9382 
Robino Michael Esposito 

Jiulio Margalli 

08-CA-861-K U.S. Bank National Association Motion for Order Compelling 305-295-9382 
./ Rick Garcia 

Tel/15 mins. v. Albert Gruneisen, III Discovery 
Christine Green 
800-807-1179 

Motion to Amend Style, direct 

07-CA-233-K South Point v Michael D . clerk to issue summons, MET for 
./ Tel, 15 min Cristler Service of Process, Motion to 954-564-0071 x 104 

Amend 2nd Revised amended 
complaint to add third party 

Update: 11/10/20104:46 PM I 



16TH CIR 00381

Monday, November 15-Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

07 ·CA·1499·K 
v Samantha 

Order Setting Status Conference Judge Taylor ./ 

./ OS·CA·1271·K 
v Order Setting Status Conference Judge Taylor 

./ 10·CA·66·K Order Setting Status Conference Judge Taylor 

./ 09·CA·1S56·K Order Setting Status Conference Judge Taylor 

./ OS·CA·72S·K Order Setting Status Conference Judge Taylor 

./ 09·CA·319·K Order Setting Status Conference Judge Taylor 

./ OS·CA·15S1·K Order Setting Status Conference Judge Taylor 

./ 09·CA·2021·K Order Setting Status Conference Judge Taylor 

./ 

Motion to Withdraw 

./ Tel, 5 min 
Motion to Withdraw 

./ 09·CA·455·K Motion to Withdraw 

v Donald for Case 

vs Motion to Dismiss Pending Lawrence U Taube 
561·651·4160 

to 
./ In person, 15 Deutsche Bank v Paul Waldron Second Amended Albert L. Kelley 

min 305·296·0160 

OS·CA·1672·K Albert L. Kelley ./ In person, 15 Deutsche Bank v Paul Waldron Motion for Mediation 
min 

305·296·0160 

08·CA·1672·K Motion to Compel Response to Albert L. Kelley ./ In person, 15 Deutsche Bank v Paul Waldron Request for Production 305·296·0160 

./ Bank v. Renade Motion for Case M 
Conference 

4:00 10·CA·534·K 
CitibankiLMT vs. Frederick L. EmergeJ]cy Motion for Protective 

Lindsay Dunn (S13) 
./ Tel, 10 min 

Covan, Covan, Diane Tolbert, Order & Motion to allow for 
915·8660 et al 

Chase Home Finance vs. 

./ 10 CA·703 K Danette Marie Baso, Silvers, Motion for Reformation Jennifer Kopf 
Tel, 5 min Todd Christopher, Keys Fed. 561·998·6700 

et al 

Update: 11/10120104:46 PM I 



16TH CIR 00382

Monday, November 15-Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

N/O = No NOH in Odyssey 

TIME CASE NO. CASE STYLE NAME OF MOTION A TTO$.lEY/PHONE 

N/O 
10-CA-40-K BAC Home Loans Servicing, Defendant Motion to Dismiss Michael Gelety 
5min L.P vs Young, James J 800-441-2438 x1649 

NIO 08-CA-1467-K 
~ational City Bank v Amada Motion for Summary Judgment Ricardo Corona Blanco 

NIO 10-CA-19-K 
US Bank Nat. Assoc. v Randy Motion to Quash Judge Taylor B. Pinkson, et al 

Motion to Proceed Without Need David B. Haber 
. Bank of Coral Gables vs. to Comply With Administrative 305-379-2400 

NIO 
10-CA-593-K Greunke, Chester, Greunke, Order 3.005 Because Subject Chester Greunke 
Tel,5min Kristen, Ohlemacher, Richard, Property is Vacant Land and Not Kristen Greunke 

Ohlemacher, Marilyn, et aJ. a Residence Richard Ohlemacher 
Marilyn Ohlemacher 

NIO 09-CA-1335-K 
Deutsche Bk IIndyMac v Order Setting Status Conference Judge Taylor Terrence A. Monson, et al 

NIO 
08-CA-776-K Washington Mutual vs. Jerry 

Motion to Set Aside Default 
Tel, 15 min Coleman 

NIO 09-CA-1220-K 
TIB Bk v Francis J. Gonzon, 

Order Setting Status Conference Judge Taylor Nichol Gonzon, et al 

CANCELLATIONS 

Update: 11/10/20104:46 PM I 



16TH CIR 00383

Thursday, November i8-Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

TIME CASE NO, CASE STYLE NAME OF MOTION A TTORNEY/PHONE 
9:00 USB Real Estate v. Walter W. Order Setting Status Conference .; 09-CA-309-K Howell Judge Taylor , 

.; 09-CA-59-K Suntrust v Donald A. Alessi Plaintiff's Motion to Dismiss 
Judge Taylor Counterclaim 

9:30 US Bank Nat. Asso. v Michelle Order Setting Status Conference .; 08-CA-996-K Cates Deal, et al Judge Taylor 

.; 09-CA-487 -K 
Indymac Fed. Bk v Kenneth W . Order Setting Status Conference Judge Taylor Longacre, et al 

US Bank Nat. 

.; Asso.v Order Setting Status Conference Judge Taylor Judge Taylor Michelle Cates 
'Deal, ilt al 

Joseph J. White v Ronald W. 

.; 05-CA-153-K 
Salisbury & Clinton A. Ramey v Order Setting Status Conference Judge Taylor Ronald W. Salisbury & Joseph J. 
White 

09-CA-1868-K National City Bank v Irwin, John Marston 

.; Tel&ln Sharon B., Grinnel Group Motion to Compel 305-294-0120 

person, 5 min Homeowners Assoc., et al Daniel Consuegra 
813-915-8660 

09-CA-1868-K National City Bank v Irwin, John Marston 
Motion to Dismiss for Plaintiff's 305-294-0120 .; In person, 5 Sharon B., Grinnel Group Failure to Seek Leave to Amend Daniel Consuegra 

min Homeowners Assoc., et al 
813-915-8660 

.; 09-CA-94-K Countrywide vs. Jameson, Diane Motion for Summary Judgment 
Jonathan D. Lack 

Wells Fargo/Soundview Home 

.; 09-CA-667 K vs. John Davis, Kyung Park, St. Moti,on for Summary Judgment 
Weinzetl, Heidi J of FL Dept. of Revenue, KW Golf of Foreclosure 

Club Homeowners Assoc., et al 

.; 09-CA-866-K Nationstar Mortgage vs. Kelley Cramer 

Tel,5 min Spagnolo, Anh Motion for Summary Judgment 813-915-8660 x 213 
Jerry Coleman 

Countrywide Home Loans Plaintiff's Motion for Relief from 

.; 09-CA-310-K Servicing v Anh Aka Anh H. Order Denying Ex-Parte Motion Ida Moghimi-Kian 
Tel, 10 min Spagnolo Spagnolo 

to Reset Sale Date and to Reset 954-453-0365 x1811 
Foreclosure Sale Date 

.; 09-CA-1639-K E Trade Bk vs. Kukoda, Jim, et al Motion for Summary Judgment Kelley Cramer 
Tel,5 min 813-915-8660 x 213 

.; 09-CA-94-K Bank of NY v Jameson, Diane Motion for SumNAtmary Kelley Cramer 
Tel,5 min Judgment 813-915-8660 x 213 

.; 09-CA-086-K Deutsche Bank vs Anthony Zirilli Motion for Summary Judgment Diana Leon 
Tel,5min 888-422-2022, x3665 

Capital One v Donal Morris, Jr. & Lance Morley 

.; 09 CA 1943 K Sr., Morris, Jeffrey, Morris, Motion To Dismiss 813-915-8660 X 455 
Tel, 15 min Gregory, Express Electric & Co., Martin Hoffman 

Monroe Svcs, et al 305-653-5555 

.; 10-CA-1116-K Citibank v Hally Case Motion to Dismiss Kimberlee J. Otis 
Tel, 15 min 954-735-4455 

10-CA-816-K Michelle Shupe-
.; BB&Tv Short Motion To Dismiss Abbas 

Tel, 15 min 305-770-4100 
.; 10-CA-579-K BB& T v Irwin, Sharon B., Grinnell ' Defendant's Motion To Dismiss John Marston 

Update: 11/10/20104:46 PM I 
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Thursday, November 18-Key West 

11 :30 
./ 

./ 

./ 

./ 

./ 

./ 

./ 

./ 

./ 

./ 

09·CA·1893·K 
In person, 15 
min 

09·CA·1335·K 
Tel,5min 

Tel,5min 

10·CA·233·K 
Tel,10min 

08·CA·1885·K 

08·CA·1901·K 

08·CA·2015.K 

08·CA·463·K 
Tel,8min 

08·CA·655·K 
Tel&in 
person, 10 min 

09·CA·1449·K 
Tel&ln 
person, 10 min 

In person, 5 
min 

In person, 20 
min 

240·K 
In person, 30 
min 

Trust v 

U.S. Bank National Association 
v. Christian C. Belland and 
Vanessa Belland 

Terrence A., Monson, Brenda A., 
aka Brenda A. Rathman et al 

Chase Home Finance, LLC vs. 
Fiona Houghton, et al 

BOA v Steven D. Ladage, et al 

v 

National City v. Burrell 

National City v. Burrell 

Bank of New York v. Dean 
Townsend 

Leslie E. Bryant, Suzanne, Key 
West Golf Club Homeowners, 
Mortgage Electronic Registration 

et al 

Indymac (Deutsche) Bank 
v. Robert A. Butler 

Indymac (Deutsche) Bank 
v. Robert A. Butler 

Indymac (Deutsche) Bank 
v. Robert A. Butler 

Update: 11/10/20104:46 PM I 

SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

Motion to Reset Sale 

Order Setting Status Conference 

Motion to Dismiss Plaintiff's 
Amended Mortgage Foreclosure 
Complaint 

Motion for Summary Judgment 

Notice for Case Management 
Conference 

Motion to Dismiss 

Order Setting Status Conference 

Order Setting Status 

Order Setting Status Conference 

Plaintiff's Responses 
to Defedant's First Set of 

Defendants First Interrogatorries 
and Defendant's Request for 

Association's Motion for 
Summary Judgment 

Motion for Extension 

Motion for an Order of 
Judgement 

Motion for Mediation 

Ben·Ezra & Katz 

Judge Tay!.or 

Jiulio Margalli 
305·295·9382 
Ashley Simon 

Ron Rice, Jr . 
866·655.5516, #8 

305·262·4433 
xll019 

305·292·3926 
Cheryl Burm 

Judge Taylor 

Judge Taylor 

Judge Taylor 

Kevin Hoyes 
305·731·3349 

Kevin Hayes 
3057313349 

John R. Allison, III 
305.395.1610 
Kelly Williams 
954.233.8000 

Laura Templer 
(866) 655·5516 

Albert L. Kelley 
305·296·0160 

Albert L. Kelley 
305·296·0160 



16TH CIR 00385

Thursday. November 18-Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

TIME CASE NO. CASE STYLE NAME OF MOTION ATTORNEY/PHONE 
Chase Home Finance, LLC v. 

10-CA-493-K 
Maria Galletti Autrey, Autrey, 

Motion is D~fendants Motion to 
Maria I. Escoto-

./ Thomas, Miklos, John, Galletti, Castiello 
Tel, 15 min Joseph, Baker, Jay, Lesman, 

Dismiss 
(305) S60-0991 

John, et al 
Gisselbeck Family Ltd v. Miller, , 

./ 10-CA-675-K 
John C., St., Miller, Melody C., et Motion for Summary Judgment 

Jeffrey Leasure 
Tel,5min al 

239.275.7797 

10-CA-675-K 
Gisselbeck Family Ltd v. Miller, 

MimiWolok ./ 
Tel,5min 

John C., Sr., Miller, Melody C., et Motion for Mediation 239/403-9992 
al 

3:00 OS-CA-20S1-K 
Countrywide Home Loans v Motion for Better Responses to Martin Hoffman 

./ In person, 5 Morris, Donal Sr Discovery 305-653-5555 
min 

4:00 09-CA-177 -K 
Wells Fargo v Unknown Heirs, 

EJ Generotti 
./ Tel/15 min 

Key West Golf Club, Guy Church, Motion for Summary Judgment 
954-474-8000 a/kla Guy Wakefield Church, et al 

N/O = Notice of Hearing not received 

Status CASE NO. CASE STYLE NAME OF MOTION ATTORNEY/PHONE 
09-CA-S77-K Margaret Margaret L. Makris v. 

Patrick M. Flanigan 
N/O In person, 10 Myron F. Makris, Railway Condo Motion for Summary Judgment 305-296-7227 

min Assoc., etal 

N/O 
09-CA-S1S-K 

OneWest Bank v. Foltz, Kristine Motion for Summary Judgment Ron Rice, Jr. 
Tel,5min 866-655-5516, #8 

N/O 
03-CA-1092-K Mario City Restaurant Corp.et al 

Motion to Set for Trial 
Tel,5min v. Southernmost House, Ltd 

OS CA 776-K Washington Mutual Bank vs. Michelle Garcia 
N/O Motion to Set Aside Default Gilbert 

Tel, 15 min Coleman, Jerry 
S13.443.5087 

09-CA-274-K Felix Canino 

WO Tel,5min Deutsche Bk v White III, Robert Motion for Summary Judgment 
800-441-2438 x1855 
Patricia Eables 
305-294-0400 

N/O 
OS-CA-732 K FidelitylWashington Mutual 

Motion for Summary Judgment Elizabeth Le 
Tel,5min (WAMU) vs Petak, Scott 800-441-2438 x1248 
09-CA-1344-K 

Richard Malafy 
N/O In person, 10 Iberia Bank vs Burchfield Motion for Summary Judgment 

min 
305-743-2492 

Iberiabank v Cayman Lane, 

N/O 
09-CA-1724-K Trimble, Steven B., Trimble, Plaintiff's Motion for Summary Richard Malafy 

James C., Howard J., Trimble, Judgment 305-743-2492 
Edna, et al . 

09 CA2144 K 
JPMorgan Chase v Pentz, 

N/o Francesca, Biscardi, Carla, KW Motion to Dismiss Pending 
i Bk, et al 

N/O 
OS CA OS63-K JPMorgan Chase v Burns, 

Motion for Summary Judgment Luciana Ugarte 
Tel,5 min Kathleen M. 561-998-6700 x 6850 

Hawkins, Vegina T. 

N/O 
10-CA-745-K Wachovia Bank, N.A. vs. Peat, 

Motion to Dismiss 
888-233-8338 x 2123 

Tel; 5 min Douglas Allen, et al Miller, Roger H. 
941-639-1158 

Update: 11/10/20104:46 PM I • 



16TH CIR 00386

Thursday. November 18-Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

09 CA 721 K 
The Bank of New York Mellon v 

Luciana Ugarte NIO Black, Matthew J., Annabel! Motion for Summary Judgment 
Tel,5min Black, et al : 

561-998-6700 x 6850 

Citifinancial!Equity Svcs v , 
NIO 

10-CA-540-K Summers, Dwayne, Summers, Motion for Summary Judgment Kelley Cramer 
5min Louise, Unknown Spouse; et al 

813-915-8660 x 21~ 

NIO 08-CA-876-K US Bank vs.Anderson, W. Motion for Summary Judgment 

Cancellations 

Update: 11/10/2010 4:46 PM I 



16TH CIR 00387

Josephine Cieri 

From: 
Sent: 

josephine.cieri@keyscourts.net 
Tuesday, October 05,201012:00 PM 
'Winston Burrell' . To: 

subject: RE: Calendars, 9/10 & 9/17 . 
Attachments: KW Foreclosure Docket (9-10-10 Special Set).docx; MK Foreclosure Docket (9-17-10 

930-1130).doc; PK Foreclosure Docket (9-17-1 O).docx 

Here are the dockets for 9/10 & 9/17, which were in Marathon & Plantation. 

I've been trying to get updated addresses for defendants in some of the upcoming Status Conference 
hearings which were returned to us. Fortunately, I now have a printer to share with Marissa 
(HOORAY!) so I can do envelopes. However, some of these folks seem to have fallen off the planet. 
How much time should I put into trying to reach them? Presumably they have a lawyer who has been 
noticed, but I'd hate it if that weren't the case. 

Maritza just notified me that November 15 (Monday) will be a jury day for the other judges, and so 
you will be "floating" unless schedules change. 

Of course, we just go with the flow. 

Hope all's well in Tampa. 

Josephine Cieri 
Judicial Assistant 
Sandra Taylor, Senior Circuit Judge' 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295-3943 
Josephine.Cieri@KeysCourts.net 

From: Winston Burrell [mailto:judgetaylor16@msn.com] 
Sent: Tuesday, October 05, 2010 11 :48 AM 
To: Josephine Cieri 
Subject: RE: Calendars, 12/1 & 12/9 

Jos-

Thanks for the info. Don't schedule a whole lot more on 12/1 - I am going to set several status conferences and get a 
magistrate to cover 9:30 - 11:30 and 1:30 - 3:30. I will let you know more when I get it all together. Also, go ahead and 
keep 12/9 open - I may have a mediation on that date and if I don't I will use it for a mediation, I will set some of these 
two hour trials/hearings that keep bugging us. 

Also, I am getting our "numbers" ready for Holly to submit to Tallahassee and I can't locate a couple of myoid 
calendars. Hopefully you haven't deleted them from your computer. I am trying to find my 9/10/10 calendar and my 
9/17/10 calendar (I have a copy of my morning in Marathon, but not my afternoon in PK) Any help you can give me is 
appreciated. Holly is trying to get the count in today, so would you check ASAP and email them to me if you have kept 
them?? 

Thanks a bunch. 

1 



16TH CIR 00388

Sandy 

From: josephine.cieri@keyscourts.net 
To: judgetaylor16@msn.corr 
Subject: Calendars, 12/1 & '12/9 
Date: Mon, 4 Oct 2010 15:56:44 -0400 . ~ 

December 9 was listed for special sets in the morning only, and so far there have been no takers. 

Josephine Cieri 
Judicial Assistant 

, 

Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295-3943 
Josephine.Cieri®KeysCourts.net 

From: Winston Burrell [mailto:judgetaylor16@msn.com] 
Sent: Monday, October 04, 2010 2:49 PM 
To: Josephine Cieri 
Subject: 

Hi Josephine--

Would you email a copy of my calendar for December 1st and December 9th? Thanks. 

S 

2 



16TH CIR 00389

Friday, September 10,2010- KeyWest(SPECIAL SEn SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

1:30 
2008-CA-2035-K 

In Person 90 min 

08-1549-K 

In person, 30 min 

In person, 30 min 

2009-CA-127-K 

In person, 30 min 

In person, 30 min 

In person, 30 min 

2009-CA-127-K 

In person, 10 min 

In person, 10 min 

2008-CA-776-K 

In person, 45 min 

Update: I 
11/1012010 

4:33 PM 

Wachovia Bank vs Harry Torres 

Vanguard M and T v. Robert Butler 

vs 

U.S. Bank National Association vs 
Coleman 

U.S. Bank National Association vs 
Coleman 

National Association vs 

U.S. Bank National Association vs 
Coleman 

U.S: Bank National Association vs 
Coleman 

Washington Mutual vs. Jerry 
Coleman 

Motion to Vacate Final Judgment for 
Fraud on the Court, Motion to Vacate Anthony Rumore 
Default Judgment for Fraud on the Court, 954-942-2414 
Motion to Dismiss for Fraud on the Court, 
Motion for Attorney's Fees & Sanctions 

Plaintiffs Motion to Substitute Plaintiff 
and to Require Robert Butler to return 
rent proceeds 

Motion To Strike Summons 

Defendant Countrywide Financial 
Corporation 

Motion to Compel Discovery From 
Defendant Countrywide Home Loans, Inc. 

Defendant Coleman'S Motion to Compel 
Discovery from Defendant Mars 

Additional Requests For Admissions And 
Interrogatories 

Defendant Coleman's Motion To Conduct 
Party And Non-Party Depositions 

mtn. for leave to answer, affirmative 
defenses, counterclaim, cross-claim, 3rd 
party claims 

2. Countrywide'S motion to strike 
Jerry Coleman summons 

3. Coleman's ex-parte motion to compel 305-292-3095 

discovery from MERS 

4. Coleman's ex-parte motion to compel 
discovery from Countrywide Home Loans, 
Inc" Countrywide Financial Corp. 



16TH CIR 00390

Friday, September 17, 2010 - MARATHON (9:30-11 :30) 

08-CA-290-M 

2009-CA-225-M 

Telephone, 5 min 

08-CA-290-M 

Telephone, 5 min 

09-CA-494-M 

07-CA-404-M 

Telephone? 

2008-CA-225-M 

Telephone, 5 min 

-M 
Telephone,S min 

Telephone, 5 min 

Telephone, 5 min 

2009-CA-557 -M 

Telephone, 5 min 

Alternative v Kevin Johnsen, Nell 
Cataldo, et al 

Centennial Bank flkla Key West Bank, 
FSB v. Stephen R. CUSimano, et. al. 

Deutsche Bank vs. Johnsen 

Bank of NY v Janeen Cantanzaro, et al 

LaSalle Bank v Sarah Hunter Brawer 

HSBC Bank vs Veronica Mackebon 

Bank of New York vs Jeff Wyman 

CitiMortgage vs James Scanlon 

JPMorgan Chase Bank-vs Pavel Bacallao 

Bank of Miami vs. Key Investment 
Group, LLC et al 

vs 

Telephone, 5 min Duane Hansen 

2008-CA-000289-
M 

Telephone, 15 
min 

2008-CA-000084-
M 

Telephone, 15 
min 

Update: I 
11/10/2010 

5:02 PM 

JPMorgan Chase Bank vs 

Luis Alonso 

JPMorgan Chase Bank vs 

Luis Alonso 

Cltlbank, N.A. v Edmund Christopher 

SENIOR JUDGE SANDRA TAYLOR 

Notice of Appearance 

Plaintiffs Motion to Compel Defendant's 
to Complete Form 1.977 Fact Information 
Sheet 

Motion for Summary Judgment 

Motion for Summary Judgment 

Motion for Summary Judgment 

Motion for Summary Judgment 

Motion for Summary Judgment 

Motion for Summary Judgment 

Plaintiffs Motion for Default against 
Defendants Peter Suarez, Michael 
Kaufman, Jerry Mayor, Gayle F. 
Zimmerman, Michael J. Zimmerman, 
Joseph Impellizzerl, Melba Acosta, 
Robert Acosta, Lisa Koppe, Gary Koppe 
and Linda F. Kantrowitz 

Motion for Summary Judgment 

Motion to Dismiss 

Motion to Dismiss 

954-958-2265 
Catherine Frances Vogel 
305-296-0203 

Renninger 
813-251-4766 

Sarah Brawer 

561-998-6700 x6793 

561-998-6700 x6793 

Carlisi 

561-998-6700 x6793 

561-998-6700 x6793 

Alan E. Krinzman, Esq. 
305-2624433 

Carlos A. Trlay, Esq. 

305-5978944 

Jerry D. Sanders, Esq. 

305-2947050 

Guatchlne Hylaire 

561-998-6700 x6792 

Guetchin. Hylaire 

561-998-6700 x6792 



16TH CIR 00391

10:30 

2009-CA-00161-
M 

2008-CA-0194-M 

Telephone,10-15 
minutes 

09-CA-183-M 

Telephone, 10 
min 

2010-CA-56-M 

Telephone, 5 min 

2008-CA-45M 

Telephone,S min 

Telephone, 

Telephone,10 
min 

Telephone,15 
min 

30 minutes 

M 

30 minutes 

M 

Telephone,S min 

Update: I 11/10/201~ 
5:02 PM 

Bank, N.A. v Edward J. 
HelAdrick,son and Calli Hendrickson 

Cilibank v. Luiz Alonzo 

Deutsche Bank v Sonja Sweeney 

Wachovia v. Edwards, Karen 

Emigrant Mortgage CO. VS. James W. 
Rider, et. al 

Washington Mutual vs Kujo Chinbuah 

Regions Bank v. Newsome 

BAC Home Loan. vs. Debra Mcelderry 

Centennial Bank v. Cranney, et al. -
2010-CA-292-M 

Iberia vs. Fraser S. Gilchrist and Wendy 
Gilchrist 

Iberia VS. Warren R. Bernard 

Regions Bank v. Newsome 

to Compel Discovery & 
Objections to our Third Request for 
Producllon 

Final Summary Judgment of Foreclosure 

Motion for Summary Judgment 

Foreclosure And Motion To Tax Costs 
And Allorney's Fee. 

Motion to Compel Completion of 
Foreclosure Sale 

Motion for Final Summary Judgment of 
Foreclosure 

Motion for Summary Judgment 

Plaintiffs Motion for Default 

Plaintiffs Motion for Default 

Plaintiff's Motion for Final Summary 
Judgment of Foreclosure 

Douglas T. Hattendorf, 
pro se 

Shapiro & Fishman? 

305-262-4433 

• or 

Steven M. Davis, Esq. 
3052624433 

Adam Cervera 
305-262-4433 
Sean Marshall 
954-453-0365 

1-866-765-1900 

Greg Oropeza 

305-296-8851 

305-743-9428 

305-743-9428 



16TH CIR 00392

Friday, September 17- Plantation Key (2 - 4) SENIOR CIRCUIT JUDGE SANDRA TAYLOR , 

TIME CASE NO. CASE STYLE NAME OF MOTION ATTORNEY/PHONE 

2:00 
2010-CA-105 P 

Motion for Summary Judgment Ron Jr., Rica 
Telephone,5 min. 

Deutsche Bank v. Armas, Orlando 866-855-5516 

10-CA-0382 P JPMorgan Chase Bank vs Gladys 
Motion for Summary Judgment 

Rebecca Winner 

Telephone,5 min Aguila 561-998-6700 x6672 

10-CC-80-P Townhouses of Kawama Condo Molion for Summary Final Judgment.of 
Robert E. Paige, Esq 

In Person, 5 min Assoc v. Putzig Lien Foreclosure Jaime M. Coco, Esq 
305-670-0020 

10-CC-82-P Townhouses of Kawama Condo Molion for Summary Final Judgment of Robert E. Paige, Esq 

In Person, 5 min Assoc v. Romero Lien Foreclosure Jaime M_ Coco, Esq 
305-670-0020 

Metro Bank Of Dade County v Pad Brian P. Yates, & 

10-00190A001-P In Largo, A. Navarro, and Blue Bertram A. Sapursteln 

Telephone, 5 min Water Property Owners Molion for Summary Final Judgment 305-670-9500 

Association, Inc. Rafael DJ. Pozo, ESQ. 
305-285-9221 

10-CA-504-P Eager Family vs. Urrutia Molion for Default Final Judgment Gus H. Crowell, Esq. 
10mln 305 852-3206 

Cynthia Talton 
On Plaintiff's Motion for Summary 407-381-5200 

2007-CA-758-P The Bank of New York v. Charles Final Judgment, Defendant's Motion to Michelle Maxwell 
In person, 15 min Dircks Dismiss and Defendant's Motion to 294-4585 

Consolidate Robert Stober 
305-852-8440 

Bank of America, N.A. vs Defendants Elizabeth Glnart and 
2009-CA-001058-P Elizabeth Glnart; Unkno"!n Alexander Agula~s Motion to Deny Jorge Rodrlguez-Chomat 
Telephone, 20 min Spouse of Elizabeth Ginart, Plaintiffs Motion for Summary 305-374-0056 

Alexander Aguiar, et. al Judgment Without Prejudice 

Julie Anthousis 

2007 -0000712-P Plaintiffs Motion for Contempt and 813-342-2200 ext. 3432 
3:00 

Telephone, 15 min' 
Suntrust Mortgage, Inc. v. Waker Motion for Summary Judgment as to Mario S. Waker, pro se 

Supplemental Complaint for Deficiency 
1517 NE 175th Street North 
Miami Florida 33162 

2009-CA-001058-P Bank of America v. Ginart, Defendants Elizabeth Glnart and Jorge Rodriguez~Chomat 
Alexander AgUiar's Motion for and Elizabeth, Aguiar, Alexander, et al 
Order Referral to Mediation 305-374-0056 

Defendants Elizabeth Ginart and 

2009-CA-001058-P Bank of America v. Glnart, Alexander Agula~s Motln for Leave of Jorge R(jdriguez~Chomat 
Elizabeth, Aguiar, Alexander, et al Court to Amend Her Pleadings and In 

305-374-0056 Opposition to the Plaintiffs Motion for 
Summary Judgment of 

Defendants Alexander Aguiar's Motion 
for A Court Order Setting Aside the 

2009-CA-001058-P Bank of America v. Ginart, Default Entered by the Clerk and to Jorge Rodriguez~Chomat 
Deem his Answers and Affirmative Elizabeth, Aguiar, Alexander, et al 
Defenses as filed an din Opposition to 305-374-0056 

the Plaintiffs Motion for a Summary 
Judgment of Foreclosure 

10-CA-40-P Fifth Third Bank v. Gordon Weber Plaintiff's Motion for Summary Michael Strauch 

In person, 30 min Construction, Inc. Judgment and Supporting 
305- 539.7323 Memorandum of Law 

10-CA-371-P Townhouses of Kawama Condo Motion for Summary Final Judgment of Robert E. Paige, Esq 

In Person, 5 min Assoc v. Nunez Lien Foreclosure Jaime M. Coco, Esq 
305-670-0020 

1 0-CA-527-P Fifth Third Bank v Islamorada Plaintiff's Motion for Order to Show Alan M Grunspan 

Update. 11/10/20105.02 PM I 



16TH CIR 00393

2009-CA-438-P 
Deutsche Bank v Frank A. Reiner, Esq. 
et al 

2009-CA-604-P 
BAC Home Loans Servicing v Irene Louis 
Louis Flegel, et al Law office David Stern 

La Salle Bank vs Enrique Gonzalez Motion to Withdraw 
305-854-0888 

HSBC Bank USA, v. David D. Defendant's Request For Case 
Gibson, et al Management Conference 

American Home Mortgage vs 
Telephonic Motion to Dismiss Julio C Marrero 

Galvan, Andres 305-446-0163 

Chase Home Finance vs Gonzalez, Minute Telephonic Motion to Dismiss John J Spittler 
Telephone, 15 min Colleen M set for 9/17/10 at 2:30 pm. 305-860-9992 

Wells Fargo vs. Ford Motion for Writ of Possession 
Tamara Walters 

Telephone, 5 min 888 422-2022 

Update: 11/10/20105:02 PM I 



16TH CIR 00394

Josephine Cieri 

From: 
Sent: 
To: 

josephine.cieri@keyscourts.net 
Monday, October 04, 20103:57 PM 
'Winston Burrell' 

Subject: Calendars, 12/1 & 12/9 
Attachments: KW Foreclosure Docket (12-1-10).docx 

December 9 was listed for special sets in the morning only, and so far there have been no takers. 

Josephine Cieri 
Judicial Assistant 
Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295-3943 
Josephine.Cieri@KeysCourts.net 

From: Winston Burrell [mallto:judgetaylor16@msn.comj 
Sent: Monday, October 04, 2010 2:49 PM 
To: Josephine Cieri 
Subject: 

Hi Josephine--

Would you email a copy of my calendar for December 1st and December 9th? Thanks. 

s 

1 



16TH CIR 00395

Wednesday, December 1-Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

TIME CASE NO, CASE STYLE NAME OF MOTION ATTORNEY/PHONE 
09-CA-1956-K BAC Home Loan Servicing v_ Motion to Compel Mediation and 

J_ Jon Ashby 
9:30 Tel & In person, Cuervo; Homesteaded Stay Proceedings (filed March 

5min Residential Foreclosure 24,201) . (305) 293-0084 

09 CA 2009 K Litton Loan Servicing, LP v Motion to Dismiss Pending Haskell, James S, 

08-CA-1611-K 
Loan Link Financial Services v_ 

Robert Lithman 
Tel, 15 min 

John Harry Zimmerman and Motion for Summary Judgment 
305-858-0220 Debra Diane Zimmerman 
Jeffrey Feuer 

09-CA-920-K Deutsche Bank v Jeffrey Feuer, Defendant's Motion for Summary 305-587-9277 
In person, etal Judgment Desiree Russano 

561-998-6700 
09-CA-91929-K Fargo Bank v. Minna Detweiler, . Motion for Summary Final 
5min etal Juc!gment 

. 

. 

1:30 2008 CA 1971 K Lasalle v_ Koenig 
2009 CA 178 K Motion for Attorney's Fees Marci L. Rose 
Telephone, 30 U.S_ Bank v. Bird Pursuant to Contract and F_S. 305-293-1881 
min 57_105 Laura Noyes, Esq_ 

1:30 

Update: 11/10/20104:33 PM I 



16TH CIR 00396

Josephine Cieri 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Josephine Cieri 
Thursday, October 07, 2010 9:39 AM 
'Winston Burrell' 
10/18 Cancellations 
KW Foreclosure Docket (10-18-10).dotx 

This morning I received an email opening 18 slots from one attorney. I just thought you'd like to know in case you have 
special sets that could be heard in the afternoon. 

The docket is attached. 

Josephine Cieri 
Judicial Assistant 
Sandra Taylor, Senior Circuit Judge 
Freeman Justice Center 
302 Fleming Street 
Key West, FL 33040 
305-295-3943 
Josephine. Cieri@KeysCourts.net 

1 



16TH CIR 00397

Monday, October 18, 2010 - Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

TIME CASE NO. CASE STYLE NAME OF MOTION ATTORNEY/PHONE 
Robyn R. Katz 

9:30 
2010 CA K 334 Countrywide Bank, F.S.B. v. Motion to Dismiss the 888- 233-8338 x1249 
Tel,5min Adele Brechner et al Amended Jeff Barnes 

561-864-1067 
Robyn R. Katz 

10 CA-334-K Countrywide Bank, F.S.B. v. Motion For Final Order Of 888-.233-8338 x1249 
Tel, 5 min Adele Brechner et al Reforeclosure Jeff Barnes 

561- 864-1067 
09-CA-244-K Bank of America v. Wolszczak, 

Motion for SUmmary Judgment Ron Jr., Rice 
Tel,5min Andrew 866-855-5516 
10-CA-757-K Litton Loan v. Calero, Amado Motion for Summary Judgment Ron Jr., Rice 
Tel, 5 min 866-855-5516 
10-CA-505-K American Home v. Carmouze, Motion for Summary Judgment Ron Jr., Rice 
Tel,5min Arnaldo 866-855-5516 
09-CA-9487 -K OneWest Bank v. Longacre Jr., 

Motion for Summary Judgment Ron Jr., Rice 
Tel,5min KennethW 866-855-5516 

Steven M. Davis 
09-CA-9783-K US Bank vs. Meyers, Derrick P Motion (or Summary Judgment 305-262-4433 
Tel, MarieA. Fox 

888-233-8338 x 2009 
Ron Jr., Rice 

09-CA-260-K OneWest Bank v. Alvarez, Magali Motion to Dismiss 866-855-5516 
Tel, 15 min David Van Loon 

305-296-8851 
09-CA-561-K Indymac v Felger Motion for Summary Judgment John Allison 
09-CA-1527 -K BAC Home Loan v Sullivan Motion for Summary JUllgment John Allison 
09-CA-1389-K BAC Home Loan Servicing vs. 

Woodward 
09-CA-1315-K Rose Marie Barrett v. Michael Motion to Amend the David Van Loon In person, 20 and Frances Lepine Complaint 305-296-8851 min 

09-CA-702-K Gabrielle Straus 

Tel&in US Bank v. Wardlow Motion for Summary Judgment 800-807-1179 
David Van Loon person,5 min 
305-296-8851 
Mitch Rothman 

2009-CA-22-K Wells Fargo Bank vs. Guillen Motion for Summary Judgment 813-342-2200 x 3144 
Tel,5min John Ruiz 

305-649·0020 
Steven M. Davis 

09-CA-741-K JPMorgan Chase Bank v. William Defendants Motion for 305-262-4433 
Tel,5min David Mcgrogan Sanctions Cheryl L. Burm 

305-770-4100 
Brian T. Giles 
513-587-4443 

CA-08578-K Fifth Third Bank Cincinnati -
Motion to Reset Sale Date Stanford R. Solomon 

Tel,20min Mandalay Bay 813- 225-1818 
Timothy J. Koenig 
305-296-8851 

08-CA-521-K 
Colonial Bank vs. Professional 

Motion for Summary Judgment G. Michael Mahoney Investments and Consulting Inc., 
Tel,5min a Florida Corporation in Foreclosure 800-254-5265 

09 CA 2017 K Chase Home Finance, LLC v Motion for Summary Judgment Luciana Ugarte 

Update: 11/10/20104:34 PM I 



16TH CIR 00398

Monday, October 18, 2010 - Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

TIME CASE NO. CASE STYLE NAME OF MOTION ATTORNEY/PHONE 
Tel,5min Mevers, Richard J. 561-998·6700 x 6850 
10 CA 0703 K Chase Home Finance, LLC v 

Motion for Summary Judgment Luciana Ugarte 
Tel,5min Silvers\ Danette M. 561·998·6700 x 6850 
08 CA 1215 K The Bank Of New York Mellon v 

Motion for Summary Judgment Luciana Ugarte 
Tel,5min Gage, Richard and Toni Michelle 561·998·6700 x 6850 
08 CA453 K JPMorgan Chase Bank v 

Motion for Summary Judgment Luciana Ugai:te 
Tel,5min JPMorilan Chase Bank 561-998-6700 x 6850 
08 CA 1245 K LaSalle Bank v Cuneo, Edward J. Motion for Summary Judgment Luciana Ugarte 
Tel,5min 561-998-6700 x 6850 

2009-CA 88K 
1800 Atlantic CAl ADV. HSBC 

Motion to Compel Completion Steven M. Davis Bank U~A v Miroslaw 
Tel, 10 min Trzaskowski of Foreclosure Sale 305-262·4433' 

09 CA 1384 K 2008 CA 001245 K [1] v Cepero, 
Motion for Summary Judgment Luciana Ugarte 

Tel,5min Jesus L. 561·998·6700 x 6850 
09 CA 1450 K OneWest Bank, FSB v Russo, Motion for Summary Judgment Luciana Ugarte 
Tel,5min Edward R. 561·998·6700 x 6850 
10-CA-949-K JPMorgan Chase Bank, National Motion for Summary Judgment Luciana Ugarte 
Tel,5min Association v Davidson, David 561-998·6700 x 6850 
09 CA304K Chase Home Finance vs. Berris, Motion for Summary Judgment Mariya Weekes 
Tel,5min William M Jeff Barnes 
09CA598·K Lydian Mortgage vs. Carla 

Motion for Summary Judgment Cassandra Jeffries 
Tel,5min Cherry Albert Kelly 
09-CA-336-K U.S. Bank National vs. Felix Motion to Strike Affirmative Brian F, Bedell,Esq 
Tel,5min Gazul Defenses (305)770-4100 x 774 

1:30 
09 CA-1680·K CitiMortgage, Inc. v O'Mahoney, Motion for Summary Judgment Luciana Ugarte 
Tel, 5 min Michael P. 561-998·6700 x 6850 
1 O-CA· 729-K Wells Fargo Bank v Moen, 

Motion for Summary Judgment Luciana Ugarte 
Tel,5min Michael S. 561·998·6700 x 6850 
09 CA381-K Select Portfolio Servicing vs Motion to Dismiss Brian S. Behar 
Tel,15min Kemp, Robert F 305-931-3771 

09·CA 88·K 
1800 Atlantic CAl ADV. HSBC 

Motion to Compel Completion Steven M. Davis Bank USA v Miroslaw 
Tel, 10 min Trzaskowski of Foreclosure Sale 305-262·4433 

10·CA-725·K The Bank Of New York Mellon vs. 
Motion for Summary Judgment Christine Green 

Tel, 5 min Reilly, Keith 800·807-1179 

09·CA-537 ·K Defendant's Motion to Dismiss Cynthia Talton 

4 Tel&in Deutsche Bank v. Henshaw and Defendant's Motion to 407 ·381-5200 

person, 15 min Compel Robert Stober 
305-852·8440 

09-CA-1007·K Plaintiff's Motion for Partial Lori L. Heyer-

In person, 20 
Branch Banking and Trust Summary Judgment of Bednar, Esq 

min 
Company v. Riptide, Inc., et al Foreclosure and Damages 954·462·4150 

Mark D. Kushner 
09-GA·1667·K Onewest Bank v. Diaz, Ernesto 

Defendants Motion to Dismiss Marie Montefusco 
Tel, 15 min Case (866) 655·5516 

09-CA-1 007-K Plaintiff's Motion for Partial Lori L. Heyer.Bednar 

In person, 20 
Branch Banking and Trust 

Summary Judgment of 954-462-4150 

min 
Company v. Riptide, Inc., et al Foreclosure and Damages Mark D. Kushner 

CANCELLATIONS 

Update: 11/10/2010 4:34 PM I 



16TH CIR 00399

Monday, October 18, 2010 - Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

Update: 11/10/20104:34 PM I 



16TH CIR 00400

Monday, October 18, 2010 - Key West SENIOR CIRCUIT JUDGE SANDRA TAYLOR 

Update: 11/10/2010 4:34 PM I 




